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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



Fbeeman et d. V. Cuit et aL 
(CireuU Oowt of Appeals, lyth Circuit. Jam U, ism) 

Naïa. 

L Eb« JtnHOATA— Ihjbiiction— Appbal. 

Both members of apartnership beincr dead, t^e wldow ot the partner whô flrst 
died had set ofl to her a dower interest in the partnership lands, and afterivàrds 
tued the heir at law Of the other partner to recover back rentaon her dower iii- 
terest. rThe heir at law thereupon brought a bill to enjoln this suit and for an ao- 
counâng of the partnership afCairs, which biU was dismlssëd on demttrrer. The 
heir'at law àppealed to tbe suprême court, nctwithstanding which the wldow pro»^ 
ecuted, her suit for rents to a final decree, and the same was paid by the heir at 
law wlthout compulsory prooess. Thereaf ter the suprême court reversed the de- 
cree appëàlëd from, holding that the widow was notentitled to the relxts, and re- 
manded tiie case for further proceedlngs. Held, that neither the decree in the 
wïdpw's suit for rents nor the fact of its voluntary pàyment was a bar to the hMr 
at la'^'s rigfat under her bùl to an acoounting of the rents ttius paid. 

I, Bame. 

Nor was her right affected by the fact that, bèf ore snstalnlng the demu^rers and 
dismissing the bill for injunctibn and àCcounting, the trial court oflered to retain 
the same for the purpose of an accounting, which ofier was declined by the hebr at 
law. 

>. Biu, ov RbVibw— "Want o» Equitt. 

A. bill tOiretriew a decree rendered in the heir at law's suit, which, among other 
thingsy p^dered the restoration of the rents coUected in the widow's suit, was wlth- 
out eqility, since the debts of the nartnership were entltled to precedeuce over the 
widow's dower right in the partnership property, and since, theref ore, the widow 
had obtained, as a resuit of tlîe prier proceedlngs, a sum of money which in èq.uity 
and good conscience she was not entltled to retain. 

4. BAMB — ClTAtlOit ON AFPBAr — Sbbvicb. 

An allégation in the bill ot review that the widow was not a party to fhe appeal 
to the suprême court, because no citation was ever seryed upon her or any agent 
Or attdrney of hors, was immaterial, it appearing from the record that this fact 
was not alleged in the pleadings flled by her in the main case af ter the cause was 
remanded, and that the citation was in tact served upon her attomey et record la 
that case. , 

Âppeal from the Circuit Court of the United Statea for the Western 
Division of the Northern District of Mississippi. 
v.52F.no.l — 1 
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In Equity. Bill of review brought by Lucy C, Freeman and C. L. 
Freeman, her husband, citizens of the state of Missouri, against Pattie 
A. Clay and Bru tus J. Clay, her husband, for aUeged errors appearing 
on thé face of a decree rendejfièd <ig^sf!i^cona|}Iainants under an original 
bill brought against them by défendants for injunction and an ac- 
counting. A demurrer to the bill of review was sustained, and the bill 

dismissëd. CompladJîSïrt|B!,ftPEq£dp4- - ?9q ïW®fi®?^:?J? order was made 
dismissing the appeal, unless a perfected appeal bond should be filed 
before a given day. See 48 Fed. Ujap.,349, 1 C. C. A. 115. The ques- 
tion is now on the merits. Affirnied. 
-rl'pfopin^narendered. in, tbe courte of the litigation resulting in the 
âèéêà S»ISght4o'bé Wif^e*èd,'Bèe 34Fed. ïl#U37é;iff^^^ Ot^Beè.) 
964, andllSuivÇt.I^(^^419. ,1 ^ ill \vl'\ 

Statement by PardjÉê, Circuit Jùdge: ' ' ' ""' 

The appeal in this case is from a decree in the court below sustaining 
a demurrer to a bill of review. . In. 1859, David I. Field and Chris- 
topher I. Field were partners in planting, and owned a plantation in 
Bolivar county, Miss., as tenants in commou, and also slaves and other 
Personal property. David I. Field diediin tWt yepr, leaving appellant 
Lucy C. Freeman, bis widow, and David I. Field, his only child and 
heir at law.<^ '^'Ohiistopher: i. Field,'the surviving ipartnet,;i»mained in 
the possession of ail the partnership property until bis death, in the year 
1867, when his administrator co^tidâied the possession. In 1869 the 
hal| interestof David Ij Field was sold under a decree of the probat© 
coiiï^oîiBpïivar county 1^ ok^hsfifptà debt due by the partnership to 
Ghriatophér I^ Field's estate, and Mrs. Pattie A. Clay, thé daugbter and 
heir atiaw of 0hri8t(jp!h#'|. ;ï^#d,^^,^^^^^^ pjiriphalçer, Said decree 

^nd salb; were V(Hd,:«nd'no'title passed' thereby, but; ldj:s.|*Âttié A. day 
feceivetit a. deed ihéreqnfitÇf ,, f^p^ entei^d intô'posfsessioBÎ In 1879, Mrs. 
Ltiéy A.. FréeUiab, by jmieeedings inttïe state court, hâd. her dowér of 
m^ ttiid „în , tlie QWrhîiïfj^îiiterest bf Ibet deceased husband , David I. 
Field, in the «aid planta^ioil iset ofif to her, and in September, ISSO, she 

^ed ,a W H^ft|iiiiy.Ùa|h^oÇ|*f*°°^^ ÇP^'* °^ Bolivar county against the 
sftid Mrs. Pattie A. <^y ioii;|an accou&f for bàck renia pn her dower in- 
iiifest, wbich èâiise wâs afterwards removesd to the United States circuit 
court for the western division of the northern district Qf Mississippi. In 
];f6Vtoberofl88(ï,'©avi<Jiv Field, Jr.; brought an^ 
ïîïiited States cpuri foc' fli)? iv^estèrn dîvîsiori bf tbe northern district of 
l^îôsissippi, as heir Kt lawof David I. Field, deceased, to recover his 
half intërest in ibe sàîd plantation^ and also for bàck rents; Both the 
Kiid suits were pending wlien Mrs. Pattie A. Clay^and Brutus J. Clay, 
)^|i(;lle^ héré^ijii fil^d;P^^ bill or^ tbe equity sidebfi the said court to 
ënjoin both proceeding8,tO: charge the- said pûntatioii'iwith a large âebt 
îjîùe'by th<î partiiership ofpavid I. iS; Chfîstopher I. Field, and for an 
accounting with Mrs. Lucy iO. Freeman, widow of David I. Fietd, and 
her son David I. Field, Jr., touching the partnership affairs. To this 
'Ml demtir^eits Vetlf fllea by both Mrs. Freeman aiid David I. Field, Jr. 
After hearing upon the d^Q^urrefs, the court lendered aidecree paritly 
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Suôtaîiiîtig àrid |(artly bverruling the same, and ordering a referenceto 
také an accoùnt bëtween the parties; but afterwards, on the 6th of March, 
1884, the foUdwîWg decree was rendered in the case: 

"Be it remei^ibered that this daycattie on to be héard the above-entitled 
ekusëi And the pàrtiéé appearing in open court by consent, the account herein 
filed by tha> mastar ;iB withdrawn, and the decree of référence hereinbefore 
rendered is aet aside; and counsel for cpn)p|ainantBdeclining to avail hiniself 
of the offer of the court to retain the bill for the purpose of stating an ac- 
count, it is ordered, adjudged, and decreed that said bill be and the same is 
hereby dismisséd, and that the complainants puy Ihâ cost. for which let éxe- 
cution isiifOe; and thereupon complainants prayed an appeal to the suprême 
court oftlte United States, which is granted upon their «ntering intu a bond 
in tlie penalty of une ihousand dollars, With two securities, conditioued ao- 
cor(iing.tôlaw." 

On the 25th of July foUowing said decree, bond was given, and {ip- 
proved by the presiding judge of the court, and thereupon a citation 
Wàs issued directed to Lucy C. Freemian and David I. Field, appellees, 
which on the 31st day of July, 1884, was served by handing the same 
to Frank Johnstonj £sq., as attorney ç(f record of the within named ap- 
peliees. In regard to tliis the bill of review allèges: 

"That said citation, while directed to your oratrix,, was never aerred npon 
her, or on àny agent or attorney of hers; sothat your oratrix avers that sbe 
was never before the suprême court on said appeal, and that any jndgment 
of the court in the promises was, as to her, eoram nonjttdioe, and void." 

Said Appeal waa prosecuted, and was decided by the suprême court 
of the .United States April 26, 1886, (118 U. S. 97, 6 Sup. Ct. Rep. 
964,) and the report shows that in said case Mr. Frank Johnston and 
Mr. J. B. McKeighan appeared for appellees. And it may be notioed 
in this ponnection that Mr. Frank Johnston appears in this court as the 
solicitor of Mrs. Freeman. The suprême court in passing on the case 
said: 

"It résulte from thèse views that the lien for partnership debts tafces pre- 
cedence not only of tlie interest of David I. Field. Jr., as heir at law of Oavld 
I. Field, but of Lucy G. Freeman's right of dower. As. however, dower was 
actualiy assigned to her nearly three years before the tlling of the présent 
bill, such assignment should oot now be disturbed; but no fiirtber exaction 
for détention of dower should be enforced. We think, tberefore, thiit, upon 
the allégations of the bill, the comiilainants are entitled to relief, and that the 
demurrers should bave been overruled." 

And tbe decree of the circuit court was reversed, and the cause re- 
manded, with instructions to overrule the demurrers, and to proceed in 
the case according to law and the principles announced in that opinion. 
Pending the appeal aforesaid, on the 14th of June, 1884, Mrs. Freeman 
pushed her cause for back rents on the dower estate to a decree, and re- 
covered $2,215, and costs. The amount of this decree Mrs. Pattie A. 
Çlay paid in l'uU. On retùm of the mandate of the suprême court a 
decree was rendered in tbe case of Pattie A, Glay et ol. v. Lucy 0. Preer 
man cïa2., overruling the demurrerof the défendants to complainants' 
bili, and issuing an injunction ~estraiuing David I. Field, Jr., fiom the 
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fortber prosecution of hissegectraent suit against the oomplaiaants, and 
frbin siiing'Qîut final process for the enforcement of a judgment for renjt 
obtained therein; and upon tbe same day complainants iwere granted 
leaya to file aaapplementali bsill "s^tting up the resuit of, t)tie cause of 
Lucy OiiFreeman againat them for arrearages Qf rent, and sudi facts in 
conneetic» therewith as they tB&y desirey and , pray ing sueh f dief touch- 
ing the sàçdé'às they inay be adviséd." 

Tbfeï^l^pîéméntal bill flled alleéèd as follows. 

"{l)i ÂtteFi nctwithstandin^ the âling of the bUlin this cause,, tbe défend- 
ant L4:iG.'iEreeHian ptoseçiitedji^r suit in this court against ypur^orators for 
arxeâïage» an rent upon andifor her dower intereat in the Contentplautation» 
as:8ho?iirn;ito the.pleâdings.aad on tbe 12th «Jay of June, 18$4i A. D., after 
her demurrer and exception to your orators' original bill had béen gustained» 
recoTfered a final decree against your orator Pattie A. Çlay forthree thousand 
aïnii ûiéety-itwo and thii'tyifcltlronè-hundredtha dollars, and èàsts.^ On the 
3.4tb dàyt'iof June, 1884, on.Éiotlon, tbis judgment or decreeuwas reduced 
to two^i^iouâainditwohUndtefland flfteen one-hundredths dollars, tbe samor 
Witb tbPi Costa }n the cause^one hundre^ and^ .sixty-two dollars, you^ora- 
j^IjS yr,ell »Jîd .truly paid, an4,sp pexformed thé said p^ymeijt apd «^eci^ee of 
tfe said district court,' from wiioh there was no appeal,' as. by'tbè' rébord of 
said cause, doth appear, (2^ Thât said reoOVery and payment Waà not accord- 
iogld rigiit! and justice,, as^^^^ars from tbe opinion of thë suprême fiourt of 
the United States on your oratoss' appeal to the above deoree ofitbia court in 
this causip, andjtbe said Luey 0. iFreeman ougbt in this cause to be decreed 
and 'àdjudgiedito xeatore the said sum and cos|s8 to your oratof s. or l)e compelled 
to accept it as a charge against her in any accouuting hereafter to be bad in 
thé'iîàiiSéi' Wài ^remises cdasidered; your oratorapray aâ prayM in the orig- 
ii|at<bitUan!d;that tbe saidL^èyiC: Fréeman be adjùdged to rësborè to them 
idjo) monesriao wrongfuDy a^ppredby ber in ths said cause, and for gênerai 
fi*^" .'n •;.;)■ :;■ . •• • ,..■.■„.,: .■ I,, ■,. ,. .,,.).;.;.■ ..„,; ■■ '.•;, 

Mrs.'ïiti^^GL^IVeematt TBièreafte* fikd hèl' aiksWëf to tbé-biiginal bill, 
abd aS'lo'*th&8ti|)plienîeri<iaï'bilHhè absweréd as followfe:' 

"As to said supplemental bill she says that on the 30th day of Septèm- 
ber; 18â(j, yti'U^ t^ëpondent fllëdagaibst the^complainatit faeri^iginal bill 
Of COmplaint ib the cbancerycdUrt of Bolivat- coUnty^ Mifls<,jdemanding; of 
èomplainant rents for the dower of respondent In lands of. her former hus!- 
bàild* David 1. Field, deceased, and whichcomplainantl bad Swroiigf uUy with. 
beid'from her. Said cause was' rémoved to this court, and on the lOtb day 
bf Auguét, 1882, the complaisant flled against respondent 'this, her origine 
bill in tbiâ cause, underwhioh respondent was enjoined fromprosecuting ber 
suit aforesaid. That af terwards, on the 6tb day of March, 1884, after demur- 
rpr !to the original bill herein, said demurrer liaving been sustainec| by this 
èburt, said injunction was dissOlvéd, and the bill dismissed. In making said 
iécfees of dissolution and diàmissal, thé court offered to retain the bill for the 
pUtp<»é of statiug the account between the Complainant and respondent; yet 
oomplaihaut, well knowing'that she could appeal this cause to tbe suprême 
court of the United States, and could not appeal the other if it should resuit 
in a jieçree for lésa than $5,000.00, deliberately elected not to bave said bill so 
jetatined, and thereby conséntéd tb its dismissa,! in so fâr' as this account is 
concérned. Thereupon yp.iii" respondent procééded with hercaiise, as she bad 
a righttodo, and said câUs'e tesulted, on thè 16th day of June, 1884, as ia 
atated in said supplementai'bllUin a decree infavor of your respondent against 
tbe complainant forthesuiniof $2,215.00, not the sum of $2,2Ô0.1â dollars, ai 
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wrongfully stated therein. This sum of $2,215.00, and the costs, as stated, 
the complainant (that is to say, the respondent in that cause) "oluntarily paiji 

to this respondent, without légal process, on the day of July, 1884; so 

that your respondent say s that the said decree is in fuU force and eflect, ùn- 
appealed from, unreversed, Without any bill of review or pétition for rehear- 
ing, except that it was volùntarily paid in fuli, and settled. The matter is 
res adjudicata, and cannot be reopened, and this court will not do obliquely 
for the complainant what it could not do directly. It would be to alïect re- 
spondent, and hold her ehargeable, even to the extent of settingasideand ar^- 
nuUing after twp years a solemn and final decree of this court, merely on the 
gronnd of error, by an appealto whieh she was no party, sinee the complain- 
ant by her course aforesaid induced her to believe that the whole matter was 
settled and flnished.so far as she was eoncerned. And respondent submits, 
as a matter of law, whether a matter purely personal to herself and thecouï- 
plainant can be introduced into the accounting of the partnership malters be- 
tween C. I. Field and D. I. Field, and on this point prays that this answerbe 
takën' as ademurrer to the said supplemental bill." • i 

On thel9th of November, 1886, it was ordered that— 
"This cause be set down for hearing on the plea of Lucy C. Treeman to the 
supplemental bill of complaint flled October 4, 1886, as to its sufflciency in 
làw." 

Aftef wards, on the llth of Jariuary, 1888, the folio wing àgreenïent of 
recotd was made: p, 

"In this cause the complainant, having set the «ans wér' of Lucy C. Free»- 
man tothe-supplemental bill down for sufflciency on the: idea that it waa a 
plea, it isnow agreed, to avoid delay, that the said ansvyer may be takenai 
sùch, açd çohsidered as if excepted to, and the exceptions of complainant 
thérëlo and the demurreï flled to the said supplemental bill be considered àpç 
determiéëd by the court, and, if said exceptions and demurrer be overfiiled', 
that the cause may be disposed of finally, the complainant being allowedtô 
file exceptions to said answer nuna protuno. It is furtlier agreed that, if-sald 
demurrer b,e sustained, the proper order.may be, miade idismissiDg the said 
supplemental bill, with or without préjudice, as the court may, determine.'i',.; 

' A great deal of testirnony was taken and filed îil said •cauâe; and' on 
the Ist dày of June, 1888, an order of référence was 'made in said eèusè 
in and; by which an account was directed of the partnership affairs afol*^- 
said, and Certain directions*, not necessàry to set forth hère, givento thé 
master. ' Said order, amongother things, pro vidés that^- 

"All other matters arising in the cause as to the claim of the complainant 
against the défendant Lucy C. Freeman, growing out of the payment' to hef 
by the complainant of theamount of a decree heretofore rendered in her favor 
by this court, and the disposition to be made of the rental accruing onthç 
dower interestof the said Lucy C. Freeman since her occupation of said plan- 
tation, and otherwise arising in the cause, are reserved to the final hearing; 
but in taking the account the commissioner will ascertain and report to thé 
court the rental value of the dower in the said plantation occupied by the said 
Lucy G. Freeman from the time she was let into possession, and the arrear- 
ages of rental asserted by her, and for whieh' a recovery was heretofore had; 
and in malting his report to the court he will ascertain the amount of rent 
duly ehargeable against the complainant for the use of the en tire plantation, 
as well as the amount due ou account of the rental value of the dower allutted 
to the said Lucy C. Freeman, to the end that the court, by a proper decree iii 
the premises, may dispose of the whole contre versy," etc. ' 
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• AédéiftèiWfti^tf/oin thé lit âay of â'agààt, 1889, tliefriial-stëFs report 
w!^ j^iSl^-'jn àhd by saîd tèjport it àpple^rèd ihàt there Wàis'due to tha 
eâJ^Hy^^Jf J>p. Field ^ Col, by Chriik|fHéi: t' î'Ièld.'jHi'thé Ist day 
D^^flfiaafy,; i$$Q,, after sa,tisfying ail <^(Mpâpds of gaid Christophpr against 
sayifirni, the sjiiij of $i2i396.26, andooithe istof Jaiiuary, 1889, ex- 
du^iwei of the dbwer interéstof Mfs. Freeman, the sum of $11,771.94; 
tbat tbree fiftha of tbe last-named sum wàs Ihe property of the said Pat^ 
tie A. Çlay as the heir 'ai law of said Christopher; and thàt the said 
Cbr|((t^j>ïier \^a8 énti'Jed tp ftllowance, as iagainst saîd balance, of tbree 
or^objrj^e^all items of disbursèmept forthebenefit of ï>avid's estate, not 
QeQi»a)aryHto set forth herçiwith interest tbereon. On such basis, the 
mascef then stated the account between Mrs. Lucy C. Freeman and Pat- 
tie Ai' Oay, représentative of C. I. Field, as follows: 

1880. Mrs. LuoT C. Freeman in account witb C. L Field. Dr. Gr. 

JanL Tomoneypaid herinlsOl. .1... t SOO 00 

To interest on Bameat.6«, 35 years 800 00 

To dower coUeoted in 1884 2,387 58 

'TolntereatondowerOyears at6%..k 859 58 

Bybalanoeduedl Field..... "" 18,747 11 

Certain objections were madé to said report, among others that the 
master bad failed to crédit Mrs. Freeman with her one^sixth part of tbe 
BaidfsûŒf, of $2,396.2&i fouûd to be due on tbe Ist day of January, 1880, 
as afoi<3sàtd; and this objection was alloWed by the court. Whereupon 
said Aééotint wfts 80 (ïr môdiâed as to reduce the same by said allow- 
sniéèi, to^ther with somë dihers not m|i,terial hère, to the sum total of 
$2,61^,7.28, Thereùpoptiié court, on the 15th day of August, 1889, 
«eqftènid, a final decree in said cause, in and by which, among otbei 
thinj^B,; it was ordered andiadjudged tbat the complainant, Patlie Â. 
Clayv reoover of Mrs. Lucy C. Freeman the said sum of $2,667.28, witb 
interéjt thereon from thé Ist day of January, 1889, at the rate of 6 per 
œnt. per annum, for which exécution may issue to be levied; and part 
of tii« costs of said cause were also a^judged against Mrs. Freeman. 
FroQi the said deoree of 15th of August, 1889, ail of the parties prayed 
an appeal to the suprême court of the United States; but that tribunal, 
on the 2d day of March, 1891, (11 Sup. Ct. Rep. 419,) dismissed the 
appeal of Lucy C. Freenaan on the ground that the amount in contro- 
yersy was not sufficiently large to give tbat court jurisdiction. 

The bill of review brings the entire record of the cause before the 
court, and prays that on the final hearing the court will order and ad- 
judge that the decrees hereih rèndered against Mrs. Freeman on the 15th 
day Of Alïgust, 1889, be crèdited with the said amouût of $2,387.58, 
with interest thereon at 6 per cent, per annum from the date from which 
the master computed interest on the same in said account, being the 
amount iœproperly and erroneously charged against her, since it was 
paid to her under said deeree of 14th June, 1884, and oannot be recov- 
eïëd in this collatéral and indirect manner. A demurrer was filed to 
the said bill of reView, au*!! ^or causes ùî demurrer are assigned the fol- 
lowing: 
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"(1) There is no èquity on the facç of the bill. (3) pChere is not shown to 
be any error in the record pt, and proceedinga had in, the principal case. (3) 
The compIainantS: hâve not perl'ormedpr'tendered performance of the decree 
cqmplained of. (4y And for other causes to be assignëd fit the hearing." 

The court below sustained the said demurrer, and dismissed the said 
bill of review, Tyhereupop.the complainants prosecute this appeal. 

Edtonrd Mayes SinàF¥ank.ffohn8ton,{ova,]ppel\&ats, 

William L. Nugent, for appellees. 

Be^fore Paedee and McCormick, Circuit Judges, and Locke, District 
Jùfîgel 

PakdeEj Circuit Judge, (after stnting ffie facts.} The bill of review in 
this casé is brought for alleged error of law appearing oh the face of the 
deôïèei To sustain the bill — 

"ïbe decree complained of must be côntrary to sôine statutory enactment, 
or spme principle or rufe of Iw or equity recognized or açknowledged, or set- 
tled by (Jecision, or be^^Ç yariance îvith the forins or pràCtice bf the court; but 
the bill caiinot be maihtàined where the error is in mère matter of form, or 
ihe prppriety of the decree is questioned." Daniell, Ch. Pr. § 1576. 

"In regard to errors of law apparent npon the face of the decree, the estab- 
lished doctrine is tliat you caiinot look întc? the évidence pf the case in ordèr to 
show the decree to be erroneoiis in its statenient of thè Mts. But taking the 
facts to be as they are stated to be on the face of the decree, you must show that 
the coiîrthaserred in point of law. * * * In the courts of the United States 
the decree usualiy çontains a mère teference to thè antécédent proceedings 
withoiitembodyingthem. Butforthe piii'poseof examiningallerrorsof law, 
the blII; answers, and other proceedings are, in our practice, as much a part of 
the record before the court as the decree itself; for it is only by a conipari> 
son with the former that the correctness of the latter can be ascertained." 
Story, Eq. PI. 407. 

Thèse propositions arewell settled. Whiting v. Bank, 13 Pet. 6; Put- 
nam v. Day, 22 Wall. 60; Buffingtm v. Harvey, 95 U. S. 99; Thompson 
V. Maxwell, Id. 397; Beardv. Bw-ts, Id. 434; Shdton v. Van Kleeck, 106 U. 
S. 532, 1 Sup. et. Rep. 491; Bridge Co. v. Hatch, 125 U. S. 7, 8 Sup. 
et. Rep. 811. 

In the présent case the error alleged as apparent upon the face of the 
decree in the principal suit is the lailure of the court to giye due effect 
to an alleged plea of re« adjvdicata contained in the answer of Mrs. Free- 
man to the suppleraental bill. Said answer also contained a demurrer to 
the supplemental bill on the ground that the collection by Mrs. Freeman 
from the complainant of rents of her dower estate was a matter purely Per- 
sonal to herself and the complainant, and could not be introduced into an 
accounting of the partnership matters between C. I. Field and D. I. Field. 
The answer of Mrs. Freeman was treated by the complainants as a plea, 
and was duly set down for sufïiciency. About 18 months thereafter, as 
appears by the record, counsel, to avoid delay, agreed that the said an- 
swer was to be laken as snch, and considered as if excepted to; the agree- 
nîient providing that if the exceptions of complainant Ihereto and the de- 
murrer filed to the supplemental bill should be overruled, the case might 
be disposed of ânally, complainants being allowed to aie exceptions to 
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éèflà iûàitéf lame protvàe. And, on the other hand, ît was agreed that, 
if^e d^àtiïtèr'fehbuld te àustamed, the ptoper order should be made 
dismissinjj tjie gùppleineniai t(ill, with or without préjudice, as the court 
Bhouïd détermine. After tHe said agreement no further notice of the 
said'sùbplëtoental biil and ànswer thereto seems to hâve been taken by 
either the parties or the court until the decree of June 1, 1888, referring 
the cause to a master to take an account, in which decree it was pro- 
vided.as foUows: 

"Au other matters arising^ in the case as to the claim of complainant 
against the défendant Lucy G. Freerâan, growing out of the payment to her 
by the conaplainant of the amount of the decree heretofore rendered in her 
tavèf -'b^'this court, and the disposition to be made of the rental aecruing on the 
doWe» Intecest Of the said Lucy G. Freeman since her occupation of the said 
plantation, and other wise arising in the cause, are reserved to the final bear- 
ing; btit in tali^ing the açcpujit the commissioner will ascertain and report to 
ii)fi cpûiiti the rental valuie Of the dower in said plantation occupied by the said 
lucy C.i^reethàhfrom the tlme she was let'into possession, and the arrear- 
àges oj ijentarasserted bj her. and for which a recovèry was heretofore had; 
àndlnihal£i.nghi8 report to the court, be will ascertain the anibunt of rent 
d,uly çhàrgçablo agàlnst the eôttiplainarit fOr the use of the entire plantation, 
aa wellaijhe amount due oî» apcount of tîie r,ental value of the dower allotted 
toihe 8?i|d iucy C.^Fireemft^î. to thé end that' thé court by a proper decree in 
the pretftiseitn^ay dispose bt thé whble contrbyersy." 

! "roi ttiisinterlocu tory decree no exceptions were taken. In reporting 
to theijourt, the master charged Mrs. Freeman witli the ampunt collected 
from Mrs. iGIay, in 1884,iiaa rents of thç dower estate, with interest 
thereon to Jànuary 1, 1889 j which amount was afterwards made the 
IjalsiB of the decree rendered against Mrs. Freeman in the principal suit. 

It is to be noticed that, although Mrs. Freeman filed other exceptions 
to thé thaisfer's report, she made no exceptirin to the master's report hold- 
ing her to^àccount for the amount of the decree collected by her from 
Mrs. eiay. ' 

The sUpplemental bill of oomplainants sets forth the prosecution of 
the suit by Mrs. Freeman for rent of dower estate, pending the appeal 
in the main base to the suprême court, ! the recovèry of a decree therein, 
ànd the payaient by the complainants of the amount of the decree, and 
its prayer waS for the restitution of the money so alleged to hâve been 
\vrongfûlîyi collected in saidicase. Mrs. Freeman 's answer to the supple- 
mental billsets forth the same state of facts, averring, in addition thereto, 
the single fact, apparent upon the face of the record in the main case, that 
the court, iiipassing upon the demurrers in the main case, had offered to 
retain the bill for the purpose of stating the account between the com- 
plainant aad respondent, and that the complainant had délibéra tely 
electednot to hâve said bill soretained; thereby, it is alleged, consenting 
to îts dismiSSal, 80 far as an account with Mrs. Freeman was concerned. 
It seems cleair, therefore, that the said supplemental bill and the answei 
thereto raised no issue of fact between the complainant and défendant. 
The issue wa8 one solely of law, and that was as to the effect to be giyen 
tio the cufofcied payment of the rents of the dower estate, pending, the ap^ 
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peal of the main case. The court apparently disposed of this branch of the 
case on the suppleraental bill and answer thereto, disregarding excep- 
tions and demurrer, and the conclusion, as expressed in the decree of 
the court, was to the effect that those rents were unjustly coUected, and 
should be returned bj' Mrs. Freeman. Was this conclusion an errer of 
law? Complainants' original bill was for the express purpose of enjoin* 
ing a further prosecution of Mrs. Freeman's suit against Mrs. Clay for 
the collection of rents of the dower estate, as well as for enjoining the 
further prosecution of the éjectaient suit brought by David I. Field, Jr., 
as heir at law for one half of the Content plantation, until an account 
and settlement could be made of the partnership debts due by David I. 
Field & Co. to the estate of Christopher I. Field. The court sustained 
the demurrers of both Mrs. Freeman and David I. Field, Jr., to the said 
bill, and disraissed the suit, and an appeal was allowed in open court 
from such decree. It seems to be of little moment that the court of- 
fered to the complainants some other decree, which was refused. The 
decree thât was fendered was one sustaining the demurrers and dismiss- 
ing the bill. 

• The record shows that an appeal was prayed for and allowed in opeii 
court, and that said appeal was afterwards jiterfected in vacation by g\v- 
ing the required bond, and by issu ing citation directed to both parties, 
which citation appears, by the record, to hâve been served upon Frank 
Johnston, Esq., as attorney of record of the appellees, Lucy C. Freeman 
and David I. Field, Jr. By the record, then, Mrs. Freeman wasa party 
to the appeal, and the question of law raised by the supplemental bill 
and answer wag this: Where, pending the appeal to the suprême court 
from a decree dismissing the bill brought to enjoin the prosecution of 
Mrs. Freeman's suit to recover rent of the dower estate and for an ac- 
counting, Mrs. Freeman had nevertheless prosecuted her suit for rent to 
final decree, and coUected the same, whether the decree so obtained shall 
be considered as conclusive of the rights of the parties in the further 
prosecution of the suit for an aceounting after the suprême court has re- 
versed the decree dismissing the bill, and remanded the cause to be fur- 
ther proceeded with according to law. It is true that in the bill of re- 
view Mrs. Freeman allèges that she was not a party to the appeal in the 
main case, because, she says, no citation was ever served upon her, or 
upon any agent or attorney of hers; and that she never made any ap- 
pearance in the suprême court. She failed, however, to assert such fact 
in her answer to the supplemental bill, or in any other pleading filed 
by her^ in the main case; and, as said above, she made no exception 
whatever to the interlocutory decree directing the master to report with 
regard to the rents of the dower estate, nor to that part of the master'a 
report which charges her with the rents coUected pending the appeal. 
It may be further noticed that the suit of Mrs. Clay against Mrs. Free- 
man and David I. Field, Jr., was mainly directed to an aceounting of 
the rents of the partnership property, which included the dower estate 
claimed by Mrs. Freeman; and it would seem that in such an aceount- 
ing, where each party waa required to account for the rents coUected, 
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it'wisuld imalîé "but little; différence whether thé rente reoéived were col- 
leioted -çajïluntarily or by ptiJcess of law. ' 

It'-woùld eeemi thereforevthat the court was right in assuming that 
Mrs. pEfeeilian was a party to the appeal, and in eonoluding that thede- 
cree shei-obtained against Mm Clay, pending such âppeal, for rents of 
the do#er estate, was net cônclusive of the rights of the parties. It 
also seèais tio us from an inspection of the record that this bill of review 
is vvithbxit«q.uity. On the factsstated in the original bill, filed in 1882 
by Mrs.'Glay and Brutus J. Clay against Mrs. Freeman and D. I. Field, 
Jr., it is'dèftr that neither D. I. Field, Jr., as heir at law, nor Mrs. 
Lucy CJ Frèeman, as the widow of David I. Field, Sr., was entitled to 
any rôntsôfthé partnership plantation and property until after the part- 
nership dëbts due Christophei* I; Field were paid and settled. This was 
the deoi6ionj6f:,the suprême «ourt in the case as reported in 118 U. S. 
97, 6 SupiiiCti Rèp. 964. Conceding the contention of Mrs. Freeman 
that shé wâls no party to that suit on appeal, the law of the case is nev- 
ertbelèssigoodas a finding by the suprême court of the United States 
upon a given state of facts. As Mrs. Freeman was not entitled to col- 
lect rente of ber doweri éstate prior to the payraent of the partnership 
debtSribfoliowB that the decreé she obtained pending the proceedings on 
appeal, aïkl the money she recovered theiJeunder, were inequitably re- 
covered. In short, the record shows that, in the proceedings that hâve 
been pôûditag isr some yearss betwéen the heirs of Christophér I. Field, 
on the:<ase sidevand the widoW and heirs of David I. Field, .on the other, 
Mrs. Freemâi|i[has obtained from' Mrs. Glay the sum of, $2,215, whioh 
she had nqîJuight to, aad whîch she, contrary to equity and good con- 
science, letaiQS. ' The decree of the circuit court is aâii^ed, wlth costs. 
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1. AEPBÀfcXBitt' OSbÉïls— INTÉHIOCUTORT DeOREE— ISJtJNCTIOS IS PaMN* CASM — 

CibcdiisGodrt.OF-Appbals— Meascbe ov Relief— Form.ob Handatee. 

A decree whioh is rendered after f uU hearitig oo the mérita, 'and whioh sustains 
thevàUdityiof a patent,' déclarés infringémént; and awards a t)erpetual itijunction 
and laUfaocotintinj?, is anJ*(içterlocutory decsree, " granting an. injuaction, from 
wbich an appeal will lie to the circuit court 6t àppeals, under section 7 ol the act of 
March Si 1««L Jones Co. ytiMunger, etc., Co., 50 Fed. Rep. TSSj 1 O. C. A. 668, ap- 

t; : provied. ,,; J, : ,.; , .■:• ■■:, 

i. SAMB— CONBTB^jPTJÔp OP.S^T^TTÎTB. l , 

The tem "IfttérlocutolT-oi-der or decree" Wàs^nsed In Its broaSest sensé In this 
sectlob, ahd;sho«tldbe^^iven^fuU>scope, to the end that any, party aggrieved by 
ony ordW «r decree grantlqg; ap -injuactioù, at «ny stage of the proceedings, may 
hâve a'sjiéedy ïeHïedy by appeai; 
8, Same— DBOiSi'ok ON' Api>BÀL-i-MAiifi)ATE. >; , 

Oa, ^itqhJUf ,$^b^^ where the whole record, i»before the circuit court of appeals, 

SioA, in o'rdër to détermine the rightfulness of the injunction, the court necessarily 

' èsMuthés'ltié t^hole easeon the merit», aùd feiikhes tb-) cândusioni that théine is &o 
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InfrluRement, It may not only reverse the decree and dissolve the înjnnctton, but 
may also vacate the order for an aooounting, and order the blll dismissed, thus ren- 
dering such a decree as the lower court should hâve rendered on the whole case. 
Jones Co. v. Munger, etc., Co., 60 Fed. Rep. 785, 1 C. C. A. 868, disapprpved. 

Appeal from the Circuit Couït of the United States for the District of 
Massachusetts. 

In Equity. Bill by Benjamin S. Atwood against Charles C. Rich- 
mond for infringement of a patent. The circuit court sustained the 
patent, found infringement, and entered a decree for perpétuai injunc- 
tion and for an accounting. 47 Fed. Rep. 219. Défendant appealed. 
The circuit court of appeals, aiter a hearing on the merits, reversed 
the decree, holding that the patent was void for want of novelty, or 
that, if sustainable at ail, défendant had not infringed it. 48 Fed. 
Rep. 910. Thereafter the appeilee filed a motion for a rehearing, and 
a pétition that the question as to the construction of the patent should 
be certitied to the suprême court. At the hearing of this motion the 
court raised thè question as to its juriëdiction to entertain an appeal at 
the stage which the case had reached below, and as to the form of its 
mandate, to wit, whether it should simply order that the decree for 
an injunction be reversed, or should direct that the bill be dismissed; 
and upon thèse questions leave was given the aj)pellant to file a brief. 
Reversed, injunction vaoaled, and bill ordered dismissed. 

Frederick P. Msk, William K. Richardson, and James J, Storrow, Jr., 
for appellant. 

Th<i " Act to establish circuit courta of appeals," printed in 1.38U. 8. 709.» 
provides, in section 6, tliat "tliH circuit courts of ap|ieals estiiblislietl by tliia 
act simll exercise appcHate juriSiliction to reView, t)y appeal or by writ of error, 
filial décision in the district court ami tlie existiiig circuit courts," (in ail ex- 
cept certain cases,) and tliut "tlie judgments or decrees of tlie circuit courts 
of iipp aïs sliiillhe tiniil * * * in ail cases aiising iiiider the pat«'nti;iws." 
Section 7 provides that " where, upon a hearing iii i-quity in a district court, 
or in an fxisting circuit court, an injunction sliall be granted or continued 
by an interlotfutory oïder or decree, irt a cause in which an appeal from a 
tinal decree may be taken imder tlie provisions of this act to Itie circuit court 
of appeals, an appeal may lie taken from such iiiterloentory oïder or decree 
granting or continuing such injunction to the ciicnit court of appeals." 

This statuie (as will be more f ully set t'orth in the considérations upon the 
statiite heretoannexed) provides an appeal Irom an Inteilocutory decree of 
the circuit court granting an injuiu tion and referringlhe question of damages 
and profils to a luaster. tjucli a decree is iiiade after final hearing upon the 
pleaUings and prbofa, and tlve nierits of the cause between the parties are 
f ully détenu intd therehy. l( upon appeal tlie court of appeals, îiaving be- 
fore it the entire case, is of opinion tliat the patent is invaild or lias not been 
infrinaed, (lie court will follow the practice of the suprême court of tlie 
United States in reversing a final decree of Lhe circuit court, and will send 
a mandate to the circuit court directing that the liill be dismissed. The in- 
variable order of tlie suprême court in reversiiig a final decree of the circuit 
court sustaining a bill t'or infringement of letters paient is: "The decree is 
reversed. and the cause remaiided, wlth a direction to distuiiis the bill of com- 
plaint, withoosls." 

fie.c.A.ui. 



IQ; FEaîKBAL KEPORTKR, vol. 52. 

■ See» for exatnpie, among th6 récent cases wliicli ahowthèuniform practice: 
m,'0é'>^mitV. Bninsvnok, 135 U. S. 227-231, 10 Sûp. Ct. Eep. 822; Yale 
ZoÔk i^mvfig Co. V. Berkshire Nat. Bank, 135 U. S. 342-403, 10 Sup. Ct. 
Kep. 884; Burt v. Evory, 133 TJ. S. 349-359, 10 Sup. Ct. Rep. 394; McCor- 
miok y.&raham's Adm'r, 12911. S. 1-19, 9 Sup. Ct. Rep. 213; Brewing Co, 
V. GotifrUa, 128 U. S. 158-170, 9 Sup. Ct. Rep. 83. The mandate sent to 
the circuit court corresponds to this order. See the papers on iile in Evory v. 
^».trt, eçdl^ docket of this circuit, case No. 2,753, whicli sliows the form of 
stioh à mandate. 

It i8 prO.vided by the act to establish circuit courte of appeals, in section 10, 
that wht;n.ever, qu appeal, a case cotning from a district or circuit court is 
djeteroiiiiédin the circuit court of appeals in a case in which the décision of 
the circ,uit court of appeals is final, "such caseshall be remanded to thesaid 
district dï Circuit court for fiirtijer proceedings, to be there taken in pursu- 
adcièof'sbch détermination."' Ùnderthis section, where an appeal is taken 
ftom aninterlocutory decr«e'igranting ah inju notion, and it is determined 
HpoUifeheimeiîitB by the circuit court of appeals that the patent is invalid, or 
tha^ t^here is.nô infringement,!or, in gênerai, that the ooniplaînant's.bill can- 
n,ot be 'siisfained. the decyee of ;the circuit court must be reversed, and tlie 
càù^é remàtiiled to that court, with à direction, to dismiss the bill of corn-: 
plaint,' i^îthcosts.'iollowing the practice of the suprême' court. Inasmiich 
a"B the (}ë6#ee' of the circuit court grantirig the injutiction was niade upon 
flfial heariiigwàndthe appellaté court decided upon ail the pleadings and proofs 
tiïat theçpnjptainant's casefails, it would obvjously be insulHcient to reverse 
thedecree, only insofaràsitgrants an injtincUon, apd remand the case to 
the circuit couri, with directions only to entera decree denying an injunc- 
tion. , The àppeliate court hàs deôided upon the merits that the bill çannot ba 
sustained, and any action by the circuit court, except to dismiss the bill, 
wouid ï^ieref^sre simply be reyerseid againby the court: of appeals. 
; /Eeferenceto fchfiiwell-estabiished practice in such jurisdictions as allow an 
app^alffoniiiJîtp^lççiftory decrees or ord,ers, granting injunctions and other 
relief, shflws cqiijiolusively that the appellaté court, when it bas the entire case 
Ueforeit, wjll dispose of the entire case whenever it ean do so, and will in- 
struct thie ioweriCowft to enter such a decree as will put an end to the contro- 
ver^y, We note the date of each case.i as.showing how long the practice bas 
t^feense^tied. : , 

, In îiTe w York (prier to the Code) ai»; appeal was allowable from an interloc- 
ijtory decree or order, and the practice was expressly aettled that on an appeal 
fEoni an |interioe,utary order the court;Of appeals would détermine flnally be- 
tween>the pi^rties, if the merits ot tbe case were f ully before it, as will be 
8,^en ,by référence toearly New York; cases. 

[jjeGuen v. (yoMcernmr, 1 Johns. Qas. 436, (1800.) The chancelier hiul 
nàade.an int^flocutory order, ufter. the évidence had been taken in a cause, 
cyreCting an, issue; tp a jury to try the fact of fraud. The highest court of 
tjjpatatè, on ^p appeial from this interloeutory order, decided that a préviens 
iîidgment at litw between tbe>P!8:rti9a Was binding, and the bill of complaint 
^^,iqçt)fdiijg^y (Jisjmissed. The case. w«s very elaboTateiy argued, ând tlia 
jjjifg^sSid.çlivere^jORinions smoiiffK , ' 

j'BfibpijFiV J.,isays, (page 499?) "I bave also no doubt that this Court may 
pii9p6ed!furf»hei',(if it appear that thO: iii^Jts . are f ully in its possession, and 
dftt^fpjne flnalijvbetween the parties. , Thatsuch is the power and frequently 
tlip.p^iactice of the Ijouse of lords in England is évident from the cases whicb 
h^îi;^.-,bé:ÇifiCite(lj" ;,",■, .; :■ -.., ■ ■ ■ 

Kent, J., bolds, (page 508:) "It ia the settled rule of the house of lords in 
England upon appeals always to givesuch a decree as the court below ought 
to hâve giveu/ This is the great and leading uiaxim in their System ofap- 
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pellate jurisprudence, and instances are accordingly very fréquent in whicli 
the lords, on appeals f rom interlocutory orders in chancery, liave reversed the 
order, and decided fully 6û the merits." 

See, also, LANSiNGt C. J., page 521. The judges referred to the iioiise of 
lords cases very fully, and pointed eut the idleness of sending back a case for 
further action by the chancpUor, when the entire merles are before the court 
ou appeal. It was accordingly ordered thatthe interlocutory order should bo 
reversed, and that the bill should be dismlssed. 

Bushv. LMngston, 2 Gaines, Cas. 66, (1805.) This was simllarly an ap- 
peal from an interlocutory oïder bî the chancellor after the évidence had been 
taken. The order was reversed, and an order entered disposing of the case. 
The court referred to the preceding case, and says that the court in that case 
directed the complainant's bill to be dismissed "on précédents from the pro- 
ceedlngs of the house of lords of England on appeals from chancery, and be- 
cause the whole merits of the case were before the court. When it is con- 
sidered that there can beno further proofs in the cause, that the whole merits 
hâve been discussed and reviewed, and that it will save litigatioh and ex- 
pense, I am myself contented to bebound with the précèdent which has been 
toade." Sèe, also, to the same efCect, Bebee v. Bank, 1 Johns. 529, (1806.) 

ïhe dame is the'praetice in the New Jersey court of equity, where an ap- 
peal lies from an interlocutory decree grantingan injunction. ' Newàrk & N. 
T. Bj Co.\. Mayor, etc., 23 N. J. Eq. 515, (1872.) The court points ont. 
disoussing the English and New York cases, that the appellate court will dis- 
pose of the entire controversy bétweôn the parties: "The gênerai rule is that 
the appellate court will render sUch judgment as thé interior court, under 
ail the Circumstances, should hâve giveii. " 

In England this prineiple îs so Wéll settlëd thàt it is not discussed àt ail in 
thé bootoî'but isfound to betheunquestioned practice from the earlieëttimes. 
Amohg the early cases in the hoilse of lords, Cited by Mr. .Chancelier Kent, 
are thefoUowing: Qovernors, etc., v.Swan, 6 Brown, Pari. Cas. 429, (1760.) 
Upon an appeal from an interlocutory ord'erof the chancellor, it was "ordered 
and adjudged tliat the decree complaiûed of should be reversed, and that the 
respondent's bill should be dismissed." See, to the same effect, Sllis v. Se. 
grave, 7 Brown, Pari. Cas. 331, (1760;) Bouchier v. Taylor, 4 Brown, Pari. 
Cas. 708. (1776.) 

Simîlar ca^es on appeal from interlocutory decrees, where the house of lords 
reversed the decree and niudean order terminating the controversy, remitting 
thé case to the court of chancery to càiTV out the decree, are as follows: White 
v. Lighthurne, 4 Brown, Pari. Cas. 181, (1722;) Attorney General v. Walï, 
Id. 665, (1760;) Seribhlehlll v. Brett,U. 144, (1703.) Numerousother cases 
to the same effect can be discovered in the English books. McCan v. Ci^er- 
ro?;, 8 Clark & F. 30, (1841.) 

This décision of the house of lords shows what their well-established prac- 
ticô is. The case came Up upon appeal from a complicated decree in Ireland 
with which the houSe of lords did not agrée. The lord chancellor pointed 
out that the usual dourâe of the hôuse of lords was "to déclare the prineiple 
on which the decree iS to be foundèd, and to refer it back to the court to carry 
il lato exécution." But he pointed out that sometimes mistakes were made 
by the lower courts in * complicated cases. "I think it more expédient and 
more calculated' to save expense to the parties that this house in making its 
order should-frainë the decree in such a manner as to prevent the nécessityof 
any further référence fo the court below." Accordingly the house of lords 
caade a Very long ordet, déclarihg to what decree the comptainaùts were en- 
tîtlled, and orderlng that "the cause be remitted to the coùift of chancery of 
Ireland to make a decree conformable to the abbve déclaration, ànd to carry 
thèse directtotis into efWiL'" 



, Tij* 198^1) cases quoted af^ye were,all d«ciâed Ipngbçifore t)!» jp^icature 
acts,an(l,?l)0w/c<^nclu3ively |;jtie>rWQll-estabIished practice pf ^pui^ pf çqiiity 
m cases Whère appeals from interlocutoiy decreesi ^re a;ljpwpd.;.,Thispractàoe 
ptthie JEng/jphchancery shpuld be,|fpllowed by thia couiiL; JRevi St.iÛ.S. § 
913, proYii<il''S^that "the forma pJÇnaesne process, and tl^e fprrns and modes pf 
proceedings influiis of eqnity,; * ,* * in the circuit and, dist,net courts, 
shail beaccprdingto the prjnc.jpjes, ruies, and usages whjich beJpng to courts 
ofequity, * * * except wliçn it is otherwise prpvi^ed b» stHtiite or by 
rules of court made in purauance ^jiereof . " Under thii^ statu te it is well set- 
tled thrit tliç United States cotirt WjU "adopt the prinçiples, rules, and usages 
of the court of ehancery ot JSngland." Vattier v. Èinde, 7 Pet. 253-274; 
Seinv.Heat/),liUow.im-l7t^. 

And this principle is now emtopdied in an express ruiepf the suprême court 
pf tlie United, StatHS, Equity ruie 90. Accoi dinjily this court, MP"n an ap- 
peal from a,ii interlocutory decr<^e!grHnting an injunctVW. havingall the mér- 
ita pftlie <'ase befure it, will prooeed tinally to dispose pf tlie case, nnd will 
reqiand the case tu the circuit court wtli a direction tpdismiss the bili ot corn- 
plaint if. in the opinion uf the appellate court, the suitçannQt be tiustained. 
The objett of the apt in establisliing the appeilale court ia ^psave trouble and 
«^pense to suilors, ami tlii^ ul>jec-t is tiest attamed by a mandate yvhich will 
obviHteany unnecessary pruieeUings in the court lielow,, .i; 
^^hiicpiirt in each casé wjll ipstimct tlie court belpw tp niaise the order or 
decrifp whicli it should liave matle upon the facts beforç it. M the appeal is 
frifitn an prder granting h preliminary injunçtïun. and tlii» çpurt, is of opin- 
ion, that the vaJidity of the patient is doubtful. or tliut Iha çomplainant will 
uot be irreparably daniaged l)y wailjng aiitil tinal bear;ng. It wdl direct the 
Cpurt below to rescind tlie ordefgranting a preliminary injunction; then tlie 
çasp proce«>ds f«r tinal hcariiig, .^(ll^he appeal is tram aii,ii)terloçiitorydecree 
gfanting an injutictinn, and l|iis court is of (ipinion tliat tiie bill cannpt be 
Siîstained, then jt'nritl djrect tlie court lielow tu Uisnii.-s tlie bill. Inbuth cases 
iiie parties are put in the situation -wliich they woiild ocpiipy if tUe court be. 
IpfAT had decidfd in acçurdance with the opinion of the appt-llate court, and 
ti.h)s is Uie plain iptenlion uf the statute. 

Coïisidsrat^ons upon the jurlàdiotiôn ût thls court under tlie statute. 

, i 'W^e hâve been reqiiested by the, court to siibmit a short brief bearing upon 
tlip meaidng of the statute in prtiyjilmg for an appeal from an "iiiieriocutory 
pr«ier]ord(Bcree granting or «•ouiinuinjf an inj miction." See section 7 of the 
a(^t tp i^taiiiish circuit.cuiiris ot';a|>t<eals, above qnoied. 

'XÏie intention ofcongresa in passing thii section of the statute is made 
plain by ilifi foihiwing çonsidHradons; 

It wafl lon^f ago setllcil that tlie suprême court had no jurisdiçtiim to enter- 
tajn an appeul from a deciepat, final hearinjf granting an injiniction, and re- 
fiçrring the cause toaiuaster for an atcount* either in a patent cause or in 
©.tligr Jike caiifesijn equity. fur.such a dei-ree isonly "interlocntory." The 
ipng^ij^dious, and[eXipeiii9ive procès? of accoupting liad flrat, to bf gpiie througli 
wijih^.anil the final dcjjfee, l)as*;d,pn lijie miister'a report, enttjred, hefpre an 
apjigaïvofdd be tHkpn- JJy t),i»jt«tpte».vf ti^^^ 
i^^i ap|)e|»i to the8u|ir<»m|!),coJtrtïi''aipi}ly trpyi "t^ , 

_ ;''ln thLs.respect theHprat^tiiqe otv tj|jii^ - Un [tf 4 States chanceryeojirts différa 
trp^ i^e jplliglish pr^jciicet foi;apjiie|<ïîii.jt|P t^p house pf lords wiay be taken 
irpfji ^nipt»;rJpci|i|tpçy,pi;derof^theçbHnçeih»rkWhich décides, a rigtotof piop- 
M^.J.u ,/aispute^ i*:i",,f .> i^Pt itJW;!p?tap*M!iftMWVfi8e iiîthp caaj;lp of the 
United ^Uj^e.% w|l)(»);ei tlip; riglit tp appe^î ta ky iawljmitedto final decreesi" 

And it bas £herefore been heid in fréquent cases. j^ba|i> the aupr^nj^cpurt bas 
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no jurîsdîctiôh, «hder tlie acts of congress, to entertain an appeal f rom an 
"interlôcutory ofdWor deciee." ïhèc-ases are cited and summarizèd very 
fùUy in Jron Co.v.kéHîn.lSZ'U.'B.'dl; 10 Sup. Ct. Rep. 82. Iii tîjls 
case thedëCree graritëfl an injunetibu and ordered a référence to a master 
for an account. The court héld thkt tbe decree was bot a final and appeal- 
ableoriej Soin Lodgev. Twell, 135 U. S. 232, 10 Sup. Ct. Rep. 745, it was 
held that a decree s'etting âside a sale and appoihting a recei ver " was inter- 
locutory, and net final." 

In abeordance with the preceding cases it bas been expressly held that an 
appeal will not lie to the suprême court from a decree for a perpétuai injunc- 
tion in a patent cause, wlth référence to a master to take aceounts, sucb à 
decree being interlocutory, and not final. See Barnard v. Gibson, 7 H»^w. 
650; HkimMon v. Stàinthorp, 2 Wall. 106; Ruilroad Co. v. Soutier, Id. 510- 
5211'- ' , 

Undet this statutory limitation of the jurisdiction of the suprême court, it 
ofteii happens tliat grekt hardship is Càused to a défendant, against whom an 
erroheotis decree is rendered at linal hearing by the circuit court, in that lie 
is put tothe useless expense of a generally prolongea accounting before a 
ma^tei', Âbd is kept dafing ail tliis period under an injunctioii, (the wëll-es- 
tabliâliëd practice bèibg thàt the injùnction stands until the appeal is decided.) 

The Bttpréme Court Re^jorts are fullof cases \\]iQClar'k Thread Go, v, Wil- 
liméntbi Linen Co., 140 U. S. 481, 482, 11 Sup. Ct. Rep. 846. In this case 
the dé6)r«6 in f àvor of the patent was rendered in May, 1879. The period from 
that- tittii^ uritil Jutte 17; 1886, was cohsumed iri "a long contest in the mas- 
ter's^btBee," lind In decidihg the exceptions to the master's report, at thé end 
of yiiiçhtime damages to the amountof over $i&0,000 were awardéd by 
final decree of the circuit court. Thiis a petiod of iivér sèven years élapsed, 
darîng"yfUieh the défendant was lindër injùnction, an^ vast amouiits were 
coùsâined ib légal expenses. The case then went up to the suprême cpuirt, 
wbich -ëversed tbe decree of the circuit court, and ordered that tbebiU shbuld 
bedisùlissedl 

Thiis is only One exatnplé of many to be found Ih the Suprême Court Re- 
ports of the great hardshiji caused by inability to take an appeal at once from 
tbe decree sustaining the patent and granting the injùnction. No compen- 
sation cOuW ever be awatfded to the défendant in the above case for beiflg un- 
justly deprived by injùnction Of the use of a valuable construction for siévèn 
yeaia, ïiOr could any of thé large sums expended in useless feesduring thé ac- 
counting be recovered. This liardship has long been a matter of complaiiit 
among the members of the bar who practice in patent cases; and' it was'a 
cause of gênerai satisfaction that congress, in section 7 of tliis act, hàd at- 
tem^itéd, as was suppûsed by tlie bar, to remedy this hardsliip by allowing 
an appeal to be taken at once from the interlocutory decree granting the in- 
jùnction. It may seem to the court that this gênerai understanding amopg 
thé tbembers of the bar should bave some weight in the matter, and upon 
grounds'Of pulilic policy it is certainly désirable that the statute should be 
giVéh this construction. If compatible with the intention of congress and the 
languagé of the statute. 

We submit that there can be little doubt of the intention of congress. The 
evil complained of was the great delay Of appeals during the accounting be- 
fore tlie master. To interpret the statute as ref erring Only to orders grâiiting 
a' ^reiiiHinary injùnction would be to take away the chief beneiit of tlie stat- 
ute," In the first place, preiiminary injonctions a,re seldom asked for, now 
that it is well established that the court will only grant such injonction in 
cases where there bas beén a prior adjudication or acquiescence or somé spécial 
eguity,' aiid where the court is reasonably free from doubt. Furthermore, 
io' ftueh cases, the coiii^t will often dissolve the prélimlnary injùnction upon 
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the çj^fenflant's filing s prope^ bond. And again, the causera" l>e rapidly 
pu9Jb«|4^^ip^nal hearing byjihe défendant. So tbat tbe bardfbip arising from 
the ioiability to appeal fcom an order granting preliminary injunction is 
slight, coijnpared to the hardshlp arising from the inability to appeal from an 
interlpo^tory decree granting a perpetualinjunction. 

It M weïl 8(ïttled that tbp court, in construing a statute, wil} endeavor to 
carry ont, t'he intention o^ congress, and will consider the circumsjtances which 
led to the passlng of the statute. Platt v. Railroad Co., 99 (j, S. 48-64; 
Kohlsaatr. Murphy, 96 U. S. 153-160; Heydenfeldt v. Qold rf- SUvçt; Min. Co., 
93 ,U.. S,. 634-638; Blakey. Sanks, 23 Wall. 307-319; U. S. v. Preeman, 3 
How-; &56^Ô65; WUkinson y.ï,elanà. 2 Pet. 627-662; U. 8. v. WUtberger, 5 
"Wiieftî^lô^^^; Srpwn y. Sarm, 3 BdU. 365-867. 

"lit if , thei^efpre clear that thiscourt should î^o'^ a* the hardship which this 
section wàs passéd to remedy, and that the intention of congress should be 
carrieiip^t in construing, jthjs, statute, Congress certainly iatended to pro- 
vide t)îi(4ttli.é action of a eîiiçuaîti.çqurt in granting an injunctionat final hear^ 
ihg m^yVÉe reviewed by tjliQ âppellate court before the long and ^xpensive 
proçës^îdf &tkii;g accountf, bçfore the master is completed, a^ JSithe estab- 
lish^ pça^ice of the Engiisp^çoUrlS of chancery and many otberequity courts. 

We SH^uiit, lùrther. that îbe meaning pf ^ of the statute is 

plain. T^ei W'Jr^s are, "ii^terïjjcHtory order or decree.granting or cpntinuing 
an inJÀ-n^iÔri."- Tliis langjj^ge is to be ipterpreted according to its usual 
peanïijig^^ )^|^e lime of pa^sMjg t^>é statute, and uo constructic^ çan^be given 
it rentdprîog a part of the>\y<jrdB meaningjess. Railroad Çoi!V,Mo<fne, 121 
Û. S. 6^5?2, 7 Sup. et. BeïJ.jl334; The Abbohford. 98.p. S.;4^'-444; Minor 
V. J^flfî^À, ï feet. i6^64 ; ,J6(»?Ma;*d v. Lawrence, 16 How. 201-^61; Plait v. 
JRçiUroq4'<?Q,.'S!^:X!. 8,4$-'^S;,Market Co. y. fiqffman. 101 JJ..&.ll2r-115. 

Uiidef/these aptUed, rulçSf^f, çonstructipn, we submit that thfie çan be no 
doubt aaw the ifleaning of the section hère in question. The wçrds "inter- 
locutarjç.O|r4|?Ç",oan^nly refer tô the order of the court grantingja preliminary 
injunction upon alfldavits. This is never properly spoken of aeadeçree, al- 
though sorp^ ^ew cases may,be,foiind wher*^ the word "decres" is incorrectly 
ùsed oïsuon a,n qrder. , On t|ie other hand, the words "interloeutory dectee" 
ref^r, byijië wellisëttled u^ge of the courts, to the decree on the merits at 
finaï fleawçig.-by which an injûnçtïôn is grantpd. and the case is referred to a 
inastjer iprjjB^ "ajccqunt or «tîber iike proce^^ 

if the jMrÂsdipj;ion of the, çoupt should be lirtiited under this section to ap- 
peala frppi]jpre^iiainary ioju;ç^çtion, the woids "or deoTee," in section 7, be- 
cbme notipruysiiperfluons, ^ijitalsoentirely incorrect. ■ 

We will' j^r**; refer to the usage of the suprême court of the IJnited States. 
The differisnce; betweën the thrée différent déterminations of the court of 
equity in the progress of a Suit, namely, "preliminary injunçtipn," "interloe- 
utory decree, "and "final decree," is well sliown in Worden y^ Searls, 121 
U. S. 14-1Ô,'7 Sup. et. Rep. 814. This v^as a bill in equity upon lettefs pat- 
ent, and the court distinguishes very clearly, as foUows: "A preliminary in- 
junction wasissued and served. * * ■* An interloeutory decree v«as made, 
declaring that the reissue was valid, and had been infringed, and awarding a 
perpétuai izijunt^ioqrand a référence, as tp profits and damages. < * * * 
On the report bfl lie master on the rpference under the interloeutory decree, a 
final decree was .ei^tered that ifte plaintiffs recover," etc. 

In Xodge v. Ttpéll, above citëd, where the court dismisspd, an, appeal as not 
béing from jft.flnal^ecree, it expressly held that the decree "w^is interlocu- 
tonr and i^otî filial, even though,jit settled the equities of the biii." 

la Seebe y. Èusselh 19 Ho.w. 283-285» tté circuit court had decreed that 
certafn cofiveyau^es shoUld be executei|,^ and re/erred the case to the master» 
Thecpuri cUsmissed the appeal, holding! that it was not from a final decree. 
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saying that no case had been decided by the suprême court "in which tlie dis- 
tinction between final and interlocutory decree lias notbeen regarded as it 
was meant to be by tlie législation of congress, and as it was understood by 
the courts liiEngland and this country, before congress acted upon the sub- 
iect. A decree is understood to be interlocutory whenever an inquiry as to 
matter of law or fact is directed, preparatory to a final décision." 

So, aiso, in Perkins v. Fourniquet, 14 How. 313-323, the court distinguishes 
clearly between an "interlocutory decree," referring the case to a mastei to 
take an account, and a "final decree" for a stated sum. 

Ih order to ascertain what was the settled meaning of an "interlocutory 
decree gritnting an injUnction" in patent causejs, we hâve looked through the 
lJnitedF.*;ate8 Reports as far back as 128 U. S., and we find the following 
patent cases in which a decree a t final hearing, ordering an injunction and 
referring the case to a master for an accounting, is expressly spoken of as an 
"interloeutocy decree," while the decree based on the master's report is called 
the "flnar decree." We bave not looked any further» but do not doubt that 
the cases can be indeQnitely increased.! Our citations are suflUcientto show 
the eStàblished nieaning ofibis phrase. 

In Magmoan v. Packing C'o., 141 XJ. S. 332-337, 12 Sup. Ct. Bep. 71, the 
court says: "Issue being jolned, proors were taken, and the case was heard 
before Judge Nixon, tben the district judge, who enterçd an interlocutory 
decree in favor of the plaintiff for an account of profits and damages and a 
perpétuai injunction. * * * On the report of the master, * * * a 
final decree was entered." 

In MWrecmi v. Canal Co., 141 U. S. 459, 460, 13 Sup. Ct. Rep. 40, it is said: 
"Upon the hearing in thecircuit court, an interlocutory decree was entered 
in favor «f the plaintiff, finding the validity of the patent, and the infringe- 
ment by the défendant, and ordering a référence to a master for an account." 

In St. Germain v, Brunswick, 135,11. S. 227, 228, 10 Sup. Ct. Rep. 822, it 
ia said: "Heplication having been flled, proofs were taken, and an interloc- 
utory decree was entered in favor of the coraplainant, sustalning the pat- 
ent, Bndihg that tbere had been infringement, and referring the case to a 
master." 

In Yale Look Manvfg Co. v. Berkshire Nat. Bank, 135 XT. S. 342-844, 10 
Sup. Ot. Rep. 884, the court says: "After replication, proofs were taken on 
both sides, and the case was heard. * * * An interlocutory decree was 
entered, adjudging reissue No. 8,550 to be valid, that the défendants had 
infringed those claims, and ordering a référence to a master to take an ac- 
count." 

In Comely s. Marckwald, 131 U. S, 159, 160, 9 Sup. Ct, Rep. 744, the 
court says: "There was an interlocutory decree for the plaintifif, establishing 
the validity of the patent and its infringement, and ordering a référence to a 
master to take an account of profits and damages." 

In Collins Co. V. Ooes, 130 U. 8. 56-6*. 9 Sup. Ct. Rep. 514, it is said : 
"The circuit court originally granted an interlocutory decree in favor of the 
plaintiff, in accordance with the opinion of Judge Lowell. * * * But a 
rehearing was afterwarus moved for and granted, the interlocutory decree va- 
cated, and the bill dismissed." 

In Hurlbut v. SchilUnger, 130 U. S. 456-458, 9 Sup. Ct. Rep. 584, the court 
says: "Issuehavingbeenjoined, proofs were taken on bothsides, and * * * 
the court entered an interlocutory decree, adjudging that the reissued patent 
was valid, that the défendant had infringed it. * * * The decree also or- 
dered a référence to a master to take an account of the profits and damages." 

In McCormiek v. Graham's Adm'r, 129 U. S. 1, 2, 9 Sup. Ct. Rep. 213, 
the court says: "After issue joined, proofs were taken on both sides, and 
* * * the court made an interlocutory decree, holding the patent to be 
v.52F.no.l — 2 
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vKlid'î^è jrë|(àï3â !ts flrat and second claims, deoreeing that ibedefendant had 
IhfMiikêà tBoàte'clalms. * * * and referring it to a mastertotake an ao- 
coutttfwttt'oïïtshna damages." j , 

làÉrmM^Go.v.&ot^ted, 128 U.S. 158-163, 9 Sup. Ct. Bep. 83. it ia 
feàidï "A'S'lfatërlocutory decree was entered, >tiolding the patent to be valid 
as to claims &n<â àhd two> ànd'fo bave beeniirifringed as to thoso clrùms, and 
ref^riâl; it to a mastér to take an accoiint of protits and damages." 

Tlïe distinction is also olèârly pointed ontln tbe case ot Fotter v. Maok, 3 
Fish. Pat. Cas. 428, in a déeièion by Mr; Justice Swaynb, of tbe suprême 
coul^î 'ftiiscasis isaleàdiUg case upoti the proposition that an injtinction 
will ribt bë sû3t)end(>d during the proceédings before the master. Hère a de- 
créé hàd beeiï made lor à perpètnal injunctionv and directing an accounting. 
An a{)|>lii>iltiUte was made tbat the injunctiorishould be suspended imtil final 
deCrëei'totf was refnsed. ïhe court say»; "He cannot appeal frona the de- 
crèëi âÉ it at présent standë; becausé, althougb the décision is final as to the 
meritsôf'the^ase, it is in fOrman'interlobatory decrée only» and therule 
establishëd by Ihe ttiipreme^tirt la thatSanttppeal can be taken oiily f roni a final 
decree. * * * An interlocutory decreissvasientered, and notice oî the iUr 
junciion 1^ béeh dnl^'given to the deïeiil^nti Now, we areasktid to sus- 
pend tbe iiiiératioa'Of thjfl i^junction unttl a final deoree is iinadë. " 

tSeoôrid. Wë^outd 'r)efet ttt tbe éstablisbèd oiéaning of thèse words, as set- 
tledbyth6tëXt-b<ïokSi^ '■■ ■■■'■ ' ' 

In WalÉ Pàti §§ 644^49, the distinction fs fully drawnt i^An int«rlocu- 
tory decree in an equity patent case is a decree whibh adjudgea that the pati- 
ent sued upbn^is valrd, and^îtHàt tbe defendimiihaS infiingedii. and tiiat a 
masSeif in chàïtéery take ttwâ'lrèpopt an «oeoUhtof the profitai ' * *< * and 
of the daniAgêS; : * • ! * ■ and . 'SOmctiiaiés that' thft défendant be perma- 
nently ènjdlrtéd frono fiirthéV infringeni*nfc« No ap{>eal from such a decree 
lies iti the àupr^me coiirt. tTntil a Hnàl<ilèici;e« bas been jnade far a spécifie 
money i^ecôvetyî in pursnatfe&ot an aiceoûnt of profits and damages, the casé 
is withinthééottt'roldf thSBcoart." '' 

Tbe attoie' text-book slibws iteit the graht of a preliminafy injunotion ia not 
spoken of as a "decree" at ail. Walk. Pat. §§ 658-662. See, also, section 
698: "A refusai of a permanent injntiotîbn'WilI generally foUow from the 
fact that tbe patent has expired at the titne of the interlocutory decree." 
' Eob.'Pat. fl'llSl, 1132, is equally clearon this subjeot. "An interlocu- 
tory decree Isa' deefeé tn favbrof tbe pTaintiff upon the issues created by the 
bili and anèWeri ànd refertingthe cause to a master in chancery for an ac- 
count of profits and an award of damages. • * * A final decree is a de- 
ttree w'IjicH terminâtes thé litigiUîofl, èithérJ by awardlngtb the plaintîff the 
profits, dàmageà, and other^tenaanent relief to which he isentitled.or byde- 
ciding the eatiSe «pon ItsmeriÉs in favor of the défendant. 'The final decree 
for the plaintifE cannot be granted where ah'aceount is neoessary until the acf 
count bas been taken by,tbe mastëri anil.rëported to and acceptéd bythe 
■ïîourt."'' ■ ■■ '•'" ■■■■''■■ ■■:■" ■ .'■:'■!■ ■ ■■;■■,;;■;■..:, 

Tbe àboTe Citations seeni to sboWDonelnsively wbat is> the established 
raeaning of the'words "iiiterloxsutorydecree," In the case; at bar the court 
certainly entered a decree, from which an appeal was taken; and this decree 
cërtainly granted an injtiwbtiob. ' There can be no dispute About that. And, 
f urthéraibïe, it was an "interlocutory decree," ae is exptcssiy settled, notonly 
by thè casps aboyé dlted, but by the cases ot Bai-nardv^Gibson,7 How. 650, 
^ni Huniiftton \L Siainthàrp, 2 Wall; 106, in which lit was exprèssly held 
that a df'cree in à patent causei which was absblutelyindistinguishable from 
the decree hère appSaléd lr<»!h,'Wa8 bot W final decree. In both cases the court 
said: "The décide is not fliflaVi'^ : r 

As the decree i a tbe oàs@ ait bar, tberefore, was an "interlocutory decree," 



BICHMOND V. ATWOOD., 19 

aud "gianted an injunction," it is a case which cornes within the express 
language of section 7 of the statute, and also within the Intention of congress, 
as abové set fortli. 

As to the jurisdiction of the court Ih this particular case, we submit that 
there Can be no question. For certain ly the circuit court bas entered a de- 
cree; if tliis decree is an "interlocutory decree," the court plainly has juris- 
diction untler section 7 of the statute, as the dicree grants an injunction. If, 
on the other hand, this decree is a " final decree, " then the coui t has, of cou rse, 
jurisdiction under section 6 of the act, which nnalses tliis court an appellate 
court, wilh jurisdiction "to review by appeal jr by writ of error final déci- 
sions of thf district court and tlie existing ciicuit courts." Tlie decreeof tlie 
circuit court in this case must be of either one kind or the other, lortliere are 
no other Isinds of decrees known to the law. We liave pointed ont aliove that 
in patent causes thèse are tlie only kinds of deciees, and the fact is also estab- 
lisbed by the beat text-books upon gênera! equity practice. 

Iii panieirs Ch. Pr. (ôth Ed.) 986, it is said: "A decree is a sentence or 
order of the court, pronounced on hearingand understanding ail the points 
in issue, and determining the right of ail the parties to the suit accurding to 
eqnity and good conscience. It is either interlocutory or final. An inter- 
locutory decree is when the considération of the principal question to be de- 
termined, or the further considération of the cause generaUy, is restrved un- 
til a future hearing." 

This text-book, on pages 1671-1673, further makes it plain that the grant- 
ing by the court of a preliminary Injunction upon atfldavits is not a "decree" 
at ail, (as we pointed out above,) but is "an order for an injunction." It is 
said* on pîige 1679: "An injunction »hich has been gianted on an interlocu- 
tory application is superseded by the d«-cree niade at llie hear.ng of the cause. 
The injunction œay be permahently continued, or made perpétuai, by tlie de- 
cree." 

Story, Eq. PI. (lOth Ed.) § 408a, also distinguishes hetween final and in- 
terlocutory ilecrees. Seton, DeCrees, (4th Ed.) p. 2, which is the leading work 
ujion this suliject, says: "Decrees are either final or interlocutory." Wo, 
also. in Fost. Fed. Pr. § 318, it Is said: "Decrees are either final or inter- 
locutory." 

TUus quaeunque via data, the court has jurisdiction to entertain this ap- 
peal. It appears froin the record, page B, that the circuit court entered a 
"decree for perpétuai injunction, and for an accounting," froru which décrie 
the défendant àppeàléd. If the decree was final, the court phiiiily has juris- 
diction, niider section 6 of the stutute. If the ilecree was Interlocutory, it has 
jurisdiction, under section 7. We helieve, however, that, upon consiiltratlon 
of the autiioritins above cited, this court wlli hâve no doulit that this cause is 
one of those wiiicli was exprvssly iutended by congres» to be covered by sec- 
tion 7 of the statute. 

Note. We hâve not searched the Fédéral Reporter for the use of the words 
"interlocutory decree," becaiise of the lahor Involved. We will cali attention 
to SaddleUo. Y > Smitit, 38 Fed. Kep. 414, 416, where.Jiidge &iiipman says: 
"Let there be an interlocutory decree for an injunctiou and an accounting." 
Many other llke cases could doubtless be found. 

Pai/son -E. îWier and Ûmrlea F. PerHns, for appellee. 
BelorjB Co|,T, Circuit Judge, and Cakpentkk and Aldrich, District 
Judgcs. 

Aldrich, District Judge. The opinion of this court, through Colt, 
circuit judge, was rendered upon the gênerai merits involved, February 
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2, ï^2,:aHd;itîiB <î8Se;5s;î^prtea in 5 tT/Ç/App. i; 48;Fedi Êép. ÔIO, 
1 0. C. A. 144, (Ist Circuit) and is nôw'before us ûpï)^ft; a. motion for 
reh'earing, an ci a pétition, that tiie questions of meritbe çertified'to the 
suprême court. Upon rearguraent of the foregoing motion, the question 
is raised as to the right Of this court to entertain an appeal at the stage 
of the procëeding reached in this cause; and, in the event that jurisdic- 
tion exista, the further question is presented whethèr the mandate of 
this court should direct a final disposition of the cause in the court be- 
low. 

Aftei* considering the hriefs and rearguments, we find no reason for 
doUbtiflg the eorrectness of the conclusion stated in the former opinion 
as to thé--merits; and the motion for a rehearing and the pétition for cer- 
tification to the stipreniè.ibourt are dèrned^arid WÔ db nbt feel called upon 
toadçl apything to the. reasons already stàtèd upon thïs brâuch of the 
case.- '■ .•..,.;,:■/,•, 

Th« questions ofjuri»iiction and soope of mandate, however, nothav- 
ing bèért raisèd on the ftîrnier arguments, or considered in the opinion, 
Beëiri tidt only to demahdûùr attention, but that we shOùld state our 
reason^fl,tsomelengtb,, ,, , , ■'" 

Section/7»,of:the act pf :March, 8, 1891, creating the, Icîrcuît court of 
appèals, provides: : ,' . 

"That where, upon a hearing in equity in a district court, or in an ex- 
isting Circuit court, an injunction sbàll be granted oï' continued by an 
interlôcktory Order or dècree, in a ■ cause in which an' apiieai from a final 
decree may be taken under the provisions of this actto jthe circuit court 
of appçflig, an appeal may be taken from such inteylocûtoTy.order or dè- 
cree gr^ûting or continuing such injunction to the circuit court of ap- 
pèals; "* ahd', in order that such right of appeal should be the more 
highly remédiai in favor of the party aggrieved, it was further provided, 
in the s'attie section, that "it shall takè prècedence in the appellate court."' 

Of course, in our ehdearor to ascërtain the meaiiingof this section of 
the statutSi ^e must b^ar in mind that, prior to its ehactment, an ap^ 
peal fromiaointerlocutory injunction order was uq^nown in the fédéral 
courts. Having in view, therefore, this rule of làw and the plain lan- 
guage of the stàtute; fcohsidèring also that the purpose of the lawmaker, 
plainly'ëipreësed, wa« to give à right of appeal, not conferred by the 
gênerai provisions of thç.statute as to appeaîs from final décisibn,-^it 
seems tp uS évident that it, was intended to remove the, restriction, and 
extend the: right to ail that dass of interlo.cutory orders or decre.es which 
interfère with the possession of property, or operate in restraint of a 
party's business. < • 

Since Sir William iÇlacJistone's day^, at least, decrees and orders in 
pquitj^pr;9,cççdi^s havè,p,r)]y been.sùbj.ect to one division, and li'àve bjeen 
classëd'; gëhëràlly, eitbër as final or liitëriocùtoi"y dëcrees or ordferà; and 
an "interloeutory decree" bas been repeatedly defined as any dëërëe 
made before final décision, and for the purpose of ascertaining matte- 

'■■-"''è^è.^Ai.^ '-"'-'''^^'" ' ^-^ ■'- ■ -■• ■■■■■ --^ ■ ■'-■ 
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of law or fact preparatory to a final decree. Blackstone says, (volume 2 , 
p. 452:) "The chancellor's decree is either interlocutory or final:" and 
in Harrison's Practice in Chancery, (volume 1, p. 622,) it is said that 
"a decree is either final or interlocutory." Again, Barb. Ch. Pr. 326: 

"Decrees are o£ two kinds, — interlocutory and final. An interlocutory de- 
cree is properly a decree pronounced for the purpose of ascertaining matter 
of law or fact preparatory to a final decree." 

In Seton on Decrees, (page 1,) it is said: 

"Decrees are either final or interlocutory. If the decree determined ail the 
questions in issue between the parties, and did net adjourn any matter for 
further considération, it was calîed a 'final decree.' In strictness, however, 
a decree was said to be ' inte).-locutory ' until it was signed and enrollpd. For. 
Kom. 183. But ordinarilyit bas been termed 'interlocutory* when it was 
pronounced for the purpose of ascertaining matter of law or of fact previ- 
ously to a final decree." 

It is quite clear that this single division of decrees into two classes, 
and two only, interlocutory and final, has been generally accepted by 
lawyers and judges in this country and England. 1 Newl. Ch. Pr. 322; 
Seton, Decrees, 2; Eerr, Inj. 11, 12; High, Inj. §/.1694; Adams, Eq. 
875; Daniell, Ch. Pr. 986; Fost. Fed. Pr. § 318; Walk. Pat. §§644, 
649; Rob. Pat. §§ 1131, 1132; 2 Madd. Ch. 462; Kane v. Whittich, 8 
Wend. 224; Jenkinsv. Wild, 14 Wend. 539; Forgayx. Conrad, 6 How. 
201; Bamard v. Gibson, 7 How. 650; Perkins v. Foumiquet, 14 How. 
313; Beebe v. Russell, 19 How. 283; Humistm v. Staintharp, 2 Wall. 106; 
RaÛroad Co. v. Soutter, 2 Wall. 510, 521; Worden v. Searls, 121 U. S. 14, 
7 Sup. et. Rep. 814; Breiving Co. v. GoUfried, 128 U. S. 158, 163, 9 
Sup. et. Rep. 83; McConnick v. Grahamh Adm'r, 129 U. S. 1, 2, 9 Sup. 
et. Rep. 213; Hurlbut v. SckHlinger, 130 U. S. 456, 458, 9 Sup. Ct. Rep. 
584; C'ollim Ce. v.' Coea, 130 U. S. 56, 64, 9 Sup. Ct. Rep. 514; Comely 
v. Marckwald, 131 U. S. 159, 160, 9 Sup. Ct. Rep. 744; Iran Co. v. 
Martin, 132 U. S. 91, 10 Sup. Ct. Rep. 32; Lodge v. Tivell, 135 U. S. 
232, 10 Sup. Ct. Rep. 745; St. Germain v. Brunswick, 135 U. S. 227, 
228, 10 Sup. et. Rep. 822; YaleLock Manufg Co. v. Berkshire Nat. Bank, 
135 U. S. 342, 344, 10 Sup. Ct. Rep. 884; Magmcan v. Packing Co., 141 
U. S. 333, 337, 12 Sup. Ct. Rep. 71; McCreary v. Canal Co., 141 U. S. 
459, 460, 12 Sup. Ct. Rep. 40; Saddk Co. v. SmUh, 38 Fed. Rep. 414, 
416; Potterv. Mack, 3 Pish. Pat. Cas. 428; McVickar v. Wolœtt, 4 Johns. 
610; Bennett v. Hetherington, 41 lowa, 142; Morgan v. Rom, 22 N. J. 
Eq. 583, 593. 

It will be observed, from an examination of the cases in the suprême 
court of the United States, that a decree in patent cases, declaring the 
patent in question valid, and that it has been infringed, and for, an in- 
junction and an accounting, has uniformly been referred to as an inter- 
locutory decree, and the eases are numerous, like Bamard v, Gibson, 
Fargay-<f, Conrad, Humistonv. Stainthorp, Bailrmd Co. v,- Soutter, Beebt 
V. ÂiMseB, and 7ron Co. v. Martin, supra, where, upon an appeal from a 
•decree determining the gênerai property right, granting aa injunction, 
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aciâ'iim' àrd^cfor an accountîng beforé « màster, it jbàs bçen iheld that the 
deoreé'Wasihat final or appealable. ■ >, i . 

It ià traejîthat the cases in thé supj^me court are. based upon a différ- 
ent itatéle, and in unmistakable langmage deny the.right of appeal from 
interjocutpry decrees. But they are for that reason none the less signifi- 
cant.fls ehpwiug what bas l?een understood as the line between interlocu- 
tory and final decreës. We must assume that congress used the term 
"interlocutory order or decree," in this connection, in its common and 
well-understood sensé, and as intending the line of distinction accepted 
and intérpreted by the fédéral courts; and it foUows that ail injunction 
orders' and decrees which were interlocutory, and not final, within the 
meaiîih^ pf the old statute, and for that reason not appealable, are inter- 
locutory iliider the new statute, and therefore, by the same logic and 
upon the sianie reasoning, are appealable. , 

We think the terra "interlocutory order or decree" was used in its 
broadest scnse, and that the purpose of congress was to confer the right 
of appèal trom nny decree or order grantiiig an inju'nction, at any stage 
of I the jpvooeeding, whether technically preliminary, interlocutory, or 
final', ■■'■l .':;,■ 

As already said, we think the terrn was used in its broadest sensé, 
and/iisi our dpinion, full Aoope should be given to this provision of the 
statute, to the end that any iparty aggriéved by any order or decree grant- 
ing ati injonction, at any stage of the proceedings, may hâve a speedy 
remedy by appeal. Itisplain thatthe policy ihtended to beemphasized 
by this statUtory exception to the geiieral provision of the statute and 
therùleof law, litniting the right of appeal to final décision, is this: 
that, as injunction ordehs.deprive parties of the possession and control 
of property îarid business, and, in casé of error, work irréparable mis- 
chief arid great injustice, the party uponwhom theorder opérâtes should 
hâve an çady opportunity to hâve thé record examined by the appellate 
court, and^ if eiror is disCôvered, to havie it corretted without the delay, 
necessarily iiicideut to litigation in its various stages before reachiug 
final judgrrient. . 

As the statute in question undertakes to introduce a new feature in 
fédéral procédure, by conferring the right of appeal from certain orders 
and decteg bèfore final décision, we hâve approachëd a cons^ideration 
of its sco^ ànd effect with caution; and, dtt vjew of the doubt which al- 
ways comçâ froiïi enterhig riew fields, it is.very gratilying lo learn that 
the ctrcUît eottrt.of appeals in the filthèircuit has, in a siniilar case, 
adopted the same construction in a forcible opinion recently rendered by 
Pardee, circuit judge, iiniij/oneg Co. ViMunger, etc., Co., reported 50 
Fed.:Repi.:785, 1 C. a Av668. -. 

The rerbaBning question^ however,iâ more tronhlesome, especially in 
view ofîthe:;oon(jlusi«n reacfaed by thessame court, in the same case, that 
the mandaté to thé court helow should go to the injunction order merely. 
Althèugh the report ofsthéicàse (ails toéhow how fully. the question was 
consideréd npoti aTgument^ and the opinion présents no discussion^ 
tliereofj i^e: bave giVenduéiçousideratioulto its weight:àa':an auihority, 
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but still feel bound to announce a dififerent conclusîon npon the same 
question. 

At the outset, we must notice that there are many instances where 
cases of this character bave been befofe the suprême court, upon a full 
record, in ■which complète relief bas not been granted; But it must be 
observed that the failùre to afford relief resulted from the limitation in 
the older statute, which conlerred the right of appeal from final décision 
only,-^— the court, under such statute, having no appellate jurisdiotion to 
reyiéw and furnish eithèr partial or full relief until after final décision. 
The failure to make final disposition did not resuit irom a lack of power 
in a coUrt having appellate jurisdiction to afford complète relief, but 
from a total lack of jurisdiction, at such a stage of the proceeding, to en- 
tertaiii th$ âppeal, or to afford any relief *hatevet. The former déci- 
sions and practice in the fédéral courts, therei'ore, bv reason of this dis- 
tinction, bave no force whatever upon the question whether a court 
having statutory appellate jurisdiction to review at interlocutory stages, 
and having the complète record qf a full hearing upon the gênerai mer- 
its, inay proceed to correct the fundamental error, and finally dispose of 
the case in the manner iû which it should bave been disposed of in the 
court beîowi 

No praclice having been adopted by the suprême court upon this 
subject, fqr the reason *tated, that heretofore the statutory right of ap- 
peal did' n6t exist, we get ho aid frbm the reported cases in that court. 
We mùst assume that congïess, in lumishing équitable remedy by ap- 
peal, had référence to the equity System as understood and practiced in 
England, and as adopted and applied to our own institutions; and, in 
determining the pqwer and the duty which resuit from this législation, 
we must look to the English system, usage, and practice, and to the dé- 
cisions of our state courts, where a similar right of appeal from such de- 
crées bas been cohferred by statute. It is, of course, well understood 
that a court of equity is to décide on the law and fact, (Le Guen v. Gou- 
verneur,! Johns. Cas. 500, 606;) and that an appeal in equity is an 
appeal upon the law and fact involved in the cause, (Adams, Eq. 375;) 
and that, "in absence of any restrictive clauses, every appellate tribunal 
is clothed witb ail the powers of the tribunal appealed from, and is 
bound to exercise them upon the same principles," {Briygs^ Pétition, 29 
N. H. 553;) and "ordlnarily, from the nature of judgtnents, the déci- 
sion of an appellate tribunal must bave as great force, at least, as the judg- 
ment of the inferior tribunal upon the same matter would hâve had if 
no appeal had been taken," (^Blake v. Orford, 64 N. H. 302, 10 Atl. Rep. 
117.) 

Unriuestionably the Circuit court Upon the hearing therein might bave 
found the facts against the complainant and dismissed the bill, and the 
question presented is whetber this court, having an appeal before it in- 
volving the same record and the same facts, may, if error is found upon 
the gênerai question of right, profeèed to do what the court below should 
bave done; or shall this court, although it hasexamined the record, and 
detertnined the right under the patent the other way, simply diflsolve the 
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injun'cAion, permît tbe.sopounting to' go on, aiîd, after the useless ex- 
pansé and annoyance incident to such an investigation, upon re-exami- 
tioû of tbe same record, by the same court, put in exécution the right 
wbichàt had necessarily,d«termined in the appeal theretofore considered? 
In our view, the accountii^ could in no way aid the final exécution of 
the right already aseertained by this court, and under such circuœstances 
wouldibe worse than idle; and a rule which would permit such circuity 
and eicèUailocution is uupecessary, and would not be useful to either 
theipartieScir the court. îîow, this case must be distinguished frora the 
elasa pî'cafies where the ipjunction is.preliminary, and granted upon the 
bill, 'or fwherç there is only a partial hearing upon tbe naerits, or where 
th« repjjud, is incomplète,; PF; évidence, ijS.excluded whieh should bave 
been eônsiideredr We are ïipt called upon to décide as to the scope of 
the mandate! under such çircumstancesj but it is probable that no one 
would icontend that, as an invariable rule, it should go to a final dispo- 
ejtioûjoftbie'cause upon itsmerits. X)ea8 v. Z%ome, 3 Johns.543; Hun- 
iinptortsfij^coii, Id. 566. , : ,; 

I It iaquite probable, indeed quite clear,ithat a distinction would be 
madesbe^Ween icîjunctiong fçranted preliminarily as a matter of discré- 
tion, and a decree for an injunction granted upon the final détermina- 
tion qf njpaffticular right; and the gênerai rule that an appellate court 
jntetfeïeB ïeluctantly witbipjunctions granted in limine a& a matter of 
discrétion ;Sbould not, in our view, apply to an appeal under the statuts 
froBQ<anïinterlocutory deêree for a perpétuai injunction based upon a 
final' det»n»iûatioii of thei substantial property right in a patent cause. 
In the:CRa«r tmder considération, the hearing. in the circuit court upon 
the nderitïj, as to . the validity and the infringement of the patent, was 
full." and complète, and the gênerai property right was determined,so far 
as it coaid;;he done by thât court; and theiperpetual injunction, tbe or- 
der to àeoQUiit, and the appointmentof the spécial master were based 
upon such: determinationof the property right. The record before us is 
complètes lEverything is hère for our considération which was before 
the coTjrft below. We mustgo to the full merits, as shown by the rec- 
ord, in order to determiije whether the interlocutory decree fora perpét- 
uai injunction is foundeduin error, and, if we détermine the property 
right adversely to the coçlplftjnant, the injunction should be dissolved; 
and nosufficientreason hasibeen suggested why the accounting — to which 
the complainant is not entitled, and which would be an invasion of a 
right, andirtheiefore inéquitable and improper, under our view of the 
case— ;-shouId,;pjoceed. lo, 

It is not necessary for purposes of analogy to enlarge upon the well- 
understodd ttondamental tfuth expressed in the constitutions, statutes, 
and decisioûSiOf the varjous states, that the system pf common law 
and equity jurisprudeneg ,of England prevail in this country, so far as 
the sama «are not répugnant to our institutions, for the reason that rule 
90 of the ôut)reme court, (adopted by thi? court, rule 8,) regulating the 
practice of the courts of equity of the îinîted Statçs,; prpyides, in eâ"ect, 
that, in tbe abseûce of an express rule or décision, the practice shall be 
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regulated by the practice of the high court of chancery in England, so 
far as the same may be reasonably applied, not as positive rulesj but as 
furnishing just analogies. We do not refer to this as fumiBhing an ab* 
soluté rule for the détermination of rights, but as indicating a récogni- 
tion of the System of practice ordinarily controlling equity procédure in 
the fédéral courts. It may still further be observed that, as early as 
1818, thé suprême court in determining a question of procédure, in 
Bobinson v. CamphêUy 3 Wheat., said, (page 222:) 

"The court, therefore, think that, to efEectuate the purposes of the législa- 
ture, the remédies in the courts of the United States are to be, at common 
law or in eqûity, * * * aecordlng to the principlea of eommon law and 
equity as distinguished and deflned in that country from which we dérive our 
knowledge of those principles." 

And in 1851, in Pennsylvania v. Bridge Co., 13 How. 518, 563, it is 
said: 

"The riiles of the high court of chancery of England have been adoptéd by 
the courts of the United States. * * * The usages of thé high court of 
chancery in England, whenever the jurisdiction is exercised, govern the pror 
ceedings. This may be said to be the common law of chancery, and since the 
orgauization of the government it haa been observed." 

See, also, Rev. St. U. S. § 913; Vattier v. Hinde^ 7 Pet. 252, 274; 
Eein v. Heaih, 12 How. 168, 178. And to the same eiBect in the state 
courts. Newœrk & N. Y. R. Co. v. Mayor, etc., 23 N. J. Eq. 615, 617; 
State V. RoUins, 8 N. H. 550; Pierce v. State, 13 N. H. 536; Coniiectiml 
River Lumber Co.v. OkoU Falla Co., 65 N. H, 290, 21 Atl. Rep. 1090; 
Le Gxién v. Gouverneur, 1 Johns. Cas. 436, 508. 

In the case last referred to Chancellor Kent says, (page 508:) 

"Our System of jurisprudence Is borrowedfrom the English system, and in 
ail its gréât outlines, as welt as in its sabordinate parts, is liappily modôled 
after that admirable monument of the expérience and wiâdom of âges." ' 

See, also, "Note by the Court" in Thomson v. Wooder, 114 U. S. 112, 
6Sup. et. Rep. 788. 

Of cdurse, it is understood that this adoption is subject to the limita- 
tion that it must bé in fceeping with the principles of oùr iHstittitiôns, 
and subject to the acts of congress, limiting or enlarging the sataè, as, 
for instance, the old statute limiting the right of appeal, contrary ta the 
English System, to appeals from final decrees. But now that this lim- 
itation is removed, and the right of appeal from interlocutory injunction 
•orders and decrees bas been created by statute as in England, without 
any restriction as to the manner in which equity and justice shall be ad- 
minîstered thereurider, it only remains to inquire what the chancery 
practice of England bas been in this respect, and whether the same may 
reasonably be applied as consistent with our institutions, and as a mat- 
ter of convenience and safety in equity procédure in this jurisdiction. 

In England, any person aggrieved by a decree or order of the court 
of chancery is entitled as a matter of right to appeal to the bouse of 
lords, (2 Daniell, Ch. Pr., 4th Ed., 1471;) and, in practice, this right 
■extends to interlocutory decrees, (Id. 1492 j Fmgay v. Cojirad, 6 How. 
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201v 205^ àod later (:14 &r,l$;,Viçt,rç>îg8) §■ 10) tliis.wglxiîwftsr^xtentjed 
to:decisions,i décriées, and ord^râiOfi^beiOçturtof app^^ls. i^l^tir. Daoiell, 
speakingnof 43ifl ixigbt ûf rappeal rfçQna inteylocutory decrees, saj's, (page 
1492t,.Idj':>;;r'-i::- .,,,:..„,,!,,;, -.. ;:/,^■ -:,■: .■„ ';',;;, ;\.,,,. ' . 

"AppeaJgifromœourteof equity. hgripetiition diffeïfroin ftppeals by writ of 
errorfrom tihç;jv|(}g^»nt# «>f, the? cçufteçf law. which will only lie where the 
jud^()a,Q%tJi,9 4p^lfi ?i|ie rea^oQ foi- ijî^, distinction isi siated to be tbat courts 
of equity oftéh décide the meritsofttjçàéé in Intéirmédiate otdfers, and the 
periQittiiie of an appeal in the éàûj stà^x>f thé prôceedlhgs fïe4uently aavés 
thëë*lieï»èèoîfUi^tUeÉ?pro8ëoutingÊhe<8Uiti^V , , i , o 

\ ';ieflt;a!È90«!2 ^mW^yà:i.PV(jiàj^^:p.M] MmÈv. (^0, 2 Bligb, 

Indeed, it seems to hâve been the practice, ifrom an eariy period, in 
the^hçippoJ'itordSjto direct a fipal^disposiitionof causes before it with a 
full record, upon appeal from intêrlocutory orders and decroes based 
Hpçil^j;a,,}jf uriio^ ppon t}^9,?nerits bseJçîJVfj w|jenpyer it was,fQpnd that tjhere 
waftnQ^e^uiity in the wiJsilJaAnantls ca'us«; an4 theaction <^f the appellate 
ooxirt<iûithiB respect was îlot.iKjnfinecl tO! causes in which it concurred 
with tfc%Jdï6ncellor frdm vhoHn theapbeal was taken, but extended to 
instances where the âhâîiigSweré ré\^rsdd ûpon an exaniihation of the 
MCôrdi: ( îiBoMC&ier yt îTa^tor, 4 Broyons; I?arl. Cas. 7:08, (177$ ;) Govemors, 
^^rViêuiain 6 Brown, Pari. Ca8i,429,;076Oj) ÈUisv.Segrave,! Brown, 
Pari. Ca*. 33l;iWTi*"te y. lAghtburm, '4k Browp, Pari. Cas. 181; Scriibbiç- 

Aer, 4 Brotvn, Pari. Cas, 660. The , case of McChin y- ÔlFerraU, awpra, 
was beiore the house of lords in ;1840, and, although in that case the 
mattersiiiiyidlved were not finally. dispç(9sd of by decree,.the lord chan- 
cellor s(ta|^jth^. rule, 5vith the résidons jfo|r,it, (page 66,) saying: 

''iNowïimyîlords, the osual CQ«rBe,of:;proceeding in tïiis hpuse, in arran- 
ging tlie tninutfîs of itlie decree, bas beenito^d^lare the prio^iiples upon which 
the decrea isto be founded. * * * ïhat, however, has been found to 
lead, 8ometirti«è, tè répétition of appéMs. *' * * Where, thérefore, it is 
possible, I think it thore expédient, and more calculated to save expense to 
tfaepartiea.tbabthis house,! in niakiitgit^order, atiould frame the decree in 
Buph I» ;in^qnçi;,aB to preyent the necessity of any fnrther référence to the 
court below." 

jThis practice îs by no means rtew iû the equity jurisprudence of our 
own country. In a very early case in New York, involving interestsof 
gimtrnagminàef--~LeGumv.6ouvemewr,l Johns. Cas, 436, (18Q0,)-— 
and àt a periodtvhen Chaneellor È^ent was a member of the court pf 
errors, the question was under cpûsideration as to the measure of relief 
to be aHbrded upon an appeal from an intêrlocutory order directing the 
trial of an issue at law. The appellate court determined that the com- 
plainant had no equity, àndafteutouoh argument and full considération, 
which involvéd a review of the Eûgljsh cases and the practice of the 
house-iOf Itirds; proceeded i to fiàal judgment, and dismissed the bill. 
The question was one of new impression in the American courts, and 
three judges rendered opinions in thp cause; Kent, J,, in the course of 
a luminous opinion, (page 508,) saying: 
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-•^It là the settled rule of the house of lorda in England, npon appeals, al- 
woya to,give such a décrie as the court below piight to biiive given. This is 
the<gi:eat>.ai)d leading maxipa in tbeir syçt^m of appellate jurisprudence, and 
instances are, accordingly, very fn qiient, in wliich the lords, on appeals from 
interlijicutory ordera in cliancery, bave reversed the drder, and decided fully on 
tbe luerits." 

Againhesays, (page 608:") 

"ïheir power on appeals is exerclsfd with great latitude în dismlssing the 
bill, or lucidelihg the relief, or granting it condilionally, as may beat answer 
tbe ends of j usticu and the exigeuciea of tbe case. " 

Again, (page 509:) 

"Possessiiig the authority to décide flnally, I think We ought to exer- 
cise it in tiiis instance. * * * AH the proofs are before us. * * * 
The cause is as ripe liere as it wàs in the court beiow, for ulti mate décision; 
and, if we are persuaded in our ovrn minds tbat the facts before us can never 
support the allégations of fraud, we ought to say so, and put an end tu the 
contention." 

And m the same Une and to the same efîect Raocliff, J., says, (page 
499:) 

"I hâve also no doubt that this court may proceed further, if it appear that 
tbe merits are fully in its possession, and détermine flnally between tbe parties. 
Tbat such is the power. and frequently the practice, of tbe bouse uf lurds in 
England, is évident from tbe cases which hâve been cited. * * * Oa 
similar appeals, tbey aiiirni, reveise, or alter the order for an issue, and snme- 
times pruceed to distuiss tbe bill, or otherwise decree on the merits. The 
power of this court is the same, in tbis respect. 1 can see nothing in our 
constitution or laws to restrain it. * * * In this case, Ihe proiriety of 
making a Hnal decree arises out of the appeal itself, which brings before us 
the wbule merits of the cause." 

Again, (p»ge 500:) 

"The power appears to me essential to a court of appeal in the laat resort, 
and I bave no duubt that it is vested bere." 

The authority last referred to is of nnusual value, both by reason of 
its involving the first American discussion of the question, and from the 
great learning of the court renderingthe opinion, and this, together with 
the fact that a fuU report of the case (Johns. Cas. 1800) is not easily ac- , 
cessible, would seem to justify the somewhat extensive quotations. Five 
years later the same court, through Spencer, J. , in JSmsA v. Lwingston, 2 
Gaines, Cas. 66, in making a final décision of the cause, said, (page 85:) 

"There remains only one point to be considered; that is, whether the court 
will tinally décide the cause. In the case of Gouverneur <& Kemble v. LeQuen, 
tbis court, on an appeal from tbe order of tbe chaiicellor, directing an issue, 
flnally decided the cause, and directed the compLiinants' bill to be dismissed. 
Itdid so on précédents from the proceedings of the huuse of lorda in England, 
on appeals from chancery, and because the wbole merits of the case were be- 
fore the court. When it is considered that there can be no further proofs in 
the cause, that the wbole merits bave been discussed and reviewed, that it 
will save litlgation and expense, I am myself cuntented to be bound by the 
précèdent whicb bas been mude. " See, also, Beebe t. Bank, 1 Johns. 529. 
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- -Iff 3,822 the doc'tririe of Lé Quen v. (routiêTOéur waS refeïred to with ap- 
pài*étlt!ap^roval in JMé-v. Eoosevé^,%M'hm. Ch. 255, 267, and, so far 
as knO'WTï^ thé prâctice Oistained in New York until the adoption of the 
Codej aç4 the fâct tli^t ,à diffèretit practice has prévailed since the 
abridgmeh't bf fhe riglitof 'appeal, as said in Newàrh <Sc JN^. Y. R. Co. v. 
Mayor, etc., 23 N. J. Eq. 619, is aside from the purpose. In Terhune 
V. CoUm, 12 N. J. Eq. 312, although the précise qttestion vinder considér- 
ation waà not invblved; Ei.meb,:J., (page 318,) speaks of an interlocu- 
tory ordèr '\^liich invijlved the merits of the case; and in 1872 the pré- 
cise questions which we are noW considering came béfore the New Jersey 
court of. errors and appeals in the case of Newark & N, Y. R. Co. v. 

The Né^/.j^rgey statut^ 'proyided thïit "ail personç figgrieved by any 
order or decjfeç fif the coiwt of chancery paay appeal from the same or 
any part tbereof;?' «nd tàe case last referred to involved both the, right 
of appeal fi<»taj au interlocutery order, and the power of the court to con- 
clude the cause upon its merits. Thèse questions received careful con-' 
s.i<lerfitipfl;jb^yrth^-chirf,jiîstice,,who. anc^unced the opinion of the court, 
not bnïy sustaining the rigïit of appeal, but, after reviewing the EngUsh 
andNey ,y<^fkjC^,ses,^sa,id,,(page 52J.0 "In yiew of thèse authoritiçs, I 
can ep,terjfiaiia-,!^o ii'ncert'aln ppinioïj:yvitn regard tp.tlie powèr of this court 
to deal withiOB prpsen]t..(3afie;On its inerits." A,gain: "It seems to me 
that this court shouldipass.tipQn the question as to the equity of the 

billj''^étC; .-•■'*| ■ •■■- ^ '• •'■î'';i ■;■•- ' ■ •■'" " 

Undbr the' atittofiti^s, and thé éçftiity practice to which we hâve referred , 
and ïipop 'jpi^'ftiiiplë, it seètys to ns ôleaif thàt, whilé tbe.dppellate court 
is-not b(ju^4 ,% 8P infle^ble rule SQ to dq, it may in its, discrétion, aiid 
should, wHen equity sô requiresVmake full direction as to the manner 
in which the cause shall be disposed of below. No spécial or peculiar 
conditions hâve been suggested as existing in this base, as a reasbh Wby 
tbé'Watellilfe-iBôéia 'Éfof'Bé'as bft)àdl% the décrée in the circuit covltt; 
but, on the contrary, as it seems 'tÔ'n&î'thère toè strong équitable^ rèà- 
sons :wj)yr s^ a.çeowntiipfg4n <% patent ça^e, . which is in cident to and based 
^ppn,ftîÇi|4i;^g-rand a depre§ which upon the record appears to the ap- 
pejlate iGftU.rt;to:be e^^ronpous. sbould.not proceedj ,and it is our conclu- 
sionj as, tbe: fnll record ia before us, upqn appea.1 from an injunctjon 
granted: by; an, interlpcutorydecree, after a full hiearing, and a finding 
which und^rtakesto.finaliy dispose of the property right involved, that 
we should jdireçt.^ final diappsition of the cause in accordance with the 
yiew wl|içl}, we .hoU upofl the substantial merits. It therefore follows 
that thie ^dings bf the circuit court arei reversed, the decree for an in- 
junction and for an accounting is vacated,and it is ordered that a man- 
date issue àceordingly, and with fuïther direction that the bill be dis- 
missed.' ■'■ ■•■■'■■ 



NATIONAL FOUNDBY à PIPE W0BK8 ». OCQNTO WATEB CO. 29 



National Foundry & Pipe Works, Limited, v. Oconto Wateb Co. 

et al. 

(Circuit Court, E. D. Wisoonsln. Ootober 10, 1892.) 

t MUNUMiPAÏ, COBPOBATIONS— CONTBACTS— FkANCHISBS. 

The (Charter of the oity of Ocontp conferred the powers belonging to municipal 
corpdrations at oommon law, and contained the "gênerai welf are" clause usual in 
City dhertera, (Laws Wis. 1882, c. 56.) The gênerai law conf erring on cities the po wer 
to legislate upon the construction and opération of waterworks had not been adopted 
by thé 'clty, 80 as to dérive any powers theref rom. Held-, that the city had no power 
toxîOnifera franchise for owning and operating waterworks, and for otherthings 
collatéral thereto. 
2. CoEPOHATioNS— Bonds— Validity—When "Issbed." 

A' water Company put forth bonds of the par value of $125,000, depositing $35,000 
of them with a trust company under a deed of trust, and the other $100,000 in trust 
as coliàteràl for an advance of $40,000. Thereafter advances of $27,000 were con- 
tràctied'for, and in part made. Held, that the bonds, although pledged and not 
sold,. Wfere, "issued, " within the meaning of Rev. 8t. Wis. § 1753, which déclares 
voidahy bonds issued by a corporation, except for money actually reoelved, equàl 
to 75 pei* cent, of tbeir par value ; and the same were not enf orceable in the hands 
pf tlie pledgee. 

In Eçiuity. Bijl by tîie National Foundry & Pipe Works, Limited, 
againsi ïhe pconto Water Company, S. D. Andrews, W. H. Wiiitcomb, 
and ot^érs. On motion for recei ver and injuncti on. Grantéd. 

W, p. Van Dyke and Oeo. H. Noyés, for complainant. 

W. ^.'^^ébster, for défendants. 

Jenkin?, District Judge. The conceded facts upon which the présent 
a;ppl,i,çatipn' for a receiver and for an injunction are based, so far as nôw 
.nècèssi|.ry ,tp state them,, are tbese: The complainant on the 2d day of 
J.»ni]lj^rj,'l$92, recoveredjudgment in this court in an action at law 
àgaînstthe Oconto Water Company for $24,250.04 damages and costs, 
ajod,, vpon.return of exécution nuUa bona, filed this bill against the judg- 
mçiit âëbjtpr, and others to sûbjëct its property to thç payraent of the 
judgn^çj^t^,' The Ocontp Water Company was incôrporated urideir the 
Ëeviseî^' .Statutes of Wisçpnsin, on the 8th day of July, 1890, for the 
purppsé pf constructing and'operating a System of waterworks within the 
city pf 'Oçonto, and of supplying the city and its inhabitants watei* for 
protecfipn against tires, and for domestic, nianufacturing, and other pur- 
poses.. On the 9th day of July, 1890, the city of Oconto adopted an 
ordinappe whereby it was ordained "that the Oconto Water Company, 
its successoj's and assigns, be and are hereby authorized, subject to the 
limitations herein or by lawprovided, to construct, own, maintain, and 
operate waterworks in the city of Oconto; to lay pipes for the carrying 
ariâ distributing of water in any of the streets, avenues, alleys, lanes, 
bridges, or public grounds of the city, as now or may hereafter be laid 
out; toacquire and hold, as by law authorized, any and ail real estate, 
iPasement, and water rights necessàry to that end and purpose, with ail 
necessary and proper buildings, wells, conduits, or other means of ob- 
tapin^ wfttçr supply, with ail necessàry machjnêry and attachments 
toereto,. tb (Sùpply the city and the inhabitants thereof with good and 



wl^olesomç, water, suitable for fiye and dpmestîc purposes; and for thia 
pttrpbôfe''iia/'èhtér tpôn ahy Wréetj avenue^ alley, lànë;8tream, bridgé, 
or public ground under control • of ' the city, to take up any pavement 
or sidewalk tlierepn, and .pake such. excavations as m^ be necessary 
for the laying bf such pipe and aîttacbments." The drciinance further 
purports to grant continuance of therightsand privilège» fOra period of 
30 years, ail(i!q^tW<i^tià for tHe USp of bydrants àiida W'p'ply of water Jbr 
a like perjod -^t « specified annual rènt^. The city further undertakes, 
upon reqiiéiÉilûf thé water Company, tdédopt and maintajjï an ordinance 
protecting tbé <x>mpany "in the safe and unmolested enjoyment of the 
franchise hereby granted, from waste of wsiter by çonsumérs," and "to 
carry into effectthe provisions of liiis ordinance, i and the contractthere- 
under ent^t^' into," and g;rant^ to tbë water company, "its successors 
and assigna, ''-T^oruns the ordinance, — ^"the power to make, adopt, and 
enfprce regqlations not incpnsis|èiit t(rith the law,forthe iConvénience and 
security of said grantee, îts sueoesaors or assigns, as well as that of the 
public, in the opération of said mains, and may enforce such régulations 
by cutting pff the supply of water, or otherwise, and shfll hâve the right 
at ail seaspnftbtè hoùrs of the (dàyto haVe access tb the water pipes and 
meters of any water takers, td prbteèt themselves against abusé or fraud, 
and repair, observe, or rerabve the same, and may require ail water 
takers to sign a cbntract to ohsërVe ail tèasonable régulations, as a con- 
sidération for furnishing water." The ordinance undertakes also to regu- 
Jate the n^a^ium charges to consumera, "collectibiequarterly in advance, 
'except spfihklinç rates, which shàll be paid in acl^ance for the season," 
and provides that the company sball bave the right, at will, to supply 
bonsumérs àt the meter raté instéad of at the schedulô ratés, aud that 
connections betwéen the ma4ns and the consumer shall bé made at the 
expense of thé consumer. 

The deht of the complainànt, fbj: #hich it recovered its judgment, was 
for iron pipes fumishèd, to bé usëd, and which wéré us^, in the con- 
struction of thé' waterworlks pl^tii, ù'nçlér a conti^act thèrefor dated Au- 
gustes, 1890. The pipe waa délivèrédduring the months of Septem- 
ber, October, and November of.thàt year, and laid in the streets of the 
city. On the l3th day of Septémbér the défendants Andrews & Whit- 
çbmb entered into au agreemeut with the water conipaWy, by which An- 
drews & Whitcohib agreéd to lOan to the company a sum nbt exceeding 
$40,000, upb'n intérest, to be fnrnished betvveen that date and January 
1, 1891. The pconto Water Çbm pany, in considération of the prem- 
îëes, agreed to ihake immédiate trahsfer in trust to Andrews & Whit- 
cpmb "of the Obontp vï^aterWorks franchise as issuéd to said Oconto 
Water Company," togethêr with the entîre issue bf stock of the company, 
attiounting to $100,000, and furt|heragreed to issue immediately $100,000 
in the first mottigàge bonds of thé'bbmpany, to be seëtited on the entire 
Oconto waterwbrks franchise, and ail the righta and j()rîvileges of said 
company; thé deed"of trust to bè made to some trust compàhy thereaftér 
io be agreed upon by thé'pàrties. 'The stock and bonds wefe to be dô- 
livérèd to Andrews & Whitcbmb as cpllateral security for thé monéy to 
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beadvanced, and upon paymeot of the loau, with 7 per cent, interest, 
and the further sum of $5,000, wereto l?e returned to the company. 
After^yards, and about October 1, 1890, jn fulfiUment of tjiat agreement, 
an assigpment of.vhaJt iSidenominaled in the answer "the rights and 
franehiees! acquired by çaid çonapany under and in virtue of eaid cjty 
ordinanoe: Np. 153 of said city of Oeonto" waa execpted by the watçr 
Company, and delivered to Andrews & Whitcomb- This document waa 
antedated; to Septemher 13, 1890, and by ils terms sellg, assigna, trans- 
fers, and pets overto Andrews & Whitcomb "ail the rights, privilèges, im- 
mnriitiçsi franchises, and powers, of whatsoever natne and nature, which 
were granted unto the said Ooontq Water Company in and by that cer- 
tain ordiijaftce passed by the common oouncil of said city of Oeonto, 
and approyod by the maypr of said city on the 9th day of July, 1890, 
said ordinance being entitled 'An ordinance providing for a supply of 
water tp ibepity ofOcontQ, Wis.,and its inhabitaots, and authorizing 
the Oeonto Water Company, its successors and assigns, to construçt, 
operate, and maintain wateyworks therein.'" This .contract was as se- 
curity for the repayment of the loan contemplated by the agreement of 
SeptembeJ^ J 3, 1890. Certificates for the entire issue of the stock of the 
company were delivered vto Andrews & Whitcomb, except as to three 
shares madeout by theif direction in the names of others. The entire 
issue of Btpck was held by them as collatend security,as provided in the 
agreementpf September 13, 1890. 

At a meeting of the directors held October 29, 1890, action was had, 
authorizing the issue of first niortgage gold bonds of the company, tothe 
amount of $125,000, in sums of $1,000 each, numbered consecutively 
from 1 to 125, both inclusive, payable in 25 years, with interest cou- 
pons attached; 100 of such bonds to be negotiated and sold, to provide 
funds forthe completion of the System; the remaining bonds to be ne- 
gotiated and sold, to provide funds for the extension of the system as 
may thereafter be deemed advisable; such bonds to be secured by trust 
deed to theMinneapolis Trust Company upon the franchises and rights 
of the company. The action of this meeting of the board of directors 
was confirmed at a meeting of the stockholders held subsequently on the 
same day, .The bonds and the trust deed were prepared and executed, 
and bore date November 1, 1890. The trust deed was recorded in 
Oeonto county,; November 13, 1890, in volume 62 of Deeds, p. 894. 
On the ISth day of November, 1890, the officers of the company deliv- 
ered to Andrews & Whitcomb 100 of suçh bonds as security, in accord- 
ance with the agreement of September 13, 1890; the other 25 bonds be- 
ing lodged with the trust company. The sum of $40,000 mentioned 
in the agreement of September 13, 1890, was actually loaned to the 
company by Andrews & Whitcomb on or prior to December 23, 1890, 
the last sum of $6,000 bejng advanced on that day, and they received 
the notes of the company for the total loan pursuant to the terms of the 
agreement. On March 13, 1891, the company contracted with Andrews 
& Whitcomb for a further loan of an amount not to exceed $12,000, to 
complète the work; they to hold the security then held by them as col- 
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kt«i^'tb'the loan lindêl the agreemeiit 'ôf September 13, l^W, éd fur- 
tHéi? stôéWfity for ail additiônal loans tberetôfbre made by thein, amoùnt- 
iiig td'$4^439.79, and fôi^ the loan of $1^,000 so contracted to be made. 
This làltër sam was advanced to the cOmpa'ny on the 13th dày of March, 
àiid was used in the purchase of material for the plant iand for carrying 
on the'^rk of côiistructiôn. It was théreafter ascertained that furthei* 
funds \Vete essential, a'ûd on the 16th day of May, 189iv the parties 
conltàcted for anothèr loan by Andfews & Whitcomb, not to exceed 
$15,000, upônlike ternis to those of the contract of March 18, 1891; 
undéf which agreement Andrews & Whitcomb advancediJ8,763.33, 
which-'VFaa.tised in conlpletion of the plant. 

Oh the 17th day ofJiane, 1891, the loanB remaining tin paid; Andrews 
& Whitcoiiib institutéd suit against the Oconto Water Company in the 
circtiit rCoutt of Oconto county, and oti the 18th day of August, 1891, 
tipon d'efatilt of appearance to the siïit, a decree was rendered that they 
rèéovër Of the Oconto Water Company the sum of $63,887.23, the 
a:motiht' of thé loans, with interest, and the costs of the action, which 
amoùnt was declared to be à lien upon "ail the rigbtsj privilèges, im- 
hiunities, franchises, and poWersi of whatsoever namè ôr nature, which 
wérè' grânted the said défendant in and by a certain ôrdinancô passed by 
thel éônitoon council of the city of Oconto, Wis. , and approved by the 
mayôr of said city, July 9, 1890, sâid ordinance being ofdinance No. 
163 of said city, and being entitled 'An ordinance providing for a sup- 
ply bf 'Wàtèr to the city of Oconto and its inhabitants, and authorizing 
the Oconto Water Company, its successors and assigns, to construct, oper- 
ate, and maintain watérworkè therein,' arid upon $100^000 in the capi- 
tal stock bf the défendant, riow held in pledge by the plaintiffs, ahd upon 
$100,000 in the first nûôSTlgâge bonds of the said défendant, hôwalso 
héld in pledge by the plaiutiffs." The decree provided for a sale of the 
property.,lipon which a lien was declared, which wàs had, Andrews & 
Whitcomb becoming thè purchasers. The sale was confirmed by thé 
court on thê29th Séptethber, 1891, ahd an instrument was exécated by 
the référée, conveying toArldrèws & Whitcomb thé jiroperty mentioiieâ, 
and iri the lahguage of the decree, under which they took actual possession 
of the watet*ork8 System, and hâve since retained possession, daiming 
to own the sàhie, upon thé ground thatby the salé they acquired title 
to the franchises of thé Oconto Water Cônipany, and that the title to 
àll tangible property èésential to the use and enjoymént of the fran- 
chisé pa'ssedto them thètéM th. . ' 

At the threshbld of the inquiry , the court is confronted with the ques- 
tion as to what rights Aûdrews & Whitcomb acquired under the agree- 
ment of September 13, 1890, the instruments executed pursuant thereto, 
and the foirecliûsure of the rights théreby acquired. The grant to them 
was of "ail the rights, Jirivileges, immunities, and powers, of whatever 
name or natuté, which were grànted unto the said Oconto Water Corn* 
pany" by thë brdinance of the city of. Oconto. What rights could the 
city lawfùUy'igrânt, and what were granted? The solution of the ques- 
tions dépends, upon the powers conferredûpon that municipality. The 
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city by ita charter is vested "with thô gênerai powers possessed by 
municipal corporations at common law," and with certain governmen- 
tal powers specifically defined in its charter, and with authority to eu- 
act and enforce ordinances under the "gênerai welfare" clause usual io 
charters of municipal corporations, and spécifie power is vested touch- 
ing various matters of municipal concern. Laws Wis. 1882, c. 56. 
The gênerai power is conferred upon cities to borrow monéy, and to 
issue negotiable bonds for the purchase or érection of waterworks. Rev, 
St. § 942. By chapter 125, Laws 1879, (Sanb. & B. St. § 930a,) the 
commun council of every city is authorized to permit, subject to such 
rules and régulations as may be imposed, the laying of pipes in the 
streets of the city, and their maintenance and use for the purpose of 
conveying water or steam under the surface of the streets. By the gên- 
erai statute entitled "Of Cities,"— Laws 1889, c. 326, (Sanb. & B. St. 
c. 40a,)— cities are authorized to own and operate waterworks, and to 
legislate on ail matters with référence to their construction, opération, 
management, and protection, — section 925n. In the chapter entitled 
"Organization of Corporations," (Rev. St. Wis. c. 86,) under which the 
Oconto Water Company confessedly had being, it is enacted that *'any 
corporation formed for the purpose of constructing and operating water- 
works in any city or village of this state may make and enter into any 
contract with such city or village to supply such city or village with 
water for ûtQ and other purposes upon such terms and conditions as 
may be agreed upon, and may, by the consent of, and in the manner 
agreed upon with, the proper authorities of such city or village, use 
any street, alley, lane, park, or public grounds for laj'ing water pipes 
therein; * * * and any such city or village may, by contract duly 
executed by the proper authorities, acquire the right to use the water 
stipplied by such corporation, or such portion thereof as it may désire, 
upon such terms and conditions as mây be agreed upon by such cor- 
poration and the authorities of such city or village." Section 1780, as 
amended. Thèse are ail the statutory provisions which I hâve been able 
to find, touching the question of municipal authority and corporate fran- 
chise hère presented. 

It may be difficalt to enumerate the cpmmon-law powers of a munic- 
ipal corporation. It is certain, however, that the conferring of fran- 
chises upon other corporations is not one of them. Under its charter, 
by a well-known principle of law, it can exercise no power not expressly 
granted, or fairly to be implied. It may be that, by virtue of its duty 
to care for the public health and safety, a city has the power to contract 
for a supply of water; but it cannot, without express législative author- 
ity, construct.maàntain, or operate waterworks. Dill. Mun, Corp. (4th 
Ed.) § 27. Without like authority it cannot grant exclusive right to 
use the streets, and a distributing plant located in the streets is essen- 
tially a monopoly. The right to use the public highways for gas pipes 
or water mains resta in législative authority directly granted or delegated 
to municipaJities. So, likewise, the right to operate waterworks is of 
législative origin, and can only be conferred by a municipal corporation 
v.52F.no.l — 3 
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-wbeQ' expressly authoipizëâ by^he sufjrèine législative powerof the state. 
It canâot be dotibted fhat the' coraraon council of the city of Oconto, 
in the éîlaGtmeiat of the orcJiTiande in iqiiiestion, éntertained a broadand 
generou» wewofita own p^oweniv It wm pteased to confer. or attenipt to 
cohfer, upoft'tbis water cbmp^ny,ithe power to ''construct, own, main- 
tain, and bpèratewaterworks in the éity of Oeonto, * * * to ac- 
quire and hold^ as by law authoria^, ail real estate, easements, and 
watèr rights oeciessary to that endand pnrpose, with ail necessary and 
proper bttildinj^, T?ith condxiita'di' btber means of obtaining water sup- 
ply, withalïmachinery and àttachmeiits theretov" in addition to the. 
light to QSq the streéts wid pul^ic^grounds of the city for its water 
mains'fndi pi^es, and "ubdertook to regulate dontiracts and dealings be- 
tween ithô' ^ater company and; the inhabitants of the city, using water, 
and to bestbw \ipon the <itimpany the right of access to the homes of 
confeam©r8"of water, and to regulate its exercise; If the right to con- 
fer thèses «gceat^rivilegea ànd franchises, and to -exercise inquisitorial 
powers, caùrbé pointed outi thfe ordinance is effective to the end. de- 
ai^iied. No' oïdinàncei hb^eveï, cah ènlargfe, vary, or diminish the 
pôwers of a municipality. ' ; 

Whenoe canje that powerî i Ifind no législative warrant for it*: The 
charter of the city does not confer it. ■ No gênerai law applicable to 
tbe city bf Oeontô grants it. l'iThe chapter entitléd "Of Cities" (Sanb. 
& B. St* c. 40a)'wa8 enacted in 1889, (Laws 1889, c. 326.) It pro- 
vides that ao city: then iocorporated shall be affected by the provisions 
of the act, tinless it shall adopt the same for its government in the man- 
iBer provided. :(Sanb. & B. Stt'§ 925d.) Tbe présent charter of the city 
of Oconto was enacted in,1882. ;o(Ijaw8 1882, c. 56.) There is no sug- 
gestion in the record that J thé îcity of Oconto haa ever adopted the pro- 
psiona of the gênerai law,< and we are not at liberty to assume that it 
;has. Failing such adoption^ the city is not affœted by, and dérives 
nopowérs from, that général* law,) assuming that the chapter bas rela' 
jtion to waterwôrks owned ànd operated by a corporation other than the 
manioîpalityf which may bedoiibtful. The dty is therefore only au- 
j thorized to permit the laying of pipes in the streets, and their main- 
j tenance and U8tt( (Section 980a.) That is not at grant of power tb be- 
stow a franchise, but liermission-to suffer an easement. The law of its 
incbrporatiott «ohfers upon the Oconto Water Company its franchise (1) 
to own and operate the waterworks; Mid (2) to Use the streets of the city. 
SSftûb. & B. St.'§ 1780. T The former power is without condition; the 
latter ia eobject to the aissebt of thô municipaiity. The practical effi- 
caey of the ftanchisemay dépend upon the disoretionary act of the city. 
The franchiaerii hbt,however, derived from that discrétion, but from 
the will of thé iegiglaturôj Theilaw authorizes the city to assentto the 
exercise of ai power granted iby'ithbstatute. The grant of power to the 
water company^-^s to the nçe 6f the streets — bëcomes operative only 
hpon the happening of that cbntingenoy of municipal assent. That is 
not a grant of power to a city to confer a franchise. Sims v. Railway 
Co.i 37 Ghio St. 556. The matter is somewhat: ànalogous to the case 
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of an act 6î the législature taking eflfect ohly upon the iassent of the 
people expressed at the poils, which isnow generally held to be validy 
upon the ground that the'law dérives its potency from législative will, 
and not from the assentcif the poil. S6, hère, theright to use the streets 
was «onferred upon the Oconto Water Company by thé law of its incor- 
poration, subject to the eoûtingency of the assent of the oity. The fran- 
chise émanâtes from the législature, not from the municipality. The 
ordinance is not an exercise of législative power, but of the right to con- 
tract. Indianapolis v. Gadight Oo., 6& Iild. 396. 

The case oî State v. Madison St. Ry. Oo., 72 Wis. 612, 40 N. W. Rep: 
487, is not in conflict. The ruling thëre was tothe effect only that, con- 
sidering the terms of Rev. St. Wis. § 1862, the provisions of the ordi- 
nance there under review, by force of the statute, became part of the law 
of the incorporation of the railway eompany, and for violation of such 
provision an action Could be maintained by the attorney gênerai to vacate 
the charter or annul the existence of thé railway eompany, under the pro- 
visions of Rev. St. Wis. § 3241. Applying the doctrine of that case to the 
one in hand, the most that can be said is that the conditions of the assent 
of the city to the use of its streets inhere in and are part of the law of in- 
corporation of the défendant water eompany. None the less, however, 
are its franchises derived from the législature, and not from the munici- 
pality. It is also to be noticed that thère is a marked difl'erence in the 
statute under considération in that caseand those in question hère. Sec- 
tion 1862, there considered, provides that "any municipal corporation 
* * * may grant to any such corporation " — a street railway corpo- 
tion — " such use, and upon such terms as the proper authorities shall 
détermine, of any streets or bridges. * * * Every such road shall 
be subject to such reasonable rules and régulations * * * as the 
proper municipal authorities may by ordinance from time to time dé- 
termine." There the législation does not directly grant to the railway 
corporation any power to use the streets, but delegates to the municipal- 
ity the right to grant the power. Hère the power is in terms conferred 
by the législature upon the water eompany, subject to the assent of the 
municipality. There the street railway is subject to constant municipal 
control. Hère the water eompany is independent of municipal direction 
except in the use of its streets. It is, I think, clear that the power pos- 
sessed by the city of Oconto was only to yield its assent to a législative 
grant of the use of its streets, and to con tract for a supply of water. The 
franchises of the water eompany were conferred by the législature of the 
State, and not by the ordinance of the city. 

The question then recurs, what rights passed to Andrews & Whitcomb 
under the instruments of transfer and their foreclosure ? By their terms 
they convey or assign only such rights and privilèges as were granted to 
the water eompany by the ordinance of the city. No other franchise or 
rights are attempted to be conveyed. If the right to the use of the streets 
may be said to hâve proceeded from the municipality, it was, standing 
alone, a mère easement. The transfer of such naked right could not 
carry wilh it the owuership of the mains, nor the title to the plant as an 
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eui^rety^ nor the franchise to operate Ihe plant, nor to the land, upon 
whicb tbe plant was situated. So that if it be true, as is hère clainied, 
tàat a naked franchise is transmissible; that the franchise is the main 
and the plant the incident; a,nd that a transfer of the former carries 
wjth it the title to the tangible property essential to its use and béné- 
ficiai eqjoynaent, — it stiU remains that hère there was no transfer of the 
franchise to operate the ,plant, and consequently no transfer of tangible 
property éi It therefore résulta that the claim of Andrews & Whitcomb 
to the plant is unfbunded inlaw, and its possession by them wrongful as 
against thç complainant. 

2. The water Company, in fulfillment of its agreement, issued to An- 
drews <&, Whitcomb $100,000 of its bonds as collatéral to loans made 
and to be made, to the amount of $40,000. Thèse bonds had not pre- 
viously been issued. The law of Wisconsin provides (Rev. St. Wis. § 
1753) that "no corporation shall issue * * * any bonds * * * 
exceptfor money * * ^ actually received by it, equal to seventy- 
five per cent, of the par value thereof, and ail * * * bonds issued 
contrary to.the provisions of this section * * * ghaU be void." 
Thèse .h$?nc|ei were issued in défiance of the statute. That they were 
pledged, not sold, cannpt ayail to give them validity inthe hands of the 
pledgee. The terpa "issue" is hère used in the sensé of"deliver" or 
"put fbrth'" They were delivered and put forth, by the act of pledg- 
ing,- a^ bijuding obligations jçf the company. If the pledge were valid, 
—if bonds- nçit issued may be usf d as collatéral fora debt less than 75 
per cent.! ■Qftheir par value,— T+thç plpdgee eould, upon default of the Com- 
pany in ©aymept of the loan, lawfully dispose of them for any price ol> 
tainable, ^nd .they wpuld become, in ;the hands of a 6ona jîdeholder 
for values lawful obligaitipns, oif the company for the full amount ex- 
pressed» thns defeating the statute, whioh. forbids their issue at less than 
75 per cent, of their parj value.; The statute is its own interpréter. Thèse 
bonds are Toid» î They are .ofi no binding force for any purpose in the 
hauda^of Andrews & Whitcomb. Whether a bona fide purcbaser for 
value from AndTews & Whitcomb could assert the bonds against the 
Company. pfiÇilJiiôt be çonsidered. It is the province of a court of equity 
tp grèvent ;9|tiçh,ft contingenoy. 

, The «lotipij for a reoeiver and injunetion isallowed; the injunction to 
provide fprib^ deposit of jthe bonds with the clerk of this court for safe 
keeping pending this suit, or until further order of the court. 
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Betjsh Swan Electric Light Co. of New England v. Brush Elec- 

TEIC Co. 

(CtrcuW Court of Appeals, Second Circuit, Oot. 4, 1893.) 

1. C0NTBA.OT — Modification — Evidence. 

I>efendant corporation, engagea in manufaoturing certain patentée! machines, 
constituted plaintifE corporation its exclusive "agent" for a certain territory, the 
latter to reoeive a specified commission, and to pay for each machine ordered by it 
In 76 days. Thereal'ter plainlift became insolvent, and, being in default for pay- 
ments, an interview was had between the présidents of the two companies, which 
resulted, as claimed by plaintift, in an oral agreement that it shonld not be reqnired 
to pay until it had received payment f rom its customers. Plaintifl's bookkeeper 
testifled that this viras the agreement as reported to him by the two présidents at 
the time. Défendant claimed that the agreement was only for a modification of the 
regular terms in spécial cases, each to be determined as it arose; and it appeared 
that défendant continued, by letter, to urge payment according to the original cou- 
tract. Afterwards another meeting was had between the présidents, and in a let- 
ter from défendant to plaintiff the resuit was stated in substance to be that when 
any variation from the old contract was necessary in order to make a sale the 
terms thereof should be reported to défendant with the order, and défendant would 
theu promptly détermine whether it would accept the same. The letter also urged 
payment of existing debts. To this plaintiff replied that the matter as thus ex- 
pressed was "quite satisfactory. " Held, that there was never any modification of 
the contract, except as last stated. 

2. Bame— -SpEciric Pekeoemance. 

The original contract provided that If at any time plainttff's pecuniary responsi- 
bllity became impaired so as to render it unsafe for défendant to transact its busi- 
ness through plaintiff, défendant might abrogate the contract, the question of fl- 
naneîal responsibility being flrst determined by arbitration. Afterwards plaintiff 
became insolvent, and, being largely in arrears to défendant, the latter refusèd'to 
fin further orders unless security was given in each case. The demand for secu- 
rity not being complied with, défendant requested an arbitration, but no answer 
was made thereto, and latèr it declared the contract abrogated, and ref used tô fill 
further orders. Held, that as plaintiff had itself violated the modifled contract in 
the matter of payments, and was apparently unable to comply therewith in the 
future, it was not entitled to spécifie performance of defendant's agreement to fur- 
nish machines. 

3. Same— Arbitration. 

Plaintiff not being in a position to demand spécifie performance, it was iminate- 
rial, in à suit therefor, that défendant had based its request for an arbitration on 
the gfound that plaintiff had refused to furnish security, whereas the contract did 
not require any security, 

In Equity. Bill by the Brush Swan Electric Light Company of New 
England agàinst the Brush Electric Company for spécifie performance of 
a contract. This relief was denied by the circuit court on the ground 
that the contracts were of such a nature as to render spécifie performance 
impracticable, but the bill was retained for the purposes of injunctiôii 
and an accounting, which were accordingly decreed. 41 Fed. Rep. 163. 
A rehearing was subsequently denied. 43 Fed. Rep. 225. Afterwards 
leave was given to file a cross bill, (Id. 701,) and, a hearing having 
been hàd thereon, it was held that the same could not be maintained, 
and that the original decree should not be disturbed. 49 Fed. Rep. 8. 
Défendant appealed. Reversed. 

Albert Stickney and Gilbert H. Orawford, for appellant. 

James G. Carter and Wm. G. WUmi, for appellee. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

Shipman, Circuit Judge. This is an appeal from a final decree ren- 
dered by the circuit court for the southern district of New York, which 
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was in gênerai accordance with some of the prayers of the complainant's 
.bill for thejfpepiflc performanjee-qf a,contract. On ¥9,7 21, 1878, tlve 
Telegraph Supply Company, nov^, knqvyn by the name of the Brush Elec- 
tric Company, and hereinafter called the Cleveland Company, the de- 
fendant in thiscase, entered into aiJontract with Rowley & Montgomery, 
to whose rights the complainant, the Brush Swan Electric Light Com- 
pany of New.Eflgland, hereafterçaljed the Brush Swan Company, suc- 
ceeded. It *as accepted as a Contràcting party in the place of its pred- 
ecessor ;î)iy:ïbe dlevelaud Cotnpany on Jùly 12, 1882. The Cleveland 
Company wa^ the manufacturer Qf^ynâtooelectric machines and appa- 
ratus, whicn wére made undefsuhdry patents which it also owned. By 
virtue of t^e Contract of May 23, 1878, and its amendmehts of June 21, 
1880, and 'ffébruary 23, 1882, the Brush Swan Compiany became the 
exclusive lieénsee to sell thèse machines and apparatus within a specified 
territory. Its business was to furnish local electric companies or manu- 
facturera or individuals, who required an ex tensive plant for electric 
lighling, iwith the electriçal machinery, apparatus, eugines, wire, and 
eqiiipment Which they respectively needed, and with the labor neces- 
sary to put the sàme in position, and, as a rule, under a single contract 
for an entire plant. It bought from the Cleveland Company its ma- 
chines, et à, discount from the price which was fixed by said manufac- 
turer of at least 20 per cent., aûd was to accept drafts therefor payable 
in 75 days from delivery of the machinery at Cleveland, and to pay the 
drafts at matùrity. The agreement waa to continue for 17 years from 
April 24, 1877, unless sooner abrogated by mutual agreement or by the 
décision of arbitrators. The ninth article provides as follows: 

; "Ninth. If at any tinae the pecuniàry respoosibility of the party et tbe 
second part becomes so impaired as not to be sufflcient to enable tbe party of 
the first part to safely transact their business in said territory through tbem, 
then this contract maybé abrogated, provided that thé question of the afore- 
said pecuniàry responsibility of the party pf tbe second part must first be de- 
termlned by the board of arbitration hereinafter named." 

If the deyeland Company sold its machinery within the specified ter- 
ritory, it waa to pay the Brijsh Swan Company the stipulated discount 
or commission ther^on, which thus became, as a rule, the exclusive pur- 
chaser from the manufacturer of its apparatus for use within such terri- 
tory. It and the manufacturer had the exclusive right to sell, and it 
could be therefore styled an agent, but it was not an agent upon a dd 
credere commission; its contracts wit;h its customers were contracts to fur- 
nish an entire plant, and it bought like any other purchaser from the 
Cleveland Company upon its own crédit. On October 27, 1887, the 
Cleveland Coinpany declared the contract abrogated and annulled, and 
refused to deliver apparatus to the Brush Swan Company, or to fiU its 
orders. To compel a spe#fic perfpripance of the contracts this suit waa 
thereafter instituted by the i^rush Swan Company. 

The décision as to tlie ; propriety of the defendant's act in annuUing 
the contract turns upon questions of fact, which relate to the extent of a 
modification of the conditions of the original agreement in regard to the 



BRUSH SWAN ELÎS3CTRIG LIGHT CO. V. BROSH ELECTRIC CO. 39 

titoe of payment. If theise conditions were substantially unmodified, 
tfaey were not compHed with by the Brush Swan Company, and its part 
of the contraot was persistently left not performed, but, if they were mod- 
ified so that thé complainant was not required to pay for its purchases 
until it collected from its own customerS, it did not violate its contract, 
and was not guilty of any substantial breach, so far as is diselosed by 
the testitnony. The circuit court was of opinion that the contract was 
modifiéd to the extent and in the particulars which hâve been indicated. 
This is the crucial point in the case. 

When the Brush Swan Company entered into its contract relations 
with thëCleveland Company, it did so with high expectations of com- 
merciàr sticoëss from a new storôge battery to be ferought out by the 
Cleveland Company, which it was ëxpected would be efficient both in 
arc and ifi incandescent lighting. Thèse expectations were based upon 
the ctmfldence and the prophecies of the Cleveland Company; contracta 
were eiîterèd into upoû iaith therein, but the battery was commercially 
a failure, ând Mr. Brush turned his attention to other mechanism for 
incandescent lighting, which was not perfected until June 1, 1885. 
Meanwhile, the Brush Swan Company 's business had waned in consé- 
quence of this failure, and its debts had increased until it owed the 
Cleveland Company about $107,000, and about $7,600 to other credit- 
ors. Its assets were nominally about $176,000. Their real value did 
not appear. The two corporations, on June 15, 1885, agreed upon à 
settlement by which the Cleveland Company took thèse assets and the 
Brush Swan's notes for $17,600, which were subsequently paid, dis- 
charged itS own debt, and agreed to pay the other outstanding debts. 
This lefl the Brush Swan Company with a debt of $17,500 and its 
material of about $4,000 in value on hand, and its contracts with the 
Cleveland Company, which were unaltered. 

In the summer and fall of 1885, friction took place between the two 
companies in regard to the amount of discount and the time of payment 
for purchases. The Bmsh Swan Company was in a limping financial 
condition, as suflSciently appears from the letter dated November4, 1885, 
of Col. Strong, its président. An interview between the présidents of 
the tWo companies took place on December 5, 1885, which resulted in 
a verbal modification of the contract. The terms of this altération are 
in dispute. Mr. Spear, the bookkeeper of the Brush Swan Company, 
who isconoeded to be an honest witness, and to whom the alleged modi- 
fication was orally communicated by the two présidents, says that, as to ail 
apparatus furnished by the Cleveland Company for the érection of new 
plants, it was to wait for payment until the Brush Swan's customer had 
actually paid, though the customer's term of crédit might bave expired. 
The Cleveland Company claims that the terms of payment were to be 
modifiéd only in spécial instances, each case to be separately considered 
upon its merits. Mr. Spear is the only person who testifies on the su b- 
ject; the déposition of the président of the Cleveland Company was taken, 
but he was not examined on this point. The subséquent correspondence 
of the parties does not sustain Mr. Spear's recollection. For example, 
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on Jiineï23, 1886, the Cleveknd Company wrote to the Brijgh Swan 
OoiqpÉthy as followB: "We must, thetefore, ask that hereafter in each 
eâsefiwhrare you require any departure from the contract rate,i€ither in 
time bf 1 payment, [75 days,] or in amount of commission, [2Q and 20 
peiifiM»*;,! that you accoMpany the request for it with fuU information 
and Sa; copy of the proposition or contract. "We will then advise you 
whatwetean do in the premises." To this letter the firush Swan Com- 
pany rëplied on June 30th: " Your understanding, as expressed in yours 
of the 23d, is correct, so far as I can uuderstand- frpm Mr. Strong." 
Agaîn, on July 2, 1886, the Cleveland Company wroteto the complain- 
ant: ;"It is absolutely necesSary thatweshould know the termsand con- 
ditions of any sale that you make, in which you are to ask us for any- 
thing more than the regular 20 and 20 par cent, on 75 days' time. * * * 
W'herei- therefore» you dojnot give us the information to the contrary, 
w«) will assume that theîorder is made on the basis of 20 and 20 per 
cënti, and 75 days' time.'^ In view of Mr. Spear's positive testimony, 
andilàa fact that the Cleveland Company's président did; not deny it, 
thè tpi^tion of the tetms of the modification of December 5th would 
probably test upon Spea*?8j testimony, but the resuit of that conversa- 
tion is not of vital importance, for in September, 1886, anotber inter- 
view toofeJplace iû New Tfoïk between the officers of the respective com- 
|)ahies,; which rêsulted in an agreement; which, on the part of the Cleve- 
land Company, was stated in a letter to the Brush Swan Company, dated 
September 17, 1886, asfoUows: " You are expected tosell to purchasers 
at thé /beat priées obtainable under ail the circumstançes, not to excçed 
20 pér cent, discount from our list price. Wheu you do sell, however, 
ati ahythihgJabove this discount to the purchaser, you are to stateon the 
orderwhiiih you send tOitts for the apparatusjustwhat discount you will 
need in order to enable y ou, to make the sale, and you arealso to specify 
on the'brder any ternùs règarding time' of payment whipïi will require a 
longer time to be^given by, us than the regular 75 days of your contract. 
* * * We wHl thènpromptly advise you whether the order is ac- 
cepted,by us, and there will thus be no delay whatever in fiUing it." 
The letter saysfurther: ";We trust that you will not let thèse matters 
[debts due totbe Brush; Company] go by default, as, if you do, theloss 
will be yours, and not ours." On October 25, 1886, the Brush Swan 
Company replied to this letter as follows: "The matter.as expressed by 
youin your cohimunicatioh of the above date is quite satisfactory, and 
*e will endeavor to abide by the arrangement as closely as possible." 
The letters of the Cleveland Company of July 21, August 25, Septem- 
ber 24, OctoberS, and Gctober 15, 1887, ail tend to show that payment 
from the Brush Swan Company of the amount due upon its several orders, 
irrespective of th§ receipt by it of payment from ite customers, was de- 
inanded.' It was not, solar «s appears from the correspondence which 
is in évidence, until October 4, 1887, that the Brush Swan Company 
made the point that anotber time or mode of payment had been agreed 
"upon.ThBi conclusion from the entire séries of letters between the par- 
ties which cômmenced on September 17, 1886, is that the original con- 
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tract in regard to terms of payment was not changed, except in the par- 
ticular instances in which a spécial modification was made, and that the 
Brush Swan Company 's obligation to make payment upon a crédit of 75 
days continued, irrespective of the fact of nonpayment to it, except aS 
modified in particular instances. 

During the summer of 1887, the Cleveland Company was in a statè 
of great irritation, in conséquence of nonpayment on the part of the 
Brush Swan Company, frora which it received frora May 26, 1887, to 
September 15, 1887, only the sum of $1.50. It received no promise of 
money, except that, in July, the gênerai manager of the Brush Swan 
Company said he thought he would send $1,000 upon the existing in-t 
debtedness, which was not done. During this summer, payment of two 
large orders for machinery to be furnished by the Brush Swan Company 
to a Company in Scranton and to the Erie Railroad Company was guaran- 
tied by the Brush lUuminating Electric Company, which owned a large 
portion of stock of the complainant. In July and August interviews 
were hâd with the président and vice président and secretary of the Brush 
Swan Company, in which security for the payment of its orders was re- 
quested, and the absolute unwillingness of the Cleveland Company to fill 
orders without security or definite prospect of payment was stated, but 
without avail, until on September 24th the Brush Swan Company was 
informed by letter in a positive manner that the Cleveland Company 
must know that payment would be made, and must ask for security in 
view of the insolvency of the complainant, or it would not fill orders 
which had not theretofore been accepted. 

The facts in regard to the financial condition of the complainant are 
as follows: In Jnne, 1885, it owed $17,500. In June, 1887, it owed 
$56,578.26, of which $24,395.36 was due to the Cleveland Company. 
Its deficiency was $12,473.67. On September 1, 1887, its whole lia- 
bilities were $66,554.82, of which it owed the Cleveland Company $32,- 
873.94. On November 5, 1887, it owed the Cleveland Compa:ny $31,- 
389.92, of which $22,715.29 was for plants, payment for which had 
not been made to the Brush Swan Company. In this state of things, 
the letters of the Cleveland Company of August 13, 25, September 6, 
16, 19, 24, 29, October 1, 3, 11, and 15, 1887, show its persistent 
attempts to induce the Brush Swan Company to make exertions in 
regard 1o payment. This urgency was met with both apparent in- 
différence and inability tO gain financial strength. It is perfectly true 
that unless aid from outside sources or increased capital should be fur- 
nished to the BrUsh Swan Company, its capacity to pay its liabilities 
depended entirely upon the amount it should receive irom its own debt- 
ors, and that those payments wereprobably delayed from varions causes 
beyond its control; but, on the other hand, the Cleveland Company, un- 
less it had modified the contract, was reasonably unwilling to fill orders 
from an insolvent company, which was unableto pay its overdue debts, 
and without substantial hopes of ability in the future. An arbitration 
was called for by the Cleveland Company, in technical compliance with 
the conditions of the ninth article of the contract, by letters of October 
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3d,'13tli,;li5th, and 19thl T]ae complainarit! made no replj' in regard 
td arMtmtion, and on Ootober 27th the C],eveland Company declared 
theccjaliljiaotialarogated, and . thçreafter refused to fill.orders sent by the 
BrushBwatt Company < 

The fact that the call for an arbitration was placed by the Cleveland 
Gompanj? «pon .the refusai of the other party to furnish security is criti- 
cised bythe complainant, upon the ground that the contract did not 
compél ttie complainant to give security for the performance of its un- 
dertaking. This criticism would be a just one if the conduct of the 
Brush SwaO Cojiipany in the violation of its agreement had not been 
such as tofuJly justify the Cleveland Company in declaring the contract 
at an end.- The correspondence shows that the Cleveland Company 's 
claitû, that the, Brush Swan Company had broken ita contract respecting 
the terma .of paiyment for itfae amount due upon its purchases, had, been 
reiteratéd^ andïùiê reqgest for security was made in the hppe that a total 
cessation of; contract relfttions might be avoided. Inasmuch as the 
Bruâb Swian Çpmpany is in a court of equity asking for a spécifie per- 
formance df a cOntraict whicb it has broken, and which it cannot prom- 
ise to observe in , the future, fit is uselesg to rely upon the point that the 
other party had made a- techpical slip in the reason it gave for abroga- 
tion, i As the câreuit court truly said, "a clearly defined failure to per- 
form ou the pftrt of the cojnplainant would hâve made proceedings un- 
der this |9tji] clause whoUy unnecessary, as the contracta could then 
hâve been ternûinated by rçason of the complainant's breach, although 
its financial condition at the time might hâve been good beyond ail 
question^" The circuit QQUrt having found that the Brush Swan Com- 
pany had committed no breach of its contract, as modified, reasonably 
thought that the request for an arbitration on the ground of failure to 
futnish gecufity was an improper request. Inasmuch as we are of opin- 
ion that the Company had broken its contract, which was not modified, 
-aûd that it is therefore not in a position to ask for a spécifie performance 
by the iother oontracting party, the particular phraseology in which that 
party placed its final demand for arbitration seems unimportant. 

In our view of the testimony, the complainant is a$king a court of 
equity to compel the spécifie performance of a contract, which it has 
not képt, whieh it cannot truthlnlly assert that it wiU keep, and which 
apparentlyit cannot help violating, and desires to compel the défend- 
ant to furnish it ivith nierchandise which jt cannot pay for, and the nl- 
timate payment for which it cannot attempt to secure. 

The decree of the circuit court is reversed, and the bill is directed to 
be dismissed, with costs in the circuit court and ïq this court. 
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National Fodndby & Pipe Works, Limited, v. Oconto Wateb C!o. 

(Circuit Court, E. D. Wlsconain. October 3, 1893.) 

1. Mechahics' Liens— Propbbtt Subject to — Watbr Companies. 

Rev. St. Wis. § 8314, par. 8, whleh proyides tbat, in case any person shall pur- 
chase mactiinery to be plaeed on premises in whioh the purchaser bas not an inter- 
est snfficient for a lien, the person f urnishing the machinery shall hâve a lien on it 
and a right to remove it, does not apnly to the pipes of a water company, laid 
througb the streets of a town, and connected with the pumping works of the com- 
pany. The plant of the company is an integer, and oannot be separated under a 
vendor's lien. 

2. Same. 

The public policy of Wisconsin is independent of tbat of other states, and under 
it the property of «yuasf public corporations is subject to the gênerai lien laws. In 
this respect a water company does not difEer from a railroad company. Hill v. 
Rodlroad Co., 11 Wia. 215, followed. 

3. Sahe. 

The entire plant of a water company, Including piping laid in the streets of a city 
and the interest of the company in the premises, are, by Rev. St. Wis. § 8314, par. 
1, subject to the lien of the material man f urnishing the piping. 

4. Same— Pbopebtt oe Quasi Public Coepobations— Eneoecembnt of Lies— Fban- 

CHI8E and Plant. 

Where the law gives the material man a spécifie lien upon a certain plant, and 
the plant and franchise, being that of a water company, caanot be separated by 
judicial sale because of their peculiar public use, a court of equity bas power to de- 
cree the sale of both plant and franchise in satisfaction of the lien. 

In Equity. Bill by the National Foundry & Pipe Works, Limited, 
to foreclose a lien upon the plant and premises of the Oconto Water 
Company, Decree direeting a sale of the plant, premises, and fran- 
chises. 

Geo. H. Noyés and Wm. D. Van Dyke, for complainant. 

W. H. Webster, for défendant. 

Jenkins, District Judge. The cohiplainants sold and delivered to the 
défendant, for the stipùlated price of 822,483.41, certain iron pipe, to 
be used, and which was used, in the construction of a waterworks plant, 
designed to supply the city of Oconto and its inhabitants with water. 
The pipe was laid under the surface of varions streets in the city, and 
connected with hydrants located upon the streets, and also with the 
pumping Works, the latter being in turn connected with a well. This 
well and thèse pumping works are situated upon certain premises in the 
city of Oconto. No part of the material fumished by the complainant 
was laid upon the premises, with the possible exception that one length 
of pipe was plaeed within the limits of Chicago street, extended, abut- 
ting the premises in question, and formed part of the connection of the 
water mains in Chicago street proper with the pumping works. The 
légal title to the land whereon the pumping works are situated is vested 
in the municipality of Oconto, the défendant corporation entering into 
and holding possession under con tract with the city for its conveyance. 
The complainant duly filed a claim for a lien upon the waterworks 
plant and the interest of the défendant company in the premises whereon 
the pumping works and well are situated, and to which the pipes are 
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connected. ' This bill is filed to foreclose that lien, and for a sale of the 
plant ^d.tfae defendaat's interest in theland. 

Tlie défendant corporation was organized under the laws of the state 
of Wisconsin for the sole purppse of constructing and operating a System 
of waterworks within the city of Oconto, and of supplying the city and 
its inhabitants water for protection against fires, and for domestic, man- 
ufaçturing, and other purposes. Under the power granted by Rev. St. 
Wis. § 1780, it contracted with the municipal corporation for its requi- 
site consent to the use of its streets for laying water pipes therein, and 
for supplying the city with water. This con tract took the form of an 
ordinance adopted by the mayor and common council of the city, and 
its ternis were accepted by the défendant corporation. The city therein 
contracted for the use of a designated number of hydrants, and of a 
proper supply'of Water for use in public buildings and fountains and 
for the extinguishment of fires, at a specified yeariy rental to be raised 
by annlial tàf upon ail the taxable property within the limits of the 
city. The maximum rates to be charged the inhabitants for the use of 
water were regfllated and established by the ordinance, and the right 
was reserved' to the municipality to purchase the waterworks plant at 
the 'expiration Of ten years, or any subséquent term of five years, upon 
a valuation to be determined by arbitration. 

The lien law of the state of Wisconsin, (Rev. St. Wis. § 3314,) so 
faras it is applicable, if.at ail, to the case in hand, îs as foUows: The 
ftcst paragraiji p^ovides : 

"Every person who !* • * furnishes any materials * • • in or 
about the * * * construction • * * of any building, • • * any 
machinery erected or constructed so as to be or become a part of the free- 
hold upon which it is to be sitûated, * * * or in digging or construct- 
ing any well, * * * shall hâve alien thereupon and upon the interest of 
the ovvner of such building, * * * machinery, * ♦ * well, * * * 
ia^nd to theland upon whiçh the same is sitûated, * * * used, or de- 
signed for use, in connection w.ith such building, • • • machinery, 
* * * well, * * * not exceeding one acre." 

The third paragraph of the section provides: 

"In case any person shall order or contract for the purchase of any ma- 
chinery to be placed in or connected to or with any building or premises, and 
such person, notliaying an interest in such building or premises in or con- 
nected with wliicU such machinery is placed, sufiScient for ^ lien, as provided 
for in this cliapter, to secure payment for such machinery, the person fur- 
njshing such machinery shall hâve and retain a lien upon such macliinery, 
and shall hâve thé right to remove from such building or premises such ma- 
chinery, in case there shall be default in the payment of such machinery when 
duek leaving such building or premises in as good condition as they were be- 
tjWÇfi. such tuaçhinery was plaoed in or on the same." 

ît is insisted for the complaînant that, under the fîrst paragraph of 
the Section, it bas alien upon the waterworks plant, considered as an 
eritirety, or, failïng that, under the third paragraph, upon the pipe 
itself, as machinery. 

It is ébnterided for the défendant (1) that the lien laws refer only to 
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euch property as can be levied upon by exécution j and that its ptop- 
erty, being such only as is appartenant and essential to the use and en- 
joyment of its franchises, cannot be taken on exécution, and is Ihere- 
fore not comprehended within the statu te; (2) that the plant of a water 
Company is, frotn considérations of public policy, exempted from the 
opération of the lien statute; and (3) that the plant is an entirety, and 
the pipe furnished is nbt "machinery," within the meaning of the third 
paragraph of the statute. 

1. I am satisfied that the case does not fall within the third para- 
graph of the section. The plant must be treated as an entirety with re- 
spect to any sale under judicial process. The défendant is a quasi pub- 
lic corporation. The apparatus by which a whole city is supplied with 
water cannot be permitted to be dismantled and sold in fragments, upon 
the claims of those furnishing the divers parts of the complicated and 
extended machinery. Whether this pipe is oris not technically "ma- 
chinery," within the meaning of this third paragraph of the statute, it 
was sold with knowledge of the character of the défendant as a quasi 
public corporation, and with the design and intent that it should be 
permanently affixed to and incorporated with the plant as a part of an 
entire thing. ■ The plant is the integer. The pipe, hydrants, pumping 
works, and well are intégral parts. Séparation of the parts would de- 
stroy the efficiency of the whole, working destruction to ail interests 
concerned. The detached parts would prove of little value, the entire 
enterprise would be aborted, the interests of both créditer and debtor 
sacrificed, and the public interest unnecessarily imperiled. It cannot 
beassumed that it was the législative intent that this third paragraph 
fihould include such structures. Indeed, this paragraph would seem to 
be applicable only when the purchaser of machinery has no interest ini 
the building or premises in or connected with which such machinery is 
placed, suffieient for a lien. The statute is a déclaration that in such 
case the attaching of personalty to realty shall not be effective to defeat 
the lien. The purchased machinery remains personalty, as between ven- 
dor and purchaser. Hère the défendant had an interest in the prem- 
ises under contract for a conveyance. The structure hère is of the class 
of which cauals, street railways, railroads, telegraph, téléphone, electrio 
light, and gas plants are examples, and can only be dealt with as an 
«ntirety. Que v. Canal Co., 24 How. 257; Brfoks v. RaUway Co., 101 
U. S. 443, 451; Méyer v. Hamby, 101 U. S. 728; Hammock v. Trust Co., 

105 U. S. 77; Improvemmt Co. v. Wood, 81 Wis. ,.51 N. W. Rep. 

1004; Fond du Lac Water Co. v. City of Fond du Lac, 82 Wis. - — , 52 
N. W. Rep. 439. 

2. It is contended that' the property of a corporation, quasi public, is, 
from considérations of public policy, exempted from the opération of the 
lien laws of the state. We must seek for such public policy, if it exist, 
in the législation of the Btate whose law is under considefatioi., and in 
the course of décision by the ultimate judicial àuthority of that state. It 
is of no moment to inquire touching the public policy of othtef stateS. 
If in antagonism to Wiscoiisin upon any given subject of public polîey, 
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tiiaiof:the£taté 'of WîscodsIq would be the only criterion of jjudgment 
here,in;Th«iie;4he aupreœe ootirthas declared its conviction thatlieiilaws 
shoaldhdt be interpreted as applicable to the property essential to the 
operaliott ofi a franchise by a qmsi public corporation, (<Jounty Corners v. 
Tmnmy^ 116 U. S. 122, 128, 5 Sup. Ot. Rep. 626, 1186,) but yields to 
the décisions of the courts of aatatein the construction of its:,statutes, 
and as8érta;such lien wben sanctipned by the ruling of the courts of a 
State, {Brooks v, Eailway Co., 101 tJ. S. 443, 462.) Louking, then, to 
the législation: ^f thô state of Wisconsin, we discover a gênerai policy to 
grant a lien for the construction of every article used, and for ail labor 
bestowed, in the érection of structures upon laud, and for ail labor and 
material employed in the construction, production) altération, or repair 
of Personal property. The arohitect who prépares the plan for the house, 
the surveyOr who measures the ground, the material man and the laborer, 
are alik6iph)tected, and, as well, the cook who provides the food for the 
logger, Rev* St. Wis. c. 143. The state has been libéral in Ihe exemp- 
tion from exécution of the personal property of the head of a fariiily , but 
déclares such exemption to b,e subjeet to payraent of the purchase price 
of tbe exempt property, iand of domestio labor performed for the family. 
Id, ^ 2982. The establishsdl policy of the state is that no one sball ob- 
tain property or labor without compensation; and, with respect to struc- 
tures upoti Iand, and many articles of Personal property, payment is se- 
cured by spécifie lien. 

Is there a publie policy of the state of Wisconsin exempting the prop- 
erty of this d[efendant from the.op^ation of the gênerai lien law of the 
state because of its gM<w» public character, and because its business is in- 
timi^tely.connected with the welfare of a locality? In. WUMnson v. Hoff- 
man, 61 Wip. 637, 21 N. W.Rep. 816, it was ruled tlia,t lien laws do 
r|ot applyitQthepropertyoïfned by municipal corporations and held for 
public use. In thftt c^sea lien Was sought to be asperted upon machin- 
ery constituting a part of the eity; waterworks, owned by the municipal- 
ity, Thei coupt declared the case to rest upon the same principle whicb 
exempts cour|houses, jails, and other public buildings owned by the 
public, fromfhe opération oif lien laws. The décision accords with the 
rulings of most of the statesj aqdfinds its support in considérations of 
public inoonvenience flowiog fp9im evçn a temporary suspension of the 
usual means for the exercise of goyemmental authority. Such public 
policy denie§ to the créditer the particular remedy of thestatute by rea- 
son of the injnry resulting to the public from its alloifjKance. " It is bet- 
ter tosuflera mischief whifib ispeculiar to one than an inçonvenience 
which may préjudice many." The créditer is, howeyer, assured of a 
certain and adéquate remedynipr the collection of his debt in the enforce- 
a|jle exercise QjFftîiepQ^ejrqf taxation, continued until his debt be dis- 
oharged. Stais y, îiawat^j .^5 ^is. 1^2. Otherwjae Jhe.law of ex- 
emjpljipn wpuld;,^iB(a repTWQblipop tlie justice pfthestate- s : 

This prjnçipjl<9-,!Qf exemption^ 80 faras respects the state, of Wisconsin, 
islimited to property hçld; for , public use, and owned by the state, orby 
Qneipf its subordipa,te;^gepdes of goyernment. In flïM,y, jRaifrpad Co., 
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11 Wis.^15, (decided in 1860,) it was held that the lien law of the 
Btate was applicable to railroads. The same doctrine of public policy 
hère asserted was there invoked to defeat the lien, and was thus deuied 
by the court, (page 223:) 

"It 18 said tlie public are interested in preserving railroads in an operative 
condition, and tbat if thèse liens are aUowed to attacb to their buildjngs, or 
creditors allowed to levy upon and sell their cars or other personal property 
necessary to the opération of the road, they wlll be rendered incapable of 
subserving the puiilic intérest; and several cases are referred to in whieh it 
bas been held that judgment creditors could not lévy on and sell the cars or 
any otber personal property of the Company necessary for the opération of the 
road, upon the ground that the raiiroad must beconsidered as an entiretbing, 
and public policy required tbat thèse articles sbould not be severed from it. 
But, whatever merit there may be in this doctrine; we are clearly of the opin- 
ion that it cannot bave the extent hère claimed for it; and, on the contrary, 
it cannot be applied at ail, except so far as the property bas become entireiy 
the property of the company, divestied of ail speciflc liens. When that has 
been donc, if there is any reason for saying tbat a gênerai créditer must take 
ail or nottiing, that is one tbing; but it is an entireiy différent thing to say. 
when the company, by the very act of acquiring a particular portion of prop- 
erty, either by contract or, by the force of law, créâtes a speciflc lien i n f avdr of 
the vendoror manufacturer, or would create it unlesé hindered by public 
policy, that such lien shall not attach for that reason." 

And, further on, the, court déclares: 

"And there can be no conceivable reasons of public policy that should pre- 
vent the enforcement of such specitic lien, by means of wliich the company had 
acquired the very property itself . And we can see no distinction, upon prin- 
ciple, between allowing sufeh a lien to becreated by the mortgageof the com- 
panyi'and allowing it to be dolie by the force of the statute. A building built 
for a raiiroad company is as clearly within the letter and spirit of the statute 
as any other building. Ttie object was to furniah a protection to Ihose wbo 
expended tbelr labor and materials in improving the property of others. - Js 
there. anything in public policy that requires or should permit railroads to 
build,at the expense of defeating this object? If there is, we fàil to perçoive 
it, and shall recognize ho sucb policy till the législature enacts it inlo a posi- 
tivelaw." 

In Pwrtell v. mit Cb., 74 Wis. 132, 42 N. W. Rep. 265, (decided in 
1889,) the lien laws wpro held tocomprehend a raiiroad bridge, although 
it was part aud parcel of the railway, and essential to its operatioti. The 
court observes, at page 185, 74 Wis., and page 266, 42 N. W. Rep.: 

"But there is no public policy prevailing in this state apainst enforcing a 
laborer's lien upon any bridge or other structure of a raiiroad company, for 
work performed thereon, no matter whelher such structure is or is not part 
and parcel of the railwàyv or to what extent the enforcement of a lien thereon 
may interfère with or impede the opération of the railway, or the exercise by 
the company of its corporate franchises. On the contrary, the public policy 
of this State is to ent'orce such a lien, and the company opérâtes its railway 
and uses its franchises subject to the oliligation to pay the claim of the lienor 
as established by the judgment. AU this was settled by this court in IfiU v. 
Eailroad Co., 11 Wis. 2i4, and the rules there established were not abiy)gated 
or shîiken by the judgment in Wilkirtuon v. Hofman.Hl Wis. 637, 21 N. W. 
Bep. 816, and bave not been disturbed by any otber adjudication of this 
court." 
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It thas appears that for more than a quarterof a century the public 
polièy ot the state bas been to apply the lien law» to the property of 
gwasi public corporations, and that no considération of public conven- 
ience bas been penuitted to defeat the security accorded to àll who labor 
or ifumish materials for another's use in the cases comprehended within 
the 'Stalt^tè. But it is said there ia a Une of distinguishment between 
BUcb éQrpprations as railway companies and those dealing directly with 
mait^rgof municipal concern, ànd that the latter class cornes within the 
prineipledeclared in Witkirison y. HoffitMix. This claim Js based upon 
twogrounds — Krsl, because the former has an estate in land, and not a 
mère ëttsement; and, second, that in the one case the corporation is or- 
gàrii2ey.^ ^iid' its property opérâted for flrid exclusively devoted to the 
p^ïpQéW:of t^6 public ,S'à:fety ahd'the public health, while in the other 
tlie public conveniencè and busir^ess dispatch are merely incidents. 
: I ;oo»çie!iye the first ground wholly unteiaable. The détendant hère is 
in possession of the promises upon which the pumping works and well 
are ôitiîàted, under contract for a cônveyance. That is an interest suffi- 
ciëiit tor'i'lîèn. Qroder v. Cimier, 65 Wis. 662.' In that regard the 
^defejtjiîwit'sitànds upon preciselythesame footing as any other owast pub- 
lic corporation owning property wrhioh under some form of judicial pro- 
cédure may be subjected to the payment of debts. It is, moreover, to 
be noticed that the statute provides that thé lien granted "shall âlsb at- 
;tà6h*'tod' bé à lien upon the real property of any person on whose prém- 
ices iitiëJl' improveménts are tnade, such o^ner having knowledgè thereof 
aiiq .Ç90e,^nting théreto." The wèll and pumping wprks having been 
placed uppn the premises with; the knowl^dge and consent of the mu- 
nicipality,>it would seem that Ihe interest of the city of Oconto in the 
laad mîght be also chargeable with the lien. Heath v. Sdlles, 73 Wis. 
217; 40 N. W. Kep. 804. The lien hère, therefore, if it exist at ail, 
compréh^nds as well the leg^I'aS the équitable title, proper proceed- 
ingSjbjçlf^g had to so charge the property, and if the land, remaiuing 
the property of the municipality, but not held for public use, is subject 
\fi the lien, of the statute, (see fiarlington v. Mayor, etc., 31 N. Y. 164;) 
questibiis not presented by thé record hère. 

With respect to the second ground urged, I am not sible to perceive 
the disiîn|slion that is said to exist. It was urged upon the court, iù an 
ablé àhd éloquent argument, thàt thé railway is merely an economizer of 
tindé,, y^lfâ a -promoter of cohifort; that it does not deal with the actual 
nécesslti^lpf the public; that wîihout it, in the languâge of counsel, 
,"çonîm«M;W;flourished, vast armies were equipped and moyed, the arts 
reached their highest perfection, and the conditions of existence were as 
toleiabte/ïieMively, then as nbw." This view of the public character 
of thé 'r^i'lwây is altogether too narrow. True it is that ^the world bas 
!doh^"'vfitlh0,ï;t the railway. So, also, bas it done Without aqueducts. 
iBu|,")ftj|lïjè, roârch of events, and undèr the intense conditions of life im- 
. po80d iby modem civilization, tbe mère çonveniences of the past havt 

> 27 N. W. Rep. 828. 
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become necessities of the présent. We must deal with the présent. The 
world will not be relegated to primitive conditions. Its motto is that of 
the State of Wisconsin, "Forward." The past has no charm to stay the 
advance of civilization. The railway is a public necessity. The rail- 
way corporation is chargea with the undoubted duty of government, to 
provide and maintain highways. It is one of the governmental agen- 
cies of the state. It is clothed with the power to exercise the right of 
eminent domain. This délégation of an attribute of sovereignty can be 
sustained only upon the ground that such corporation is essentially pub- 
lic in its character. Upon like grounds is upheld tha authority of the lég- 
islature to regulate the rate of tolls and tariffs which may be demanded 
for the carriagé Of passengers and the transportation of Ireight. County 
C(m'rs V. Tàmmeyt 115 U. S. 122, 128, 5 Sup. Ct. Rep. 626, 1186. The 
railroad is intimately connected with public needs and public necessi- 
ties.. Its relation to Society cannot be better stated th^n in the language 
of Mr. Justice Paine in WhUing v. EaUway Co., 25 Wis. 167, 219, re- 
ceiving thé sanction of Mr. Chief Justice Ryan in AtUyrney Général v. 
Baûway Co., 35 Wis. 425, 581: 

"Railroads are the great public highways of the world, along which its gi- 
gantic currents of trade and travel continually pour,— highways compared 
with which the inost magniScent highways of antiquity dwindle into insig- 
niticance. T^hey are the most marvelous invention of modem times, They 
hâve done more to develop the weaith and resources, tostimulate the indus- 
try, reward, the labor, and promote the gênerai comfort and prosperity of the 
country/ than any otherj and perhaps than alj other, mère physical causes 
combined. Tbere is probably not a man, woman, or cbild whose interest or 
comfort has not been In some degree subaerved by them. They bring to our 
doors the productions of the earth. They enable us to anticipate and pro- 
tract the seasons. They enable the inhabitants of each clime to enjoy the 
pleasures and luxuries of ail. They scatter the productions of the press and 
of literature broadcast through the country with amazing rapidity. There is 
scarcely a want.wish, or aspiration of the human heart which they do not 
in some measure help to gratify. They promote the pleasurea of social life 
and of friendship. They bring the skilled physician swiftlyfrom a distance 
to attend the sick and the wounded, and enable the absent friend to be prés- 
ent at the bedside of the dying. They hâve more than realized the fabulons 
cpnception Of the eastern imagination, which pictured the genii as transport, 
ing inhabited palaces through the air. They take a train of inhabited pal- 
aces from the Atlantic coast, and with marvelous swif tness deposit it on the 
shores that are washed by the Pacific seas. In war they transport the arraies 
and suppli,e8 pf the government with the greatest celerity, and carry forward, 
as it were on the wings of the wind, relief and comfort to those who are 
stretcbed bleeding and wounded on the âeld of battle." 

If added strength COuld be given to this vivid characterization, I would 
venture the suggestion that in a broader sensé, and on a higher plane, 
the railway is intimately connected with the public welfare. It is a po- 
tential factor in our national liié. It has, as I think, been a means of 
moldingiJito; indissoluble national union the states and the peoples of 
this land, more effective than written compact or the devices of states- 
manshipi It bas bound the states in a network of in terlacing ba,nd3 
of iron and steel that would prove most difBcult to be severed. It brings 
V. 52F.no. 1—4 
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into constant and familiar intencommunicatian the peoples of différent 
nationaltties, foreign to each-otheï and tp lis, that bave songht homes 
here, fusing them with us intO'àihonibgeneoUs people, wîth like inter- 
•^Stfl, like aims, and like destinfes. It haa harmonizedthe discordant 
'îhtérests of states widely sepàrated, and made them interdependent. 
The Personal welfare of eachcitiz^ has thus been made to coïncide with 
thé rûâintenance of the Union, aindso tbe active and.powerful agency 
bf Self-interest fortifies love of oôtnitry to perpetuate national) ty. 

ObtiûBel bas dratra a lurid picture of the effects of a water famine in 
gréât centers likè the cities of London, Paris, and New York, and there- 
fràm wWïld deduce tbe conclnéibn tbat water-supplying corporations are 
moré immediately and more intimately connected with tbe public wel- 
' faite than railwày corn j^anies, and should therefore beolothed with the 
éxeTn|(tion Of municipal corporations. Tbe picture is pt^ibly not over- 
diawïi. Woûld not, howeveri tbe cessation of railwayfacilities, cutting 
oflf thé food feupply of those citiesibe equally distressing? Tbe late siège 
df the city of Paris fumisbes fitting answèr. Its investment, it is true, 
was accompanied with lessdistress thanwas anciently the resuit of siège, 
but bècalise, aûd bnly because,;;thé railway rendered possible tbe ac- 
cumulation ofvast supplies in aàticipatioii of the ev«Qt. Food supply 
àùd wàtïér ëûpply arje equally" liable tb be interrupted by the act of God 
or by t|p ^ct of pi^n, ^btailing priyà|ibb ftud suffering. The vast popu- 
Wtionsqf grcat pftmRfajçialçenters a^ç^ 

food supply as uponaqueductsfor water supply. ; Thp fobd supply, as 
the water supply Vmustbe daily and continuous* Tbe temporary inter- 
Tuption bf raîlwaytrttffle résulta in want and distress. Its permanent 
Stoppage bas for conséquence famine, starvation, and death. I can per- 
ceive no ,grbvih(ijpf.;pi;iblic policy that is flot as applicable to the one as 
to the other. ;.Isearçb the législation an,d course of décision of tbe state 
of Wisconsin in, vain for a suggestion that a. corporation organized for 
private gain, altbough dealing with subjects essentially public, is not to 
be subjéctièd to thé lien laws of the state. Its property, privilèges, and 
franchisés ai:è liable tb taxation, altbough devotéd solely to the supply bf 
public needs. Fohd.^u Lac Wat&r 06, v. CUyof F&iiddu Lac, supra. Éy 
,:w^at right, then, can it daim exemption from tbe enforced collection 'of 
-honest debts? The policy of thestate accords with tbe bighestequity. I 
concur with the suprettie court of Ohio in Coe v. Raikbad <h. , 10 Ohio St. 
i372, that "tbe true policy of the state rëquires thatjUst demands should 
be met, and that thé ptç(perty pf those against whoiii they exist should 
be applied for that purpose," and with Jùclge PainÈ in IM y. Raitroad 
• <b., 8Mp»»a, that', not#ïthstandàngi the great' piiblioïinterest in railroad 
ànd waterworks, "soUnd public policy docs not require them to be built 
any faster tbaù can be do»e oonsistently with justice and the préservation 
bf private rigbts."' Fàiling législative exemption of any qmd public 
Gorporationy I -an» not dispbsed to sanction a doctrine that leads to in- 
««ïtiftlity and injustice; ■ = 

'8J Itïaiurtherurged that the statùte does not appljl^, for the reason 
•thât' tiy part of the material furnished by the complainant was laid upon 
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the land of yrhieh the defendaQt is in possession under its contraçt of 
purchase, and upon which the pumping works and well are situated. 
This piping was attached to the pumping works, and laid throughout the 
streets. The plant is an entirety. The pumping works are so con- 
structed as, in the language of the statute, "to hâve become part of the 
freehold upon which they are situated." The piping is merely an ex- 
tension and, continuation of the apparatus for the production and dis- 
tribution of the water supply; is a part of it, and not separable from it 
without destroying the efificiency of the whole. In my judgment, it is 
so joined to theothér parts that it must be deemed a part of the apparatus 
situated upon the promises of the défendant. The entire plant, with 
the interest of the défendant in the land, would pass under judicial sale 
upon foreclosure of the lien. The lien granted by the statute is upon 
the machinery, the plant, and upon the interest of the owner in the land. 
We need not now inquire how far the lien might be affected if that in- 
terest in the land should be overborne by superior title. Possibly a 
remedy might be found in the statute of betterments. Rev. St. Wis. 
§ 3096. It suffices hère that foreclosure of the lien would pass title to 
the plant and to the interest of the owner in the land. The principle 
announced bas authoritative support. In Cam. v. Gadight Co., 12 Allen, 
75, and in GaMght Go. v. Stàte, Q Cold. 311, it was held that gas pipes 
laid in the streets of a city constituted part of the apparatus. In Man- 
ufaduring Go. v. Gleason, 36 Conn. 86, a blowpipe, conveying air from 
a blower to a forge, was held part of the blower. In Dert-kkson v. 
Edwards, 29 N. J. Law, 469, a flume 100 feet in length, for the convey- 
ance of water from a pond to a wheel within a mill, was declared to be 
"as necessary and as fixed contrivance for making paper at that estab- 
lishment as the water wheel and the breast shaft and the grinding en- 
gines are," and covered by a lien upon the mill. In Kenney v. Apgar, 
93 N. Y. 589, a lien upon a building and land was sustained for the 
expense of a sidewalk in the street adjoining the premises, although the 
owner's title extended only to the sidewalk; the sidewalk being de- 
clared an appurtenant to the land, within the meaning of the act. In 
BeaUy v. Parker, 141 Mass. 523, 6 N. E. Rep. 754, a lien was as- 
serted Upon a house for a drain pipe Connecting the house with a sewer 
in an adjoining street. The court remarked that it made no différence 
whether, the owner of the house had any interest in the land through 
which the pipe was laid, except the mère right to lay the pipe therein. 
The drain pipe was necessary to the use of the house, and a part of it; 
hence the lien would lie. In ifo Des Menues Water Go., 48 lowa, 324, 
the land, building, and water mains of the company were held to be 
real estate; and that the mains, although not laid upon the lot, were 
appurtenant to the main structure, and would pass as an incident to the 
principal thing. See, alsoj Capital City Gaslight Co. v. Charter Oak Ins. 
Co., 61 lowa, 31, 50 N. W. Rep. 579. In Steger v. Refrigerator Co., 
89 Tenu. 463, 14 S. W. Rep. 1087, the défendant erected machinery 
on its land to manufacture and fumish vapor for cold storage. The cold 
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vapor was coïïveyediitiipipes laid throuih the steeets. li was held that 
the pipes, bêiriè»'eBsetitial to the enteiJptise,: witH the-liceuse of easement 
nnder which thëyi werelaid, Would pass undeï a sale of the property as 
anentirety. A lien was allowed upon the lot and plant for material and 
labor furnished in respect of the pipes. In Badger Lumber Go. v. Marion 
Water Supply, etc., Co,, 29 Pac. Rep. 476; on rehearing, 30 Pac. liep. 
117, — the suprême court of Kansas adjudged amechanic's lien upon an 
eleetric power plant, and the premises upon which the plant was situ- 
ated, for polés placed in the public streets, and upon which were 
stretched the wires counected with the eleetric light machinery. In 
Brooks V. Railway Gb., 101 U. S. 443, a lien for raaterials and labor 
upon one section of a railway was extended over the entire road. This 
is an instructive case. The company was organized to build a railroad 
Irom Burlington, Iowa,to some point on the Missouri, river. From 
Burlington td Viele the eompany used the track pf another company; 
from Vielé to filoomfleld the company bnilt and paid for its own track; 
from Blooiïifiéld to Moulton thecohapanyused the track of another com- 
pany; and froltl Moulton,' lowa, to Uniotiville, Mo., it built its own 
road. The itiaterials and labor for which a lien wasclaimed were fur- 
nished and- dobe uponthis latter pièce of road. It was urged in ré- 
sistance of thé èlaim that the road was built in sections, and that there, 
was such a separatÏQn iri spaée and time that they could not be consid- 
ered as "oiie improvement. The lien was, however, declared upon the 
road, right of way, stations, etc., of the company, from Viele junction to 
the south ëtaté Une of lowajthei 'court asserting that "the intersection 
of fourteeû miles of another road between Bloorafield and Moulton does 
not destroy the identity of "th* improvement, nor couvert it into two 
railroads." ■ . ^ ' 

The suprême court of Wiscdûsin, in considering the statu te in ques- 
tion, has adopted a like libéral construction of the law, with a viewto se- 
curing the benefit of a lien to thosewhose rightswere sought to be proteeted. 
The statute accords a lien to one who furnish es labor or materials in or 
about the construction of the bW«Ming or machirtery, " constructed so as 
to bècome part of the freehold -ùpon which it is to ,be situated." Not- 
withstanding this language, that court, in SprvÂen v. Stovi, 52 Wis. 517, 
524, 9 N. W. Rep. 277, allowed a lien for a draft tube, procured and 
designed to be attached or permanently annexed to the mill, but which, 
in fact, had not been attached; Thè effect of this décision is that, if 
the principal structure be a part of the freehold, there exists a lien 
thereon for parts furnished with the intent to be affixed, but not in fact 
attached. With greater reason should a lien be allowed upon the prin- 
cipal structure for piping attached' and constitu'ting an ^sential and in- 
dispensable part of the plant. The case o{ Euf aida Water XJa. v. Addys- 
tcm Pipé & Sted Go., 89 Ala. 552, 8 South. Rep, 25, stands opposed to 
the cases cited, aiidto the holdihg hère. It is ottly necessary to observe, 
with respect to that case, thât,.as I think, it givés biit narrow interpréta- 
tion to the Btalute, and évidences adhérence to the strictest letter of the 
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law, in despite of its manifest purpose. The décision is in sharp con- 
trast with the holding in Brooksv. RaUway Go., and the libéral construc- 
tion adopted by the suprême court of Wisconsin. 

I am persuaded to the conclusion that the fact that the piping is laid 
within the streets présents no objection tocharging itscost asa lien upon 
the plant and the parcel of ground upon which the pumping works and 
well are situated. 

4. It is further insisted that the lien statute has référence only to 
property that may be sold on exécution, and that the plant hère, being 
such onlj' as is essential to the use and enjoyment of the franchise, can- 
not be taken in exécution, and is therefore exempled from the opération 
of the law. In support of this contention the court isrefeiTed tothe fol- 
lowing authorities: Fosterv. Fowler, 60 Pa. St. 27; Gwstv. Water Co., 142 
Pa. St. 610, 21 Atl. Rep. 1001; -Fbuwdn/ Oo.y. BuOock, 38 Fed. Rep. 566; 
Harrison & Howard Iron Co. v. CouncU Bluffs City Waterworks Co. , 25 Fed. 
Rep. 170. The first is the leading case. Guest v. Water Go. is but an 
écho. Foundry Go. v. BvMock is rested solely upon grounds of public polr 
icy, citing in support Foster v. Fowler, and the décision of the suprême court 
of Wisconsin in Wilkimon v. Hoffman; not, hovvever, distinguishing be- 
tween a corporation municipal and onegua^i public, nor referring to Hill 
V. Railroad Go , where the distinction is assertedi Harrison & Howard 
Iron Co. V. Gounoil Bluffs City Waterworks Co. does not pass upon the ques- 
tion. In Foster v. Fmler, a water company incorporated for the pur- 
pose of introducing water into certain boroughs, for the use of the inhab- 
itants of those boroughs, was sought to be subjected to the opération of 
the mechanic's lien law of Pennsylvania, with respect to its property es- 
sential to the opérations of its franchise. The court declared against the 
lien, saying that corporations " for the building of bridges, turnpike 
îoads, railroads, canals, and the like," are agencies of the public, "di- 
rectly interested in the results to be produced by such corporations in 
the facilities afforded to travel and the movements of trade and com- 
merce," and that the use of the franchise "is not to be disturbed by the 
seizure of any part of their property, essential to theiï active opérations, 
by creditors. They must recover their debts by sequestering their earn- 
ings, allowing them to progress with their undertaking to accommodate 
the public." The court quotes approvingly the remarks of Seegeant, 
J., in Canal Co. v. Bonham, 9 Watts & S. 27, that — 

"ïhe privilèges granted to corporations to construct turnpike roads, etc., 
are conferred with a view to the public use and accommodation, and they can- 
not voluntarily deprive themselves of the lands and real estate and franchises 
which are necessary for that purpose; nor can they be taken from them by 
exécution, and sold by a créditer, beeause to permit it would defeat tlie whole 
object of tbe charter, by taking the improvements out of the bandsoftbe 
corporation, and destroying their use and beneât." 

The court further observed: 

"We think the remark of Lowhie, J., In Williams v. Controllers, 18 Pa. 
St. 275, i» in point hère, ' that, where there can be no exécution, there can be 
so action,' and that is as true in this case, if we are right in tbe character we 
.bave assigued to this corporation, as it was in that. " 
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In the case referred to, a naechanic's lien was denied for njàterials fur- 
nished in the edùstruction of a public schoolliouae; tlle quoted remark 
of Judge LowRiE being used in this connection: 

"TV'hère there eàn berio exécution, there can be no action, and as a leoari 
faoias is the: only exécution proper on à judgment on a mechanic's lien, and 
as that sort o£ exécution is not allowed against a county, it follows that this 
fonn of action cannot be sustained, if thèse défendants corne witkin the mean- 
ing of the Word ' county.'" 

Judge LowRŒ then proceeded to show that the statu te exempts from 
exécution ail public corporations. 

I hâve quoted at length from the opinion in Fosterv. Foivîer hecause it 
bécomes important to ascertain the précise reasons upon which that déci- 
sion isgrounded, with a view to ascertain whether the principles declared 
can be applied to conditions prevailing within the state of Wisconsin. 
Theéuiii'eme court of Pennsylvania, it will be perceived, bases its hold- 
ing upon two grounds: First, hecause of the public character of the en- 
terpfisé; that therefore, as the corporation itself cannot voluntarily de- 
priv« itself of its property essential to the purpose of its organization, so 
it cannot be taken by oreditors; and, second, and quite incidentally, that, 
"wfaere there can be no exécution, there can be no action." 

With respect to the first ground, if I hâve correctly interpreted the 
décisions of the suprême court of Wisconsin, the public character of the 
enteifprise is not allowed to defeat the application of the gênerai laws of 
the State to a private corporation. The policies of the two states in this 
regard would seem to be widely divergent, and the décision of the one 
cannot be allowed to control the policy of the other. It would also ap- 
pear:from the observation of Judge Serqeant that -in Pennsylvania a 
gtMH» public corporation cannot voluntarily deprive itself of its property 
essential to the exercise of its franchise, and that the right of the cred- 
itor to tàke corresponds with the right of the debtor to alienate. It is 
not soin Wisconsin. Hère the corporation may "take and hold propr 
erty, bbtà real and Personal, * * * and sell, convey, or othervvise 
dispose of the same;" may "mortgage its franchises, toUs, revenues, and 
property, both real and personal, to secure the payment of its debts, or 
to borrow money for the purposes of the corporation," (Rev. St. Wis. § 
1748, subds. 6, 7,) and may lease, sell, convey, or assign its franchises 
and privilèges conferred by law to any corporation, where such rights 
would be in direct aid of the business of the purchasing corporation, 
(Id. § lt75a, as amended by chapter 127, Laws 1891.) In the exercise 
of thesê pOwers of aliénation, the corporation stands upon like footing 
with àii ilidiyidual, and ÔÀbjept tp like Jiability tô Involuntary aliena- 
tiop. , Inthe absence of: express légal exemption, "it is an inséparable 
incident to property that it jhould; be liable to the debts of the owner, as 
it is to his aliénation." Hffugh v. Oress, 4 Jones, Eq. 295, 297. 
Np sijçh ..^x^mption is expresse^d ypon ,the statute book. To the con- 
trary, i^ ilSimost manife^t!, that thé législfliure designed that the prop- 
erty QfaÛ ipriviate corporations, purely private or quad public, should 
be subject to sale for the payment of debts. In the case of the latter 
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class, to avoid arrest of the enterprisè, and public inconvenience result- 
ing from aliénation, voluntary or involuntary, the law enacts that the 
purchasers of the franchise of any corporation, by purchase at sale un- 
der mortgage, in bankruptcy, or under judgment, order, decree, or pro- 
ceediugs in any court, niay organize anew, and shall be vested with the 
rights, privilèges, and franchises of the old corporation. Rev. St. Wis-. 
§ 1788. I conclude, therefore, that the ruling in Poster v. Fowler, as to 
the tirst ground upon which it is based, is not applicable hère. 

With respect to the second ground upon which the décision of that 
case is placed, that, "where there can be no exécution, there can be no 
action," it bas been seen that the phrase occurs in Judge Lowrie's opin- 
ion, holding that a mechanic's lieu cannot be enforced against a munic- 
ipality. Not content to rest his judgment, as it might well bave been 
résied, upon the broad ground of public policy, he prefers to base his 
conclusion on the more technical objection that by the statute of the 
state a mechanic's lien could only be enforced by levari fada», — a writ 
peculiar to the state of Pennsylvania,— and such a writ could not by law 
issue ^ainst a public body. Such ground of décision is whoily inap- 
plicable in the state of Wisconsin, where the lien is foreclosed in equity, 
and the sale is under decree, and property of corporations may be sold 
lander decree to enforce payment of debte. Upon this phrase, so em- 
ployed, rests the whole contention that the lien lawe apply only to prop- 
■erty that can be sold under a writ of exécution. It must be borne in 
mind that in Pennsylvania there exists no separate equity jurisdiction, as 
hère. Ail judgments there are enforced by some sort of writ of exécu- 
tion, and are not, so to speak, self-executing, aa is a decree in equity 
hère. The phrase must be interpreted in the light of that fact. The 
terra "exécution" is there employed, as I think, in a broad sensé, com- 
prehending ail means by which the judgments or decreesof courts are 
«nforced. In such sensé, the phrase is well enough as a test, whether 
an asserted right is given by statute, although modem législation, per- 
mitting actions against fédéral and state governments without power of 
enforcement by the courts, présents an exception to the rule. In gên- 
erai the right to judgment or decree necessarily carries with it the right 
of enforcement of satisfaction, and where, by reason of public policy, 
the right cannot obtain, it is held the statute does not embrace the par- 
ticullar right asserted. Property exempt from sale under any judicial 
proceeding, upon grounds of public necessity, is not within.the opéra- 
tion of the lien laws, and for the like reason, unless the law so expressly 
déclares. In other words, the exemption goes to the character of the 
use of the property, and not to the îorm of the writ or proceeding by 
which the right is enforced. 

Judge Dillon correctly apprehends the rule when he says, speaking 
of the exemption from the opération of the lieu laws of municipal prop- 
erty held for public use: "It is only such property as can be sold under 
judicial process that is Bubject to .such liens, , Laws creating liens in 
favor of mechanics are enacted with référence to that class of property." 
Dili. Mun. Corp. (4th Ed.) § 577. In BaÂger Lumber Co. v. Manon 
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Wnter Suppty, de., Oo., (Ean.) 30 Pac, Rep. 117, the rule ia thus stated: 
"The gênerai rule is that property of a corporation which may be sold 
under a mortgage or spécifie lien given by the owuer may be subjected 
to: a mechanic's lien." In whatever variety of language the rule may be 
formulated, the rightto the lien corresponds with the right of the debtor 
±o felieùate. aubject only to litnitation founded upon grounds of public 
policy* In most states the lien is enforced by writ of exécution; hère 
by foreclosure, as in case of a mortgage. AU other lienholders for con- 
struction may join as plaîntifFs, or, refusing, be made défendants. AU 
subséquent, lienholders or purchasers are to be made parties, and fore- 
clbsed of their interests. The aale is by decree, and absolute, without 
■rédemption, as in the case of a sale under exécution. Rev. St. Wis. §§ 
3821, 3324| 8326. If.there ean be no action where there can be no 
comraon-lâw writ of exécution, the lien law of Wisconsin would be 
OThoUyinoperative, and inefficient for any purpose. The contention 
cannot be uphêld. The lien law of Wisconsin applies to aU property 
which is tbe subject of aliénation by the debtor, and of sale under what- 
ever forbi iof judicial writ or proceeding. It does not apply to the prop- 
erty of milnieipal corporations held for public use, because such prop- 
•eirty is not tbe; subject of judicial sale while so held. But the property 
of ail corporations, privatè or quad public, is so subject under some form 
of judicial prqteeding. I discover in the statutes no exemption. Ac- 
tions against them may be.jbrought as against natural persous, (section 
:3204;) ând, after judgment at law and return of exécution nulla bona, 
the court may sequestrate the stock, property, and eflfects, and appoint 
a receiver, (section 3216,) and distribute its property among the credit- 
ors, (section 3217.) In the case of toU-taking corporations, the fran- 
chise and the, property may be sold upon exécution in the manner pre- 
scribed. (Sections 3229, 3235.) A gwasi public corporation being, then, 
not exempt by reason of aihy public policy, and expressly subjected to 
the laws for the enforced payment of debts, the case of Foster v. Fowler 
cannot be applied hère. The lien of the statute obtains unless the ob- 
jection next to be considered avails to defeat the right. 

5. It is lastly urged that the plant is essential to the use and enjoy- 
ment of the franchise, and inséparable from it, and that therefore the 
lien of the statute cannot be enforced. It was said by Mr. Justice Cas- 
soDAY in Improvement Go. v. Wood, 81 Wis. , 51 N. W. Rep. 1004: 

"The rîghts, franchises, and plant essential to the continued business and 
purposes of such corporations are not to be severed, broken up, or destroyed, 
without express législative ■ authority, but, on tlie oontràry, are to be nre- 
served in their entirety." 

It was also asserted by Mr. Justice Pinney in Fond du Jmc Water Co.. 
w.eityofFondduLac, 82 Wis. , 52 N. W. Rep. 439, 441: 

, ■ "In vijitae of the intimate and necessary relation of the lots and the mains, 
pipes, and hydrarits, which extend to most parts of the city, with the fran- 
chises and privilèges of the plàintifE, it would seem that, as a subject of tax- 
ation, as Well as of sale ubdér judicial proceSs, they are to be regarded as an 
entirety; and, as the plaintiff is a quasi public corporation, a distuember<^ 
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ment, — a séparation of the entire plant, — under such proeeedings, cannot be 
allowed." 

I fully concur with the déclaration» of thèse able jurists. I assume 
that the term "franchise," as there employed, refers to the privilège to 
raaintain and operate . the plant, and not to the franchise to exist as a 
corporation; the former being the subject of transfer, the latter nottranS- 
missible, Memphis, etc., B. Co. v. Commmionera, 112 U. S. 609, 619, 5 
Sup. Ct. Eep. 299. When then results? The incorporation of the material 
for which a lien is hère claimed into a plant operated under a franchise 
■was the act of the défendant. The plant and franchise may not be sev- 
ered by jùdicial sale, because of the peculiar public use to which the 
plant is devoted. The law gives a spécifie lien upon the plant for the 
material incorporated into it. Does the inséparable character of fran- 
chise and plant présent an insuperable obstacle to the enforcement of a 
right given by the lawî I think not. The défendant opérâtes its plant 
"and uses its franchise subject to the obligation to pay the claim of the 
lienor.» PurtM v. B6U Cb., 74 Wis. 132, 135, 42 N. W. Rep. 265. 
Sinee, then, the act of union was by the procurement of the défendant, 
and by severance of franchise and plant, the latter would become of lit- 
tle worth, and the paramount public welfare forbids their séparation, 
in the interest of both créditer and debtor, in the interest of the public, 
and as a matter of common equity, plant and franchise should be de- 
creed to be sold as an entirety. I think it within the inhérent powers 
of a court of equity to so decree; not that the lien embraces the fran- 
chise, but because plant and franchise hâve, by act of the défendant, 
been rendered inséparable, The plant bas been applied to a public use. 
The public welfare requires that use to be uninterrupted. A court of 
equity may therefore well require that the right to the use shall follow 
the tangible property devoted to that use, and dépendent upon it. It 
may well be required that, upon subjeetion of the plant to sale in satis- 
faction of the lien granted by the law, the franchise to maintain and op- 
erate it for the public use shall be sold with it, as an essential incident 
to it; tréating plant and franchise as an entirety. Otherwise, a jùdicial 
sale would work destruction to both plant and franchise. The course 
suggested is conformable to equity. It conserves the public welfare. 
It préserves this property to public use, giving to the purohaser the es- 
tate as the défendant has it. It renders to the complainant a right 
given it by the law. It opérâtes not unjustly upon the défendant, since 
thereby its property, subjected by the law to sale, is preserved from sac- 
rifice necessarily resulting from séparation of franchise and plant. It is 
demanded by the exigency of the occasion that equity should supplé- 
ment and effectuate the law. Indeed, if, as a matter of strict légal 
right, the franchise to operate does not inhere in the tangible property 
necessary to its use, as an essential incident to it, I think that in a court 
of equity the défendant may well be deemed, by bis act of devoting thia 
plant to public use under its franchise, thereby rendering it inséparable 
therefrom, to hâve assented that upon its saie, voluntary or involuntary, 
the franchise to operate should pass with it. 
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' T'he'Mfte-îSÎfeeiiliar àad somewhttt ùovel. I believe the conise pro- 
posed to be grounded on acknowledged principles of equity. I thînk, 
also, thai ithàstàç support offaighauthority. It is recognized in the 
stâttttéwhjçh aûthorizes réorganisation of purchasers of the franchise at 
œtledûbanlcïupfcyorundèr judicial decree. Kèv. St.i)y'is.§ 1788. In 
Dî^moMdje Gb/V; SftepAeî-d, 21 HowL. 112, updn bill filéd to enforce pay- 
niçàt'rit.ajudgmèntatlawagainst a bridge Company, the court held 
that it waa'within the province of a court of equity, without statutory 
sandtionv to csnse possession to beitaken of the bridgé, to appoint a re- 
ceivep to coHect toll9,i:and:to cause them to be applîed in discharge of 
thè'jtidginent. In C?tte y. Gamoi Coj j 24 How. 257, 264, Mr. Chief Jus- 
tidé TÀNBY, withbut ruling ùpon itj suggests the précise reraedy hère as- 
serteâ.t'' In Ba&-oad €b. y. Jamea, & WaU. 750, on appeal from this 
Goiïrt^ficomplainant had obtained juâgment at law against the La Crosse 
(fcMiâwttufcee Railroad Goinpany, aad filed his bill to déclare the lien 
of !feifc|i«dgnjentand for aisale of the road. The court entered a decree 
diélkriqg the lien, and diteçtihg a Sale. , The report Of the caseupon 
a|>ï>68lidoèsnk>tidièclo8e the terme of the decree, but, as appears fiom 
thiô ffecoafd» of this court; if directed « sale of— 

" iA.li Uad^iDgiilar, the railroad propert^ feno wn as tbe 'La Crosse & Mil waukee 
Bailroa^,! from Milviraukeé! to Fortiigie Q^ty.its dépôts, station houses, and 
buildinglB^ togethei" withall ite rolling stock, franchises, and appurtenances 
no^4ftr possession of or p^injed by tbç Mtlwaukee and Minnesota K. K. Co." 

Ui)on appeal the decree was affirmedjthe court observing, after de- 
claring the lien ûf the judgment: 

""Wé do net do'ibt that a^sale under a Recrée in cbancery, and conveyance 
In pursuafice thereof» conirmed by the court, passed the whole interest of 
the ^otnpaoy existiug at thp term of itsi rendition to the purchaser. " 

ÏThéèe'wonld seem tobè no escape from the binding authority of this 
cal^. The liett of a judgment and that arising under the mechanic's 
lié» îaWs' are at least of équal dignity,! bdth being the créatures of stat- 
lite^ and there ia no distinction in principle between the création of lien 
by mOrtgage or by statutel flïH v. Railroad Go., 11 Wis. 223, 233. If, 
ia^thie enforcementof the lien of a judgment upon thereal estate of a 
eorïwratioûguosi public, its franchises to opéra te the property for public 
use tnày be sold with the property, I fail to understand why similar ac- 
tion m*y not be taken by a court of equity wIth respect to the enforce- 
mént cif a mechanic's lien. In Railroad Ô). v. Ddamore, 114 U. S. 501, 
5 Sup. et. Rep. 1009, it was ruled that the franchises of a railroad Com- 
pany, which can be parted with by mortgage, will pass to the assignée 
in bankruptcy, and may be sold under decree. The court déclares, 
(page 6-10:) 

"It fbllows that, if tbe franchises of a railroad corporation can by law be 
mortgaged to secure Its debts, tbe aurrender of its property opon the bank- 
laptçyMtbe company carriesi tbe francliises.and they raay be sold; and passed 
^ th^^purp^aser at the bankruptcy sale." 

Andftbere, as hère, the Burreiider or subjection of the property to the 
créditer was involnntary, and by compulsion of law. In the case of 
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H<m.meiv. Tru&tGo., lO&XJ. S. 77) SQjthe Qourt held that state laws 
authorizing rédemption from sales of ir^al estate could not be applied 
to the real estate of a corporation operating its property under a fr^n-, 
chise and for public use. The court deqreed an absolute sale, because 
"a sale of the real estate, franchise, and personal property separately 
might in every case prove disastrous to ail concernfed, and defeat the 
ends for which the corporation was created." In Steger v. Refngerator 
Co., supra, the suprême court of Tennessee 4eclared "that the pipes, and 
the license or easement under which they are laid, would certainly pass 
under a sale of the property as an entirety.and for operating purposes, 
no réservation being made." So, also, in the case of RaÛroad Co. v. 
Parker y 9 Ga. 377, where judgment creditors were proceeding to sell 
separate. portions of the railroad, a court of equity arrested the execu-. 
tions, and decreed a sale of the road, "withaJl the rights, franchises, 
and property connected therewith," and distributed the proceeds among 
creditors according to their respective rights. The eminent Judge 
LuMPKiN, revievving this decree, observes: 

"The cbancellor, then, in taking this matter in hand, and directing a sale 
of the entire interest for the benefit of ail concerned, was but invoking the 
powers of equity to aid the defects of law, and applying analogous principles 
to the existing emergency; and, so far from transcending bis authority, he is 
entitled to the thanks of the parties and the country for the correct and en- 
lightened polioy which he adopted. Had he faltered, or shunned the responsi- 
bility thus cast upon him, he would hâve sbown bimself unworthy of the 
high ofiBce which he filled. As it is, this précèdent will stand in bold relief 
as a landmark for future adjudications." 

I follow thèse landmarks, guiding me, as I think, to a correct con- 
clusion. 

Let there be a decree for complainant, declaring a lien for its debt 
upon the waterworks plant and upon the interest of the défendant in 
the promises in question; directing a sale of the plant, and such inter- 
est in the lands, and of the franchise of maintaining and operating the 
plant for the uses to which it is devoted by the law of the defendant's 
incorporation, as an entirety, and that the proceeds of sale be brought 
into the registry of the court, for distribution among ail who may show 
right thereto. 



San Diego County v. California Nat. Bank et al. 

(Circuit Cowrt, 8. D. CaUfomia. Ootober 3, 1893.) 

1. Bai^ks and Banking — Deposits— Coontt Fukds. 

Where the treasurer and tax oollector of a coiinty, without authority of law, de- 
posit county money s In a bank, and receive oértifloates of deposit marked " Spécial, " 
the title to tae moneys does not pass, although there is no agreement tnat tha 
identieal biUs shall be retumed, and they are mized witb the bank's gênerai f unds, 
and the county is entitled to recover an equal amount from a receiver of the banlÉ 
prior to the payment of the gênerai depositors. 
S. Samb— Equitable Kemedies. 

The county's rights in scoh case are enforceable only by a blll In equity, for tbero 
is no privity of contract between It and the bank. National Bank v. ïnsxinmc» 
• €fo., m U. a 54, foUowod. 
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In Bquity. Bill by the county of San Diego againat the Califomia 
National Batik and Fredriok N. Pauly, as receiver thereof, to recover 
certain moneya deposited in the bank by the county treasurer and the 
tax collector. Heard on demurrer to the complaint. Overruled. 

Works & Works, for complainant. 

M. T. ÂUen, for défendants. 

Ross, District Judge. This suit was originally brought in the su- 
perior court of San Diego county against the défendant bank, a national 
bank organized under and pursuant to the laws of the United States, and 
which became insolvent and suspended payment on the llth day of 
November, 1891, and agaînst Fredrick N. Pauly, the duly appointed 
and acting receiver of the assets and property of the bank, on whose 
motion the suit was tranSferred to this court. The complainant is a 
municipal corporation of the state of Califomia, and by its bill charges 
that on the lôth day of August, 1891, its then duly elected, qualified, 
and acting treasurer, C. R. Dauer, made with the défendant bank a de- 
posit of the nioneys of the complainant then in his custody as such 
treasurer, of $5,975.70, lawful money of the United States, and took 
from the bank a certificate of deposit therefor, in the words and figures 
foUowing, to wit: 

"5,975.70 The Califomia National Bank. 

"Dollars. 
"San Diego, Cal., August 13, 1891. 



"No. 6,700. 



g, ;"0.-,Bj Davier, Co. Tr^s,, bas deposited in this bapkfl,ve thousand nine 
•° hùhSrèa sèventy-'âvé and séVeiity ohe iiundredths dollars, payable to tlie 
order of same, on return pf this certiflcate properly indorsed. 

■''-■: ;i-^>; >^; ' "G.N. O'Bkien, Cashier." 

V Other sîmjl^r djepomtà/Py ;Da^ as such county treasurer, aggregàl^ 
\ag $10,000 ^a'I^cïitïonàlç^fipmplainant's money, are also alleged, for 
which similar: certificatêj?)!6f^ieppsit are allégea been issued by 

thebank.i^ancï takçn bytlie: treasurer. The biUfurther charges that on 
the 2dofi%veniber, 1891,,! !t;}ie then duly èlected, qualified, and acting 
tax collectôr, tï. W. Weirièke, of the county complainant, madè with 
the défendant a deposit of the moneys of the complainant then in his 
custody as such collectôr, of $6,114.85, lawful money of the United 
States, and took from the bank its certificate of deposit therefor in the 
words and figures foUowing, to wit: 

"6,114.85 The Califomia National Bank. 

"Dollars. 
^ "San Diego, Cal., November 2. 1891. 
•1 "No. 6,891. 

I, "H. W. Weiiieke, Tax CoU'r, bas deposited in this bank six thousand 
p one huRdred fourtéen ànd eighty-flve one hundredths dollars, payable to 
the order of same on return of this certificate properly indorsed. 

' ^ ^ "G. N. O'Bbien, Cashier." 

Other similar deposits by Weineke, as such county tax collectôr, ag- 
.grégatJng |2O,<)p0'àddilional of complainant's money, are also alleged, 
for which similar certificates of deposit are alleged to hâve been issued by 
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the bank, and taken by the tax collector. The bill further allèges that 
betweenthe 2d and lOth days of November, 1891, the aforesaid tax col- 
lector of complainant made with the défendant bank deposits of the 
moneys of the complainant then in his hands as such collector, In vari- 
ons amounts, aggregating $24,532.75, for which no certificates of ileposit 
were taken by him. It is averred that ail of the moneys so deposited by 
the treasurer and tax collector of the complainant county were held by 
its officers in trust, for the complainant, and were deposited by them, 
and received by the bank, without authority of law; that the deposits 
were made by the officers named, for safekeeping; that the bank knew at 
the time that the moneys so deposited were the moneys of the complain- 
ant, held by the treasurer and tax collector, respectively, as public offi- 
cers, and in trust for the complainant; and that each of the certificates 
issued therefor was indorsed "Spécial,'' because of the fact that the 
moneys were public and trust funds. It is alleged that no part of the 
moneys so deposited bas been repaid, except thesum of $2,453.27; that 
the défendant receiver bas, since his appointment, received of the assets 
of the bank a sum sufficient to pay and satisfy the amounts deposited 
by the treasurer and tax collector, but refuses to pay the same to com- 
plainant; thatthere is not sufficient moneys or assets of the bank to pay 
its indebtedness in full; and that the receiver is about to, and will, un- 
less restrained from so doing, apply a partof the funds now in his hands, 
and alleged to belong to complainant, to the payment of the gênerai in- 
debtedness of the bank, thus depriving complainant of its alleged right 
to receive. the amount of its funds in full. 

The défendants, by demurrer, urge two objections to the bill: First, 
thàt complainant bas a plain and adéquate remedy at law; second, that 
the bill coh tains no equiti'es entitlirig complainant to any relief against 
the défendants, or either of thém. It is very clear that if the bill states 
a cause of action at ail it is of an équitable nature, and enforceable in a 
court of equity only. A sinailar point was raised in the case of National 
Bank v.' Insurance Cd., 104 U, S. 54. In thàt case bne Dillon was the 
agept ofthe insuranee compâny. He kept an account with the bank; 
the account was entered on the bank books with him as gênerai agent. 
As agent of the insuranee company he collected, and it was his duty to 
remit, the premiums. In the course of his dealings with the bank he 
borrowed money on his personàl obligation. Finally, the bank sought 
to appropriate his deposits to the payment of this debt. The insuranee 
company filed its bill in equity to recover the amount of those deposits, 
as equifably belonging to it. The fact that they were premiums re- 
ceived for the insuranee company was shown. The court said: 

"It is objected that the remedy of the complainant bélow, it any existed, is 
at law, and not in equity, Éui the contract created by the dealings in a bank 
account is between the depoaitor and bank aloue, without référence to the 
bénéficiai ownership of the moneys depos.ited. No one can sue at law for a 
breach of that contract except the parties to it. There was no privity created 
by it, even upon the facts of the présent case, as we bave found them between 
jthe bank aifld the insuranee company. The latter would not hâve been liable 
for an oveidiaft by Dillon, as was decided by this court in National Bank 
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%'/«»ttrteMce Ce>., lOSTTi. S'J fSS ; ttild, ctihvètsély, foi* the balktice dùé frttnh 
tbe barikiào action ail^i*Tl^oiithea6coûn't coula be tnaintaiinâd bytheinsar' 
<a<i)cëîflOffii)ao^< But altho!t<gb thé relatiqfi,\betweeni thebaakaiviitsdepositoi' 
.»tba^imei"ely>of debtflj;;^:}(l.e3;editojc;^ ^he balance d^e pn the account is 

fljjlj, a |deb|, ,yet the qiie^ljpn is always /open, ' To whm». ip eg^uity, does it 
benéflcialiy peldng? ' iHliè monéy deppslted beIonged"to a third peison, and 
ifr^lfel^'by'thedepositîrîh a fldriciary capacity, its charactfer iâ not changed 
by béwi i»]aced to hîs ciëdlt'ih his bankWcount." 

"Bêèy-èA&b.Bcvr^v. Cfêe^, 137 Û. S. 411, 11 Sup. Ct. Rep. 118: 
BâM% talkei; 130 V.B.2Q7, 9 Sup. Ct. Kep. 519. ■ 

In' tfté présent case, not only did the défendant bank, according to the 
à^efmëhts of the bill, hâve' kûoWledge that the depositors of the moneys 
iiil question were, at thé tiiae of such deposits, ofHcers of the complain- 
a^t çounty, arid that thé tûoneys so depiàsited belonged to the complain- 
â^it, and were thereforé héld by the oiBcers deposîting .the sàme in trust 
jfdj thfi, cOunty, but the tank is cl^argeable with notice df the fa(3t that 
tHé' lawof the State madéit illégal for th ose ofEcers to rnake, or the bank 
'to rèeeive, such depositâ. FameK v. City of Los Angelà, 87 Cal. 603, 25 
Pac. Rep. 767. 

The bank, therefore, âcquired no title to the moneys so deposited, as 
a^ainst the complainant, and they continued impressed with the trust 
ïii complainant's favori It istrue that the moneys in question wete not 
niaide as a spécial, as cdntradistinguished from a gênerai, deposit, as 
tiiQse terms are understë'od lu banking matters; that is to say, it was 
noii agreed between the ôfflcers inakîng the deposits and the bauk that 
the identical moneys deposited were tô be returned. The ùioneys de- 
poéited by the bfScers of complainant were no doubt mingled with the 
nibnéyS of the bank, and their identîty thus lost; but can such fact de- 
strby tjie trust in complainant's favor, 6r prevent the enforcement of it 
bj^a cpurt of équity? 7^e bank being insolyent, the question is be- 
tWêett ttie coinplainant &ûà the gênerai creditors of the bank represented 
by the rèceiver. The ofclînary creditors became such voluntarily; they 
dépoiited their money wîth the bank with their eyes open. But the 
niioney of the coin pîainarif was deposited by its officers, airid received by 
tlïé bank, not only withpUt the knowledgé of complainant, but contrary 
tb l^W. To put the complainant on the sslme plane with the ordinary 
credîtbts îs to make the former shate in a'ioss to which it did not vol- 
tintarily subject itself, ànd to give to the latter a share in na'oney which 
neV'er in equity becamie thé property of the bank. This is certainly not 
jHst. ' It was said by Sir. Justice BBAbLEY in Frdinghujjsen v. Nugent, 
3èMd.-È,ep. 239: 

"Formerly, the équitable right of folIÔw;ing misapplied moriey or other 
propêrtj' into the hands tif thé parties receiving it depended upoii the ability 
of identifying it, the éqult^r attaching oÉlIy to the very property misapplied. 
This 'rigbt Was first eiteôdèd to the pWeeéda of the property, namely, to that 
Whïch was prOcured ih place of itby exchatige, purchâisè, tir sale; but il it 
'became confused with ôtner property of the é&me kind, so as nôt to be distin- 
guishable, without anyfatilt on the part of the possessor; the equity Was lost, 
Finally, however, it has' beêh held as the better doctrine that confusion does 
not destroy the equity èntively, but converts it into a charge upon the etitire 
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mass^ givjpgrto the party injured bjf the upla wf ul diversion: a priority of right 
over tfie Qt^ier creditora of the possessor." 

This rule was recognized as correct and applied by the suprême court 
in Natïonai.Bank v. Insurance- Go., 104 U. S. 56, 67; Petersv. Bain, 133 
U, S. 694, 10 Sup. Ct. Rep. 354; and its application to the facts al- 
leged in the bill in the présent case is sufScient to sustain it. Demur- 
rer overruled. 



AuQTJSTA, T. à G. R. Co. et d. v. Kittel. 

iCirevU Cmn of Appeau, Mfth Cir(aiit. June 23, 1892.) 

No. 41. 

1. RAn^BOAS OOMPANlBS-^MoKTÔAaES— AUTHOBITT Oï' PbBSIDEST— ESTOPPBL. 

Wlien the président of a companyjchartered by. tbe state of Florida for the con- 
strQotion of a railroad^under the authorizatiou of th^ board of directors, mortgages 
thé compàny'B Uciid, and thé' moliey, which is lOanéd ia good foith, is used by the 
officera of tbe companyi for company purposes, açâ the validityi of the transaction is 
recognized by payment of interest, and the transaction is brought to the notice of 
thë'ai^otorBi both actnaliy and by récordation of the deeds, and there is no répu- 
diation of the mortgage or déniai of the authprity of the président in the premises, 
a subseq-ient resolution by part of the directors, made long afterwards, disapprov- 
ing and ahnulling thepresident's aùthority, âoes hot invalidate the transaction or 

• prevetat a foreclosurersince the Qompany taoitly rîitlfied the aet of the président, 
by not promptly disafflrming the transaction. 

S. Bamb— MoBtOAOïi ov La^d GbanT— Title. 

/the land -iras graatedto the company by the state ofFlorida,to^hichithad beeu 
donated under the swamp aqd overflowed lands act, (Act Cong. Sept. 28, 1^0.) 
The itiortjsâ^e conreyed ait and any interest the company might bave in thé land. 
Held, tbat If the company did not hâve a légal title U) the land, by reason of the ab- 
sence of a patent in the original grant to the state, it had a f ull équitable title, and 
the mioTtgage passed whatever title the company had. 

8. Samb— AoTS OF Beobbtabt DB Faoto^Estoppbl. 

When an assistant secretary of a railroad cofnpany acts as the seoretary infact, 
transactingthe business of the company, with the linowledge of the directors, and, 
as such âë /octo seoretary, attaches the seals' of the company to mortgages exe- 
cuted by th^, company on its land, U is not necessary for the mortgagee, in estab- 
lishing the valldity of the mortgages, to show that ne was an assistant seoretary 

4. SaMB— CÎONSTRUOTION CoNTKACT— VaUDITT— FBAUD. 

The mère f act that the président of a railroad company, unknown to the other 
directors, is interested in a construction Ooutract let by the cotupauy, does not 
make the contract void, if it is otherwise f ree f rom f raud. 

Appealfrotn the Circuit Court of the tJnited States for the Northern 
District of Florida. V 

In Equity. Bill by Joseph J. Kjttel against the Augusta, Tallahas- 
see & Gulf Railroad Company and others to foreclose a mortgage. De- 
cree for complainant. Défendant company alone appeals. Affirmed. 

J. B. 0. Brew, for appellant. " 

fi". Bisbjeê, for appb..èe. 

Before Pabdee and McCobhick, Circuit Judges, and Locke, District 
Judge. 
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'' ï^liôEÊ, Circuit Judge. WitHfthé appeUabt'wiëre joîned as défend- 
ants, in the court below, the trustées of tKe internai improvement 
fund')of: tha state of Flôrida, and William Clark; , As thèse last-named 
défendants ,were not substantially àffécted by the decree of thfe court be- 
low, theydid not join in the appeal. Severance ^being h ad as to de- 
fendaal. Clark, the railioad Company alone appeplsd. 

The Auguste, Tallahassee & Gulf Railroad Company was chàrtered by 
the législature of the state of Florîda to construct a railroad from the city 
of Carrabelle, on the Gulf of Mexico, to the Georgia state line, by way 
of Tallahassee, and thence onwards to the city of Augusta, Ga., under 
a charter obtained frpm the last-uientioned state, — a distance of about 
300 miles. Thè législature of the' state of TloTida grànted the railroad 
Company 15,000 acres of land per mile, of the lands donated to the 
state under the swam'p and ovetflowed lands act, enàctéd by bongress in 
1850. Prior to the matters giving rise to the présent suit, the company 
had constructed and equipped 11} ihiles of its line, from the gulf to a 
point on tbe.west bank of the Pcklpcknee river, for which they had re- 
ceived, under the land grant aforesaid, a certificate (_No.. 1S,909) enti- 
tlihg thè /çpmpany tb 108,971 après pfswamp aùdover^owed" lands. 
Under the charter of the company, the board of directors wâs to be com- 
posed of riiné stockholders, each the bmà fide owner of not less thàh five 
shares of the stock of the company. On May 24, 1889,'there seemed 
to be but Seven director/s,— Henry !A. Blake, K. B. Syn?,ingtpn,, Charles 
M. Zeh, William Clark, W. Campbell Clarkv Henry Gamble, and Robert 
Cumming. Of thèse seven direcfors, 'Blake \?as président; William 
Clark, thBipurportedcapitalist of tiïè company; and the other five, ap- 
pare'ntlyjl'réprësentative» of, William Clàrk's interest.-^all but Dr. Zeh 
being his derks and partners, and Dr. Zeh, his family physician. âuch 
of them as wëre examinfed on the héaring of this cage shp.^ft'ed hy their 
testimony that they were, in the inain, perfunctory directors, foUo-wing 
the leàdftnd wishes of William Clark. 

lu thia sfete of the d'irçctory, on ÎMay 24, 1889,. the record showa that 
a stockholders' meeting and a meetihg of the bpard of directors were 
heldV At the stockholders' meeting, so far as thé évidence iii tl^is case 
discloses, the following proceedings were had: , . 

"A meeting oftbe étoQkholders pf the Augusta, lïallahas^ee & Gulf ^lail- 
road was held at No. 400 Broadway, this day, at 3 o'clock p. m., pursuant to 
adjournment; a majority of ail the stockholders being présent. First, re- 
ferring to thebonding of soipe of the property of the railroad company, the 
Ifollowing resolution was preseiited and unànimously àdoptèd, to wit: «And, 
for the gurposes aforesaid, the board ftf directors are also empowered to dis- 
posé bf abd %ëll ail the said bonds, or any part of them, and also to dispose of 
and sel] any ofihe capital stock of this company notalready issued and sub- 
scribed.fpr, in âuch manner as the board may deem to be expédient for the 
best interests of the company; or, in case the board should deem it expédient 
for the best interests of the company to sell, pledge, mortgage, or otherwise 
use thewhole or any part of tlie, lands now owned or coming unto this com- 
pany from andunder the said land grant from the state of Flbrida, or in any 
«»'««er manner than as heretofore authorized, either permanently or tempora- 
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rily, they are empowered so to do. Resolved, that resolutions or parts of 
resolutions incousistent herewith are hereby rescinded and annulled.'" 

The board of directors, at their meeting, (whether one continuoua 
meeting or in adjourned sessions does not appear,) resolved as foUows: 

"New York, May 24, 1889, a meeting of the board of directors of the Au- 
gusta, Tallaliassee & Gulf Bailroad Company waa held at No. 400 Broadway, 
this day, at 4 o'clock p. m., pursuant to adjoiirnment; a majority of the board 
being présent. First, reeiting and providing for carrying out provisions in 
the resolutions of the meeting of the stocliholders of the same date, it is fur- 
ther provided, in the event, however, that the président should at any time 
deem it expédient to negotiate, sell, pledge, mortgage, or otherwise use the 
whole or any part of the lands now owned or comiog to this company from 
and under the before-inentioned land giant from the state of Florida, and in 
any other manner and form than as heretofore authorized, either permanently 
or temporarily, he is hereby empowered, in his discrétion, so to do; and the 
proper executive oflicers of the company are hereby empowered and instrncted 
to exécute and deliver any necessary and proper papers, and to do any and 
ail proper and necessary things, under the direction of the président, to carry 
this provision into efEect. ïhe président is further authorized and empow- 
ered to make or to cause to be made any contract for the construction and 
equipment of the proposed Une of road of this company from its présent ter- 
minus to Augusta, Georgia, or any part of it, together with ail things usual, 
necessary, incident thereto, upon such terms and conditions as he deems best, ' 
and to therein contract for the payment or sale of any or ail said bonds, stock, 
and lands." i 

It further appears, from the same record of proceedings, that the fol- 
lowing résolution was presented and unanimously adopted, to wit: 

"Eesolved, that William Bailey, of St. Louis, Mo., be and hereby is eleetet} 
a member of this board, to fill one of the vacancies nowexisting, and aiso that 
said Bailey be and hereby is elected to be vice président of this company, to 
fill the existing vacancy. " 

On the same day a résolution was passed, authorizing the président 
to appointa gênerai manager of the company, and to fix his salary. On 
May 28, 1889, four days following, the président of the company, Blake.^ 
negotiated and executed a construction contract with one Frank M. 
Green, represented by his attorney in fact, William Bailey, for the con- 
struction of the road. By the terms of the contract, Green was to be 
paid for coustructing the railroad to Augusta, in bonds and shares of the 
company, to wit, $16,000 first mortgage bonds, $7,000 second mortgage 
land-grant bonds, and $20,000 stock of the company, for each completed 
mile. William Bailey, the newly-elected vice président, not only ap- 
pears as attorney for said Green in the said construction contract, but 
for the sum of one dollar, and other valuable considérations, hè guaran- 
tied the performance of the contract on the part of Green. This con- 
struction contract was signed by the Augusta, Tallahassee & Gulf Rail- 
road Company, by Henry A. Blake, président, John L. Rooney, secre- 
tary, with the seal of the company attached. After the making of the 
said contract, it appears the président, Blake, appointed Contracter 
Green assistant geûeral manager of the company. 

Afaout the middle of September following, the appellee, Joseph J. 
V.52F.no.l — 6 
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EitWl/'flotnething of a capitaMst,! according to hia own évidence, became 
interested'iû the affaira of the company. According to the évidence, 
about t^, tinxç i»entioned, he w»s approached by a broker to loan 
mpn^, RD'i'Was by him (the iîjroker) introduced to Bailey, vice prési- 
dent, and afterwards to Blate, président. The resujt of the negotiation 
was that, ontjie, I8th of Çepteinbei', Kittel loaned the railroad company 
the sum of;$25ti000, receiving as évidence thereof three several promis- 
sory notés» whferein the said. comipany promised to pay to Kittel, or his 
order, th&afdresaid sum of $25,000, with interest from the date of the 
Ibàh at 5î 'pet çeht. per aiînum, iii^gold coin of the Utiited States, at its 
th,eOSt;^nd3:f'<i value, in the arnôuti^ and at the timés specified, that is 
to say:: jÇfpiBii cote for $10,0.00,' payable 6 months after date, with inter- 
est aforésaid frpm September 18, 1889; one note for ^'/jSOO, payable 7 
months and 10 days after date, with interest aforésaid from October 28, 
18895 and OKe; note for $7,500j payable 8 months and 10 days after 
daté, with iilterést aforésaid from' November 27, 1889. To secure the 
paymentBf ttie,$àid seVerarprbtnissory notes and the sàid sum of $25,- 
ÔOÔ, with the i^ierest to accrvie .therèon, the railroad copapany executed 
and delivered to Kittel a mortgage of the 109,000 acr^s of land hereto- 
fore referred to. Said mortgage eontained varions provisions, not nec- 
essary to rècapitulate. 

This traûstfètibù was ehteréd iiito 6n the part of Kittel under the ad- 
vice of counsel, after an examina tion of the books and records of the 
company iû regard to the power and authority of Blake, président, to 
make the loân aiid exécute the mortgage. The évidence shows that the 
said sum #,$35,000 was paid ov^fj according to the contraçt, in four 
différent ohecks drawn by Kittel, on the Union Trust Company, to the 
order of the railroad company, Blakej! président, indotsing for $10,000, 
and M-. W. Hayward, assistant treasurer, for $15,000, thereof. On the 
same day tbsit tbè ûotes and mpritgage were executed, and as a part of 
the same transaction, an agreeme^t was entered into between Frank M. 
Green; ofKansas Gity, Mo., repregented by William Bailey, his attor- 
n&y in fact, William Bailey, individurtïyrand Henry A. Blake, of the city 
of New Yprk, parties of thefirstpajit, Joseph J. Kittel, of the city of New 
York, partyol the second part, ^d. the Augusta, Tallahassee & Gulf 
Railroad Company, partypf the th|rd -part. ïhis contraçt recited that, 
in considération of the loan that day made by Kittel to the railroad com- 
pany, of,$2&j000, and as an additipual inducement to and simultane- 
ously with the making of the l,oap;,afore8aid, the parties qf the first part, 
çlaiming to sbe the. only persons who had a,ny interest in or right to the 
construction eoutract hereinbflfpr§, referred to, transferred and set over tp 
the said; Kittel, partypf the, secpnd part, one tenth interest in the con- 
struction ooe» tract madebctw^enthe railroad company and Green on the 
28th day ipfîilay, 1889, The party of the third part, the railroad com- 
pany, stipufeted in said cofltract; tp retain one tenth of each and every 
one of the, inistallments due and to grow due to the said Frank M. Green, 
or his assigns, by virtue pf the agreement for the construction of thfi 
railroad, until such time or timeîs -as thç said party of the second part 
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shall, by written instrument to that effect, prescribed by him, consent 
to such payment; it being stipulated in the said contract that, while the 
said Kittel was to receive one tenth of the prûceèds of the said contract, 
from the said one tënth waa to be deducted ône teBth of the actual cost 
bf construction. 

About the time of the making of the aforesaid mortgage and contract, 
itseems that the président, Blake, appointed Joseph J. Kittel land corù- 
missioner, although there is no direct proof of the same in the record; 
and thereafter it appears that Kittel went tb Europe, accoïding to his 
testimony, on private business. During his absence, and on October 
SOth, at an informai meeting, in which the Clark directors participated, 
Kittel was chosen a director of the railroad company. On his return, 
December 14, 1889, he was served with a notice of such élection as di- 
rector. It does not appear that he was a stockholder in the company, 
and eligible as a director, that he accepted the appointment, or ever in 
âny way acted as a director of the railroad company; and on February 
14, 1890, he tendered his résignation, in a communication, under the 
advice of counsel, as follows: 

"Rohert Cumming, Esq., Secretary and Treasurer, d-c— Dear Sib: 
There being some doubt in my mind whether I am a director and ' gênerai 
land commissioner' in your railroad. In order to clear the matter, I liereby 
tender my résignation as director and ' gênerai land commissioner,' in the 
Augusta, Tallahassee and Gulf Bailroad Company, the same to take effect 
immediately. 

" Youra, etc., J. J. Kittel." 

In December, 1889, during Mr. Kittel's absence in Europe, the mort- 
gage granted to him by the railroad company was recorded in différent 
coiinties in Florida in which the land lay, by the direction of Kittel's 
attorney, Judge Bischoff, on a report from Bailey that Blake, président, 
in connection with others, was depredating on the lands. On January 
25, 1890, the said Kittel made another loan to the railroad company, 
of $4,450, on a promissory note payable 52 days from the date thereof, 
with interestat 5f per cent., and by writings made the same day the 
railroad company granted Kittel a further mortgage upon the 109,000 
acres of land aforesaid; and Président Blake, Frank M. Green, and Wil- 
liam Bailey, in considération of the loan of $4,450, transferred to said 
Kittel an additional interest of one twentieth in tlae construction contract; 
the railroad company, by Blake, président, appearing in the contract, 
and guarantying and stipulating to hold one twentieth of the proceeds 
of the construction contract, less the one tenth cost of actual construc- 
tion, to the account of said Kittel. The mortgage granted at this time 
appears to hâve been duly recorded in Florida, February 3, 1890. 

On March 18, 1890, the note due in six months by the contract of 
SeptemberlS, 1889, fell due; and under the stipulations of the mort- 
gage the company had the right tô renew the same. This appears to 
hâve been done by the payment of the interest due on the part of tha 
company, and the exécution of a new note in the sum of $10,000, pay 
able in six months from date; and on the same day the note for $4,450 
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fell 4V9i ^nd was renewed, underthe terras of the mortgage, for a perîod 
of ai? months, by the Company paying the interest to that date, and ex- 
ecuting the proper writing. April 28, 1890, the note for $7,600, se- 
cured by the first mortgage, falling due in 7 months and 10 days from 
date, fell due, and was renewed, and a new note given by the railroad 
Company, Blake, président. And, again, on May 28, 1890, the note 
for $7,500, secured by Ihe first mortgage, due in 8 months and 10 days 
from date, was likewise renewed, on the payment of interest and the ex- 
écution of a new note. AU the renewal notes secured by both first and 
second mortgage were at maturity unpaid, and were duly protested; the 
last one m the Ist day of December, 1890. In March, 1890, on account 
of différences between Blake and Bailey, the said Frank M. Green threw 
up and abandoned the construction contract, and notified the company 
of his inability to comply with and carry eut the contract; and, about 
April 12th, Bailey resigned as a director, vice président, and gênerai 
manager of the défendant company. And in September foUowing the 
following proceedings appeared to hâve been had: 

" At a meeting of the board of directors September 11, 1890i at the ofBce of 
the company, 10 Wall street, at 1 p. m., pursuant to adjournment, — présent: 
H. 4, Blake, K. B. Symington, Chas. M. Zeh, Jno. E. Jarvis, Wm. Sheriff, 
and Henry Gamble, — oniaotion of R. B. Symington, seconded by Mr. Henry 
Gamble, Mr. Chas. M. Zeh was duly and unanimously eleeted président of 
this cpâipany. M. W. Kayward pffered his résignation as assistant secre- 
lary, whîch, upon motioii inade and carrled, was duly accepted." 

At a meeting of the board of directors held at New York on Novem- 
ber 17, 1890, at which were présent directors Zeh, Symington, Cum- 
iriing, Jarvis, Gamble, and Sheriff, it was resolved that — 

" Th^ purported records of meetings of this board, contai.ned on pages 6, 7, 8, 
and 64: of the record boôks l|e, and the sàme are, herèby disapproved, an- 
nullédi aiid déclared void and bf rio effect." 

The records of the meetings thus rescinded include a part of the pro- 
ceedings of the board of directors held on May 24, 1889, in which au- 
thority.was given to the président to mortgage the land grant, and to 
make a contract for the construction and equipment of the road. 

In July, 1891 , Kittel filed his bill for foreclosure of the aforesaid mort- 
gage. In addition to proper averments, setting forth the issuance of the 
notes and the granting, of the mortgages and default, he averred that one 
William Clark claimed to hâve a judgment at law, entered on default, 
against the said railroaji company, in thesum of $432,228.42, which, 
it was averred, said Clark claimed as a lien on said property, covered 
by the mortgage prior thereto. The prayer of the bill was for an account as 
to the amount due upon the promissory notes given by the railroad com- 
pany to Kittel, the foreçlpsure of the mortgage given to secure the said 
notes, &Pfi the sale of the property described in the mortgage; for a de- 
cree against William Clark, postponing his alleged lien to that of the 
mortgage, and an injunction restraining him from selling or attempting 
to sell anvi of the lands meutioned and described in the mortgage, in sat- 
isfaction of his judgment. The railroad company and William Clark 
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appeared, and severally âled demurrers to the bill, for want of equity, 
and because, according to the bill, the title to the land in which the 
mortgage is sought to be adjudged is in the United States, and also be- 
cause the title to the land upon which the mortgage lien is sought to be 
adjudged and enforced is in the stâte of Florida. Thèse demurrers, after 
hearing, were overruled by the court, and thereupon Clark and the rail- 
road Company filed separate answers, substantially setting up the same 
facta, denying the indebtedness to complainant, admitting the company's 
ownership to the tract of land described in the mortgage, denying the 
recording of the mortgage, setting forth the construction contract between 
the railroad company and Frank M. Green,and averring that Green was 
a brother-in-law of Bailey; that, at the time of the exécution of the con- 
tract, Bailey was a director and vice président and gênerai manager of 
the company, — and, upon information and belief, charging that Blake, 
président, and Bailey, vice président, were secretly and jointly inter- 
ested in the construction contract with Green, for a division of the inor- 
dinate profits of the same between themselves and such other persons as 
might thereafter become associated with them; that ail" the negotiations 
resulting in said contract were conducted by the said Blake and Bailey; 
that the said Bailey was really the contraetor, and was known to be 
such by the said Blake; that the agreement between Bailey, Blake, and 
Green for division of the profits of the construction contract was entirely 
unknown to the other directors and ofiicers of the défendant company, 
and remained unknown to them until after a copy of the agreement 
' made between the complainant, Kittel, Bailey, Blake, and Green was 
furnished to counsel, after the résignation of Blake, président, in No- 
vember, 1890; that there was a fraudulent and corrupt combination be- 
tween Kittel, Bailey, Green, and Blake, to loan money to the railroad 
fox the use of the construction company, and at the same time to retain 
possession of the land grant; that in pursuance of such combination the 
notes and mortgages and agreements were executed; that part of the 
$25,000 advanced by Kittel under the contract was paid to Blake, and 
by him paid to Bailey and Green in carrying out their contract for con- 
structing the defendant's railroad, and that some of the money was re- 
ceived by the said complainant, Kittel, and the said Bailey, on a claim 
for brokerage; that the resolutions alleged as having been passed at the 
meeting of stockholders, and approved by a meeting of the directors, 
authorizing the mortgage of the land grant, were never passed or ap- 
proved by any meeting of the directors; that the person who signed the 
said mortgage and agreements as assistant secretary of the company, and 
attaehed the seal of the company thereto, was not the secretary of the 
company, and had no authority to act as the secretary; that the said 
notes and mortgage set forth in the bill of complaint were without the 
authority and knowledge of the directors, stockholders, or officers of the 
défendant company, except Blake, Kittel, Bailey, and Green, and are 
void and of no effect. 

The answers iurther allège that in March, 1890, the said Frank M. 
Green abandoned the construction contract, and notified the company 
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of his iaafoility? toucoiiiply îîFith and carfy but the same, ànd âbout the 
same tiiaae Baileyi resîgned as* director, and afterwards, in the month of 
Septembeaif Blake résigned as diréctor and président, and thereupon 
Charles M. iZeh was chosen président of the company, and that the Com- 
pany was greatly damaged, and its cïedit ruined, by the actions and do- 
ings of theallegôd copartners, Kittel, Bailey, Blake, and Green, in their 
reckless cond^ot of the management of the défendant company's inter- 
est, and the total failure to construct the defenJant's road, and in the 
pretended ' ineumbrance placed upon the défendant company's land 
grant, for their own selfish uses and purposes. 

The decreei in the court below was in favor of the complainant, recog- 
nizing anduforeclosing the mortgages sued on, finding the sum of $33,- 
270.86 due,i ordering the company to pay within a short day,.and, in 
failure thereof,; that the mortgaged property be sold, after public adver- 
tisement, by a spécial master of the court. 

The railroad company, in bringing the case to this court, assigns the 
following errors: (1) The court erred in overruling the demurrer inter- 
posed to the bill'of eomplaint herein by the said défendant; (2) the court 
erred in renderiiig a deeree against the above-named défendant. 

The démarrer interposed by the défendant railroad company states the 
inconsistént propositions that the légal title to the lands mortgaged is in 
the United States and also in the state of Florida. The counsel for the 
company contends in this court that the bill shows the légal title to the 
lands sought to be sold to be in the United States, and claims that 
what passed under the grant of 1850 was the légal title to swamp and 
overflowed laiids, and what were and what were not swamp and overflowed 
lands was a question of fact, to be bereafter determined, when the ques- 
tion should be raised in the courts, upon proofs submitted; and he fur- 
ther contended that the certificate of thé trustées guarded the United 
States upon this point, and that the company received its certificate 
upon the express condition mentioned, and that the company, as well 
as the mortgagee, are bound by it; and that, in order for the court to 
sell the lands under this deeree, itmust, by some form of proof, déter- 
mine that the land is in fact swamp land, under the act of 1850. The 
appellee contends that the légal title to the land passed to the state by 
the act of congress of September 28, 1850, without any patent, citing 
Wright v. Rosebeiry, 121 U. S. 488-503, 7 Sup. Ct. Rep. 985; and fur- 
ther, as folio ws: 

"By the act bf the législature pf Florida, January 6, 1856, this légal title 
passed to the board of trustées, défendants, who hâve not appealed frora the 
deeree; and the trustées say in their ànswer they will convey to appellant the 
remainder of the lands as soon as they receive the patent. They coiild con- 
vey before. The légal title passed hy the graut to every acre of land tliat is 
swamp and overflowed lanct^ in point of fact. The appellant admits, by its 
mortgage, it is ail swamp and overflowed land. The trustées admit, by their 
answer and exhibit thereto, it is swamp and overflowed lands, and are es- 
topped f rom and do not seek to controvert it. If at any future time the gov- 
ernmeht bf the United States should contend tliat any single pièce of the one 
bundred and nine thousand acres is not swamp and overflowed landt it will 
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be time enôugh to settle that controversy, whenever !t arises. The défend- 
ant company, the appellant hère, cannot and has not raised any such question 
in ita answer. Apart from this, a mprtgagor can néver raise a question of 
title, and say it bad no title, as agkinst thé mortgàgee. The latter is entitled 
to hâve the property mortgaged sold to pay his debt, and the purchaaer vrill 
get such title as the mortgagor holds." 

In our opinion, if the Company has not a légal title to the lands mort- 
gaged, it had a full équitable title. The language of the mortgages, in 
the granting part, is full and complète, conveying any and ail interest 
of the railroad Company in the lands, and passed whatever title the rail- 
road Company had. It was suflScient tb mortgage land held by a full 
équitable title, as well as that held by a légal title. Bailroad Co. v. Ham- 
aton, 134 U. S. 296-305, 10 Sup. Ct. Kep. 546; Trust Co. v. Kneeland, 
138 U. S. 414-419, 11 Sup. Ct. Rep. 357. 

Whether the decree appealed from was correctly rendered in favor of 
the complainant^ Kittel, dépends upon the undisputed facts hereinbe- 
fore recited, and upon several contested propositions of law and fact, 
which may be stated and answered as foUows: 

1. Was M. W. Hayward the assistant secretary of the company from 
March 24, 1889, to September 11, 1890, and as such authorized to at- 
tach the seal of the company to the mortgages granted to complainant, 
Kittd? It appears that he was empioyed about the oflSce of Président 
Blake; that he was appointed by Président Blake assistant secretary and 
assistant treasurer about Pebruary Ist, 1889; that up to the time of his 
résignation he acted as secretary, though signing as assistant secretary, 
transacting the business of the company, with the knowledge of most if 
not ail of the directors, and that in fact he transacted ail the business of 
the secretary durîng the time mentioned. It is not necessary to déter- 
mine whether he was an assistant secretary de jiire, since it clearly ap- 
pears that with the consent and knowledge of the président and board 
of directors, during the time mentioned, he was de fado secretary of the 
company. 

2. Whether the board of directors authorized the président, Blake, to 
borrow money for the uses of the company, and to mortgage the land 
grant of the company to secure the repayment of sums borrowed. The 
minutes of the board, kept by Hayward, as secretary, show a resolution 
to that effect, pasged at a meeting held on the 24th day of May, 1889. 
Other proceedings had that day, at the reported meetings of the board 
of directors, are undisputed, such as the appointment of Bailey as di- 
rector and vice président; the authorization of the président to make a 
contract for the construction and equipment of the proposed Une of the 
road to Augusta, Ga.; to authorize the président to appoint a gênerai 
manager, — 'the minutes of ail of which were recorded by Hayward, 
while the stockholders' meeting reported to hâve been held the same day 
is disputed. That it was not held, is not proved. The record book 
does not appear to hâve been produced in évidence. The extracts given 
from it are not in chronological order, or as in any wise attempting to 
give an insight into the manner in which the book was kept. Whethei 
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the résolution authorîzing tbe président to mortgage the lands granted 
by the state df Florida was passèd, dépends upon the crédit given the 
testimony of Pîrèctors Robert Cumming, William Henry Gamble, Rob- 
ert B. Symingtqu, Charlps M. Zeh, and William Clark, which testimony 
is négative, — not recollecting the meeting, -^rather than positive, — recol- 
lecting that no such resolution was passed. 

3. Was Kittel a director of the company? There is no doubt he was 
elected at an informai meeting, during his absence in Europe; that he 
was notified in writing of the appointraent very soon after his return; 
and that, about two months thereaiter, he resigned as director. He 
was not the owner of any stock in the company, and was therefore inéli- 
gible. Hé never in any wise acted as director, and his résignation was 
given under the advice of counsel, and in order to clear the matter of 
doubt, as to whether he was or was not a director. 

4. Was Kittel acting in good faith in the loans he made to the com- 
pany? The évidence shows that he acted under advice of experienced 
counsel, after a full examination of the records of the company as to tlie 
authority of the président to borrow on behalf of the company, and to 
give as security the mortgage on the land grant: There is no évidence 
whatever to show that he donbted the legality or honesty of the trans- 
action; that he suspected the president's authority to borrow, or his au- 
thority to grant the mortgage; or that, to his knowledge, the money was 
in any wise intended to be used otherwise than directly for the needs 
and benefits of the company; or that he had any idea that the money 
he loaned was money loaned to and for the benefit of the construction 
company, otherwise than as the construction company would be aided 
by funds in thé hands of the railroad company. The loan does not ap- 
pear to bave been in any wise secret, for even Mr. William Clark, the 
moneyed man of the concern, admits that he was informed by Blake of 
the loan, just after it was made. The only suspicion with regard to the 
bona fides oî Kittel in the whole transaction arises from the fact that, as 
part of the considération for loaning the company money at an extraor- 
dinarily low rate of interest, considering the enterprise and the security 
offered, Kittel' was granted, in ail, a three-twentieths interest in the con- 
struction contract. In our opinion, this circumstance is of small weight. 
The construction contract was authorized by the board of directors. 
They were charged with potice that Bailey, a director, was, at the mak- 
ing of the contract, interested in the same. Président Blake's interest, 
even if unknown to the board of directors, would not render the contract 
absolutely void, if otherwise free from fraud orundue advantage. This 
contract had been made for four months; was apparently in process of 
exécution, with the knowledge of ail concerned; and Kittel's acceptance 
of an interest therein falls far short of showing that he was making him- 
self a party to any contract or scheme to defraud or injure the railroad 
company. The construction contract, on its face, does not, as défend- 
ants Clark and the company claim, carry with it marks of extortion or 
fraud or bad faith, by reason of the compensation to be given for con- 
struction. In enterprisea like the one then in hand, which seem to con- 
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sist of building and equipping a railroad on the proceeds of land grants, 
subsidies from favored towns, and the sale of securities on the railroad 
to be built, the second mortgage bonds are nearly always rated at a 
nominal value, the stock is nominal, and only the first mortgage bonds are 
valued at anything near par. Certainly, no experienced financier would 
value $16,000 per mile first mortgage bonds, $7,000 per mile of second 
mortgage land-grant bonds, and $20,000 per mile of nominal stock, on 
a line of railroad to be built from the city of Carrabelle to Augusta, Ga. , 
as worth in cash anything more than from sixteen to eighteen thousand 
dollars per mile. 

At the date of contract the company had succeeded in constructing 
lli miles. How this construction was paid for — whether by mortgage 
bonds or sales of stock — does not appear; but the record does show that 
Mr. William Clark bas recovered a judgment against the company, pre- 
Bumàbly for sums advanced for constructing that part of the road built 
at the date of the contract, for the sum of $432,228.42, which is at the 
rate of over $37,600 per mile. 

5. As to the lâches of the company. The évidence shows that the 
money loaned by Kittel was paid over to the railroad company, and used 
by the officers of the company for cotopany purposes; that the knowl- 
edge of the first loan, of $25,000, was communicated to the principal 
diréctor, Clark, a few days aftsr the loan was made; that in December, 
1889, about three months after its date, the mortgage was recorded in 
the state of Florida, and knowledge of that recordation was brought home 
to the directors other than Blake and Bailey. Until the answer was 
filed in this case, March 9, 1891, there was no répudiation of the loan 
and mortgage, no déniai communicated to Kittel, on the part of the 
board of directors, of the authority of the président to exécute the notes 
and grant the mortgage. True it is that in November, 1890, after 
Blake's résignation as président, the directors, by resolution, rescinded 
the minutes of the meeting of May 24, 1889, so far as they showed a 
resolution authorizihg the président to exécute a mortgage of the Florida 
lands; but thia action was not notified to Kittel, nor folio wed by any 
proceedings to nuUify the mortgage or return the loan. In the mean 
time the company spent the money, and recognized the validity of the 
transaction by paying interest and renewing the notes, and Diréctor Clark 
obtained, by default, bis large judgment against the company. 

On the whole case, it seems to us that as Kittel loaned his money and 
took the mortgages in good faith, as the company had the benefit of the 
same, as the directors and ofiicers of the company, by permitting Blake, 
président, to manage and control the affairs of the company without 
oversight and scrutiny, and by neglect of their duties and responsibili- 
ties enabled Blake and Bailey to deceive Kittel, if he was deceived, and 
as the directors and officers, after discovering the loan by and mortgage 
to Kittel, failed to take prompt action of disafBrmance, and otherwise 
were guilty of lâches, the transactions had between Kittel and the com- 
pany should be treated as fully ratified on the part of the company. 

In Indianapolis RoUing Mill v. St. Louw^ etc., Railroad, 120 U. S. 256, 
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7 Sup, Ct.;lEef>»J542, it wàs held thàt where a board of directore, when 
notified of iwhat bad been doae by thèir agents, did not disaffirm their 
action vrithàï sis months, tbe disaffirmance eame too late. This doo 
trine was affirmée in Pennsylvania Ry. Go, v.Keokuk & H. Bridge Co., 
131 U. S. 371-881, 9 Sup. et. Rep; 770, as follows: 

"When the président of a corporation exécutes in its behalf, and within the 
scope ofitâ charter, a contract which requires the concurrence of tlie board of 
directors, and tlje board, knowing that he has done so, does not disaent within 
a reasonabje tjinei it will be presumed to hâve ratified his acts." 

And the same doctrine was again affirmed in Oonstniction Co. v. J^ïte- 
gerald, 137 U. S. 109, 11 Sup. Ct. Rep. 36. 

The decree appealed frpm ahould be affirmed; and it is so ordered. 



CiTT OF New Orlbans v. Peakb. 

(pirçMit Court ef AppeaU, IBVth Cîreuit. June 33, 1893.) 

l' :■ ,•; , ■ -, lTo.46. 

1. APPBAIfABt.is' DtJicBTÏE— FfiriLMT— CONPIKMATION OF SALB. 

A credjfor of the drainage fund held In trust by tho elty ot New Orléans 
caused a recelver of the fuiid to be appointed, to whom, by order of court, a 
régulai" iioï&rtal tranefer of its àssets -was made. Thereafter thé recelver sold 
. the prpperJ|y, .and the court conflrmed the ^ale. Heli' that the decree of con- 
firmation wa? a final decree, from whlch an appeal ■would lie to the circuit 
' court ot aiipeaiaï elnce It finally disposéd of the possession and ownership of the 
jjrgpçrty. ,;. i 

2. ApfbàI/— Fastibs. 

it Bppësritlfi: from the record that the city Was tbe main deteuSant in the court 
beloW, and that-itclalmed to be a large créditer of the fund, and entitled to préf- 
érence overoiiljer credltors, ithad an interest entitling it to appeal from the de- 
cree, notvi^tlistanding that its tltle to the property was divested by the notarial 
transfer. • 

3. JUDJOIAI. BALB— YaLIDITT— VaWANOE BETWBEN OBDBR AND ADVERTISBMBNTS. 

The o^fler of sale directed the dellvery to the purchasers of good and valid tltles 
free from àll'liens, mortgag;és, or incttmbrances. In the advertisements of the sale 
,the wor^f» "^qA taxes" weré'added. Held that, in the absenoe of objection by the 
purchaser, this yariance was immaterial, especially as it appears to be the duty of 
the receiver, uà^er Rev. St La. S 3147, to either sëll property freé of taxes, or see 
; that the taxes iMHapaidbeforepasslDgtitle. 
i. Samb— Sale ijr, BtocKs— Stpbets. 

The f act that the property was advertised and sold In blooks intersected by pub- 
lic streets does not show that the court either ordered or approved a sale of the fee 
In the streets, when it appears that the sale Was in the same lots or blocks existing 
when thé èlty acquired title, and when the property was transferred to the receiver 
by the notarial abt, and that a large plat, showing tbe position of the streets, was 
exhibited at the sale, thus charging the purchasers with notice of their location. 
5. Same — Subdivision. 

It was not unlawful to sel! the property in suoh blocks, when it appears that to 
Survey and subdivide it wÇuld be very expensiVe, and without substantlal benefît. 

Appeal ffom the United States Circuit Court for the Bastern District 
of liouisjana.. 

In BÎ9«?.<(y.! Bill by James W. Peake, a judgment créditer of the 
drainage (iind pf New Orléans, in his own behalf, as well as in behalf 
of other jmrties similarly situated, against the city, as trustée of the 
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fund, to close and liquidate the trust. A receiver was appointed to 
sell the property belonging to the fund, and the court below confirmed 
the sales nmde by him. The city appeals. Affirmed. 

For décisions in prior litigation between the same parties, see 38 Fed. 
Rep. 779, and 11 Sup. Ct. Rep. 541. 

E. A. O^Sidlivan and Henry Renshaw, for appellant. 

Richard De Gray and Chas. Longue, for appellee. 

Before Paedee and McCoemick, Circuit Judges, and Locke, District 
Judge. 

Paedee, Circuit Judge. The appellee, a large judgment creditor of 
the drainage fund held in trust by the city of New Orléans, filed his 
bill in the circuit court to close and liquidate the trust. After pro- 
ceedings had thereon, a receiver was appointed, who caused an inven- 
tory of the property and assets of the fund to be made, and filed in the 
record. The court afterwards compelled the city of New Orléans to 
make a regular notarial transfer of thèse assets to the receiver. There- 
after the receiver applied to the court as follows: 

"The pétition of J. W. Gurley, receiver, in the case of James W. Peake v. 
The City o/New Orléans, No. 12,008, with respect shows: ' That an act of 
transfer and assignaient, executed in conformity to the orders of this honor- 
able court, of dates 13th June, 1891, and Deceraber 5, 1891, and December 
31, 1891, by the défendant, the city of New Orléans, of the property involved 
in this cause, is now on flle, together with an inventory of the property 
transferred, made by Jos. D. Taylor, notary public; that it is necessary, in 
the interest of ail parties, that said property be soid, and the proceeds thereof 
be brouglit into court to abide ita further order; wherefore he prays for an 
order directing him to sell the said property at public auction, after due ad- 
vertisement, for cash, and authorizing and empowering him to exécute and 
dellver to the purchasers thereof good and sufflcient titles, f ree from ail liens, 
mortgages, and incumbrances, at the expense of such purchasers. If any.' " 

And thereupon the folio wing order was granted: 

"Let the receiver sell the property contained in the said inventory, as 
prayed for, after advertisement in two newspapers, published in the city of 
New Orléans, viz., one published in the English and one in the French, for 
the term required by law for judicial sales of real estate at public auction, to 
the highest bidder for cash; and let the receiver be authorized and empowered 
to exécute and deliver to the purchasers good and valid titles, free from ail 
Uens, mortgages, or incumbrances, if any there are. 

[Signed] "Edward G. Billings, Judge." 

In accordance with the order thus obtained, the receiver advertised 
for sale and made sale of a large portion of the lands embraced in the 
inventory. After the sale the receiver made full report, showing, among 
other things, what he had sold, and the priées received for the différ- 
ent lots. The aggregate receipts for ail the lots sold were $3,380. 
Upon this report the court ordered that the same be filed, and noted 
of record; and, further, that, if no opposition to the confirmation of 
said report of sales be made within eight days from the filing of said 
report, the same be and stand confirmed, and that the receiver proceed to 
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give titlp to the purchasers. Thereupon the city of New Orléans filed an 
opposition to the report of the recel ver, setting forth the grounds of 
objection at length. After hearing évidence the court confirmed the 
sale, except as to one square of ground, on whlch the Dublin street 
draining machine is located. From this decree the city appealed. 

In this court the motion is made to dismiss the appeal, on the 
grounds: 

"(1) That the judgraent appealed from is nota final judgment under sec- 
tion 6 of the laws of congresa establishing the circuit courts of appeal, ap- 
pioved March 3, 1891. That no appeal lies to this court, except from a final 
judgment. (2) That the city of New Orléans shows no interest to appeal, 
inasmuch as she divested herself of ail interest in the property sold by the act 
of transfer executed by her before J. D. Taylor, notary public, on the llth of 
February, 1892." 

This motion to dismiss is not well taken. The decree appealed from 
finally disposes of the possession' and ownership of property. Forgay 
v. Conrad, é Hôw. 201; Ex parte Norton, 108 U. S. 237, 2 Sup. Ct. Rep. 
490. The record shows that the city of New Orléans is not only the 
main défendant in the suit below, but that she clàims to be a creditor 
of the drainage fund to alarge amount, and entitled to be paid by 
préférence over other creditors; thus showing a direct interest in the 
iunds to be obtained by the sale of the property in question. 

The foUowingis the assignment of.errors: 

"(1) That, there being a variance. between the order of sale and the adver- 
tJsement herein, in this: thàt the order of sale directed the delivery to the 
purchasers of good and valid titles, free from ail liens, mortgages, or încum- 
brances, whereas the advertisement reads, • free of ail liens, mortgages, in- 
cumbrances, and taxes,' — the court erred in holding, as it did, that the said 
variance could be cured by the assutnption by the purchasers of such taxes as 
niight be due. ; (2) That the court erred in holding, as it did. thac the adver- 
tisement under which the recelver proceeded to sell was légal, adéquate, and 
sufflcient to furnish the basis of acts translative of property; and that the 
court erred especially in conârming, as it did, sales of property which, ac- 
cording to said advertisement, include the public streets of the city of New 
Orléans, said stieets being inaliénable. (3) That the court erred in not hold- 
ing as unlavyful the including of many pièces of property under a single 
head, as fortning one block, and jn not holding to be unlawful the ofEeriug 
for sale and adjudication herein of the aggregated pièces of property in block. 
(4) That the court erred in overrullng the objections made by the city of New 
Orléans to the recéiver's report, and to the confirmation of the alleged sales, 
in said report mentioned, and that, according to the évidence and the law ap- 
plicable thereto, there should hâve been a decree infavorofopponent, the city 
of New Orléans, maintaining its opposition in ail and singular the parts 
thereof , with costs. " 

1. The variance suggested between the order of sale and the adver- 
tisement as made does not préjudice the appellant. Besides, it appears 
tp be the duty of the receiver, under the state law, (Rev. St. La. § 3147,) 
to either sell property free from taxes, or to see that the taxes are paid 
before passing title. Selling the property free from taxes tended to en- 
hancethe selling, price. As the purchaser seems to be satisfied, there 
is no ground for contest. 
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2. The examination of the record shows that the receiver advertiseeî 
and sold the property in lots according to the inventory which he had 
filed in court, and according to the act of transfer of the city of New 
Orléans to the receiver. In addition to this, it appears that the receiver 
was authorized hy the court to employ, and did employ, a surveyor, 
who made a large plan, which was exhibited at the sale. The pur- 
chasers were thus fuUy charged with notice with regard to the public 
streets which intersected and subdivided some of the tracts of land 
Bold; and, as said above, the purchasers, with full notice, seem to be 
satisfied. The contention that by the sale of the property under the ad- 
vertisement the court either ordered or approved the sale of the public 
streets is net tenable. 

3. As stated above, the sale of the property was made in the same lot 
or blocks as it was acquired by the cit}"^ of New Orléans, the trustée of the 
drainage fund, and as transferred by the city to the receiver, The rec- 
ord shows that to hâve it surveyed and subdivided in smaller lots would 
be very expensive, and without substantial pecuniary resuit. 

4. This is a gênerai assignaient that the court erred, the particular 
grounds being covered by the first three assignments. The opposition 
of the city of New Orléans to the confirmation of the sales made by the 
receiver is not accompanied with any averment that the property has 
been sold at an inferior price, or that a resale would furnish an advanced 
price, while thé weight of the évidence is to the efFect that the property 
brought fair priées, considering its character and location, and that a re- 
advertisement and sale would cost more thah any possible increase of 
price that could be obtained. We conclude that there is no error in the 
decree appealed from prejudicial to the appellant, and the same is af- 
firmed. 



Florida Land & Imp. Co. v. Mekeill et al. 

(Circuit Court (tf Appeals, Fifth Circuit. Juae 34, 1893.) 

No. 48. 

1. SAiiE — Rbsoission— Fkaxjdtjlent Repkeseutations. 

A large tract of land was sold at an agreed price, a certain portion to be paid In 
cash and balance to be secured by mortgage. Subsequently the seller was induced, 
by f aise représentations in regard to the solvency of a bank, to accept stock In it 
as part payment of the balance of the purchase price. The purchaser, who was 
président of the bank, organized a joint-stock Company, and conVeyed the land to 
it, taking mortgage bonds in payment, which were delivered to the bank in con- 
sidération of prior indebtedness to it. The bank and the intermediate parties 
knew ot the f raudulent transaction. The bank soon af ter was declared insolvent, 
and a receiver appointed. Beld that, since the bank was the real vendor of tha 
stock, thé seller was entitled to a complète réscission of the frandulent sale. 

8. Same— Sale dp Bank Stock— Rights of Oreditors. 

When bank stock is frandulently sold, and the proceeds are tumed over to tha 
bank, and a receiver is subsequently appointed, no créditer of the bank can be said 
to hâve any snoh interest in the proceeds as would prevent restitution and a ré- 
scission of the sale ; and such appointment of a receiver does not in itseU show that 
there are creditors of the bank who had prior equities. 
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B. Sahb. ,. a . 

A de{Oi9l0n resolndingr the sale, 60 as to restore to the purchaser the proceeds of 
the stock ifraadulently sbld, does not rieoessarily involv j a décision that the pur- 
chaser 1« notHaWe to an assessment on the stock, If necessarjr to pay debts. 

Àppeal from the Circuit Court of the United States for the Northern 
District of Florida. 

In Ëqpity. Bill by the Florida Land & Improvement Company 
against T. B. Merrill, as reçeivçr of the First National Bank of Palatka, 
W. J, Winegar, and the Florida I^and & Lumber Company, for the ré- 
scission of a f raudulent sale of bank stock. Bill dismissed on demurrer. 
Complaihant appeals. Reversed. 

If. ifw&ee, for appellant. 

J. N.StnpUng, for appellees. 

Beforè Pabdbe and McCormick, Circuit Judges, and Locke, District 
Judge;. 

Pardeb, Circuit Judge. This is an appeal from a decree dîsmissing 
the complainant's bilL THie,fapts stated in the bill and exhibits thereto, 
and adm^tted by demurrer, briefly stated, are as foUows: Appejlant 
was the ôwner of about 104,819 acres of land in the couuty of Volusia, 
State of Florida, and at or atout Beeember 29, 1890, W. J. Winegar, 
one of the appellees, purchased said lands, paying at the time of pur- 
chase ail the price except ^^1,409.66, to secure which said Winegar 
was, according to the contract, to exécute to appellant his promissory 
note secured by mortgage on said lands. Shortly after the contract of 
^ale Winegar proposed to appellant to pay part of said balance of pur- 
ehase money in the stock of the First National Bank of Palatka, Florida, 
of which said bank said Winegar was at that time and has ever since 
been président. Appellant, not being acquainted with the condition of 
said bank, requested Winegar as président to make a statement of its 
condition. The officers of the appellant compan}', the Florida Land & 
Improvement Company, resided in the city of Philadelphia, and had 
no means of knowing the condition of said bank except from the state- 
ments made by said Winegar. In reply Winegar wrote a letter, (Ex- 
hibit B of the ariiendèd bUl of complaint,) saying the paid-up capital 
of the bank was $150,000, with a présent surplus of $23,600, and de- 
posits to the amount of $250,000; and further saying that the dividends 
^uring the year 1890 were 7 per cent., and that it was expected that 
the next dividend would be at the rate of 6 per cent, for the half year, 
in order to bring up the average to 8 per cent, for last year, and that 
the présent value of the stock was about from $115 to $120. Thèse 
Statehïehts were false, and Winegar. kriewat the time of making them 
that they were false, and said bank: was at that time ntterly and hope- 
lèsdy'insolvent, ; 4ppeUànt» relying; upqn the statement of thé said 
Winegar, président of said bank, accepted 100 shares of stock at $11^ 
per share, and took atbortgage for the, balancé of the purchase money, 
$9,9Ô9i.5è, on the lands mentioned. This mortgage has been paid and 
satisfied. At or about the titûe of âcçepting the stock of said banky ap- 
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pellant execùted and delivered to said Winegar a good and suflEicient 
deed of conveyance of the lands mentioned. 

Winegar, sooii after thèse lands were conveyed to him, organized the 
défendant company, the Florida Land & Lumber Company, of which 
teompany he became and still is the président. To this company Wine- 
gar conveyed the lands mentioned, and the Florida Land & Lumber 
Company then issued a séries of bonds, to the amount of about $108,- 
400, par value, secured by a mortgage or deed of trust on said lands, 
said mortgage or deed of trust being given to the Manhattan Trust 
Company as trustée for the bondholders. The Manhattan Trust Com- 
pany, though made défendant, bas never been served with process, or 
otherwise brought into court. Thèse bonds were given to Winegar iù 
payment for the lands, and also a large quantity of capital stock of 
said défendant company was given to him. AU, or nearly ail, of the 
bonds and stock mentioned were delivered to the First National Bank 
of Palatka, in considération only of past indebtedness of the said 
Winegar to the said bank, and no new considération was paid by said 
bank for said bonds; and the bill charges said bank with fuU ntttice 
of thé fraud practiced on appellant by said Winegar in imposing said 
worthless stock upon it; and also charges the receiver and ail creditors 
and stockholders of the bank with full notice of said fraud. The 
Florida Land & Lumber Company, to whom said Winegar conveyed 
thèse lands, is also charged with full notice of said fraud through its 
président, Winegar. The bill further charges that the said shares of 
stock of the First National Bank of Palatka sold to Winegar by appel- 
lant were, at the time they were sold and delivered, the property of the 
bank; and that the said Winegar delivered the same for the benefit of 
thé bank, and in order to obtain an appearance of assets fur the said 
bank which, as before said, was totally insolvent. 

The Fitst National Bank of Palatka was declàred insolvent on July 
17, 1891, about six months after the making of the statement contained 
in Exhibit B, and the défendant T. B. Merrill was appointed receiVer 
of the same on the — - — day of August, 1891. The receiver bas in 
his possession the bonds and stock above referred to, and claims to be 
entitled to payment Of said bonds before appellant is satisfied for the 
balance of the purchase price of said lands. The bill shows that thé of- 
fiCers of the appellant company were not informed and knew nothing of 
the condition of the said bank until within a very short timé before the 
filing of its bill of complaint. Appellant claims, on the state of facts 
set forth in the bill, to be entitled in equity to a vendor's lien on the 
lands conveyed to Winegar, superior to the claims of holders of bonds 
issued by the Florida Land & Lumber Company, for the balance of said 
purchase money due for said lands, and, as incidental to thiS relief, it 
asks that Merrill, as receiver of the bank, be restrained from selling, or 
in any wise disposing of, said bonds. Appellant further asks that said 
receiver be ènjodned from levying or collecting any assessment on said 
bank stock, as against appellant. Alternative relief is also prayed in 
the bill, if for any reason the particular relief as mentioùed should not 
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be proper. Défendants T. B. Merrill, as receiver, etc., the First Na- 
tional Bank of Palatka, and W. J. Winegar demurred to the bill on the 
gênerai ground that there w^s no equity in it, and, on hearing, this de- 
murrer was sustained, and a decree disraissing the bill was entered. 

On the façts as stated, ail admitted by the démarrer, the appellant 
has ,been defrauded of a property right, and is entitled to relief, unless, 
in the pean time, the rightaof innocent tbird parties bave intervened. 
The learned judge presiding in the circuit court gave no reasons in writ- 
ing for his décision, and weare left to infer what they may bave been. 
It isi suggested in the briefs that the court held that, by the déclaration 
of insûlvency of the ban)i aod the appointment of a receiver, the rights 
of ii^noçent third parties, to wit, creditors of the bank, hâve intervened; 
and Jt;bat as the receiver represeats the creditors of th« bajik as. well as 
tbe tiank, although it did not appear that there lyere any creditors of 
t^çbank jyho had given crédit to it on the faith of the bonds issued on 
tiae. laiids in controvereiy, yet the court would infer from the fact that 
jthe recej.yer had been appointed that there were creditors of the bank 
whowereprior in equity to the appellant. As it is admitted that the 
bank stock,, whenfrauduleritly.sQld and delivered to the appellant, was 
the property of the bank, aad th?kt the proceedg of the fraudulent sale 
were ai| oiçice turned over tO; the bank, and are now held by the receiver 
as th^ property of the bank, we do not understand bow it can be that 
any creditçr of the bank can hâve such an interest as would prevent res- 
titution, The, receiver representing creditors has only the rights of 
property possesse(? by the bank. It does not appear, nor it is to be in- 
ferred, that , the receiver or the creditors of the bank hâve parted with 
anything of value upon the faith of the bonds fraudulently held by the 
bank, and to allô w the receiver, on the theory that there may be some 
bona fide creditor of the bank, to retain the proceeds of the fraudulent 
sale, would be tp give the creditors of the bank the fruits of a gross fraud, 
which,, by taking and holding, would make them particepa ctiminis. 1 
Story, Eq. Jur. I93a; Kerr, Fraud & M. 233. 

Counsel for appellees contends in this court "that the capital stock of 
an incorporated company is a fwnd set apart for the payrnent of its 
debts;" ciimg Ssingerv. Upton, 91 U. S. 56. And he says further: 

. "Under this principle the interesta of the insolvent bank and its stockhold- 
«(rs are secondary and contingent. They hâve no interest until the laat ob- 
ligation of the bank to its crâitors shall hâve been fully discharged. After 
the payaient of ail debts they are entitled to the residuum. ïhe creditors are 
iriterested parties, and under the clrcumstances the t»ill should allège that 
they had notice of the alleged fraud, and tiiat the crédit was not extended 
ùpon the faith of the bonds in question, nor upon the faith of appellant belng 
;t^ stOickholder. Fraudulent misrepresentatipns of the officers of a bank made 
;to atockholders at the time of purcbase constitute no défense after its insol- 
vençy,; and the appoinj^ment of a receiver." 

, Citing Benj. Salœ, par. 709; Kerr, Fraud & M. pp. 48, 49; OgiM» 
V. Insurance Cb., 22 How. 380; Upton v. TribUcock, 91 U. S. 45; Farrar 
V. WaUcer, 3 Dill. 506, and note; Upton v. Engldiart, Id., 496; Duffidd 
v. Barnum, (Mich.) SI N. W. Rep. 810; Moore v. Jones, 3 Woods, 63. 
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In our opinion thèse arguments and authorities do not apply in this 
case. This is not a case of subscription to the capital stock of an incor- 
porated company, nor a case of traiisfer of stock by an ordinary stock- 
holder, but it is a case where the bank as an actor made a fraudulent 
sale of ils own stock, and now by its receiver holds the proceeds thus 
acquired. In other words, the receiver of the bank holds property that 
does not belong to the bank, to which neither he as receiver nor the 
creditors of the bank are entitled in equity and good conscience. 

Further than this, on counsel's theory of the bill that the stock sold 
was Winegar's, and not the bank's, it is to be noticed that the scope of 
the bill covers two distinct subjects for équitable relief, — the one being 
to restore the appellant to the équitable right of which it bas been di- 
vested, the other to protection from assessments and charges as a stock- 
holder in the First National Bank of Palatka; appellant may be entitled 
to the one and not to the other. To withhold from the demands of the 
creditors of the bank property frauduïently acquired by the bank does 
not necessarily require adenialof anassessmenton the stock of the bank, 
if necessary to pay debts. And in this view of the case we are clearly 
of the opinion that appellant is entitled to a rescission of the sale of stock 
in question, as against Winegar, the Florida Land & Improvement Com- 
pany, and the First National Bank of Palatka; and also as against the 
receiver of the bank, at least so far as to restore to appellapt the vendor's 
lien upon the lands described in the bill for the amount of the purchase 
price still unpaid, leaving the receiver to collect assessments on stock 
from such stockholders as under the law may be liable. Considering, 
however, as we do, that the bill charges and the demurrer admits that 
the bank was the real vendor of the stock, we think that in equity the 
appellant is entitled to bave a complète rescission of the fraudulent 
transaction complained of. The decree sustaining the demurrer and 
dismissing the bill should be reversed ; and it is so ordered. 



United States v. Culvee et al. 
{Circuit Court, W. D. ArTtansas. Jnne 29, 1892.) 

1. PuBMO Lands— CxNOELLATiON ov Patent— Minéral Lands. 

Section 3318 of the Revised Statutes of the United States provides "that in ail 
cases lands valuable for minerais sball be reserved from sale, except as otberwise 
expressly directeâ by law. " In such case, the title of the lands in défendants 
could not be held valid because acquired against the law. 
8. Samb— Fraçd. 

If the lands are valuable for minerai, and they were purchased by défendants 
as agricultural lands, with the knowledge that they were minerai lands, the pat- 
ent issued by the government would convey no title, because issued nnadvisedly, 
or by mistake of an officer of the government while aoting ministerially. In such 
a case, the parties purchasing the land are guilty of a frauda and upon Uiat ground 
a court of equity will pronounce the patent void. 

v.62F.no.l— 6 
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3. Sam*— pijiKJaAgïi tu Good Faith. 

Altbough t^ere may be no fraudulent, oonoealnient by purohasers of tbe public 
land at cash entry, yetif, under the law, the lands wëre resërved frôtn sale, it is 
tbe wéll-sèttled i-ule that purchasërs obtain no title by their purchase; tbe âale is 
absolutely vqîd. 

{Syllabua bu pie Court) 

In Equity. 

Statetnent by PabKer, District Jùdgè: 

This is a suit brought by the United States for the purpose of procur- 
ing thé cancellation of two certain piatents issued by the government to 
the défendants to certain lands named in the complaint. The complaint 
allèges that the lands are rdineral, and were knôwn to défendants to be 
such at the time they weïe purchased, and that the défendants made 
the govémmènt oflScérs at the timé of the purchase certain false and 
fraudaient statements relàting thferéto. The lands were purchased by 
défendant Culver under the proclanlation of Président Hayes, dated Oc- 
tober 8, 1877, Offering tbem, togethèr with à large quantity of other 
lànds, for sale, ahd "wéi^ purchased by défendant Cul ver at the Camden 
land office, at private sale, about July 7, 1878. They were purchased 
as agricultural lands. ^ Patents were issued onthe9th day of July, 1878, 
and oh February 12j l'881, to Culver, and on May 11, 1881, Culver, by 
deed, cohvéyed the lânds to his codefendant, Julian S. Rumsey, fora 
nominal èonaideration. That Rumsey was not an innocent purchaser 
from GvîlT^ë]^, but that' Oulvèr was simply acting either as partner or 
agent of Rumsey, and that they both had full khowledge of the minerai 
character'bf the larids'in question. 

W. F.H". Cfayton; U. S. Dist. Atty. 

iSaili(fè&'<fciîîK, for défendants. 

' PAHKfea; ÏHstrict Jtidge, {after sfakngïhe fade.) I am saiisfîed thé év- 
idence shows that the lands describèd in the complaint are lands valua- 
ble for minerai. That they are minerai lands, and that Charles E, Cul- 
ver, the party who actually bought them by private cash entry, knew 
their minerai character at the time he bought them, and that Julian S. 
Rumsey, the ancestor of the other défendants, knew of their minerai 
character at the timé CùTver conveyed them to hifn. In fact, while tlie 
lands were entered in thename of Culver, they were entered for Culver 
and Rumsey. That they bought thè larids becausé they desired to hold 
them as minerai lands. That they both had examined the lands in ques- 
'tion, and hjad had them exàrnined by a minerai expert, who reported 
to them his belief as to tbeir minerai character. Their act in buying 
them by cash entry as agrictilturai land, with such knowledgeas to their 
true character, would vitjate the sale by the government to thèse parties, 
and they would not be eotitléd to hold the land against the govern- 
naeht, becausë of thé fraud perpetrated by them tipbn the offlcers of the 
government. It is claimedby tbe défendants that thèse lands were 
thrown open to purchase by cash entry by the proclamation of Président 
Rutherford B. Hayes of October 8, 1877. If they were lands valuable 
for minerai, they were not so thrown open to purchase by the said proc- 
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lamation, as tbe same expresaly exempted from sale "ail lands appropri- 
ated by law for the use of schools, military, or other purposes." If the 
lands were valuable for minerai by section 2318, Eev. St. U. S., they 
had already been appropriated for otber purposes, and consequently 
they were net within the proclamation of the président. Section 2318 
of the Revised Statutes of the United States provides "that in ail cases 
lands valuable for minerai shall be reserved from sale, except as other- 
wise expressly directed by law." If thèse lands were valuable for min- 
erai, the défendant could hâve no title against the plaintiff, as the lands 
purchased by défendant Culver were not liable to purchase as agricul- 
tural land at the time of the purchase. In such case, the title of the 
lands in défendants could not be held valid, because acquired against 
the law. Stoddard v. Chambers, 2 How. 284. If the lands are valuable 
for minerai, and were knowingly purchased as agricultural lands, the 
patent issued by the government would convey no title, because issued 
unadvisedly, or by mistake of an ofiScer of the government while acting 
ministerially. In such a case, a court of equity will pronounce the pat- 
ent void. U. S. V. Stone, 2 Wall. 525. It is clearly a case where the ex- 
ecutive officer had no authority to issue the patent, because the lands 
were not subject to cash entry as agricultural land. Minier v. Crommdin, 
18 How. 87. If there wasno fraudulent concealment by Culver and 
Julian Rumsey, but, under the law, the lands were reserved from sale, 
the rule is well settled that the défendants obtained no title by their pur- 
chase; that the sale is absolu tely void. Morlon v. Nèbraska, 21 Wall. 660; 
Sliermanv. Buick, 93 U. S. 216; Stoddard v. Chambers, supra. The pré- 
pondérance of évidence shows that the lands are valuable for minerai, 
and that the défendant Culver and Julian Rumsey, the ancestor of the 
other défendants, knew this fact at the time of the purchase of the land. 
Upon both légal grounds set out above, the patent must be held void, 
and a decree should be entered for the cancellatiou of the same, and it 
is so ordered. 



Fins v. Hoyt, Commissîoner. 
(IHsMct Court, D. Alasha. May, 1892.) 

COMMISSIONEBS' CoURT Olf ALASKA— JUBISMCTION — ^MaNDAMUS — ObBOOH StaTOTBS. 

By section 5 of the aot of May 17, 1884, providing a civil government for Alaska, 
four cominissioners are to be appointed, who shall exercise ail the duties and pow- 
ers conferred on justices of the peace under the gênerai laws of Oregon, wbich 
laws in force at that time are adopted as the laws of the district, so far as appli- 
cable. Code Civil Proo. Or. 2057, pro vides that a civil action in a justice court is 
commenced and prosecuted to final judgment in the manner provided for similar 
actions in courts of record. Sections 906 and 907 provide that justice courts are 
always open for the transaction of business, and that the rules of prooeeding and 
évidence are the same as in courts of record. Section 940 déclares that, when ju- 
risâiction is conferred on a court or judlcial officer, ail the means to carty it into 
effect are given, and that, if no jnethod of proceeding is specified, any suitable 
■ mode orprocess maybe adopted. Held, that where a commissioner's court has 
obtained jurisdietion oî a cause, but the pommissioner is necessarily absent on the 
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day sot tdr téiitt, he hàs authority to agaln bring the parties before hlm by Issuing 
a propèr aottoe^ fmi on his refusai to do so mcmdamus. will lie to compel action 
looking towards ftnal judgment. 

Application by W. A. Finn for a writ of mandamm to compel W. R, 
Hoyt, Uuitèd States commissiouer, to pruceed with the trial oi' a cause. 
Grauted. 



Trtiitt, District Judge. This îs an application by the petitioner for 
a writ of mandamua to issue out of this court, directed to said United 
States commissioner, copimanding him "to proceed, adjudicate, and ex- 
ercise his judiciâl functions and discrétion," in a certain action pending 
in his court, by "rendering some judgment therein, and exercising his ju- 
risdiction in said action until the satoe shall be legally disposed of by 
him." The facts as stàted by the pétition are that on the 18th day of 
December, 1891, the petitioner, as plaintiff, commenced an action in 
the said United States cdmnïiééioner's court at Juheau, in this district, 
against the Eastern Alaska MinîHg & Milling Company, a private corpo- 
ration, as défendant, for the rëcbvery of the sum of $241.78; that on 
the same day tli© action was commenced a summons andcopy of the 
com plaint iiisaid action wereduly'servedupon said défendant, requiring 
him to appearand answer said cômplaint, in the said court, on the 24th 
day of Deceraber, 1891. It furthér appears that for some reason no 
trial was had ùpon the day set therefor, but that thereafter the cause 
was continUed from time to tiitné, until january 9, 1892, "when, upon 
the application of défendant," the cause was duly continued until March 
4, 1892, in order to enablë défendant to take the déposition of one Wil- 
liam Ebner to be used by défendant on the trial of said action; that on 
said last-mentioned day this déposition had not been received by the 
court, and at the "request of deiéndant's counsel plaintiff entered into 
stipulation with défendant," whereby the action was again continued 
until the 7th day of April, 1892, on which day it was set for trial by 
the court; and that some time after this, and before the 7th day of 
April, 1892, the said United States commissioner, "in obédience to the 
process issued out of the United States commissioner's court at Sitka, 
Alaska," left Juneau to appear there, and did not return home until the 
8th day of April, 1892, the day after the one set for the trial of said ac- 
tion. From thèse facts itappea,rs that the said commissioner was nec- 
essarily absent from his office on the day when this action should bave 
been tried, but the plaintiff was thére ready to proceed, and is certainly 
guilty of no lâches in the matter. Upon this statement of facts the pé- 
tition allèges thàt by reason of said absence at Sitka on the said 7th day 
day of April; 1892, the day appointed for the trial of said action, the 
said United States commissioner "refuses to further act in Said case, ànd 
render some judgment therein, "or otherwise legally dispose of the same. 

The organic act providing a civil government for Alaska, which waa 
approved May 17| 1884, in section 5 thereof provides — 
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"That there shall be appointed, by the président, four eominissioners in 
and for said district, who shall hâve jurisdiction and powers of commission- 
ers of the United States circuit courts in any part of said district, but who 
sliall réside, one at Sitka, one at Wrangel, one at Ounalaska, and one at Ju- 
neuu City. Such commissioners shall exercise ail the duties and powers, civil 
and criminal, now conlerred on justices of the peace under the gênerai laws 
of tlie State of Oregon, so far as the same may be applicable in said district, 
and may not be iu conflict with this act or the laws of the United States." 

Thus by an act of congress the gênerai laws in force at that date in the 
state of Oregon were adopted as the laws of the district of Alaska, so far 
as applicable and not in conflict with the act itself or the laws of the 
United States, and as that part of said act which confers the jurisdiction 
of justices of the peace of said state upon said commissioners is applica- 
ble in this district, and not in conflict with the organic act or the laws 
of the United States, it is the law of the district; and we must therefore 
look to the laws of Oregon relating to justices of the peace for the juris- 
diction, powers, and duties of theee commissioners, when acting under 
or by virtue of the authority conferred by this part of said act, and, 
wherever the suprême court of said state has made décisions défini ng 
and prescribing them, such décisions should be received by said com- 
missioners as the correct and binding interprétation of thèse laws. 

A justice's court in Oregon is one of inferior and limited jurisdiction, 
■deriving ail its powers and authority by statute, without any of the pre- 
suraptions in favor of the regularity of its proceedings which are indulged 
in favor of a court of record, and for thèse reasons it is necessary to ex- 
amine the statutes to ascertain what its powers and duties are. Section 
2051, Code Or., is as foUows: 

"The civil jurisdiction of justices' courts, and by whom and where and how 
iolden, is prescribed by title 4 of chapter 11 of the Code of Civil Procédure." 

In this title it is provided as follows, in sections 906 and 907 thereof : 

"Thero are noparticular terms of such court, but the same is always open 
for the transaction of business, according to the modeof proceeding prescribed 
for it. The mode of proceeding and the rules of évidence are the same in a 
justice's court as in a like action or proceeding in a court of record, except 
where eChe wise specially provided." 

And section 2057 provides that — 

"A civil action in a justice's court is commenced and prosecuted to final dé- 
termination, and judgrnent enforced therein, in the manner provided in the 
Code of Civil Procédure for similar actions in courts of record, except as in 
this act otberwise provided." 

Now, it woxild hardly be claimed that a court of record in Oregon, 
having obtained jurisdiction of a cause, would lose the same by death, 
résignation, or absence of the judge of such court, and the last-named 
section gives a justice's court the same power to maintain its jurisdiction 
that a court of record has; except when otherwise provided. But tha 
same question that ia raised in this case has been before the suprême 
<30urt of Oregon in the case of Knapp v. King, 6 Or. 243, where it is de- 
-cided that, as a justice's court is always open for the transaction of busi- 
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nées, whèn it once acquires jnrisdicliori of the subjebt^matter of an ac- 
tioji, there is always ^ court te exercise such jtiïisdiction until it is 
teminated in some le^al manner. In a late case (Sovihern Pac. Co. v. 
Rimeïï) reported in, 20, Or. 459, 26 Pac. Rep. 304, this décision is ap- 
proved. In this case a judgment, in forna, was entered in the justice's 
court, but it proved to be void for want of jurisdiction of the person of 
the défendant, and thé court vacated it, took up thé original complaint, 
set a day for trial, and issued another or alias summons, and proceeded 
thereafter to render judgment against the défendant, who took a writ of 
review tp the circuit court, which said court dismissed, and the défend- 
ant appealed to the suprême court. But the action of the circuit court 
was sustained and its décision affirmed. In closing the décision, Lord, 
J., says: 

"It is clear, tben, both on authority and principle, that the power of the 
justice was not exbausteâ or the case terminated, but that he was authorized 
to iBsne an alias summons and acqaire jurisdiction of the défendant, which 
when bbtainéd continued until the case was disposed of legally." 

But in the case presented by this application the court notonly bas ju- 
risdiction of the subject-matter of the action, but also of the défendant, 
who appears to bave been in court, and took measures to secure the dépo- 
sition of a certain witness on its behalf at one time, and at another time 
asked and secured a continuance of the cause, and for aught that ap- 
pears is réady at any time, upon reasonable notice, to appear and pro- 
ceed with the trial. I thinkthe petitioner is entitled upon the showing 
made ih the pétition to bave a writ of mandamus issued to the commis- 
sioner's court, directing it to take some action in the case named therein, 
and prpceed ftccording to law to dispose of the same in some way. 
Code Or. § 693, and also Wood on Mandamus, page 19, where it is 
stated: , 

"Tliis writ lies to compel the performance of ministerial acts, and is also 
addressed to sîibordinate judicial tribunals, requiring them to exercise tlieir 
judicial tunctionB by rendering sonie judgment in cases legally before them, 
wheré there woùld be a failureof justice froma delày or refusai to act." 

As an act of courtesy to the lower court, and to ascertain the facts 
more fuUy, I would bave ordered the issuance of an alternative writ; 
but Judge Hoyt appeared by couçisel when the pétition was presented 
in open court, and it is admitted that the allégations therein are true, 
and that, as there bas been a doubt in bis mind as to bis authority and 
jurisdiction in the matter, a ruling of this court upon the same is de- 
sired, ai;id that with as little delay and expense tp , parties as possible. 
In the action now pending in the lower court, Ithink section 940 of the 
Oregon Code giv^ it ample power to bring the parties before it: 

"When jurisdiction is by the organic power of this state, or by this Code 
or anyother Statute, ponferred on a court or judicial offîcer. ail the means to 
carry it into fffectare given; and in the exercise of the jurisdiction, if the 
course of prôèeéding be not speciflcally pOiuted out by this Code, any suitable 
proeess or mode of proceeding raay be adopted which mày appear most con- 
formable to the spirit of this Code. " : 
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I think, under this provision, the court below might issue a notice 
requiring the défendant to be présent at a certain hour of some day 
named, and not less than 6 nor more than 20 days frora the date and 
service thereof, and stating that at said time said action would be taken 
up by said court and disposed of according to ]aw. The writ of man- 
damus will therefore be issued as in thé pétition prayed for. 
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ICireuU Cowrti W. D. Arkanaas. June 29, 1893.) 

1. TbIAI/— InSTRCOTIONS— DlREOTING VERDICT. 

If a case la one wMoh fairljr dépends tipon thoeffectorweightof évidence, a court 
bas no right to withdraw tbe case f rom tbe jury, unless the testimony be of such a 
conclusive cbàracter as to compel it, in tbe exercise of a sound judioial discrétion, 
to set aside a verdict in opposition to It. The court may direct a verdict for the de- 
fendant, if the évidence given at tbe trial, wltb ail tbe inferences that the jury 
could juatifiably draw from it, is Insufflcient to support a verdict for the plaintifl, 
Bo tfaàt such verdict, if returned, must be set aside. 

2. Mastbb and Servant— Contributobt Negugencb— Dasgbrous Prbmism— Notice. 

A jard master in the service of a raiiroàd company la not required to quit the 
service of such company, or f ail or refuse toperform tbe workdevolvingupon him, 
althougb be knew of tbe dangerous condition of the company's car yard, provided 
thesame was not so far dangerous as to tbreaten immédiate injury, or the condi- 
tion of tbe car yard was not so dangerous but that tbe yard master, as a reasonably 
prudent man, could come to a well-grounded conclusion that he could safelyper- 
f orm bia duty for the beneflt of Itis employer. If tbe above conditions ezist, and 
tbe ^ard master Is klUed in tbe diacbarge of bis duty, witbout contribatory fault 
on bis part, bis wife and cbildren may recover of tbe company. 
8.. Fedbeal Courts — Dibectino Spécial Pindings — Following State Statutes. 

Tbe fédéral courts are not bound by a clause in the Code of a state with regard 
to the duty of courts to direct a jury to make spécial findlngs. 
4. Excessive Dauages. 

A court cannot interfère with a verdict of a jury on the grbuhu of excessive dam- 
ages, unless the damages are so excessive as to lead to the conclusion that thesame 
is the fruit of passion or préjudice. To warrant a conclusion of that kind, the 
damages must be sbocking to the seuse of justice, or it must be manifest that tbe 
same are unreasbnahly large: 

At Law. On motion for a new trial. Denied. 
Rogers & Read, for plaintifiFs. 
B. R. Davidson, for défendant. 

Paekee, District Judge. Suit against défendant by plaintîffs, as the 
wife and children of James Dwyer, deceasied. Recovery prayed for on the 
ground that défendant negligently caused the death of James Dwyer, 
employé of défendant, in the capacity of yard master, at Ft. Smith, 
Ark. Jury trial had. Verdict for plaintiff for $17,820. Défendant, 
by its counsel, files a motion for new trial. The first ground of said 
motion is that the court erred in overruling defendant's motion to re- 
quire plaintiflfs to elect on which count of complaint they would rely. 
There is no error in this action of the court. The plaintiflfs relied on a 
«tate of négligence created by défendant. They simply set out in the 



88 FEDERAL EEPOETEE, VoI. 52. 

two comits of their compjaint the facts upon which they relied to show 
a condition of négligence. There is hère but one cause of action, and it 
arises from the négligence pf défendant in kiJling James J, Dwyer. But 
,if there Iwere two separate causes of action they might be joined, and the 
plaintiffs could proceed to try both of them at the same time, as, where 
two causes of action of the same nature exist, they may be joined in the 
same complaint. Section 6014, Mansf. Dig. Laws Ark. par. 6, which 
provides "that ail claims arising from injuries to persons or property 
may be joined," and, when so joined, they may, of course, be tried in 
the same suit; so I can see nothing in this ground fora new trial. 

The second ground is that the court erred in admitting testimony over 
objection of défendant-, ând the third is that the court erred in excluding 
testimony ofifered by défendant. I do not consider either of thèse causes 
as having any weight, especially as no spécifie errors of this kind bave 
been pointed out by counsel. 

The fourth cause is that the court erred in overruling defendant's mo- 
tion to insttTict t^he jury to find the isèues for the défendant. Thig cause 
is not one upon which a new trial can be granted, because there were 
facts ^ntheiside of plaintiff of such proving power as made it necessary 
that they should be passed on by the jury. The case is not of that 
character thftt can be takén by the court froto the jury. It is one which, 
in my judgmént, fairly dépends upon the effect or weight of évidence, 
and such a case could not be withdrawn from the jury, unless the testi- 
mony be of such a conclusive character as to compel the court, in the 
exercise of a sound judiciàl discrétion, to sèt aside a verdict in opposition 
to it. Insurance Cb. v. Doster, 106 U. S. 30, 1 Sup. Ct. Rep. 18; Insur- 
ance Co. V. Lathrop, 111 U. S. 612, 4 Sùp. Ct. Rep. 633; Township of 
Mmtclair v. Dana, 107 U. S. 162, 2 Sup. Ct. Rep. 403. If the évi- 
dence given at the trial, with ail the inferences that the jury could justi- 
fiably draw from it, is insufficient to support a verdict for the plaintiff, 
so that such a verdict, if returned, must be set aside, the court may di- 
rect a verdict for the défendant. Such is the rule laid down in RandaM 
V. Railroad Oo., 109 U. S. 478, 3 Sup. Ct. Rep. 322; Marshall v. Hubbard, 
117 U. S. 415, 6 Sup. Ct. Rep. 806; Harrisv. RaUroad Co., 35 Fed. 
Rep. 116; North P. R Go. v. Commercial Nat. Bank, 123 U. S. 727, 8 
Sup. Ct. Rep. 266. I am not able to say that the fiicts in this case war- 
rant the application of the rule asked for by défendant. 

The fifth cause for new trial is that the court erred ingiving its charge 
to the jury as the law of the case over the objection of the défendant, 
the objectionable provisions at the time being specified or pointed out. 
Without dwelling in détail on the charge of the court as given, and on 
the propositions the court refused to give, I think the law was clearly 
and fully declared. To my mind, both reason, justice, and authority 
sustain the charge of the court. The following part of the charge is in 
relation to the fact that deceased was not called on either to quit the 
service, or fail or refuse to perform the work devolving on him, although 
he knew of the dangerous condition of defendant's car yard, provided 
the same was not so far dangerous as to threaten immédiate injury, or 



DWYEE ». ST. liOmS & S. F. E. CO. 89 

« 

the condition of the yard was net so dangerous but that the deceased, 
James J. Dwyer, as a reasonable and prudent man, as he was, could 
corne to à well-grounded conclusion that he could safely perform his 
duties for the benefit of his employer. If that was the case, then he 
acted with prudence and care, as measured by the acts of a man pos- 
sessing thèse characteristics. In such a case, there would not be that 
case of patent, flagrant danger that would signal deceased to take no 
chances, or, if he took them, he did so at his péril. If the danger was 
no greater than that described in the charge of the court, then reasona- 
ble and prudent men in the performance of duty would confront such 
danger, and what such men would do, under such circumstances, the 
deceased might do without being chargeable with contributory négli- 
gence, as the rule for his guidance is derived from what reasonable men 
would do under the same circumstances. The above remarks apply 
with equal force to that part of the charge relating to the construction 
of the foreign fruit car, upon which rests one ground of the négligence of 
the défendant, as set out in the complaint. The authorities sustaining 
this principle are very numerous. The proposition is very clearly stated 
by Jndge Wallace in Raëroad Go. v. Y(mng, 49 Fed. Rep. 723, and 
many authorities are there referred to as sustaining the principle. Beach, 
Neg. 373, and notes; Boeder v. Railway Co., 100 Mo. 673, 13 S. W. Eep. 
714; Huhn v. Railway Co., 92 Mo. 440, 4 S. W. Rep. 987. 

The sixth cause is that the court erred in refusing instructions asked 
for by défendant numbered 6, 8, 9, and 10, and requiring instruction 
No. 10 to be qualified before giving same. There is no error in this, as 
the law relative to the case was fuUy given in the charge of the court, 
and the propositions asserted as named in this cause for new trial were 
properly refused. 

The seventh cause is that the court erred in refusing to require the 
jury to make spécial findinga as requested by défendant. The court is 
not bound by the clause of the Code of the state, in regard to the duties 
of courts, to direct spécial findings. In a case of this kind such find- 
ings can answer no good purpose. They may be used to pat the jurj»^ 
in an inconsistent position, and thus aflbrd a ground for an attack on 
their verdict by the court. It was no error for the court to refuse to in- 
struct the jury to make spécial findinga. Association v. Barry, 131 U. 
S. 120, 9 Sup. et. Rep. 755; RaUroad Co.v. Horst, 93 U. S. 291; Nudd 
V. Burrows, 91 U. S. 426. 

The eighth cause is that the verdict was contrary to and not supported 
by the évidence. I am not prepared to say that the verdict was against 
the évidence, or rather against its prépondérance, nor can I correctly as- 
sert that the position set up in the ninth cause for new trial, that the 
verdict is contrary to the law as given by the court, is well taken. 

The tenth cause is that the damages assessed were excessive, appear- 
ing to bave been rendered under the influence of préjudice or passion. 
Excessive damages, appearing to bave been given under the influence 
of passion or préjudice, are a good cause for a new trial, under the Coda 
■of the state. Section 5151, Mansf. Dig. At common law, if damages 
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||îvea byjajùty wereso «xtravagàntas'tomake it- probable tbât the jury 
wàâ atotuated by passioD or préjudice^ a verdict mightv.uponihisground, 
bè setiftsiie^ Shumaâmrv. Railroad Co., 89 Fed. Rep. 174^ and authori- 
ties 'théte TOferred to. 'This is, substantially, the rule of tbe statute. 
When can a court interfère with a verdict on this ground? When can 
a cbiirli sàythe araount of damages is se excessive as to lead to the eon- 
clusioa thdt ïthe same is the fruit of passion or préjudice? The answer 
iSj^hen the «atoe is shocking to the sensé of justice, or it is manifest the 
same is linréàsonably large. Eailroad Cb. v. Cellai 42 Ark. 52S. 

Is that the case hère? Is a verdict of $17,820, as the conjpensatory 
price of the life of a man like Mr. Dwyer; so large as to shock the sensé 
of justice? Or isit UBteasonably large? He was a man of large expé- 
rience là his cdling. He was prudent, sober, industrious, careful with. 
his earningSi devoted to bis occupation, faithful in ail respects to his 
familyj with ability to earn from $86 to $90 per month. Physically, 
hè was a Btrong, healthy inan, with, àdcording tothè: évidence, a life 
expeotatteyof SSyears. What is the life of such a man worth to his 
family? Takç his earnihgs at $85 per month for 32 years, and you hâve 
$S2,640. Or take off 10 years for old âge, disability, and loss of time, 
aad you havei for 22 years, at $1,020 per year, $22,440. Making a 
libéral allowàncè for présent payment, that is, for discounting the price 
of a human life, and when you take what the jury fouhd, you do not 
bave an aihount shocking to the sensé of justice. Nor is it manifest 
firoïQ their finding such an amount that the damages are unreasonably 
large. Thia iw the test foirthe.court, and it can be governed by no other. 
(When we hâve a statute so barbarie, and almost brutal, as to prohibit 
the cônisideration by the jury of that terrible agony, grief, and suffering 
of the faithful wife and little children for their loss by death of such a 
htisban^ and faiher as Dwyer, we should award fairly compensatory 
damages. The award should be made with a reasonably libéral spirit. 
Uader this Statute, man is considered only as an animal,: a beast of bur- 
den, like a hôrse oi" a mule, with nothing to be considered when he is 
killed by négligence but his «arning capacity. Then, under such a con- 
dition, when his earning power is fairly shown, and manifestly the jury 
hâve not gone beyond it in giving damages to his wife and children, we 
cantiot infer that they hâve done that which is shocking to our sensé of 
justice,! or that they acted from passion or préjudice. 

The eleventh ground, based upon the allégation of riewly-discovered 
évidence, is not sustained as required by the law. I think the law on 
ail the propositions involVed was fairly given, and the subject-matter in 
controversy was fuUy stated. The évidence pro and con was weighed by 
the jury. lam not prepared to say the jury could not find from the 
évidence the truth of the propositions as claimèd by plaintiffs. Upon 
the whole case, I can see no ground for interfering with the verdict. 
The motion for new trial is theréforè overruled. 
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Keusens ». STAPua. 
'Circwlf Court, W. D. Virginia. April 28, 1891) 

DwtDB— ExBCtWTOlî Airo ACKNOTTLBBGMENT— EWfAOEMUNT OP SEALS. 

Peeds exeouted In Massachusetts in 1800 and 1838 oonveying land !n Virginia, 
the slgning and ensealing wbereof were acknowledged and veriUed according to tbe 
registry'aota then in force, (Acts Va. Dec. 1792, and Feb. 1819,) and duly admitted 
tp record in pursuance thereof , mnst be beld to bave passed tbe légal tltle, altbough 
no seals appear npon the deeds at this date ; for it will be preaumed that tbe wazen 
■eals then in use, and wbldh were Uable to be effaced, were properl; afflzed. 

At Lttw. 

Statement by Paul, District Judge! 

This was an action of ejectment brought by G. Reusens, a citizen of New 
York, against A. P. Staples, a citizen of Virginia, to recover 16,649 acres 
of land lying in Patrick county, Va. In the course of the trial the 
plaintifif offered in évidence, by way of tracing bis tàtle, two deeds, the 
first of which was from John Soley, of Boston, Mass., conveying 60,000 
acres of land in Patrick county, Va., to John Miller Russell, of Charles- 
town, in the state aforesaid. (This deed also conveyed several other 
tracta of land lying in Bath and other counties in Virginia from said 
John Soley to said John Miller Russell, Joseph Russell, and John La 
Farge, but the said lands are not involved in the suit at bar.) 

The attestations on said deed are as follows: 

"In witness wbereof the said Jobn Soley, Jnn'r, hath bereunto aet fais 
band and seal this twentieth day of March, in the year of our Lord one 
tbousand and eight hundred. John Solbt, Jnn'r. 

"Signed, sealed, and delirered in tbe présence of 
"GeokgeBlake. 
"William Alline. 
"John Prtoe, Jr." 

"Commontoealth of Meusachusett», Suffolk: On thla twentieth dajr of 
Marcb, in the year of our Lord one thousand eight hundred, before me, Wm. 
Alline, a justice of the pence for the county of Suffolk aforesaid, personally 
appeared Mr. John Soley and acknowledged the witbln written instrument 
by bim subscribed to be bis Tolnntary aet and deed, and consented that tbe 
came sbould be entered of record. Wm. Alline, Justice ofPeace." 

" Ooramontoealth of Massachitsetts, Suffolk — se.: At tbe suprême judicial 
court, begun and holden at Boston, within and for tbe county of Suffolk, on 
the third Tuesday of February, being tbe eigbteentb day of said month, A. 
D. 1800, personally appeared before the court George Blake, William Alline, 
and John Fryor, Jun'r, tbe wltnesses to this instrument, and severally make 
oath that tbey saw the said Jobn Soley, Jun'r. sign. seal, and deliver tbe 
same as bis free aet and deed. and that tbey severally subscribed their names 
thereunto at the same time< John Tuoeeb, Glerk." 

"I certity that Tucker, Esquire. signer of the above, is now, and was at 
tbe time of signing the above açknowledgment. clerk of said suprême judicial 
court, and that f ull faith and crédit are and ought to be given to bis attech 
tations as sucb. Isaao Paeseb, Chief Justice of said Court. 

"Boston. August I2th, 1815." 
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(Hère follows the cerlificate of the clerk of the county court of Bath 
coanty, Va., that said deed was admitted to record in bis office on 19th 
February, 1818.) 

"Patbiok Cîounty Clbrk's Office, February 26th, 1818. 

"Virginia, to toit: This instrument of writing from John Soley, Jun'r, 
to Miller Bussell, and from said Bussell to Joseph Bussell and John La 
Far;^^ «rith the certiflcates indorsed tbereon. was presented in said office and 
admitted to record. Samuel Staples, Clerk. " 

Tbe second of said deeds was froni John Miller Russell, of Cambridge, 
in the couiity of Middlesex and commonwealtb of Massachusetts, con- 
veying to Henry 0. Middleton, of Fredericksburg, in tbe state of Vir- 
ginia, 50,000 acres of land lying in Patrick county. Va. , described as 
being tbe same tract of land which was conveyed by " John Soley to this 
grantor by deed the 20th day of March, in tbe year of our Lord one 
thousand eigbt bundred." 

Tbe attestation clause of this said deed is as follows: 

"la witness.wbereof the said John Miller Bussell hath hereunto set his 
band and seal this twentieth day of July, in the year of our Lord one thou- 
sand eight hundred and thirty-elght. John Milles Bussell. 

"Signed, sealed, and delivered in the présence of 
"Henry M. Chambbblain. 

"ÎIATHAN FiSKE." ' 

" JULT 27th, 1888. 
"CommontOëalth cf Maaioehusett», Middlesex— ss, : We, Nathan Fiske 
and Henry M. Chamberlain, justices of tbe peace in and for said county of 
Middlesex, dp hereby certify that John Miller Bussell, named grantor in the 
abbve instruaièiit, persqnàlly appeared befbre us and àcknowledged the samn 
td t>e bis act'^nddëed on tbe day and yeàràbove written. 
'■ ,_ "Natpan FisKs:, 

"Henkt M. Chamberlain, 

"Justices of the Peace." 

, " JuLT 27th, 1838. 
"Countpo/Middlèsleai^T^ommonweaUhofMassaeJtusetts: 1 hereby certify 
that Nathota Fiske and Henry. M. Chamberlain are and were magistrates at 
tbe tlme of tàking the acknowledgment ofîtbe grantor in the above deed. In 
testlmony whereof I, GElias Phinney, clerk of the suprême judicial court of 
the commonwealtb of M;tSBachusetts for tbe county of Middlesex, hâve here- 
uato set my band and aSlxed the seal of said court this 27th day of July, 1833. 

"Elias Phinnby." 

"25tH JÀNU ART, 1840. 
"In Patrick CterK's Office: This deed from John Miller Bussell to Henry 
0. Middleton with thé çertiflcate of acknowledgment thereon indorsed (au- 
theuticated according to the act of congress) was presented in the clerk's of» 
iîce aforesaid, and admitted to record. A. Staples, Clerk." 

To the introduction of thèse deeds as évidence objection was made by 
the défendant on the ground that said deeds were not under seal, and 
instructitfpis oti this point were asked for by defendant's counseU 

P. MovMin, Jr., D. S. Pierce, and E. JE. Bouldin, for plaintiff. 

N. H. Haireton and Berryman Green, for défendant. 
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Patil, District Jtidge, (afier etating the fads.) The Virginia act of aB- 
sembly, passed December 13, 1792, provided as foUows: 

"1. That no estate of inheritance or freehold or for a term of more than Ave 
years, in lands or tenements, shall be conveyed from une to another, unlesa 
the conveyance be declared by writing, sealed, and delivered; nor shall such 
convej'ance be good against a purcbaser for valuable considération, net hav- 
ing notice thereof , or any créditer, unless the same writing be acknowledged 
by the party or parties who shall hâve sealed and delivered It. or be proved 
by three witnesses to be his, her, or their act before the gênerai court, or the 
court of that district, county, city, or corporation in which the land conveyed, 
or some part thereof, lieth, or in the manner hereinaf ter direeted within eight 
montbs after the time of sealing and delivering, and be lodged witb the clerk 
of such court to be there recorded." 

"5. If the party who shall sign and seal such writing réside not in Virginia, 
or in the district or county where the lands conveyed lie, the acknowledgment 
by such party, or the proof by the number of witnesses requisite, or the seal- 
ing and delivering of the writing, before any court of law, or the mayor or 
other chief magistrate of any city, town, or corporation of the county in 
whicb the party shall dwell, certifled by such court or mayor or chief magis- 
trale in the manner such acts are usually authentieated by them, and offered 
to the proper court to be recorded within eighteen months after the sealing 
and delivering, where the party résides out of this commun wealth, and within 
eight months after the sealing and delivery wliere the party résides within 
this eommonwealth, shall be as effectuai as if it had been in the last-men- 
tioned court " 

So, also, tbe Virginia act of assembly, passed February 24, 1819, 
after re-enacting, in substance and without change so far as the case at 
bar is concerned, provided in its seventh section as follows: 

7. Any deed may in llke manner be admitted to record upon the certiflcate 
nnder seal of any two justices of the peace for any county or corporation 
within the United States, or any territory thereof, or within the District of 
Columbia, annexed to such deed, and to the following effect, to-wit: 

"{County or Corporation,) se. : We, A. B. and C. D., justices of the peace 
in the county (or corporation) aforesaid, in the state (or territory or district) 
of , do hereby certify that E. F., a party (or E. F. and G. H., etc., par- 
ties) to a certain deed, bearing date on the day of , and hereto 

annexed, personally appeared before us, in our county (or corporation) afore- 
said, aUd acknowledged the same to be his (or their) act and deed, and desired 
u« to certîfy the said acknowledgment to the clerk of the county (or corpora- 
tion) court of , in order that ths aaid deed may be recorded, Given 

under our hands and seals this day of . 

"A. B. [Seal.] 
«CD. [Seal.]" 

New, the deed from John Soley, Jr., to John Miller Russell, dated 
20th of Mîtrch, 1800, was aclmowiedged and proved in a court of record 
of the State of Massachusetts in compliance with tbe requirements of the 
Virginia statute, (section 6, Act Dec. 13, 1792,) and it conveyed to, said 
John Miller Eussell the légal title to the land described in said deed. 
The deed from John Miller RusseU to Henry 0. Middleton, dated 27th 
day of July, 1838, was acknowledged before two justices of the peace in 
the B|^e of Massachusetts, in (iompliance with the provisions of section 
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7 bif'the"aeft of ass^pitly ■ çf Febrùari^ 24, 1819, anfl coâyeyed tîie légal 
title to the land to tiié %jâhtèe, abd not an equitaWe intérest oiily, as 
odhteiiMed* by Jthe defendaat. The con*tention of courisel for the défend- 
ant thâttîi'èyé deedé'Vére'iiot prô^perly éieciited, becàuse the sealë do nôt 
appeàt àttii<ili0d tp jihe ^^gliial;U^es of thègrantors, thé aitesting witiièsses, 
and tliç,|ii§pç^ ^efqre' wboiu aclînowledged, cannot be, siistained. We 
mnst remieniiber thoiiat the time tbeae deeds were: executed the usual 
way of affixing* seal was by an impression in wax, The scïoU, as used 
now, had Qt)(i co'me into gênerai use. The seals, being of wax, were liable 
to be effàdéd of broiçti bff; hence the necessity of having witnesses to 
the sîgnîhg and sealîti^.' If, at this rèmote dny from fhe exécution of 
thèse ancient documents, we are at liberty to ignore their sanctity as 
sealed instruwients, becaïuse the impression in wax is not to be found on 
them; or the scroU, its legallyauthorized substitute, in ils stead, though 
we haVe the highest reôord évidence that the seals were attached to the 
documents at the timé df their éxecution and delivery, it would go very 
far tovjf^rds pohvertiiig îbto équitable, what hâve beeh for a century re- 
garded asiçgal, titles. 

"A deed executed in Boston in December, 1798, by parties living 
there éonveying land in Virginia, is properly admitted to record upon a 
certificate of the proof of its exécution by the subscribing witnesses be- 
fore the court of Stiffolk county, signed by a person describing himself 
as derk of the court, though no seal is attached to it." SmiUi v. Chap- 
mani 1.0 Grat. 445. The instructions asking thé court to construe thèse 
deeds as couveying (mlyequitable interests must b« refused. 
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(Ciivutt Court 4/' .dppeate, F(f tft CirouM. June 90, 1899.) 

Ko. 86. 

Gassikiw— Enwnoir of Parbenosb— MàMum or Dahaobs. 

In an laothin by a passenger against a rallroad for being put off at K., nlne mllM 

from her doitination, becauae, under tba rules of the company, tbe traip did not 

stop at tbé uitter place, the court, without objection, gave an Instruction which 

■Ubstautlaliy deolftred tue oompany'sliablllty; and f urther Btated that tbe meas- 

, nre of dâmag»* wa» the priée of the tloket she purohased next morning from K. te 

her destination, and the Increased. damage suflered by reason of being left at K., 

inatead of atsome earlier place, provided that the conductor, by promptly Inform- 

ing her that the train dld not stop at her destination, would bave enabled herto 

stop atsodM oihèr station, where she would hâve suflered less than she sufCered at 

K. Held, tjiat the rule as |(o the measure of damages was favorable to the com- 

f pany, as aUthorizlug a loMënlng of the acta^ damages suffered, and the Instruo- 

. tion was n9t p)^ectlonable as statlitg a conjectural or hypothetical case. 

In Error to the Girbuit Court of thé United States for the Eastem Dis- 
trict of TeXaa. Affirtiied. 

W. W. Bawe, (E. 8. Lovett and F. H. Prendergaà, on tbe brief,) for 
pkintiff in error. 

J. A. Atmiétead, for défendant in erroç. 

Before Fardes snd McCobmice, Circuit Judges, and Locke, DisMot 
Judge. 
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Pardee, Circuit Judge. Thisis a suit instituted in the circuit court 
by Emma Ludlam to recover damages from the Texas & Pacific Railway 
Company for violation of contract. From an adverse jttdgment the rail- 
way company prosecutes this writ of error. 

The case is sufiBciently stated in the foUowingbill of exceptions, taken 
on the trial, to wit: 

"Be it temembered, that on the trial of the above cause on February 9, 1892, 
the followidg facts were proven: Emma Ludlam, the plaintifC, an unmar- 
ried female, 21 years old, was traveling from Arkansas to Louisiana, her 
home, and desired to stop at Stalls, a station on the Texas & Pacific Bail way, 
53 miles soutb of Texarkana, to visit her brother. Shn had with her four 
small children under seven years old, and she had no other corapany or es- 
cort. On the evening of February 24, 1890, just after her arrivai at Texar- 
kana, a féw minutes before the deparlure of the train to Stalls, she bougbt a 
ticket over the Texas & Pacific Railway from Texarkana to Stalls, and boarded 
the niglit train wbich leaves Texarkana at nine o'clock at night, and arrived 
at Stalls at eleven o'clock at night. Soon àfter leaving Texarkana, the con- 
ductor took up her ticket, and kept it. Just before the train arrived at Kil- 
dare, a station between Texarkana and Stalls, and nine miles from Stalls, the 
condUctor informed her that his train did not stop at Stalls, and that she would 
bave to get ofE at Kildare. She offered to pay the conductor to allow her to 
allow her to go on to Stalls. The conductor told her that he could not stop 
at Stalls; tliat, if he stopped there, somebody would be cutting up about it. 
She then asked him to take her to Lodi, a station between Kildare and Stalls. 
The conductor said he could not stop at Lodi either. The conductor put the 
plaintifiC and children ofE at Kildare. She remained in the dépôt uhtil next 
morning, and then took the next train, and went to Stalls, paying twenty- 
five cents for her ticket, and arrived at Stalls twelve hours later than she 
•would if she had gone on thé former train. Stalls is only a way station,— a 
side track. There is no dépôt or bouse there, the nearest house being one 
half mile, where plaintifif's brother lived; but her brother was to meet her at 
Stalls, and was there to recéive her if she had corne, and lived a half mile from 
the station at Stalls. There was a dépôt at Kildare, and an hôtel within thirty 
or forty steps of the dépôt. Atlanta is a statibn between Kildare and Texar- 
kana, and is a town of about '3,000 inhabitants, and bas hôtels and dépôt. 
Flaintiff was a stranger, and unacguainted in that partof the country. ' Plain- 
tifC did not know that the night train did not stop at Stalla. She suflered 
from cold at Kildare. There was no firein the dépôt, and it was a cold night. 
Flaintiff further proved that it was dark at Kildare. There was no ligbt at 
the station at Kildare, and no one theré at the dépôt to tell her where any 
botel was; and, on account of the four small children being asleep, she could 
not leave them to hunt an hôtel. Défendant proved that the night train that 
passed StaUs at eleven o'clock at night was a through fast train, and carried 
sleeping cars froifl St. Louis to El Paso; and by a rule and régulation of the 
Company tbat train was not to stop at Stalls, but the day train did stop at 
Stalls. Flaintiff then proved tbat the night train did sometimes stop at Stalls 
to receive.and put ofl passengers. Thereupon the court charged the jury as 
follows: • The railway company had the right to run through trains that did 
not stop at Stalls, and it was the duty of plaintifl to inquire if the train on 
which she was about to take passage stopped at Stalls; but atter she had 
boarded the train by mistake it was the duty of the conductor to act promptly, 
and inform her of her mistake, and give her an opportunity to get otï at any 
station between Texarkana and Kildare. Now, it appears that the plaintiff 
was put off at Kildare. The measure of damages is the twenty-five cents she 
paid for tbe ticket at Kildare from there to Stalls, and also the damage sha 
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suffered byxeaaoit of tieing left at Kildare, instead of being left at sorae other 
place between KiMare and Texarkana; that is, that if the conductor, by 
proipptly infprming plalntiff that his train did not stop at Stalls, would hâve 
enabled her to havé stopped at aome other station before reaching Kildare, 
where she would hâve suffered less than she suffered at Kildare, then she can 
recover thé increaëed damage she suffered at Kildare over what she would 
hâve suffered at soine other place.' The défendant, at the tirae said charge 
Was given, excepted.to that part of the above charge «hich gives the plain- 
tiitt tberight to recover fortheadditional sufferingcaused by her being leftat 
Kildare, instead of some other station between Kildare and Texarkana, (1) 
because there is no pleading raising such an issue, or justifying a recovery 
on above ground; (2) and because there was no évidence th't there was any 
plac© , between Kildare and Texarkana where plaintiff would hâve suffered 
less than she suffered at Kildare; (3) and because there was no évidence that 
she would hâve stopped at any station before reaching Kildare if the con- 
ductor had promptly informed her thàt the train did not stop at Stalls. The 
court held the exceptions not well taken, and subrailted the cause to the jury. 
The jury returned a verdict for plaintiff for $200.25, and the court rendered 
ju4gment acoordingly." 

There are two grounds of complaint assigned as errors. The first is 
tq p^rt of the charge of the court to the jury in the following language: 

" After she [plaintiff] had boarded the train by mistake, it was the duty of 
the conductor to act promptly and inform her of her mistake, and give her an 
opportunity to get off at any station befcween Texarkana and Kildare." 

The record does not show thàt an j- exception wa^ taken to the part 
of ihe charge quoted at the time it was delivered, nor to the charge as 
a whole; ftnd it foUows that, whether erroneous or not, it cannot be con- 
sidered hère. The only exception to the charge, or to a part thereof, 
taken in season, is the one referr'ed to in the second assignment of errors, 
which relates entirely to the measure of damages, and is as follows: 

"The measure of damages is the twenty-flve cents, (25c.) she paid for the 
ticket at Kildare from there to Stalls, and also the damage she suffered by 
reason of being left at Kildare, instead of being left at some other place be- 
tween Kildar'^ and Texarkana; that is, that if the conductor, by promptly in- 
fofming plaintiff that his train did not stop at Stalls, would hâve enabled her 
to hâve stopped'at some other station before reaching Kildare, where she 
would hâve sujEfered less,, then she can recover the increased damage she suf- 
fered at KiI(ÎM©,over what she would hâve suffered at some other place." 

It is urged that this was erroneous, because it is said there was lio 
pleading in the case raising such an issue, or justifying a recovery on 
such grounds; that there was no évidence that there was any place be- 
tween Kildare and Texarkana where plaintiff, if put off there, would 
hâve suffered leas than she suffered at Kildare; and that there was no 
évidence that she would bave stopped at any station before reaching Kil- 
dare, if the cbnductor had promptly informed her that the train did not 
stop at Stalls' station; and it is said that the rule of damages thus given 
wàs on a supposed or conjectural state of facts in regard to which no év- 
idence had been pfFered. In U. S. v. Brdtling, 20 How. 252-255, it is 
decJared:: , : 

> "It is clearly error to charge a jury upon a supposed or conjectural state oi 
facts, of whidi no évidence bas been offered, The instruction présupposes 
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that tbere is some évidence before the jury which they may think sufficient 
to establish the facts hypothetically assumed in the opinion of the court; and, 
if there Is no évidence which they hâve a right to consider, then the charge 
does not aid them in coming to correct conclusions, but its tendency is to em- 
barrass and mislead them. It may indiice them to indulge in conjectures, 
instead of weighing the testimony." 

An examination of the record shows that the plaintifif sued for viola- 
tion of a contract of carrlage as a passenger from Texarkana to Stalls, 
and the damages she claims are for not being carried through to her des- 
tination, and for being put off at Kildare, an intermediate station; ail 
in violation of the contract. The défense was substantially that the 
plaintiff had taken a train of the défendant which, under the rules of 
ths Company, did not stop at Stalls; and that, as the conductor put the 
plaintiif off at the nearest stopping station to Stalls, there could be no 
recovery. 

The facts recited in the bill of exceptions, as proven on the trial of the 
case, are not sufficiently full for this court to détermine, even if the mat- 
ter were open to inquiry, whether the plaintiff had made a case which 
would entitle her to go the jury upon the issues as made up in the plead- 
ings. It does not appear that there were any public instructions posted 
at Texarkana as to whether the nighl train, or any other train of défend- 
ant, did or did not stop at Stalls station. It does not appear whether 
the plaintiff was or was not advised by any officiai of the Company at Tes- 
arkana as to what train she should take to go to Stalls, other than the in- 
ference which can be drawn from the fact that a few minutes before the 
departure of the train the ticket agent of défendant sold the plaintiff a 
ticket from Texarkana to Stalls. Nor does the record show at what 
time — whether in first taking up her ticket or later — the conductor of 
the train informed the plaintiff she was on a through train, which would 
not stop at Stalls; and, finally, there is nothing in the record to show 
whether the défendant rail way Company opéra ted any train from Tex- 
arkana which stopped at Stalls, although there is a statement that a 
train did stop at Stalls, but from where it started does not appear. We 
infer, from the absence of exception to the charge of the court as given, 
that there was no objection ou either side to the law as given by the judge, 
"that the rail way company had the right to run through trains that did 
not stop at Stalls; and it was the duty of plaintiff to inquire if the train 
on which she was about to take passage stopped at Stalls; but, after she 
had boarded the train by mistake, it was the duty of the conductor to 
act promptly, and inform her of her mistake, and give her an oppor- 
tunity to get off at any station between Texarkana and Kildare." In 
other words, there seems to hâve been no objection on either side to the 
charge of the court substantially that the défendant was in fault, and 
for that fault plaintiff was entitled <o recover; and this part of the charge, 
as we hâve said before, cannot be reviewed by this court. 

As the plaintiff" had sued for damages for being wrongfully put off at 
Kildare, and as, under the obligations of the défendant, as declared by 
the court without objection, she had the right to recover for such dam- 
v.52F.no.l— 7 
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afees, it wouW seem; ^at thé chaispje cottiplained ofv whicb gives the rule 
of damais on a6cotiiltof>laiûtîff'8 being putoff at Kildare, is not open 
to the éliarge of beitighjfpbthëtiJM'c* conjectural.' If the court wasright 
in thp prQppsîtion of làw,dèclared'.'.àâ ;to the liàbility of the défendant, 
and as to the right oif the plaintifif ïo recover dàinages for being put off 
at Kildare, then it seems clear that the rule of damages given by the 
coxirt was favorable: to , the défendant, as authorizing a lessening of the 
acttial damages aufféredby the iplaintifif in being put ofFat Kildare, and 
givés piàintiff in errôrho ground ifor complaint in this court. On the 
ïécord, as brought to this court, We see no other course than to affirm 
the judgment, and it is 80 orderedk! 



, , Bank OF Edgefteld r. Farm^bs^' Co-opbeatjve Manuf'q Co. 

(Circuit Coiat Qf Aj)peaM, Fifth CircU.it: Sxme U, 1S9Z.) 

Ici a sîiit in a fédéral court on certaiti notes, pleas filed alleglng want of considér- 
ation, wbicb Etfe Verifled by an offloer aiithorized under Coâe&a. S 8450, to admin- 
... iBteroatUs.tOj^it, a justice of the, peaçe. and afterwardSiSwom to at the trial be- 
fpre the clerkof the court and by thé direction of the cou'i^t, are SuffiCietltly verifled 
to niakë kii i^iliable defenAe; and' such Vérification before a olerk at the trial is al- 
iQyrabl^ t^Qder Code Ga. 8 8479 et seg., as weU as by Rev. St. U, S. § 954, providing 
that the court " may at âny tiine permit etthér party to amend any defect in procesa 
or tSleadlng" on cettain conditions, v : 
S. Nbootiabub IparBUMBsi»— BoNi. Fidb H01.DB59— Notice oï E^xtitibs. 
., ;,Wieré a bask talées three negotiablé notes before matùrity as collatéral for 
'aïonèy loanéd, tôg'ether'with three" other past-due protesled notes by the same 
makerg and indorseps, ISiere being nothii^g on the face of the notes to indicate that 
they were given for the same considération or f ormed part of one transaction, mère 
ktiowledgé' of the diahôuor of the pastille notés will hot operate as notice to the 
bank that thethree nçtes not yet duo were talnted by defective considération, or of 
any equlties exlsting betvreen the original parties thëreto, and the bank is entitled 
1» récover the vrhole bf the indébteânesB of the borrowèr to it in a suit on such 
notes. ,, i;V: 

8. SAMB— COMMEBOIAI, liAWr-STATB DBCISI0J|(S. 

When a bank advàhcés money on certain negotiablé notes, some of which are 
past due, the question of notice of any eanitles existing between the original par- 
ties, arising f rom knomledgâ on part of the bank of such overdue notes, is not a 
question of the construction of a éontract, vyhich is usually determined by the 
' ' iocu8 conti'actMs.butlS governed by the rule of commercial law whioh afCeots sub- 
séquent holders In the natter of notice of prior equities, and not by the statu tes, 
rules, or décisions of thé ifarticular staté Where such notes werë executed. 

■ In Error to the Circuit Court of the United States for the Northern 
District ofGeorgia. 

s Action by the Bank of Edgefield against the Farmers' Co-operative 
Manufacturing Company on. three promissory notes held as collatéral se- 
oority for a loan of $1,239.77. Vetdict and judgment for $475.65 for 
plaintiff,who brings error. : Revorsed. 

Statement by sPardeè, Circuit Judge:' 

The plaintiff in' error filed a suit on the common-law sîde of the cir- 
cuit court of the United States for the northern district of Georgia against 
the défendant in error, being an action uipon three promissory notes, ag- 
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grëgating $5,270. Each <?f'said notes was made at GrifRn, Ga.,- on the 
28th Septeml)gr, 1§89, by the défendant in error, payable to thè order 
of Smith & Vaile Company, a corporation organized under the laws, and 
being a citizen jOf the statei of Ohio. Thèse three notes were afterwards, 
and before due, indorsed by Smith & Vaile Company to D. A. Tomp- 
kins, a citizen of, and residing in, the state of North Carolina, who then, 
before the notes became due, indorsed them for value to the plaintiff în 
errpr, a citizen of, and residing in, the state of South Carolina. The de- 
fendant in error fîled certain pleas setting up the failure of considéra^ 
tion, which said pleas were sworn to by W. P, Walker, président of the 
défendant Company, before a justice of the peace for Spalding county, 
in the state of Georgia. 

When the case was called for trial in the court below, plaintiff in er- 
ror moved for judgment, because there was no issuable défense filed un- 
der oath, as provided by the statutes of the state of Georgia and rules 
of court, plaintiff contending that the affidavit to the plea, made before 
a justice of the peace, constituted no sworn défense in the circuit court 
of the United States. The court ruled (a) that the affidavit was suffi- 
cient; and (6) that if it was not sufficient the plea could be sworn to 
then in open court; and the plea was thereupon sworn to by W, E. H. 
Searey, président of the défendant company, before W. C. Carter, dep- 
uty clerk of the circuit court of the United States for the northem dis- 
trict of Georgia. Plaintiff then reuewed the motion for judgment, be- 
cause there could be no affidavit to a plea after the first term of the 
court. The court overruled this motion, and declined to permit the 
plaintiff to take judgment without a jury. The défendant then filed an 
additional plea, which was also sworn to before the deputy clerk, setting 
forth that, when the loan was made by the Bank of Edgefield to D. A. 
Tompkins, npon the three notes as collatéral, certain of the notes which 
had been given by défendant to Smith & Vaile Company, and which 
were amoilg those deposited as collatéral security by Tompkins, were 
then due and unpaid; and that this was notice to the Bank of Edgefield; 
and that, if anything was due to plaintiff, it was only the ampunt first 
loaned to Tompkins, being $500. 

The other facts in the casé sufiiciently appear from the assignments of 
error, as folio ws: 

"(1) That the court erred in not granting a judgment for plaintifif, as re- 
quested by ils attorneys, upon the ground that tliere was no issuable défense 
flled under oath by défendant. 

"(2) Because the court erred in not granting judgment for plaintiff, as re- 
quested by its attorneys, after défendant had been allowed to swear to its 
pleas in open court at the time of the trial. 

"(3) Because the court erred in permitting the introduction of the déposi- 
tions of M. H. Miras, cashier of plaintiff, which were oflfered by défendant at 
the trial, and objected to by plaintiff in open court and in présence of the 
jury. 

"(4) Because the court erred in permitting W. E. H. Searey, président of 
the défendant company, to teatify in the cause over the objection of the plain- 
tiff, made in open court in présence of the jury. 
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"(5) BecaDsethe court erred in not rulingout anâ^xeluding from the jury 
the dépositions of said M. H. Mims and the testimony of W. E. H. Searcy, 
when the same was requested by attorney for plaintiff in open court and in 
présence of the jury. 

" (6) Because the court erred in charging the jury as set forth iu the tran- 
script of the record. 

"(7) Because thecourt erred in charging the jury as follows: • Now, thèse 
notes are held by the Banlc of Edgefleld, and the proofs show exactly what 
that transaction was. We bave the évidence of the cashier of the bank that 
thèse six notes-^the tïiree notes sued on, and the thïee notes for $500 each, 
which were the flrst three to mature — were phiced in August, 1890, in the 
Bank of Edgefleld, and that some notes were given by Mr. Toraplsins after 
that, the flrst of which were giveh on the 18th October. The three notes, 
however, were due at the time thèse notes were placed in the bank. In the 
opinion of the court, the dishonoring of the three notes, as it is called in law, 
— tlie failure to pay them wlien they were due, — was notice to the bank of 
ail the equities existing between the machinery company, Smith & Vaile Com- 
pany, and the défendant corporation.' 

"(8) Because the court erred in charging the jury as follows: 'So ihat be- 
ing the case, in the opinion of the court, the bank would only be entitled to 
reeover on thèse notes, under the évidence and the pleadings, the amountdue 
by the défendant to Smith & Vaile Company, which would be the amount as 
stated to you a while ago,thé différence in thefreight, and the interest which 
Mr. Searcy says was on the entire transaction up to the time they made the 
arrangement, at or about the time of the date of the letter.' 

"(9) Because the court èrred in chdrging the jury as follows: • About the 
date of that letter which you hâve in évidence, 28lh February, 1890, 1 believe, 
there wa§ an adj.ustment of |his matter between Tompkins, agent or repré- 
sentative of the establishuaeut that sold the machinery, and the président of 
the défendant corporation;^ there havingbeen no évidence adduced at the 
trial to authorize or justîf y sùch charge. 

"(10) Because thecourt erred in charging the jury as follows: 'The proof 
shows thàt thèse notes wére given for the pUrchase of certain machinery, and 
that that machinery was not delivered ; that it was not to be delivered, how- 
ever, until the three five hundred dollar notes were paid, and that thèse notes 
were not paid. Theevidenceissomewhatindeflniteaboutthat;' itappearing 
from the évidence that W. É. H. Searcy, a witness for détendant, positively 
and withont dispute, that nelther of tbe said three flve hundred dollar notes 
were paid', the évidence tibt having iii' any wisè been indeflnite upon this 
point. 

"(11) Because the court erred in charging the jury as follows: ' But Mr. 
Searcy stated they agreed he was to pay the interest on the entire transac- 
tion and the différence in freight. I do not believe that the bank is entitled 
to, reeover any more than that. Ithink, however, they are entitled to re- 
eover that ; ' there having no évidence to warrant such a charge, and the same 
being illégal and misleading. 

. "(12) Because the court erred in refusing to charge the jury, when so re- 
quested by counsel for plaintiff, as follows: «If you flnd, as is admitted by 
the plaintiff, that the three notes for $500 each were past due when they 
were transferred by Tompkins to the plaintiff bank, aloug with the three 
notes sued qn, then this is not notice to the bank of ail the equities existing 
between the défendant company and Smith & Vaile Company; nor was it ev- 
idence of a want or failure of considération of the three notes not then due, 
and now sued upon. But you may consider the fact of the three $500.00 
notes being paatdue when the six notes were transferred to the plaintiff bank 
in determining from the évidence if that fact showed bad faith in the bank in 
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taking the notes not due, and, if it did, then the plaintifE cannot recover any- 
thing. But if you flcd froin the évidence that, when the bank took the six 
notes, it took the three notes sued on before due, in good faith and for a val- 
uable considération, to wit, as collatéral security fordebt of D. A. Tompkins, 
tben the plaintifl isentitled to recover the full amount called for by tbe tliree 
notes sued on.' 

"(13) Because the court erred in taking a wholly erroneous view of the 
real issues aud merits of the cause, and in permitting the défendant to intro- 
duce évidence of the equities existing between the défendant and Smith & 
Vaile Company, to whom the notes sued on were given, witliout there being 
any pleadings to justify the introduction of sueh évidence, and without there 
being any légal right on the part of the défendant to introduce testiniony as 
to such equities; it not having been shown that the plaintifE took tlie tliree 
notes sued on without any knowledge of any failure of considération or in- 
flrmity in the said notes, nor that plaintifE took said notes in bad faith." 

Henry B. Tompkins, for plaintiff in error. 

Hall de Hammond and Dismukes & Mills, (John I. Hall and F. D. Dis- 
mukes, of counsel,) for défendant in error. 

Before Paedee and McCormick, Circuit Judges, and Locke, District 
Judge. 

Paedee, Circuit Judge. The first and second assignments of error 
are not well taken. The plea in this case was sworn to originally be- 
fore one of the officers mentioned in section 3450 of the Georgia Code, 
and in accordance with the Georgia practice, which we are inclined 
to think was sufficient vérification to the plea filed in the circuit court; 
but, whether this be so or not, when the plea was afterwards sworn to 
in open court at the time of the trial, by the direction of the court, we 
hâve no doubt the plea was sufïiciently verified. Code Ga. § 3479 et 
seq., is very libéral with regard to the allowance of the amendments, and 
sufïiciently broad, in our opinion, to cover this case. And section 954 
of the Revised Statutes of the United States provides that the court " may, 
at any time, permit either of the parties to amend any defect in process 
or pleadings, and upon sueh conditions as it shall in its discrétion and 
by its rules prescribe." 

The seventh assignment of error seems to l)e well taken. It is $s ibl- 
lows: 

"(7) Because the court erred in charging the jury as follows: * Now, thèse 
notes are held by the Bank of Edgefleld, and the pioofs show exactly what 
that transaction was: We hâve the évidence of the cashier of the bank that 
thèse six notes — the three notes sued on, and the three notes for $500 each, 
which were the first three to mature — were placed in August, 1890, in the 
Bank of Edgefleld, and that some notes were given by Mr. Tompkins after 
that, the flrst of which were given on the 18th of October. The three notes, 
however, were due at the time thèse notes were placed in the bank. In the 
opinion of the couit, thedishonoring of tlie three notes — as it is called in law, 
the failure to pay them wiien they were due — was notice to the bank of ail 
the equities existing between the machinery company, Smith & Vaile Com- 
pany, and the défendant corporation.' " 

There was nothing on the face of the notes to indicate that the three 
notes for $500 each, which were past due when they, with the threa 



notes suedcHïjfiwefedepbsited as collatéral security with the pkintifF, 
wêtè îoif;thé'|à(iiie considération^ or referred in any way to the same 
tra;nSaëti(^ri^,:''lliîdîi whicïi the three nptçs sued upon were any of them is- 
sued. Thereâs/no ,prop|*in the casetepding to showthat the plaintiff 
had any knowl'edge whatever bf the transaction or contract between the 
défendant and Smith & Vaile Company, or that the six notes constituted 
or formed part of one transaction. "Where more than one note is exe- 
cutèd upon the same considération, they are not ail to be regarded as 
dishonorëd when one îsoverdue and unpaid." Datiiel, Neg. Inst. § 787. 
The. prepise.question was before the suprême court of the state of Wis- 
consin in the case of Boss v. Hemtt, 15 Wia. 260. In that case the court 
said: 

"UpOn the question whether the purchaser should be chargeable with no- 
tice of any defects in the considération of the notes subsequently to become 
due by reason of the flrst bc;ing overdue at the time, no authority was cited 
by either coiinsel, and we hâve found none. The notes were ail secured by 
one tnortgage, and, if it had appeared on the face of the papers that they were 
ail glven for one considération, upon one transaction, it might be urged, with 
considérable force, that, as the law charged the purcliaser with notice of any 
defect in the considération of the flrst note, it must also charge hiin with like 
notice that ail were given for oue considération. But how that question 
should be decided, if it ever crises, can be then determined. But there was 
nothing on the facebf the papers to show that the notes were ail given for 
one considération. It is tirue tliey bore the same date, and were secured by 
one mortgàge. But it is frequently the case that parties, in giving securities, 
include debta arising out of many différent transactions, as to sorae of which 
there might hâve been défenses not alïecting the others; and we do not thinlî 
that a purchaser of negotiable notes before maturity can be held chargeable 
with notice of any defect in their considération f roin the uiere fact that an- 
other note, secured by the same mortgàge, was overdue, and bad not been 
pald." 

Boss V. Hewitt was affirmed in the suprême court of Wisconsin, 45 
Wis. 110, citing Bank v. Kirby, 108 Mass. 497, and OromwéHv. Gounty 
ofSac, 96 V. S. 51. In OromwéU v. Govmty of Sac, affirmed in RaUway 
Co. V. Sprague, 103 U. S. 756-762. and also in case of Morgan v. U. S., 
113 U. S. 476-502, 5 Sup. Ct. Rep. 588, it is held that the fact that 
installments of interest are overdue and unpaid is not sufficient to aflTect 
the position of one taking bonds and subséquent coupons before matu- 
rity for value, as a hanafide holder. 

The défendant in errot contends that the rule given in the judge's 
charge was correct, because section 2786 of the Code of Georgia provides 
as follows: 

"If the holder reçoives it after it is due, its nonpayment at maturity is no- 
tice to him of dislionor, and he takes it subject to ail the equities existing be- 
tWeen the original parties thereto; and if there be several notes coristituting 
one transaction, but due at différent times, the fact that the one is overdue 
aûd unpaid shall be notice tb the purchaser of ail, and put him on bis guard." 

And he cites the case of HarrdL v. Broxton, 78 Ga. 129, 3 S. E. Rep. 5, 
to the same purporti 
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The plaintiff in error contends that the question of notice of equities 
existing between original parties in the case of commercial paper is reg- 
ulated and determined by the commercial law, and not by the rule or 
décisions in any particular state; relying upon Svnftv. Tyson, 16 Pet. 1; 
Oates V. Bank, 100 U. S. 239; RaUroad Oo. v. Natimal Bank, 102 U. S. 
14; Panaw. Bowler, 107 U. S. 529-541, 2 Sup. Ct. Rep. 704; Burgm 
V. Sdigman, 107 U. S. 33, 2 Sup. Ct. Rep. 10- King v. Doane, 139 U. 
S. 173, 11 Sup. Ct. Rep. 465. 

There is no doubt that the law of the place where the contract was 
made usually governs in the construction and enforcement thereof, 
and that the validity and effect of ail writings or contracta are deter- 
mined by the laWs of the place where executed. The question presented 
hère, however, is not with regard to the construction of the contract or 
its validity V but, rather, with regard tothe rule of commercial lawwhich 
affects subséquent holders in the matter of notice of prior equities. We 
are of the opinion that the gênerai commercial law prevails, and not any 
partioular rule or décision established in the state of Georgia either by 
the décisions of the suprême court of that state or by statute announo- 
ing a rule. 

It bas been settled in the courts of the United States since the lead- 
ing case of Goodman v. Simonds, 20 How. 343, that oue who acquires 
mercantile paper before maturity from another, who is apparently the 
owner, giving a considération for it, obtains a good title, though he may 
know facts and circumstances that would cause him to suspect, or would 
cause one of ordinary prudence to suspect, that the person from whom 
he obtained it had no interest in or authority to use it for his own 
benefit, and though by ordinary diligence he could hâve ascertained 
those facts. Sivifi v. Smith, 102 U. S. 442; King v. Doane, 139 U. S. 
166, 11 Sup. Ct. Rep. 465. It foUows that, although the three notes 
of the same date as those acquired by the plaintiff were past due, and 
that the plaintifif was informed of that fact, still that would not be no- 
tice that the three notes not yet due were in any wise tainted by defect- 
ive considération, or for any other cause. 

The eighth assignment of error seems also to be well taken. It is as 
folio ws: 

"(8) Because the court erred in charging the jury as follows: «Sothatbe- 
ing the case, in the opinion of the court, the bank would only be entitled to 
recover on thèse notes, under the évidence and the pleadings, the amount due 
by the défendant to Smith & Vaile Company, wliich would be the amount as 
stated to you a while ago, the différence in the freight, and the interest which 
Mr. Searcy says was on the entire transaction up to the time they made the 
arrangement, at or about the time of the date of tlie letter.' " 

The proof in the case shows without dispute that the three promissory 
notes sued upon by plaintiff were held by it as collatéral security to se- 
cure loans and discounts from time to time thereafter to D. A. Tomp- 
kins, whose total indebtedness to the plaintiff at the lime suit was 
brought amounted to $1,239.77. This évidence was produced by the 
défendant, and, as there is no évidence to the contrary, it is certainly 
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bindîng upon the défendant. "When it appears that the bill or note 
wasacquired by the holder as collatéral security for a debt, and he is 
deemed entitled to recover upon it, he is still limited to the amount of 
the debt which it secures if there be a valid défense against his trans- 
ferrer, being regarded as, at ail events, a bona fide holder, and entitled 
to stand upon a better footing only pro tanto. Thus the holder could 
reoover against an accommodation party no more than the. considération 
actually advanced ; but, in the absence of proof, he will be deemed to 
hâve advanced the fuU amount of the paper." Daniel, Neg. Inst. § 832. 
To the same efiFect see Sfoddard v. Kimball, 6 Cush. 469; Président, etc., 
v. Ckapin, 8 Metc. (Mass.), 40; JPisher v.Msher, 98 Mass. 303; Bankv. 
Robert8,AôWis. 378; Bank v. Werst, 52 lowa, 684, 3 N. W. Rep. 711; 
Hatcher y, BarJc, 79 Ga. :547j 5 S. E. Rep. 111, and cases there cited. 
The charge of the court, based on the theory that the plaintiff was not 
a bona fide holder, limiting plaintifT'sright to recover to the amounts due 
by the defenilaùt to Smith & Vaile Company, was probably correct, if 
the theory upon whieh it was based had been the correct theory of the 
case; but, as we bave shown in considering the seventh assignment of 
error, that theory was wrong, and it foUows that the charge of the court 
limiting the plaintifFs right to recover an amount less than the indebt- 
edness of Tompkins to plaintiff was erroneous. A considération of the 
other assignments of error is unnecessary. The judgment of the circuit 
court is reyerséd, with oosts, and the cause is remanded, with instruc- 
tions to order a new trial. 



In re Geeene. 

(Circuit Court, 8. D. Ohlo, ^^. D. August 4, 1893.) 
1. Habbas Corpus— PsisoNiiB Held por Removai to Anothbr District — Indict- 

MENT. 

On habeas corpus to release a person held under a warrant of a United States 
oommissloner to awalt an order of the district judge for his removal to another 
district to ansWet- an indictriient, it Is the right and duty of the circuit court to 
examine the indictment to ascertain wiiether It charges any ofifense against the 
United States, or whether the offense cornes within the jurisdiotion of the court in 
whioh the indictméflt is pending. 
S. Criminai, Law— OrpENSBs against United Btates— Common-Law Définitions. 
There are no oommon-law offenses against the United States, and the offenses 
cognlzable in the fédéral courts are only such as the fédéral statutes define, pro- 
vide apunishment for, and confer iurisdiotion to try; but when congress adopts 
or croates a comnron-law offense the courts may properly look to the common law 
for the true meanlng and définition thereof , in the absence of a clear deûnition in 
the act creating it. 
8. Same — Monopolies— Indiotmetit. 

Under the act of July 2, 1890, "to protect trade and commerce against unlawful 
restraints and monopôlies, " an indictment simply f ollowing the language of the 
statute would be whoUy insufBcient, for the words of the act do not themselves 
Inlly, direotly, and clearly set forth ail the éléments neoessary to constitute the 
offense; aùd the Indictment must, therefore, be tested by the speciflc facts alleged 
to hâve been dond or committed. 
4. Constitotional Law— Interstate Commerce— Monopolibs. 

Congress bas no authority, under the commerce clause or any other provision of 
the constitution, to llmit the right of a corporation created by a state in the acqui- 



IN EE GEEENE. 105 

sitlon, control, and disposition of property in the several states, and ît is immate- 
rial that suoh property, or the products thereof, may become the subjects of Inter- 
state commerce; and it is apparent that by the act of July 2, 1890, in relation to 
monopolies, congress did not int«ud to déclare that the acquisition by a state cor- 
poration of 80 large a part of any species of property as to enable the owners to 
control the trafflc therein among the several states, constituted a criminal offense. 

6. MoNOPOLiBs— Restkaint op Tbade. 

To constitute the offense of "monopolizing, orattempting tomonopolize," trade 
or commerce among the states, withiu the meaning of section 2 of said act, it is 
neoessary to acqUire, or attempt to aoqulre, an exclusive right in such commerce 
by means whioh vcill prevent others from engaging therein. 

6. SaMB— INDIOTMBNT. 

In an indictment under section 1 of thè act of July 2, 1890, to protect trade and 
commerce against monopolles, one oount alleged, in substance, that on a specifled 
date défendants, under the guise of the Distilling & Cattle Peeding Company, sold 
to certain persons in Boston a quantity of alcohol, then in Illinois, and that, by tea- 
8on of the îact that said company controUed the manufacture and sale of 75 per 
cent, of ail distillery products In the United States, défendants flxed the çrice at 
which the purohasers should and did séll such alcohol, and "did compel" said pùr- 
chasers "to sell said alcohol at no less price than that flxed" by them, but there 
vrere no allégations as to the means of compulsion. Held, that it could not be 
assumed from thèse allégations that the means used was a contract with the pur- 
ohasers, and the count was bad, as being too vague to charge any contract or 
restraint of trade between the states. 

7. Samb — Resteaint dp Trade — What Constitctes. 

An ai'rangement whereby the said company promised persons who purchased 
from its distributing agents that if, for the ensuing six months, they would pui;ohase 
their distillery products exclusively from such agents, and would not resell the 
same at priées less than those flxed by the company, then, on being furnished wîth 
a oertificate of compliance therewith, it would pay a certain rebateon the amo^nt 
of such purchases, did not constitute a contract in restraint of trade, within the 
meaning of section 1 of said act, since the purchaser was not in any way bound'to 
the performance of the conditions named; nor did such arrangement operate to 
"monopolize, " or "as an attempt to monopolize, " trade and commerce, withiri the 
meaning of section 2 of said act. 

8. Bamr. 

Nor was there any offense under the statuts, even after the purchaser complied 
with the conditions of the promise, and thereby becarae entitled to the rebate, for 
such compliance had no rétroactive effect to croate a valld contract between the 
parties prior thereto. 

9. Bame. 

Even if the promise could be considered as a binding contract between the par- 
ties, the restt'aint thereby imposed was only partial and reasonable in the protec- 
tion of defendant's business, and was not of tbe gênerai character necessary to 
constitute an unlawful contract in restraint of trade. Mogul S. S- Co. v, Mo- 
Oregor, [1892] App. Cas. pt. 1, p. 85, approved. 

10. Same — Indiotment of Stockholpeks ïob Acts op Cokpobation. 

In indictments of individuals under the said statute, where ail the acts alleged to 
constitute the offense are chargea to hâve been done by a corporation, an omission 
to State wliat relation défendants bore to the corporation, other than that of stock- 
bolders, is fatal, since mère stockholders cannot be held criminally responsible for 
the acts of the corporation. 

At Law. Pétition by Louis H. Greene for a writ of habeas corpus to 
release him from the custody of the United States niarshal, by whom he 
is held under a warrant of a United States commissioner, awaiting an 
order for his removal to the district of Massachusetts to answer an indict- 
ment for an alleged violation of the act of July 2, 1890, relating to mo- 
nopolies. Prisoner discharged. 

John W, Heiron, for the United States. 

Ramsey, Maxwell & Eumêey, for Greene. 

Jackson, Circuit Judge. The petitioner, a citizen and résident of 
Ohio, having been arrested and taken into the custody of the United 
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States màrÉhal offhis distridt upon a warrant of a ;United States com- 
missioner, Hçré ip await aiï brder of the judge of thé district court, linder 
eection 1014 pf the Revised Statu tes, lor his reiûoval to the district of 
Ma^achûsettsïpr trial tipon an indictment found and pending therein 
againat him and others for alleged violations of the act of congress ap- 
prô\^èd July 2, 1890, entitled "An act to protect trade and commerce 
agàinst vmlawful restràint attd monopolies," has applied to this court to 
be discharged from such cnstody, claiming that he is illegally restrained 
of hia libçrty; that said indictnaent against him in the district court of 
Massachusetts, on which hia arrest and confinement is solely based, 
chargé^|îina with no offensé against the United States under said act of 
July i^ 189Ô ; and that said district court has no jurisdiction over either 
hia^ètsbfl or the alleged pffénée on which it is sought to remove him 
there for trial. 

It adUiitS of no question that it is both the right and duty of this 
court, upoft this application, to consider and détermine whether the in- 
dictment pending against the petitioner in the district of Massachusetts 
charges, either a criminal offense or one that cornes w.ithin the jurisdiction 
of that court. It is well settled that upon application for an order of 
remoyaliunder section 1014, Ilev. St., the district court or judge may 
properij^ Ipok into the indîctment toaseertain whether an oBTense against 
. the tlnïted States ia chargea, and whether the court to which the accused 
la sbu^ht tia be removed bas jurisdiction of the sanie. In such cases the 
judge exercises something more than à mère oiinisterial function, iuvolv- 
ing no judiçial discrétion. The liberty of the citizen, and his gênerai 
right to be fri^d in a tribunal or forum of his domicile, imposes upon the 
judge the duty of considering and passing upon those questions. Such 
has been the uniform practice of the fédéral courts. In re Buell, 3 Dill. 
116; Jn re IMg, 4 Fed. Rep. 193; U. S* v. Bravmer, 7 Fed. Rep. 86; 
U. S. V. Eogers,^S Fed. Rep. 658; U. S. v. Fowkes, 49 Fed. Rep. 50; 
Homo- V. a. S.| 143 U, S. 207, 12 Sup. Ct. Rep. 407. Thèse cases hâve 
recently been foUowed and approved by Judge Ricks in the caseof In re 
Corning, (Ç^. <§; y. Gremhut,) 51 Fed. Rep. 205, and by Judge Lacombe 
in Re ïferreK, l(£t S. v. Gi'emhid,')51¥ed. Rep. 213, upon removal pro- 
ceedings t^n'djèr the sanle, Qr substantially the saine, iudictment as that 
pending against petitioner. In the Terrdl Case, Judge Lacombe properly 
States that the same right and duty of looking into the indictment arises 
upon habeai corpm, whether the petitioner is held under the warrant 
of removal, isSuedby the district judge, whose décision is thus reviewed, 
or under the warrant of the commissioner, to await the action of the dis- 
trict judge, i , 

It is insisted by the :district attorney, on behalf of the United States, 
that if the indictment is insufficient it must be met by a motion to quash, 
or some other appropriate proceeding in the court in which it is pending, 
and whose action would be subject to review; and the case of In re Lan- 
cnster, 137 U. S. 393, 11 Sup. Ct. Rep. 117, is relied on to support his 
contention tli»t nnder kabeaa corpus, proceedings the sufficiency of the 
indictment ehould not be inquired jnto. We do npt understand that 
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décision as laying down any such gênerai proposition as claimed for it 
in cases like the présent. In that case the petitioners, being in the cus- 
tody of the TJnited States marshal under an indictment pending against 
them in the circuit court for the southern district of Georgia, applied to 
the suprême court for leave to file in said court their pétition for a writ 
of kabeas œrpm, upon the grounds that the matters and things set forth 
and charged against them in the indictment did not constitute any offense 
under the laws of the United States, or cogni2able in the circuit court. 
"In this posture of the case," say the suprême court, "we must décline 
to interfère." In this case it appears that the circuit court in which the 
indictment was pending had taken jurisdiction, and had the petitioners 
by its direction in the custody of its marshal, and no reason was shown 
for not invoking the judgment of said court upon the sufficiency of "the 
indictment. The suprême court, in declining to interfère, acted in ac- 
cordance with its well-settled rule not to issue or grant a writ of habeas 
corpus in the exercise of its original jurisdiction, except when the inferior 
court is acting without jurisdiction, or is exceeding its power to the 
préjudice of the party seeking relief. In re Lane, 135 U. S. 446, 10 Sup. 
et. Rep. 760; Ex parte Mirzan, 119 U. S. 584-586, 7 Sup. Ct. Rep. 341. 
It certainly did not intend to lay down the proposition that no other 
court than that in which an indictment was pending could look into the 
sufficiency of such indictment, or pass upon the question whether it 
charged an ofiense, or was vyithin the proper jurisdiction of such court; 
for in the more récent case of Homer v, U. S., 143 U. S. 214, 12 Sup. 
Ct. Rep. 410, it is said : i 

"The district judge, in exercising his jurisdiôtion under section 1014, Rev. 
St., to issue a warrant for tlie removal of Homer to the southern district of 
Illinois, liad a right to détermine wliether or not the offense was within the 
jurisdiction of tlie district court of the United States for that district, and 
that détermination was reviewable by habeas corpus." ; 

In the second case of Homer v. U. S., 148 U. S. 570, 12 Sup. Ct. 
Rep. 622, no question of removal to another district was involved, nor 
had any indictment been found; but the petitioner was simply held to 
await the action of the grand jury, and prematurely sought to raise, by 
habeas corpus proceedings, the question under examination, whether any 
offense had been committed. The présent proceeding is essentially dif- 
férent, and cornes within the rule stated above by Judge Lacombe, If 
the indictment shows no offense committed against the United States in 
Massachusetts, the petitioner is unlawfuUy and illegally restrained of his 
liberty in being held in custody to await an order for his removal to 
that district for trial, and is entitled to the same measure of relief as 
though the removal had been ordered by the district judge. The right 
of the government to hâve the petitioner tried in the district of Massa- 
chusetts where the indictment is pending is not questioned if the case 
again.st him comes under section 731 of the Revised Statutes, providing 
that, " when any offense against the United States is begun in one judi- 
cial circuit, and completed in another, it shall be deemed to bave been 
committed in either, and may be dealt with, inquired of, tried, deter- 
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ûimed. and punished in either district in the same manner as if it had 
been actually and whoUy committed therein." There is, however, noth- 
ing in this provision of the law which deprives the court of the right 
and duty to look into the indictment to détermine whether any offense 
against the United States is charged, and, if so, whether it was either 
begun or completed in the district of Massachusetts, so as to give the 
fédéral court there jurisdiction of the case. If, in cases like the présent, 
the mère pendency of an indictment against a party in a state other than 
that of his domicile should be held to preclude ail inquiry into the 
question whether he is charged with any offense against the United 
States, or whether the court wherein such indictment is pending bas ju- 
risdiction to try the accused, the rights of the citizen would be open to 
serious abuse. We are clearly of the opinion that the authorities es- 
tablish a différent rule, and we therefore proceed to the considération of 
the indictment against the petitioner, to ascertain if any offense is 
charged against him, and, if so, whether the district court of Massachu- 
setts bas any jurisdiction in the premises. 

The indictnîent is based upon alleged violations of sections 1 and 2 of 
thé act of July 2, 1890, which read as foUows: 

"Section 1. Bvery contract, combination in the form of trust or otherwise, 
or conspiracy, in restraint of trade or commerce among tiie several states or 
with foreign nations, is liereby declared to be illégal. Bvery person who shall 
inake such contract, or engage in any such combination or conspiracy, shall 
be deemed guilty.of a misdeilieanor, and, on conviction tliereof, shall be pun- 
ished by fine not exceeding flve thousand dollars, or by Imprisonment net ex- 
ceeding one year, or by both said punishments, in the discrétion of the court. 
Sec. 2. Every iserson who shall monopolize, or attempt to monopolize, or com- 
bine or conspire with any other person or persons to monopolize, any part of 
the trade or commeice among the several states, or with foreign nations, shall 
be deemed gullty of a misdemeanor, and on conviction thereof shall be pun- 
ished by fine not exceeding five thousand dollars, or by imprisonment not ex- 
ceeding one year, or by both sajd punishments, in the discrétion of the court." 

The indictment contains four counts. The Ist, 3d, and 4th allège vi- 
olation of section 1 , and the 2d count charges a violation of section 
2. The Ist, 2d, and 3d counts recite, in the same gênerai way, that on 
the llth day of February, 1890, the petitioner and other associâtes, in 
the states of Ohio, Illinois, and New York, engaged with each other in 
a combination, in restraint of trade and commerce, in distillery prod- 
ucls; that, for the purpôse of restraining trade and commerce in said 
products among the several states of the United States, they, in the form 
and guise of a corporation known and designated as the Distilling & 
Gattle Feeding Company, which was on said llth day of February, 1890, 
tfrganized under the laws of Illinois, thereafter, and prior to August 1 , 
1890, obtained control, by purchase, reniing, and leasing, 70 other dis- 
tilleries within the United States used for the manufacture of said dis- 
tilling products, which products were.on February 11, 1890, and con- 
tinuously thereafter, up to the finding of the indictment, "a subject of 
trade and commerce amOng the several states of the said United States;" 
that each of said distilleries were, at the respective dates of their pur- 
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chase, renting, or leasing and running under said control, sepàrate and 
distinct, and competing in the manufacture and sale of distilling prod- 
ucts among the several states; that, in pursuance of said combination, 
they used, managed, and controlled ail said distilleries, and by means 
thereof did, during the period last mentioned, manufacture and sell, 
and control the manufacture and sale, within the United States, of 77,- 
000,000 gallons of said distillery products, said quantity being 75 per 
cent, of ail the distillery products made and sold within and among the 
United States during said period; that the condition of trade and com- 
merce in said products among the several states during said period was 
fiuch that, by controlling the manufacture and sale of 75 per cent, of 
said distillery products, they were able to control and fix the price at 
which they would sell such products to dealers therein in the several 
states, and to control and fix the priée at which such dealers should sell 
the same to citizens of the several states during said period; that by said 
means they intended to control the amount of said distillery products 
manufactured and sold among the several states, and to coiUrol and fix 
■the price at which said distillery products should be sold by ail dealers 
therein among the several states, and in the state of Massachusetts, and 
to prevent and counteract the effect of free compétition in the usual 
price at which said products were sold among and within the several 
states, and to increase and augment the usual price thereof, and thereby 
-exact and procure great sums of money from the citizens of Massachu- 
setts and other states purchasing distillery products, and to secure to 
themselves exclusively the trade and commerce in said distillery prod- 
ucts, and by ail the means aforesaid unlawfully to restrain the trade and 
-commerce in such products among the several states of the United States. 
The first count then allèges that, in pursuance of said purpose and in- 
tent, they, under the form and guise of said Distilling & Cattle Feeding 
Company, on October 3, 1890, did at Boston, within the district of 
Massachusetts, "negotiate a sale, and did sell," to the firm of D, T. Mills 
& Co.. 5,642.82 proof gallons of alcohol, which was Ihen in the state of 
Illinois; that by rpason of said combination, and of their control of the 
large number of distilleries and the manufacture of 75 per cent, of ail 
such products in the United States, they did fix the price at which said 
D. T. Mills & Co., who were dealers therein at Boston, should and did 
«ell said alcohol within said district of Massachusetts, or for transporta- 
tion into any other state, "and did compel said Mills & Co. to sell said 
alcohol within said district of Massachusetts for use in said district, or 
for transportation to other states oi the United States, at no less price than 
that fixed" by the accused; that by this means they controlled the amount 
of distilled products sold within the state of Massachusetts, and did fix 
the price at which said products were sold by dealers in said state; that 
they thereby prevented and counteracted the effect of free compétition on 
the usual price at which said products were sold within the state, and did 
increase and augment the usual price at which said distillery products 
were sold in the state of Massachusetts for use therein or transportation 
therefrom, and that they thereby, and by the means aforesaid, did "re- 
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ifittaM the trade and commerce in said distilling products between the 
fitAt« of Massachusetts ànd tfae states of the said United States other tban 
th«^itatè«f Massachusetts,?' contrarytô the form of the statutes in such 
oiNSeimilde and provided» 

,n Thesecond count, bas«i upon the second section of the act, after the 
aforesajd gênerai récital, charges an unlawful attempt to hionopolize the 

"tnadé' a»d commerce in distiUery products under the form: and guise ôf 
said Distilling & Cattle Feëding Company; and the spécifie acts therein 
allegôd are that on September 18, 1890, C. I. Hood, of Lowell, Mass., 
purehased from Webb & Hftrrison, as distributing agents of the accused, 
526.52 proof gallons of alcohol; that the défendant, in the form and 
guise of the aforesaid oompany, promised said Hood a rebate of five 
cents pet' gallon on the purchase priée of said alcohol, upon condition 
that for six months frord the date of the promise he should havebought 
his supply or supplies of distallery products exclusively from said Com- 
pany 's agents, and should: DOt hâve Bold any of the products so pur- 
ehased atless than the company's distributing agents'; list priées, and 
shoUld ifurtiish évidence of coinpïiance with those conditions in the form 
of a certiflcate. This oount' allèges a simiJar arrangement with Kelly 
and Diirkee on the sale to them, September 23, 1890, by the company's 
distribulShf agents, of 86.64 proof gallons of alcohol. It also sets out a 
list of th«'distributing agents from whom purchases could be niade, and 
the agréément of tlie company as to the five cents per gallon rebate, and 
the conditiou.on which itwould be made, It is alleged that, by means 
of said premises and terras of rebate to said purchasers, the accused, 
under the form and guis:é' aforesaid, did attempt to monopolize to them- 

. selves the trade and commerce in said distillery products among the 
several States, in violation pflaw. 

The third countis based upon the first section of the act. It allèges 
an agreement madè by thè aforesaid company with G. I. Hood, at Lowell, 
Mass., on the sale to himof 518.88 gallonsof said company's products, 
made October 2, 1890, for a rebate upon thé same terms ând conditions 
aè set forth in the second count, by which arrangemont and promise it is 
ohargèd that the accused "did attempt to exécute and carry out the pur- 

' posé and intent aforesaid to restrain the tràde and commerce in said dis- 

! tîlléry products among theseveral states of the said United States, and 

■ especially "between the state of Massachusetts and^ other states of the 
i United States, àgàitièt the peace," etc. 

' The fourth count is alsofounded upon section 1 of the act. It sets 

out a contraCt or agreement of the Distilling & Cattle Feeding: Company 

with Kelly aiid Durkee, bearing date at Peùria, 111., September 23, 1891, 

; iprothising to pay^ the latter' $4.27 as a rebate of 5 cents per gallon on 

■ 83.54 proof gallons of the company products purehased that day, upon 
'the same terme àïidoondilioiis as allegedin the second and thirdcounts; 
i aind then sèts^forth the certiflcate of said Kelly and Durlcee thatthey had 

'sincethedàtetif the agreériien* purehased ail Iheirsupplyof such goods 
as areproducéd by the Distilling & OattleFeëdingeo'mpany, exelusively 
from onebrBïote of the dealers or distiibating agents of the company, 
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of which a list is attâehed. Thia' certiâoate bears date May 7, 1892, 
and it is chairged that the porchaser's èompliance with the terms and 
conditions oH which the company promised to make or pay the 5 cents 
per gallon on rebate was a côntract in restraint of trade and commerce, 
within the provisions of the statute. 

In the considération of this indictment it should be borne in mind 
that there are no common-law offenses against the United States; that 
the fédéral courts eannot resort to the common law asi a source of crimi- 
nal jurisdiction; that crimes and otfenses, cognizable under the âuthority 
of the United States^ are such, and only such, as are expressly designated 
by law; and that congress must define thèse crimes, fîx their punish- 
ment, and confer the jurisdiction to try them. U, S. v. Hudson, 7 
Cranch, 32; U. S. v. Coolidge, 1 Wheat. 415; U. S. v. Britton, 108 U. 
S. 199-206, 2 Sup. et. Rép. 531. 

When congress, under and in the exercise of powers conferred by the 
constitution, adopts or créâtes common-law offenses, the courts msty 
properly look to that body of jurisprudeiice for the true meaning and 
définition of such crimes, if they are not clearly defined in thé act 
creating them. U. S. v. Armdrong, 2 Gurt. 446; U. S. v. Coppersmith, 
4 Fed. Rep. 198. The act of July 2; 1890, on which the présent in- 
dictment is based, in declaring that contracts, combinations, and con- 
spiracies in restraint of trade and conùmerce between the states and 
foreign countries were not only illégal, but should constitute criminal 
offenses against the United States, goes a step beyond the common law, 
in this: tiiàt contracts in restraint of trade, while unlawful, Were not 
misdemeanors or indictable at common law. It adopts the conamon law 
in making combinations and conspiracies in restraint of the designated 
trade and commerce criminal offenses, and créâtes a new ôrime, in 
making contracts in restraint of trade misdemeanors, and indictable as 
such. But the act does not undertake to define what constitutes a côn- 
tract, combination, or conspiracy in restraint of trade, and recourse 
must therefore be had to the common law for the proper définition of 
thèse gênerai terms, and to ascertaiii whether the acts charged corne 
within the statute. We regard it as well settled by the authorities that 
an indictment, following simply the language of the act, would be 
whoUy insufiicient, for the reason that the words of the statute do not of 
themselves fully, direct] y, and clearly set forth ail the éléments neces- 
sary to constitute the offense intended to be punished. U. S. v. Crmk- 
émnk, 92 U. S. 542; U. S. v. Simmonds, 26 U. S. 360; U. S. v. CarU, 
105 U. S. 611; U. S. v. Bntton, 107 U. S. 655, 2 Sup. Ct. Rep. 512; 
U. S. V. TrvmbuU, 46 Fed. Rep. 755. 

Under the principle established by those cases, the several Counts of 
the présent indictment must be tested, not by the gênerai récitals and 
averments thereof, although in the words of the statu tes, but by the 
spécifie acts or particular iacts, which are alleged to bave beenactually 
done and committed by the accused. If the particular acts ot facts 
charged do not, as a matter of law, constitute contracts, combinations, 
or conspiracies in restraint of trade and commerce among the several 
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Btates, or a monopoly or attempt to monopolize any part of such trade 
or commerce, no amount of averments and allégations that the accused 
"engaged in a combination," or "made contracts in restraint" of such 
trade or commerce, or "monopolized" or "attempted to monopolize" 
the same, will avail to sustain the indictment. Whether the accused is 
chçirged. with an offense is to be determined by the particular acts or 
facts setforth, and not by the conclusions of the pleader, although as- 
Berted in the words of the statute: "JJyery offense çonsists of certain acts 
don* Qr.pmitted under certain circumstançps, and in the indictment for 
the oflfense it is ngt sufficient to charge the accused generally with hav- 
ing çommitted the offense, but ail the eircumstances constituting the of- 
fense must be spçcially set forth." U, S. v, Cruikshank, 92 U. S. 542, 
563..r: ,,;.■.,,.:,. ..^ 

Do the particular facts set forth iffthe indictment constitute violation 
of thft sfatute? In congtruing and applying the provisions of the aet to 
the spécifie offenses charged., it muât be assumed that congress did not 
intend tpmake the enactment either rétroactive or give it an ex post facto 
operatiapi and effect. No criminality çan therefore be ascribed to the 
acts. of tfee accused in respect to their rficited combination on February 
11,. 1890, in restraint pf trade and commerce in distillery products by 
means of the Distilling & Cattle Feeding Company, a corporation organ- 
ized by them on that dajrunder the laws of Illinois, and its acquisition 
apd control prior to the passage of the act of July 2, 1890, of 70 other 
distilleries, which enabled said company to manufacture and sell 70,- 
000,000 gallons pf said distillery products, said quantity being 75 per 
cent, of »11 the distillery products manufactured and sold in the United 
States between the date pr dates ofacquiring said distilleries and the 
finding pf the indictment. ; It is npt alleged that this acquisition and 
control pf the, 70 other distilleries by the accused or by the Distilling 
& Cattle Feeding CompaïQf ,; by means of which this large production 
was securedî was in any respect unlawful; nor is it alleged, or even re- 
cited, that the parties from whom said 70 other distilleries were 
ficquired, were by contract restrained from thereafter engaging in the 
distillery business, either generally or partially. From anything 
averred or recited to the cpntrary, it must be presumed, in this proceed- 
ing, that the défendants, or the Distilling & Cattle Feeding Company, 
in whose form and guise the accused is said to bave acted, were in the 
rightful possession and control of the numerous distilleries employed by 
them in the manufacture: ofdistilled products; and the quantity of such 
products, whether large or small, can in no way affeot the right of dis- 
position incident to lawful ownership. ■ Congress may place restriction 
and limitations upon the right of corporations created and organized 
under its authority to acquire, use, and dispose of property. It may 
ftlso impose such restrictions and limitations upon the citizen in respect to 
the exercise of a public privilège or franchise conferred by the United 
States. But cppgress oertainly bas, not the power pr, authority undpr 
the commerce clause, or any other provision of the constitution, to lirait 
and restrict the right of corporations created by the states, or the citi- 
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zens of the states, in the acquisition, control, and disposition of property. 
Neither can congress regulate or prescribe the priée or priées at which 
such property, or the products thereof, shall be sold by the owner or 
owners, whether corporations or individuals. It is equally clear that 
congress bas no jurisdiction over, and cannot œake criminal, the aims, 
purposes, and intentions of persons in the acquisition and control of 
property, tvhich the states of their résidence or création sanction and 
permit. It is not material that such property, or the products thereof, 
may become the subject of trade or commerce among the several states 
or with foreign nations. Commerce among the states, within the exclu- 
sive regulating power of congress, " consists of intercourse and traffic be- 
tween their citizens, and includes the transportation of persons and prop- 
erty, as Well as the purchase, sale, and exchange of commodities." Oounty 
of MobUev, KimbaU,102'V .S. 691-702; Gloitcester Ferry Go.v.Pennsylvania, 
114 U. S. 203, 5 Sup. et. Rep. 826. In the application of tbis com- 
prehensive définition, it is settled by the décisions of the suprême 
court that such commerce includes, not only the actual transportation 
of commodities and persons between the states, but also the instrumen- 
talities and processes of such transportation. That it includes ail the 
negotiations and contracts which bave for their object, or involve as an 
élément thereof, such transmission or passage from one state to another. 
That such commerce, begins, and the regulating power of congress at- 
tacheSj when the commodity or thing traded in commences its trans- 
portation from the state of its production or situs to some other state or 
foreign country, and terminâtes when the transportation is completed, 
and the property has become a part of the gênerai mass of the property 
in the state of its destination. When the commerce begins is deter- 
mined, not by the character of the commodity, nor by the intention of 
the owner to transfer it to another state for sale, nor by his prépara- 
tion of it for transportation, but by its actual delivery to acommon car- 
rier for transportation, or the actual commencement of its transfer to 
another state. At that time the power and regulating authority of the 
states ceases, and that of congress attaches and continues, untiJ it has 
reached another state, and become mingled with the gênerai mass of 
property in the latter state. That neither the production or manu- 
facture of articles or commodities which constitute subjectsof commerce, 
and. which are intended for trade aud trafHc with citizens of other states, 
nor the préparation for their transportation from the state where pro- 
duced or manufactured, prjort o the commencement of the actual trans- 
fer, or transmission thereof to another state, constitutes that interstate 
commercé which cornes within the regulating power of congress; and, 
further, tbat after the terminatiçtn of the transportation of commodities 
or articles of trafSc from one state to another, and the mingling or mer- 
ging thereof in the gênerai mass of property in the state of destination, 
the sale, distribution, and consumption thereof in the latter state forma 
iio part of interstate commerce. Petiaacola Td. Co. v. Western Union 
m. Go., 96 U. S. 1; Brmm v. Homtm, 114 U. S. 622, 5 Sup. Ct. Rep. 
1091; Coe v. Mrd, 116 U. S. 517-520, 6 Sup. Ct. Eep. 475; Robbim 
v.52F.no.l— 8 
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v^Tùmkpmt:, 120 Ù. S:'497, 7 Sup. Ct. Rep. 592; and Kïdd v. Pear- 
8oîi; 128 Fi S'.l, 9 Sùp. Gt'. Rep. 6. In the latter case the suprême 
court- pôititédoutthedisttnctionbetween commerce! and the siabjects 
tt(ètébf,';ànd hèld that 'the manufacture of distilted spirits, even though 
thet "vi/éife dnténided for éXp6rt to other states, Was not commerce, falling 
;fritmHthe regùlatîng poWèrâ of congress. 

Strippiûg the indictmfent 6î itë verbiage, — its gênerai récitals and con- 
clusîdnia bf îaiïy, — does eitber count thereof chargé anyreîd Offense against 
the Unîiêd States over which the district court df Massachusetts has ju- 
risdletiëri? "the spécifie offense charged in the first count iâ thatthe de- 
fendaùts', under the fohû and guise of the Distillihg & Cattle Feeding 
Com^àiïj', sold on Oétober 3, 1890, to Mills and Gaffield, copartners un- 
der the mthëdf B. T. Milîs & Co., a certain quantity of distilled prod- 
uctsthëh iû the State of Illinois; that, by reason of said Distilling & Cat- 
tle Fèe^îng Oompany's cOBtrolling the manufacture and sale of 75 per 
céfat. of ail sudh products in' the United States, they fixed the price at 
^hï'ch Md purchasers'fehould and dîd eell said alCohol for use in Mas- 
sachûMtë, dt for transportation ibto' fehy other state, "and did compel 
said MiHâ ànd Gaffield, as copartners, to seil said alcohol at no less price 
thaii thàtfiited" by them. It is nOt Allëged howsaid Boston purchasers 
were '*cbtiipélléd''to sëll at the priées fixed by thé défendants, nor how, 
di: uadér what àrrangetnètit^ the défendants fixed the price at which the 
albofioîshoMd beéold in Massachusetts; or for transportation therefrom. 
Wag it ôné of the provîsidns of the dontract of sale andpurchase, or was 
ït bj^'à'cotabinatioh Orddnspiracy béïWèen th« défendants and the Bos- 
tott piiirchaseï'S? Thë méans described by which the défendants were 
enabled Id fix the price at which the purchasers should sell the alcohol 
was cèrtàirily Dot à "edntrâct, coinbination, or conspiracy in restraint of 
tradie and ddinmerce amohg the stàtes." If they; by force or duress, 
"conipellëd^'thë pùrcbiàsers to sell at à price fixed by thém, such com- 
pulsidû wonïd not coïfstitute! éither ù contract, corabination, or conspir- 
acy in rèstràifel Of ttàdë. It canndt be assumed, undér the language em- 
ployed jnthis'xîount, that there was any "contraCt" between the défend- 
ants and' Mills and Gaffield which by its terms and provisions restrained 
the làtter in respect totd the price at which they should or did sell the 
alcohol. Thre count cërtainly charges no "combination or conspiracy," 
within thé mèanihg df the act, betweefi the defèndârïts and the Boston 
pùrchasets.' The dhafge is tôO vagué and gênerai to show a "contract" 
iii restraint Oftrade;'S\iéh as the first section of the act contemplâtes and 
déclares illégal.^ It cannot be aided by presumption or intendments. 
It is bad updn its face, ànd charges nd ofiensé committed în the state of 
Massachusetts of Which the United States courts in that state could take 
jurisdictioh. ' ■ ■■ .'1'..': !,■ 

" The second cotmt dhargés an attémpt on the part of défendants to 
tûOûopdlize to themselvesi uilder the fdnn ahd guise dfsaid Distilling & 
Ca.ttle Péedihg Company, the trade and commerce in distlUery products 
àilîbng thé seVeral slates, and betWeen the State of Massachusetts and 
othô^ stàtes; the spécial acts on which this charge is based being that, 
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on the purcbase of certaiti quantities of alcohol by C. I. Hood, and Kelly 
& Durkee, (citizens and résidents of Massachusetts,) in September, 1890, 
from certain distributing agents of the Distilling & Cattle Feeding Com- 
pany, the défendants, under the form and guise of said company, agreed 
and promised that if said purchasers would, for a certain designated pe- 
riod, (six months,) buy ail their supply or supplies of distillery products 
exclusively from said company's distributing agents, (two of whom, as 
appears in the count, werelocated at Boston, Mass.,) and would net sell 
the alcohol or other distillery products so purchased at any lower priées 
than the list priées of such distributing agents, and would make a proper 
certificate of such facts, then the said Distilling & Cattle Feeding Com- 
pany would make and pay to said purchasers a rebate of five cents per 
gallon on each gallon purchased by them. The third and fourth counts 
set out substantially the same arrangement and agreement as to the pay- 
ment of a rebate of five cents per gallon upon the purchasers' compli- 
ance, during the period stated, with the aforesaid terms and conditions, 
and charge the same to hâve been contracta in restraint of trade and com- 
merce amoDg the states, within the purview of the statute. We may 
therefore consider those three counts together. Do the facts therein set 
forth constitute either an "attempt to monopolize" trade and commerce 
in distillery products among the states, or contracte in restraint of such 
trade? It is not very clear what congress meant by the second section 
of the act of July 2, 1890, in declaring it a misdemeanor to "monopo- 
lize," or "attempt to monopolize," any part of the trade or commerce 
among the states or with foreign nations. It is very certain that con- 
gress could not, and did not, by this enactment, attempt to prescribe 
limita to the acquisition, either by the private citizen or state corporation, 
of property which might become the subject of interstate commerce, or 
déclare that, when the accumulation or control of property by legitimate 
means and lawful methods reached such magnitude or proportions as en- 
abled the owner or owners to control the traffic therein, or any part 
thereof, among the states, a criminal offense was committed by such 
owner or owners. Ail persons, individually or in corporate organiza- 
tions, carrying on business avocations and enterprises involving the pur- 
chase, sale, or exchange of articles, or the production and manufacture 
of com modifies, which form the subjects of commerce, will, in a popu- 
lar sensé, monopolize both state and interstate traffic in such articles or 
commodities just in proportion as the owner's business is increased, en- 
larged, and developed. But the magnitude of a party's business, pro- 
duction, or manufacture, with the incidental and indirect powers thereby 
acquired, and with the purpose of regulating priées and controlling in- 
teretate traflBe in the articles or commodities forming the subject of such 
business, production,, or manufacture, is not the monopoly, or attempt 
to monopolize, which the statute condemns. 
■ ■A *'monopoly," kx the prohibited sensé, involves the élément of an ex- 
clusive privilège or grant which restrained others from the exercise of a 
right or liberty which they had before the monopoly was secured. In 
commercial la Wyitis the abuse of free commerce, by which one or mora 
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îndiwidltals'have procuréct ttie advantagé of seliîng alone or exclusively 
ail ôf i particular kind of merchandise' or commodity to the détriment 
of the public. As defined by Blackstone, (4 Bl. Comm. 159,) and by 
Lord Coke, (3 Co. Inst. 181,) it is a grant ftoïn the sovereign power 
of the State by commission, letters patent, or otherwise, to any person 
or corporation, by which the exclusive right of buying, selling, mak- 
iiig, working, or using anything is given. When this section of the 
act was under considération in the senate, distinguished members of its 
judiciary committee and lawyers of great ability explained what they 
understood the term "moDopoly" to mean; one of them saying: "It is 
the sole engrossing to'a man's self by means Which prevent other men 
irom engaging in fair comjjètition with him." Another senator defined 
the term' iû the language of Webster's Dictionary: "To engross or ob- 
tain, by ahynaeans, the exclusive right of, especially the right of trad- 
ing, to any place or with any country, or district; as to monopolize the 
India br Levaiht trade." It will bè noticed that, in alLthé foregoing défi- 
nitions ofiiionopoly," there is énibraced two leading éléments, viz., an 
exclusive right or privilège, on the one side, and a restriction or restraint 
on thé' ôthôrj which will operate to prevent the exercise of a right or lib- 
erty opeh tb the pUbliô 'belore the moinopoly was secured. This being, 
as we thihk, the général meaning of the term, as employed in the sec- 
ond section of the stdtùlie, an "attemptto monopolize" any part of the 
trade or cornmerce among the states must be an attempt tb secure or ac- 
quire ah exclusive right insuch trade or commerce by means which pre- 
vent or restrain others'frôm engaging therein. ' It was certainly not a 
"monopoly," in the' légal sensé of the term, for the accused ot the Dis- 
tilling & CattleFeediiig Company to own 70 distilleries, and theproducte 
thereof, whether Buch' products amouiited tothe whole or a large part of 
what was prodiiced iti the country . Their ownership and control of such 
products, as suhjects of trade and commerce, is not what the statu te 
condémns, but the monopoly or attempt to monopolize the Interstate 
trade or commerce therein. In this acquisition and opération of the 70 
distilleries,' Which enabled the accused or said Distilling & Gattle Feed- 
ing Company to manufacture and control the sale of 75 per cent, of the 
distilléry products of thé country, itdoes not appear, nor ia it alleged, 
that the personS from Whom said distilleries were acquired were placed 
under any restraint, by côntract or otherwise, which prevented them 
from cOntinuing or ré-engaging in such business. Ail other persons who 
chose to engage therein were at liberty to do so. The effort to control 
the prbduétion and manufacture of distilléry products, by the enlarge- 
ment and extension bf business, was tiot an attempt to monopolize trade 
and commercé in su<5h prbducts within the meaning of thé statute, and 
maytheïefoïé be leftoutof fùrther considération. 

Was the arrangement with the Boston purchasers, as to making them 
a rebatè upon the conditions stated, an attempt to monopolize any part 
of the tradé aild commerce among the states in distilléry products? It 
is not alleged j Ilot isitto be inferred frdm anything that is set forth, 
that said purchasers bound themsélves, or entered into any contractual 
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obligations or understanding, to buy their distillery supplies exclusive! j' 
from the distributing agents of said Distilling & Cattle Feeding Com- 
pany. They were left at perfect liberty to purchase when, where, or 
from whom they pleased. No contractual or other restraint was placed 
upon them. Upon certain conditions, which it was entirely optional 
with them to comply with or disregard, a rebate was promised by the 
seller. Such an arrangement does not amount to a contract to purchase 
exclusively Irom said distilling company or its distributing agents. But, 
suppose it did, there was nothing in such an agreement unlawful or in 
contravention of the statute. The promise of a rebate, as an induce- 
ment for exclusive trading, certainly does not constitute an "attempt to 
monopolize," when the purchaser is left at liberty to buy where he 
pleases, and when ail other sellers of the article are left unrestrained in 
ofFering the same, or greater, inducements. As to the remaining condi- 
tion upon which the rebate was to be payable, the same observation may 
be made. The purchasers were placed under no contractual or other 
restraint in respect to the price at which they ahould sell. They were 
simply offered a rebate, as an inducement not to undersell the vendor's 
distributing agents, two of whom were located at Boston, Mass.' The 
arrangement relied on, considered either in détail or as a whole, involved 
no "attempt to monopolize any part of the trade or commerce among the 
States." The rebate promised, upon condition of exclusive purchases 
and not underselling the vendor's distributing agents, was a legitimate 
method of inducing trade; but the means thus employed in no way op- 
erated to prevent or restrain others from offering the same, or greater, 
inducements. The condition as to not selling at lower priées than those 
of the distributing agents may hâve had a tendency to maintain priées, 
but that wpuld not hâve been an attempt to monopolize trade. The in- 
ducements offered for the exclusive trade, and to sell at no lower priées 
than the price list of the distributing agents, was not prejudicial to the 
public. It was in no way contrary to public policy, or an unlawful re- 
straint of trade, as will be seen from the authorities hereinafter referred 
to. But, aside from this, it is not shown that said arrangement neces- 
sarily involved or related to Interstate trafBc. It is not alleged that 
Webb & Harrison, the distributing agents, from whom Hood and Kelly 
and Durkee made their purchases of alcohol, were located or made such 
sales in some other state than Massachusetts;- nor that the alcohol itself 
was beyond the limits of that state when purchased. Neither is it 
shown that the exclusive purchases thereafter to be made, as one of the 
conditions on which the rebate was to be paid, could not hâve been made 
in the state of Massachusetts, it appearing from the face of the count that 
two of such distributing agents were located at Boston, in sajd state. 
Without dwelling further upon its considération, we are clearly of the 
opinion that this second count fails to charge any offense against the pe- 
titioner. 

What bas been already said applies largely to the third and fourth 
-counts. The matter of the promised rebate upon the same conditions 
as set forth in the second count, which is charged to bave been a con- 
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traot'in restrainiof trade ànd commercé among thé states; arad between 
the State, of s Massachusetts and other states, does not constitute auy of- 
fense against the United States, or in any way contravene the first sec- 
tion of the act of July 2, 1890, because there was actually no contract 
which bound, or attempted to bind, the Massachusetts purchasers of al- 
cohol, as to wbere or from "wham they would make further purchases 
during the pteriod stated, nor as to the price or priées at which they 
should selL : They were simply ofFered an inducement in respect to 
those matters, which they wer© at perfect liberty to coraply with or dé- 
cline. They were not restrained by any contractual obligation during 
the stipulated period. The agreement was wholly unilatéral during that 
period. Upon compliance with the conditions as alleged in the fourth 
count, they were entitled to the rebate; but such compliance had no ré- 
troactive opération to create a valid and subsisting contract between the 
parties prior thereto, or during the period intervening between the date 
of the promise and the full compliance with the conditions on which 
the rebate was tobe paid. During that period there was between the 
parties no contract in restraint of trade. But suppose the arrangement 
could by any possibility be construed into a contract between the par- 
ties from the date of the promise, or during the stipulated period, it 
could not be held to be a contract in restraint of trade. It is not deemed 
necessary to review the authorities upon the subject of contracts in re- 
straint of trade, nor would it be at ail profitable, It is well settled that 
contracts in gênerai restraint of trade are contrary to public policy, and 
therefore unlawful. The arrangement under considération cannot possi- 
bly be oonsidered as one in gênerai restraint of trade. Where the re- 
straint is partial, either as to timeor place, its validity is to be deter- 
mined by its reasonableness and the existence of a considération to sup- 
port it. The question of its reasonableness dépends on the considéra- 
tion whetlier it is more injurions to the public thàn is required to afFord 
a fair protection to the party in whose favor it is secured. No précise 
boundary can be laid down as to when, and under what circumstances, 
the restraint would be reasonable, aûd when it woald be excessive. Nav- 
igation Co. \.;Wi'(mr, 20 Wall. 64-68; Bealv. OJme, 31 Mich. 490; 
Ward V. Byme,h Mees. & W. 549; Homer v. Graves, 7 Bing. 735; Mal- 
lan V, May, 11 Mees. & W. 667; Whittcàer v. Howe, 8 Beav. 383; Hodge 
Y.Sloan, 107 N.' Y. 244, 17 N. E. Eep. 335. In the présent case, the 
arrangement treated as a contract was founded upon a valid considéra- 
tion, and only secured to the vendors a reasonable protection in their 
business. It was not an unlawful contract in restraint of trade. The 
authorities fuliy support this conclusion. In addition to those referred 
to above, we dte the following: . Brown v. Rounsavdl, 78 111. 589; Fowk 
vtParJk, 13i;U.S. 88, .9 Sup. GkrEep. 658; Chicago, etc. ^ R. Co.v.Pvll. 
man South. Car^Go., 139 U. S> 79, 11 Sup. Ct. Rep. 490; Mogul S.S. Oo. 
v. McGregor, [1892] App. Cas. pt. 1, p. 25, (decided by the honse of 
lords in Decemibër, 1891.) In this latter case there was a combination 
or association of ship owners who, being engaged in the trade with China, 
with a view of obtaining a monopoly of the horneward tea trade and ex- 
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cluding the plaintiffs from competîng with them for the same, and thereby 
keep up freight, offered to rebate or repay every sixth month, to such 
merchants and shippers in China as should hâve shipped their tea ex- 
clusively in vessels of the association, 5 per cent, on ail freight paid by 
them. The plaintiffs, as rival and competing shipowners, were thereby 
excluded from this business, and sued for damages, and the question 
(almost identical with that under considération) was presented whether 
the combination and arrangement adopted by ihe association to secure 
the exclusive transportation of tea trade was in any way unlawful. It 
was first passed upon, and held to be free from objection, by Lord 
CoLERiDGE. 21 Q. B. Div. 554, 4 Ry. & Corp. Law J. 611. His dé- 
cision was Bustained on appeal, (23 Q. B. Div, 598, 7 Ry. & Gorp. 
Law J. 223,) and was finally affirmed by the house of lords. It would 
be highly instructive to quote at length from the opinions delivered in 
the house of lords, if the limits of this opinion permitted, The rea- 
Boning and conclusions there reached fully sustain pur conclusions in 
the présent case. 

But there is another and fatal objection to ail the counts of this in- 
dictment. AU the acts and matterg charged as criminal offenses were, 
as shown upon the face of the indictment, the acts of the Distilling & 
Cattle Feeding Company, a corporation organized under the laws of Illi- 
nois. It is not alleged whàt relation the accused bore to said corpora- 
tion; nor does it appear whether their connection therewith was other 
than that of mère stockholders, except as to the défendant Greenhut. By 
the eighth section of the statute, it is provided "that the word 'person' 
or ' persons' wberever used in that act, shall be deemed to include cor- 
porations and associations existing under or authorized by the laws of 
either the United States, the laws of any of the terri tories, the laws of 
any state, or the laws of any foreign country." If the acts charged oon- 
stitute criminal offenses, the Distilling & Gattle Feeding Company is the 
"person" who bas committed the same. It would be unheard of in 
criminal jurisprudence to make its stockholders criminally responsible 
for the corporation's violation of the statute. That corporation can 
readily be reached and prosecuted by the governraent, either civilly or 
criminally, for what it may bave done in contravention of the law. with- 
out requiring the courts, by strained construction of the statute, to ex- 
tend its provisions and make them embrace ail parties merely inter- 
ested in such corporation. Except in conspiracy offenses, there is no 
criminality by représentation. We bave not deemed it necessary or 
proper to attempt the difficult task of defining the cases to which the 
statute will apply. The enactment was maniiestly aimed at the trust 
combinations and associations formed by individuals and corporations, 
which the state courts bave in most instances declared illégal; The 
conclusion of the court is that the petitioner, Lewis H. Greene, should 
be discharged, and it is accordingly se ordered and adjudged. 
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Uni3?hd States v. Stbvens. 
(IHstrtet Court, W. D. Virginia. Aprll 16, 1891.) 

1. COXmTBBPEITINO — NOTBS IN THE SIMILITUDE OP TBBASCBT OU NATIONAL BaNK 

Notes. ^ 

The tact that a note was origlnally Issùed by a duly-authorlzed state bank, 
and that It was a légal note at the tlme of Ita Issuance, does not, after it has 
become; utterly worthless by the Insolvêncy of the bank, exempt the holder of 
It from prosecution, under section 5430 of the Revised Statutes, if he has it In 
possession Vlth intent to sell or otiierwlse use it, and pass it as a genulne note 
or obligation of the United States. 
8, Bamb«— Phovinob dp the Court and Jubt. 

The çiuéçtio.ii as to the slmUItude of sudh note to the treasury notes or other obliga- 
tiônsoi the United States is a question to be decided by the jury, as are also the f acts 
as to whether the défendant bad the note; in question in his possession with intent 
to sëli or otherwise use tte same, and whethet he knew at the time that said not« 
waa wotthless. 

At Law. 

Harrison Stevens had been indicted under the provisions of section 
6430 of tiie Revised Statutes of the United States for having in his pos- 
session or oustody, withoutauthorityfrom the secretary of the treasury or 
other propêrofficer, an obligation or other security engrayed and printed 
aftèr the similitude of a.n obligation or other security, issued under the 
authority of the United States, with intent to sell or otherwise use the 
same. In the progress of the trial the évidence disclosed that the obli- 
gation or security in question was a genuine noté of the Bank of Meck- 
lenburg, N. G., a state bank which, during its existence, had issued itg 
obligations as lawful currency, but which had become utterly insol- 
vent, leaVing its circulating notes unprovided for and worthless; upon 
which disclosure counsel for défendant moved thecourttoarrest the trial, 
and instrubt the jury that the having of such a note or obligation as de- 
scribed by the évidence in this case in possession, without authority from 
the seoretary of the treasury or other proper officer, as alleged in the in- 
dictment, with the intent alleged in the indictment, was nol a violation 
of the section of the Revised Statutes of the United States cited in the 
indictment. Motion denied. 

PF. J5. 0%, U. S. Aitty. 

JE. 5. Fït/iërs, for défendant. 

Paul, District Judge. The indictment in thîs case is under the fol- 
lowing provision of section 5430 of the Revised Statutes of the United 
States: 

"Every person * * • who aas In his possession or custody, except 
under authority f/ora the secretary o£ the treasury or other proper oiiieer, any 
. obligation oi other security engraved and printed after the similitude of any 
obligation or other security issued under the authority of the United States, 
with intent to sell or' otherwise use the same, * * * shall be punished 
[in the mahnér ^rescribed in the àtatute.]" • ' 

The évidence before the court, at présent, shows that the note or ob- 
ligation which the défendant is charged with having had in his pos- 
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session, wîth intent to sell or otherwise use the same, was a note issued 
by a regularly chartered state bank, but which at the time défendant is al- 
leged to hâve had in his possession the note in question was utterly in- 
Bolvent and its notes worthless. The question presented to the court for 
its décision is, is the having in possession, without anthority from the 
secretary of the treasury or other proper ofBcer, with intent to sell or 
otherwise use, the notes of a broken bank, the said notes being worth- 
less, but being engraved and printed after the similitude of a United 
States treasury or national bank note, a violation of the provision of the 
statute cited? The object of the provision of the statute under which 
this indictment is framed is manifestly to préserve the integrity of the 
national treasury and bank note currency, and tô prevent the imposi- 
tion on the public of worthless notes or obligations of any kind purport- 
ing to be the genuine obligations of the United States. It seems to the 
court that the fact that the note in question was originally issued by a 
duly-authorized bank, and that it was a légal note at the time of its is- 
suance, does not, after it bas become utterly worthless by the insolvency 
of the bank, exempt the holder of it from prosecution, if he has it in pos- 
session with intent to sell or otherwise use and pass it as a genuine note 
or obligation of the United States. The possession of such a note or 6b^ 
ligation, with intent to sell or otherwise use it, falls within the mischief 
intended to be prevented by the statute. "To constitute the offense, it 
is not essential that the fraudulent note or obligation should on its 
face purport to be an obligation of the United States." U. S. v. WU- 
Uariis, 14 Fed. Rep. 651. The question as to the similitude of the note 
alleged to hâve been passed by the défendant to the treasury or national 
bank notes or other obligations of the United States is a question to be 
determined by the jury, as are also the facts as to whether the défend- 
ant had the note in question in his possession with intent to sell or other- 
wise use the same, and as to whether he knew at the time that said note 
was worthless. 

Verdict, "Not guilty.» 



In re H. B. Claflin Oo. 
(CTrcMtt Comt of Appeals, Second Circuit October 4, 1899.) 

OUBTOMS DOTIES — Classivioation — Hemstitohhd Handkekchièps. 

Hemstitcbed cotton hanâkercbiefs, known as such In trade and commerce at the 
time the tariil act of 1883 was passed, are not " hemmed handkerchief s, " within 
Bchedule I, par. 385, thereof, imposin^ a duty of 40 per cent, ad valorem, but are 
dutiable at 85 per cent, ad valorem, under paragrapb 834 of the same schedule, aa 
«manufactures of cotton not specially enumerated. " Wali.acb, J., dissenting. 47 
Fed. Kep. S75, affirmed. 

Appeal from the circuit court of the United States for the Southern 
District of New York. 

Application by H. B. Claflin Company for a review of a décision by 
the board of gênerai appraisers, as to the classification of certain imported 
hemstitcbed cotton handkerchiefs. The collector had held that the 
goode were "hemmed handkerchiefs," within the meaning of the act of 
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]!^ai<É&J a,*188&,iScheduJe I» par. 325, and accorfingly assesBe<JiH,,duty of 
4ÛÎ psi'^ !«ènti dd valorem. The importera proteated, claiming t^at fixe 
gùodé-V/Ht^éxAitchle at.35 per cent., under paragraph 324 of tiie same 
seli^vilëi i«àJ"«îiànufactxires of cotton flot specially enumerated," and the 
d0Uector\i '^tiofe* (Was suètained by the board of gênerai appraisers. The 
dïciiit coûft rèversed the décision of :the board, and sustained the daim 
ofthe importeïs. 47 Fed. Eep; 875. The government appeak. Af- 
Âniiedi ■.''''■'.•■■:.;,■■:.■■■. 

James T. VmRenaBdaer, Aesi, U. S. Atty., for appeUant. 
1^ :ài&£r( Cbmstoc&t for reà^ondent. 

ÔHflPMAN, Cârcîjapit Judge, , The questîpn in this case is whether the 
hewstitqhed ^ttoiî handjferchiefs imported in August, 1890, and Sep- 
tember, I890,^by tjie respondents, wère properly classified by the col- 
l^ector ander paragraph 325 of Schedule I (cotton and cotton goods) of 
tbéj«ri^a,ct of March 3, 1883, or whéthçr they should hâve been classi- 
fied vindlfir pairagraph 324 pf t!hat schedule. The^ paragraphs read as fol- 

''324»F (T^^tpqoQrds, bra^cts^gimps, gaUoons, webbiog, cording, suspenders, 
b^^aces. an;} a|l wanufactuïes pf cotton not specially enumerated or provided 
for IB tbif «ct> and corsets o^Wbatevër matërial coitaposed, 85 per centum aâ 

"S28.!6bftt>n làces, ekiibràiâeries, insërtings, trimmings, lace curtains, cot' 
ton dùmàâk, bemmed bandkercfaiefs, and cotton velvet, 40 per centum ad 
xmlorem."'j ."'■ 

lï tfppéÉré^' by explicit and ubcontradicted testimony, — ^the testimony 
of tbic)ié'cdfl\^érsant wi^ the commercial désignations of cotton goods and 
handkéi'cbiefé;— ^that, at and prior to the tJme of the passage of the tariff 
act iîi qtièsfiob, theré Mt&a a distinct noflaenclàture in the trado for 
hèmmed bandkerchieffl and hemstitcîhèd hàiidkerchiefs, under which 
àtticlëé likè the importations in cohtroversy were known to and bought 
and Bold in the trade exclusively as hemstitched handkerchiefs, while 
other articles, eœbracing a large varietj', were known to and bought and 
Bold in the trade exclusively as hemmed cotton handkerchiefs, the two 
classes being distinguished by the présence or absence of ornamentation 
at the edge of the hem. ,It was also prpved that the trade name " hemmed 
handkerchiefs" excluded hemstitched handkerchiefs, although the latter 
were in fact hemmed, and that a hemstitched handkerchief was not, in 
commercial language and désignation, a hemmed handkerchief. The 
two clas^ç^ Tyere distinct arid separate. No testimony was offered by 
the collector to vary or weaken the force of those facts, and it is to be 
presumedl thalt 110 such testimony Was available. The contention for the 
appeUant i» that the handkerchiefa in controversy, being hemmed as 
well as ornamented, are specially enumerated or provided for by para- 
graph 326^ ithàt the term "hemtoed handkerchiefs" is a descriptive 
term, meaning handkerchiefs, noi in the pièce, but hemmed, and was 
not usëd M the «paragraph in question in a technical or commercial sensé. 

Thé tendehitq?' of the décisions of the suprême court bas long been to 
hold wîth strictneès that, when an article of commerce is designated in 
It tamff àct by a spécifie name, or by gênerai terms, the dearly estab- 
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lished corameFcial meauing of such name or désignation, at tbe time 
when the tariff act was passed, détermines the construction of the act 
with respect to that article, (^Arthur v. Morrison, 96 U. S. 108; Arthur v. 
Lahey, Id. 112; WorthingUm v. AbboU, 124 U. S. 434, 8 Sup. Ct. Rep. 
562,) until it was said by Mr. Justice Bradley in Robei'tson v. Salomon, 
130 U. S. 412, 9 Sup. et. Rep. 559, that commercial désignation "is 
the first and most important désignation to be ascertained in settling the 
meaning and application of tarifif laws." Very likely, advantage will 
be attempted to be taken of the breadth of this déclaration to endow 
mère subordinate fanciful commercial names with an undue importance, 
but such an attempt is not apparent in the présent case. It must be 
évident that goods cannot be withdrawn from the opération of a gênerai 
classification, according to materiàl, by designating them by particular 
names, which merely indicate a subdivision of the gênerai clàss named 
in the statute. 

This being the gênerai rule for the construction of terms or names in 
the tariflf acts, if congress desires to classify articles by terms of gênerai 
description, it can manifest such intent by the use of descriptive words 
which exclude any restricted meaning, and, if such language is not used, 
it is fair to présume that the intent of the législature was in harmony 
with the rule of construction which the courts hâve declared, and 
which is: 

"Wbere gênerai terms are used, the terms are to be taken in their ordinary 
and comprehensive meaning, unless it is sbown that they bave, in their com- 
mercial sensé, acquired a spécial and restricted meaning." Arthur t. Mor- 
rison, supra. 

The sole question in this case is, were the words "hemmed handker- 
ohiefe" nsed in their trade meaning, and are they denominative, or were 
they used in a more gênerai sensé, and are they descriptive? It is true 
that some of the terms used in paragraph 325 are apparently terms of 
gênerai description, and hâve been held, in préviens statutes, to be dés- 
ignations of quality and materiàl. Barber v. ScheU, 107 U. S. 617, 2 
Sup. Ct. Rep. 301. It is therefore argued that the word "hemmed" is 
also to be considered descriptive, and not to be used in a commercial 
sensé. Hemmed cotton handkerchiefs were not specifically named in 
the cotton schedule in the Revised Statutes, but it was thought best to 
specifically enumerate them in the act of 1883, and they were included 
by name in the paragraph which had long been in existence in the same 
gênerai form. The fact that the article was put into this paragraph does 
Bot seem controlling, but in view of the décisions which hâve been 
quoted, and of the manifest importance that the rule of construction of 
tariff acts shall be, so far as is practicable, uniform and not easily dis- 
tnrbed by exceptions, I think that the term "hemmed handkerchiefs," 
which was introduced into the paragraph, should be construed in ao> 
cordance with the principle which bas been stated. 

It is argued that it is unreasonable to suppose that congress întended 
to impose a bigher duty upon cotton handkerchiefs baving a plain, cheap 
hem than upon those which were prevented from raveling in a more or- 
namental and expensive manner. It is true that the construction makes 



tM' TEDBBAL BEFORTBB, TOL 52. 

ffppareot ^ladk.pf symmetry in the rates of duty, but the court cannot 
attempt tp ftdjust into syipmetry the various provisions of a statute 
which must include many détails, by creating exceptions to a well-set- 
Ued, and, on tbe whole, satisfactory, rule of interprétation of the stat- 
ute relating to tbe revenue from imports. . In accordance with this rule, 
tbe ter m "hemmed handkerchief " is a commercial term, and does net 
mean a handkerchief whiçh bas been eut ifrom the pièce, and has beea 
in fact hemmed, but it means the article commerçially known as a 
"bemmed handkerchief," which définition excludes the hemstitched ar- 
ticle. Indeed, if the distinctions made in common speech are looked 
at, it is probable that the word "hemmed " would generally be regardai 
as indicating a différent article from the one known as "hemstitched." 
The term appropriately dpscribes a class of articles in which, by the 
commercial nomenclature, hemstitched bandkerchiefs are not included, 
and resort must therefore be had to other statutory provisions to ascer- 
tain the proper duty upon tbe excluded articles. We agrée with the 
opinion of the circuit court that the importation in suit should bave been 
ciassified under section 824. The judgment is affirmed. 

WaiI/Ace, Circuit Judge, {dissenting.) I cannot agrée with my Brother 
ShipMan in thië case. I think that the handkercbiefs in controversy, 
beiûg hemmed as well as ornamented, are "especially enumerated or pro- 
vided for" by paragraph 325. It is unreasonable to suppose that congress 
intendçd to impose a higher duty upon cotton handkercbiefs havinga 
plaiû, cheap hem ihan upon those having an ornamented and more ex- 
pensive hem. I think that the term "hemmed handkercbiefs" is descrip- 
tive rather than denominative. It means the same thing as though it read 
"baiidkerchiefs hemmed," Or "handkercbiefs having a hem." Tbe case 
ie Bàiùewhat anàlbgous to Binhs \. Lavirmce, 12 How. 9. The importa- 
tiëlœ are none the lesS hemmed' handkercbiefs bècause they are also orna- 
riieritéd ones. 



Indtjeated Fibbe Industries Co. et al. v. Geace et al, 

(CircMit OOMrt, D. Massachxisetts. July 28, 1898.) 
No. 2,933. 

U PÂTBNTB ÏOB INVBNTIOSB— JoWt ImmiNGEMBNT— PlEADISO. 

' In a suit against two or, inote persons for Infringing a patent, a gênerai aver- 
ment bf inf ringement by défendants ia a sufflclent allégation of common infrlnge- 
ment, ?rlttiout in terms averring a joint infringement. 

8. SAMB-*-PrOFBRT OF PATBKT-^DBMWBftEB. 

In a blll for Infringement, the prof ert by complainants of the lettere patent doe» 
not make the récitals in the spécifications as to the prier state of the art a part of 
the bill, in any technical or proper sensé, so that the prier state of the art caa be 
oonsidered on demurrer. 
8. Samb— Dbmubbbb— JuDioiAL Notice of Pkior Art. 

On demurrer to a bill for infringement of letters patent Nô. 273,869, issued Mareb 
18, 1888, to the Underground Electric Cable Company, for an insulating under- 
ground cable conductor, consisting of a tube of compressed paper, the court canaot 
take judicial notice of tue prier state of the art. 

In Equity. Bill by this Indurated Fibre Industries Company anè 
thé Builders' Insulating Tube Company against James J. Grâce, 
Charleè S. Pinkhàm, and Eugène W. Godfrey, for infringement of letr 
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ters patent No. 278,869, issued Maxch 18, 1883, to the Underground 
Electric Gable Company, as assignée by mesne assignments of William 
«ad Timothy G. McMahon, for certain improvementa in underground 
•ables. Heard on demurrer to the bill. Demurrer overruled. 
The spécifications thus describe the invention: 

"Our invention relates to inaulated conductors for conveying electrieal 
eurrents for any of the purposes for which such currents are ordinarily used, 
and more especially to insulated underground conductors, althougb the im- 
provementa are of utility in, and applicable to, any relations or positions in 
•which insulated conductors of electricity are désirable. In order to be com- 
mercially practicable, underground insulated conductors must be furnished 
with an insulating and protecting médium, economical in first cost, of high 
Insulation, durable, and easy of application, to which ends many materials, 
eombinations, and forms hâve been devised, the most common of which bave 
been compositions, solid or presuraably solid at ordlnary températures, but 
plastic at high températures, so that they coiild be applied to tbe conductors 
in a plastic condition. Some of thèse possessed the merit of economy in first 
cost, but were found to lack durabillty, being afEected by thermal and hygro- 
métrie changes, and hence proved in tbe end to be lacking in actual economy. 
Others proved comparatively durable, and not subject to any great change 
under such influences; but their prime cost, due to expensiveness of the ma- 
terials used, especially where rubber and such materials enteredinto the com- 
position, rendered them economically undesirable. In other instances the 
conductors are placed and kept separated from each other in tubes whicb are 
filled with an insulating liquid; but in such cases constant attention was re- 
quired in order that tbe tubes be kept constantly f ull of tbe liquid under pres- 
sure, and leakage and evaporation prevented; hence such Systems, so far as 
we know, bave failed of gênerai adoption. Moreover, where in compositions 
hydrooarbons — such as paraffine, asphalt, etc. — were used, the insulation 
itselt was bighly combustible, and proved in some instances a source of great 
danger. 

"In View of thèse things, the object of our invention is to produce an in- 
sulated conductor wherein the insulating material shall be cheap in prime 
cost, durable, of high insulative capacity, easy of application, and, under or- 
dinary circumstances, practically incombustible. ïo accomplish tbis we 
maketbe insulation of the conductors as an already-formed tube of paper 
completely encircling, protecting, and insulating tbe conductor. 

"The insulating properties of paper were of course known before our in- 
vention. For instance, in some positions, for small spaces or for temporary 
uses, sbeet paper bas been wrapped around the conductor, and it has been 
suggested that paper pulp be coated upon the conductor; but, so far as we 
know, no means were suggested or shown of carrying this raere suggestion 
into practice. Paper has also been used incidentally, alternative with cloth 
or any other fabric, as a base upon which an asphalt composition was ap- 
plied, and a tube then formed thereof , which served as a mandrel, upon which 
a cément pipe was cast. Beyond this, so far as we bave been able to ascer- 
tain, no way bas been devised or disclosed for utilizing tbe insulating prop- 
erties of paper. 

"In our invention tubes are formed, preferably from the pulp, and, when 
they are to be used in any peculiar situations, with any desired exterior con- 
figuration best fltting them for use in the peculiar situatiou. They are 
formed under great pressure, so as to render them hard in substance, flrm, 
and bomogeneous, and so formed they are practically incombustible, or at 
leiist not liabte to combustion from any influence of tbe current. 

"iiy thèse meaus we are enabled to utilize the bigb insulating propertieg ot 
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f *^evi!aiiâ ià ftfirtiîsh an iliBufàted'GônductOï', ciieàp, durable, éasy of manlp- 
•jlatloii/àtid «se, and of hlgà iBauIative capaoity. What wé kilàlta Is^— 

"^%]|{|UJt9twd oonduotpr fçrxfonveying electrio çurrents,«sonsiistlngf;»f t;h< 
«ombîlatiooif^f ainetallic conduetor and a formed pipe of paper only, suli- 
stantially'as sel fdrtb." 

The bi|l^ jrnakes proferjk of the patent aa follows: "An4 yoiir oratora 
tjing ilie^^ ïbto court a di|lyTauthenticated copy pf said letters patent, 
and pray, ihat the same may; be taken as a part of this biU." After set- 
ting otlt the-various matters j sbowing complainants' right to maintain 
an action for iûfringementi the billalleges that there îs a large and grow- 
ing dèmarià Jfo'^'the àppàl^tUa olaimed by said patent, wbich demand 
complkina|Rt^ Jiaye ampje fàcilities for supplying,— 

"Yettbattbe said défendants, well knowing the promises and the rigbta 
«nd privilèges seeured to yoiir orators as aforesaid, by the said letters patent, 
but contriving tO Injure your orators, and todeprivethem of the profits, ben- 
eflts,andadvantages whlchmight, andotherwise would, hàVe accrned tothem 
from tbe. said letters patent, bave been, in said district' df Massachusetts, and 
in the cityiOf Boston, and elsewbere intbese United States, and still are, un- 
la wfully,wrongfuUy, and without permission of your orators, making, using, 
and vendingto others to be tased, wiring Systems for electric installations in 
wbich paper tubes are used for the protection and insulation of the metallio 
conductors ib the manner set forth and claimed in the aforesaid letters patent, 
and in violation and infringement of the aforesaid rigbta and privilèges of 
your oratora; :and; altbough notilied of said infringement, and requested to 
de^ist therefroEtt, tbey still continu* so to doj and your orators further show 
that the défendants bave derived and are still deriving from such construo- 
tion, use, or sale large gainsand profits, but to what amount your orators 
are ignorant, and cannot set forth ; and they pray that the défendants may be 
required to make a disclosure of ail such gains and profits, and of the amount 
of sucb infringing apparatus wbicb tbey hâve tbus wrongf ully made, ased, or 
«old. 

"And your orators f arthër pray that tbe said défendants may be compalled 
bf a decreeof this court to account for and pay over to your orators ail such 
gains and profits as bave acerued to or been received by tbem, or either of 
them, and ail sueb gains and profits as yOur orators would bave received but 
for tbe said unlawful acts Of the said défendants, and tbe damages by said 
unlawful acta of the Said défendants. 

"And that tlie défendants, their clerks, attorneys, agents, servants, and 
vrorkmen, may be perpetually enjoined and restrained by the decree and in- 
junction oftbls^ourt from directlyorindirectly making, constructing, using, 
or vendingto others to be used, aoy tubes formed of paper in combination 
with metallio conductors (»>nt8ined tberein, or any apparatus containing or 
embodying the invention described And patented in said letters patent, and 
that they ma^ be decreed to pay the costs of this suit, and that they 
may be also enjoined and restrained. as aforesaid, dnring the pendenoy of 
this suit, and tbat your orators may bave such other and further relief as tbe 
equity of tbe case may require, and to this court may seem meet." 

Bentley & ^toc^é», for complainants. 
i)^er Â (SSsa«y, for défendants. 

PuTNAM, Circuit Judge. .One gronnd of démarrer assigned îs that 
the bill is defective because it does not. in terma, allège a joint iniring». 
puent, or at least set out sufficient facta from which a joint infringemeot 
ean be gathered. Neitber party has furnished me any décision of anjr 



IKDUBATED FIBBE INDUSTRIES CO. V. GRACE. 127 

cpnrt, or jiny observation of any text writer, or referred me to appr^ved 
forms, directly touching this proposition, unless Rob, Pat. § 1104, and 
Shidde v.Fomidry Co., 22 Fed. Rep. 106. What is said in Robinson 
on Patents rests entirdy OQ Shiclde v, Foundry Go.; and this case was 
an oral rùlipg, made apparenily converaationally, without any citAtion 
of authorities or expression of well-considered reasons, and undersuçh 
circumstances that the court may very likely bave gathered from other 
parts of tbe bill that, pima fade, the défendants were in fact several 
infringers. This case is not sufficient to satisfy me that for this matter 
there is any spécial rule applicable to bills for infringement of patents 
not found elsewhere. The cases and text-books are full of expressions 
that, in bills of this nature, a gênerai allégation of infringement is suffi- 
cient, thus «onforming totbe common practice in other suits, and giving 
the impression, that there is no spécial rule to be observed by patenter 
in framing ple^ings at law or in equity 

In actions a.t common Ifiw, whether on torts or in contract, in bills in 
equity for waste or nuisance, and even in pleadings of 80 high a charac- 
ter as indictments for murder and piracy, a gênerai allégation charging 
those named as détendants» or those indicted, without the interpolation 
of the word "jointly " or its équivalent, is sufficient; and I can see no rea- 
Bon why it is not sufficient in bills like this, in which the common act 
does not in law necessarily involve a conspiracy, but, as with ordinary 
torts, ia proven by showing common wrongdoing, without alleging or 
especially proving a common intent. The rules of the suprême court 
hâve stricken from bills in equity the common confederacy clauscj but 
for ail ordinary bills this was long since recognized as of no intrinsic value, 
and its omission can hardly require the interposition of new allégations. 
I know of no more approved forms than those given in Curtis' "Equity 
Précédents," where I find the frame of a bill in behalfof the owners of a 
patent against two défendants. This nowhere allèges that défendants 
jointly infringed, nor does it contain an équivalent therefor. It is true 
that îhe form uses the common confederacy clause, in the following 
words, namely, "that the said défendants bave confederated to lise the 
said improvement;" butthe portions which properly constitute the state- 
ment of the infringement cpnform literally to the bÛl in the case at bar. 
In the absence of any sufficient authority shown to me to the contrary, 
I shall apply the rule of pleading usualevery where else, and hold that 
the bill sufficiently allèges a common infringement. 

The principal ground of the défendants' démarrer is that the patent 
Bued on appears on its face void for want of invention. This proposi- 
tion was stated at the oral argument to bave référence to the state of 
the art; but it was not claimed that, independently of what is set out in 
the spécifications, thîe court could take judicial knowledge thereof. Réf- 
érence was made especially to those portions which state that, prior to 
the alleged invention sought to be covered by the patent, the insulating 
properties of paper were known, and also that, in some positions for 
Bmall spaces or for temporary uses, sheet paper had been wrapped about 
the conductor, and that it had been suggested that paper pulp be coated 
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apOQ the Iattèr< It may be that other portions tif&è'sjiJecificationji, 
more or lésai rë^rant, were feferred to on this point. 

It was alâd diaimed tliâti by making profert of the letters patent, thèse 
spécifications Were made â part of the bill. Thisis undoubtedly correct. 
Nevértheless, thèy were ûot thus made a, part of it more effeetually , or for 
any différent pàrpose, than if set out in the bill at lëngth. A bill in 
equity does not necessarily make ail the statiemehtâ of fact contained in 
a contract or letters patent, or other instrument, proper parts of its plead- 
ings, either by referring to them, orby annexingasanexhibit, orby mak- 
ing profert, or by reciting the ténor at length. With référence to letters 
patent, the claiûi or claimâ become, of course, a fundamental portion of 
the allégations of the biU, so far as any of them' — in case there are more 
than one*-are relied on by the complainant. So every thing în the spéc- 
ifications which must be resorted to by the court in construing the 
claims might be considered as part of the complainants' pleadings. But 
ail portions which merely set out the atate of the art are, like récitals of 
facts in contmots or other instruments, more or lésa conclusive on the 
party who sets them up, yet in the eyès of the law explainable, and not 
absolùtely presumed to hâve been so alleged as to become the subject of 
demurrer. Especially must this be sp with spécifications in patents, in 
which many statements are necessarily complex, relate to unfàmiliar top- 
ics, and are not easily understood withoùt extrinsic évidence. It is true 
that, 80 far as the spécifications con tain any représentations which, if er- 
ronéous, may be presuWéd to hâve misled the patent office to the détri- 
ment of the public, the patentée may be estopped. On the other hand, 
I do nôt understand the law bas gone so far as to fbrfeit a valuable pat- 
ent because the patentée bas inaptiy, or somewhat inaccurately, described 
the Btate of the art, or that it conclusively prohibits him from showing 
sucb inaptitude ôr inaccuracy, if it also appears that the public bas not 
beèn prejudiced thereby; and in the case at bar, where the state of thé 
art bas been Set out, not so positively or categorically as the respondents 
seern to assume, but somewhat confusedly and with qualifications, I 
should be unwilling to hôld on a demurrer that there was no possibility 
that the complainants mîght introduce évidence placing their alleged in- 
vention in a fliore favorable position than the respondents assign for it. 

I am not awàre that în this circuit the practice of demurring on the 
grbund of the want of invention has obtained a footing. The miSchief 
of permitting it unnecessarily is well pointed out by the référence of 
Judgé Blodgetï to the Crop of demurrers which one of his décisions oc- 
casioned in the ûorthern district of Illinois. Manufacturing Oo. v. Ad- 
Mns, 36 Fed. Rep. 554. I am not able.to ascertain that the practice of 
this character which exists in some of the districts has ever had the direct 
approval of the suprême court. The expressions in Brown v. Piper, 91 
U. S. 37, frequenûy referred to, do not seem to go to that extent; as in 
that case there were a bill, answer and proofs, so that the complainant 
had had full opportunity, and ail possible facts were before the court. 
On such a record the court might with safety say that there was nothing 
on the face of the pateutitself which could require its attention. In New 
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York Belting Co. v. New Jersey Rubber Co., 137 U. S. 445, 11 Sup. Ct. Rep. 
193, where the subject-matter was that of a design, the court overruled 
the demurrer on the merits, without either expressly condemning or ap- 
proving the practice on this point. It is true, nevertheless, that in sev- 
eral districts this practice issustained; and it is also approved by Rob. 
Pat. § 1110, and by Mr. Gould's notes to Story, Eq. PL (lOth Ed.) § 452. 
In Blessing v. Steam Copper Works, 34 Fed. Rep. 753, Judge Shipman 
uses the following language: "To décide, in advance of an opportunity 
to give évidence, that no évidence can possibly be given upou the ques- 
tion of invention which would permit the case to be submitted to the jury, 
seems to me to be ill-advised, except in an unusual case." This would 
seem especially so if the questions, not only of value and usefulness, 
but of novelty, are to be in any degree determined by what transpires 
subséquent to the issue of the patent, as was suggested in Magowan v. 
Bdting Co., 141 U. S. 332-343, 12 Sup. Gt. Rep. 71, and The Barbed 
Wire Patent, ( Washhum & M. Manufg Co. v. Beat ^Em AU Barbed Wire 
Co.,) 143 U. S. 275, 12 Sup. Ct. Rep. 443; even with such qualifica- 
tions as appear in McClain v.Ortmayer, 141 U. S. 419, 12 Sup. Ct. Rep. 
76, and Adams v. Stamping Co., 141 U. S. 539, 12 Sup. Ct. Rep. 66. 

However, without undertaking to settle whether in any case a demur- 
rer can be allowed for want of invention appearing on the face of the 
patent, or whether, in this particular case, the state of the art would be, 
with the aid of the récitals in the spécifications, a matter of judicial 
knowledge, I hold that the récitals relied on by the respondents are not 
made by the profert a part of the complainants' allégations, in any tech- 
nical or proper sensé, so that they can be considered on demurrer, and 
that, aside from such récitals, the court cannot take cognizance of the 
state of the art to which this particular patent relates. I am aware that 
in Fougères v. Murbarger, 44 Fed. Rep. 292, and in Studebaker Bros. 
Manufg Go. v. Illinois Iron & Boit Co., 42 Fed. Rep. 52, in each of which 
cases the demurrer was sustained, the court read into the bill statements 
of facts found in the spécifications; but I do not perceive that the pro- 
priety of doing so was considered, and the practice seems so clearly vio- 
lative of fundamental principles of correct pleading that I am compelled 
to follow my own conclusions. I believe that of ail the cases properly 
in point which hâve been cited in the briefs, or otherwise found, the de- 
murrer was sustained in only three. 

Demurrer overruled, with costs for complainants to the time of filing 
respondents' answer; respondents to answer on or before rule day in Oc- 
tober next. 

v.52ï.no.l— 9 
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EiÉcnâticAL AccftmtlLATOR Oo. à al. v. Brdsh Electric Oo. 

, {C'rcuit Court of Appeals, Second Circuit Ootober 4, 1892.) 

1. Patents sob IîivbntiQNs— Nqveltt— CoNSTEUCTiotî ov Clams-^Sbcondart Ba.t- 
■ TBliiBS. ,■:'■■'■.., .,■■..•'■•■,• 

ClaimB I, S, ^â,8 gt letters patent No. 887,299, issued March 2, 1886, to Charles 
F. Bmsh, for an improvetnent In sëcûnâary batteries consistin^iti a plate or élément 

■ havltig- aétivè' or absptptive material pnmarily and meohanicaliy appUed thereto 
or cpnlbined tl^erewithj.çtjniiotbe invalidatedon tbe tUeory tliat,tbe term "seoond- 

; . arv battiery" was used theréin th Us older and looser sensé, and included batteries 
Which were sometimés ttrïm&ry aiad sometillnes seoondary aBcording to the method 
of ttteir ^se, for thedistinction between primary and secondary batteries is deû- 
nitely màrkéd and recogdized, and thé Brusb'invention was proîessèdly an Improve- 

■ ment iover- tUe Plante battery; whlch was of the purely seaobdary class. 

2. SaMB— DBHNtlMONS— "PulMABTÎ'.AinJ " SeCONDABT " BATTERIES. 

, -A- "SjBCondaiT batteijy^ iB one whioh bas no original power of deyeloping a our- 
rent, and. is àcitivè onlv^ wtieti rerldered so by sendmg a ourrent fhrough it f rom an 
independeht sburœ of elebtrioal eaergy, wb'ile a "piimary battei*y " is one which 18 
active lin yirtne of the iiiaterials of whioh it is made. 

8. Samb— jPbiobit? of iNTBNTioiî—PopEiON Patents. 

, The. lû«ôntiOti described In letters patent No. 253,008, issned January 8, 1883, to 
C. A. Taure, aisttizen of S'iranoe, for an improvement in secondary batteries, bav- 
inff been, cpnpeived by the patentée in France, and being coyered by a Frenoh pat- 
ent issued Ootober 20, 1880, he cannot clàlm the invention in this oountry prier to 
' the latter date, as against a citizen of tbe United States who, being an original in- 
ventor, subseqaently recel ved an American patent. 

4. Same-tI'Pïitation ar Ci/^oi-r-DiBCLAniEB. 

TtiôoWner'of the Fauré patent in this cpuntry baving, as the resnlt of certain 

Ihigation, flled a disolalmer limiting his Invention to an eléotrodé coated with a 

i meohanisiklly applied layér of lead, or like insoluble substance, placed uponthe 

suppdrting plate In théform of à paste, pàiut, or cernent, prior to itamersion in the 

'batteryflnia^anyfurthér: discussion: of the question of priority of invention be- 

, . tweep Faure and Brush is uow useless, 

& SaME— ASTIÇfPi^TION. 

Brnsli's patent 337,399 was not antioipatèd by the patent of April 8, 1866, to 

6eotge G. Perélval f or seooAdary battery électrodes consisting of cells fiUed with 

r coarse çonducting povyd^r, a)id divided by a porous partition ; or by the patent of 

' Âpril23, 1867, to Gteorgès'ii; Ijeclanche,'fer a "polariïiàtion apparatus or electrioal 

' ' . aocumnlatOD. " eonsistwg of two piateg Qf graphite or unoxidizable métal buried in 

two âasks: of powdered sr^phite moistened with a liijuid whioh is a good conductor, 

" suoh 'as potash water. ~" ■ . i 

({.'Bame— Two Patents EOB Samb InvENïKWi 

^ The Brush jiatents Noai,;837,298 and 337.299 were issued On the same date, (Maroh 
a, 1886;) the difterenèe betwéen them w^ the différence between "an absbrp- 
tive substance, or an absorptive substance adapted tobe transformed into active 
material," on the one hand, and "active! n^aterial, or material adapted to become 
active, " on the other. Hela that, in view of the admitted fact that aU distinction 
between the two disappears the moment a tiattery 9d oonstruoted ia chargea or dis- 
charged, thera waa noeubstantial différence, and the two patents were fortha 
same invention. 

7. Same— Pmobitt— PnBSUMPTioNB erom jPatbnt Ndmbers. 

Thèse patents were issued on the same day to the same person, and the évidence 
showed that it would be impossible ever to ascertain which fîïstjrppeivéd tbe officiai 
signature that rendered it a valid deed. Held, that the mère fact that one had an 
earlier number was no proof of priority, for it merely signified that the patent 
oflce f ollowed the alphabetioal order of Brush's oontemporaneous applications, and 
hence that one oould not be held an anticipation of the other. 

8. Same— Election bt Patentée. 

Undér thèse oircnmstances the owner of both patents was entitled to eleot npon 
whioh one he would rest his monopoly ; but having eleoted to rely upon No. 337,- 
299, it beoame improper that No. .337,298 should be left in a condition in which It 
conld be assigned and sold, and a final decree should be framed, which, in connec- 
tion with its flndlng of the validity of No. 337,299, should déclare 337,298 Inoper- 
ative. and prohibit its asslgnment or sale. 
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0. Samb— Anticipation. 

The Brush patent No. 837,399 was not Invaildated by patents 360,653 and 376.155, 
issued to him prier to 1886, for Improvements subsidiary to the main invention, for 
their subsidiary charaoter appears on the face of suoh patents, although, owing 
to delays in thé patent office, thèy were issued before the patent for thé main in- 
vention. 47 Fed. iiep. 48, afflrmed. 

10. Same— PoKBioN Patent— Bpfbot oï Expibation on Aubbicav Patent. 

The Briish patents No. 337,399, and No. 386,090 did not expire with the Italian 
patent issued to him August 8, 1883; for diylsion T> of the Italian patent was de- 
signed to cover, not the main invention, but Brush's invention made in 1883 of 
plates speoially prepared for the pnrpose of more rapidly forming active material 
thereon by the Plante method of electrioal disintegraUon. 47 Fed. Rep. 48, afflrmed. 

11. Saub — Limitation of Clum. 

The Brush patent Ko. 366,090 must be limited to électrodes on which the active 
material is made by applying the Plante method of eleotrlcal disintegratlon, or 
other "forming" process, to plates which are ribbed, honeycombed, studded, or 
equivalently prepared. 47 Fed. Rep. 48, modifled. 

13. BaME— ENI.ABOBMBNT DP Cl>AIMS — OVEBLAPPINO PATENTS, 

Where an Inventer makes a generic Invention and also subordinate spécifie In- 
ventions, and présents the whole séries in a set of contemporaneous applications, 
he cannot be allowed, by subséquent amendments couched in gênerai terms, to en- 
large the boundaries of each Invention so as to eztend each into the bordera of an- 
other, and thus obtain a séries bf overlapping patents. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. Modified and affirmed. 
Frederick H. Betta and Edmund Welmore, for appellants. 
W. C. Witter, W. H. Kenyan, and Charles E. MitchdL, for appellee. 
Before Lacombe and Sbipman, Circuit Judges. 

Shipman, Circuit Judge. This is an appeal from a decree of the cir- 
cuit court for the southem district of New York, which enjoined the de- 
fendants against the infringement of the 7th and 14th claims of letters 
patent No. 266,090, dated October 17, 1882, and of the Ist, 2d, 3d, 6th, 
7th, and 12th claims of letters patent No. 337,299, dated March 2, 1886, 
each of said patents having been granted to Charles F. Brush for im- 
provements in secondary batteries for the current storing of dectrical 
energy. The applications were filed as follows: that of No. 266,090 
on June 9, 1881, and that of No. 337,299 on June 13, 1881. 

The subject-matter of this litigation bas been three times examined 
by Judge Coxe, in the cases of the présent défendant against the Julien 
Electric Company, (38 Fed. Rep. 126,) of the présent complainant 
against the Julien Electric Company, (41 Fed. Rep. 679,) and in this 
suit, (47 Fed, Rep. 48.) This repeated scrutiny has caused some of 
the questions which were presented in the pleadings to disappear from 
the case, while the vigor of other défenses, which bave been successively 
supported and resisted, bas become impaired. The questions which 
still remain for investigation are important, and, mainly by reason of 
the numerons patents which Mr. Brush has taken, are entangled; but 
the three opinions which bave been written hâve freed the subject from 
much of its perplexity. 

Patent No. 337,299 is the most important, and will be first consid- 
ered. It solely relates to secondary batteries. A secondary battery was 
well defined by Judge Coxe to be "a battery which has no original power 
of developing a current of electricity, and is active only when rendered 
BO by sending a current, elsewhere generatéd, through it." Sir William 
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Thomson, in his déposition in the first Jviien Case, had stated the dis- 
tinction between a primary and a secondary battery, as follows: "A 
secondary battery is a ba,ttery which is active only when rendered so 
by sending a current through it from an indépendant source of electric 
energy. A primary battery is one which is active in virtue of the ma- 
teriais ôf which it is made." Electricity is chemically generated by vir- 
tne of thèse materials. The électrodes are unlike and inherently difièr 
from each other electro-motively. The positive plate is dissolved in the 
battery fluid in which it is placed, and which is ordinarily dilute sul- 
phuric acid. "The other électrode collects the electric energy from the 
liquid, and by this chemical union a current of electricity is developed." 
The two électrodes of a purely secondary battery are of the same kind, are 
not separated electro-motively, and are insoluble in the battery fluid, 
but, "by subjecting thèse éléments to the action of an electric current, 
the two éléments are differentiated and rendered électro-positive and elec- 
tro-negative with respect to each other, depending entirely on which is 
connected with the positive pôle of the charging generator and which 
with the négative pôle thereof." The électrodes absorb either the hy- 
drogen or oxygen which is set free from the liquid by the charging cur- 
rent, which in popular, though not in scientific, language, is called ab- 
sorbing electricity; hence the significance of the name " storage battery," 
which suggests the idea of continuance or duration of use. The capacity 
of a primary battery to give a current is limited; it is soon exhausted; 
" while in the secondary battery the amount of current which may be 
obtained dépends entirely upon the résistance of the conducting wires 
discharging it,'f:and the battery may be charged and discharged for an 
indefinite number of times. The commercial importance of a secondary 
battery is easily recognized from this statement of its points of unlike- 
ness to a primary battery. 

Prior to the invention oftjte Brush and the Faure batteries, the only 
secondary battery in use was that of Plante, which was invented about 
the year 186Ô. The foUowing statement of the chemical effect of the 
successive charges of the electric current upon the two plain plates of 
rolled or pressed lead, of wMch this battery was composed, is condensed 
from the more elaborate statement in the appellee's printed argument: 
The plates having been immersed in an electrolyte of dilute sulphuric 
acid, and having been respectively connected to the two pôles of any 
sui table source of electricity, by means of which a current was passed 
through the plates, oxygen was developed on one plate and hydrogen 
on the other. The hydrogen passed off in bubbles,leaving its lead plate 
practically unaffected, but the oxygen combined chemically with the 
lead of the other plate until it had formed a film or skin of peroxide of 
lead, of a finely-divided, granular character, like rust. The skin of 
peroxide, operating to protect the underlying lead, soon stopped the ac- 
tion of the oxygen on the lead. A small current or discharge was pro- 
duced , but too small to be of value. Plante ascertained that there must 
be correspondingly thick films on each plate. He therefore reversed the 
direction of his current, developed oxygen on the hydrogen plate and 
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hydrogen on the oxygen plate, which took away the oxygen from the ox- 
Lde film and left the surface granular or spongy metallic lead. Thèse re- 
versed charges were repeated for days and sometimes for weeks. There- 
sult was to disintegrate, through the action of electricity, the surface 
of the plain lead plates, and to form spongy layers of lead thereon. 
This granular laver is what is called the active material of the battery; 
that is, material which becomes practically and actively capable of re- 
ceiving and discharging electricity by the passage of an electric current. 
The core of the original plate mechanically supported the active material 
and conducted the current through it. This opération of the breaking 
up of the surface of solid lead plates so as to create porous coatings, in 
other words, of the "formation " of the active material of a battery by 
electrical disintegration, was the distinguishing feature of the Plante 
secondary battery. It occupied a long and therefore expensive amount 
of time, and was incumbered by other mechanical difficulties, one of 
which was the thinness of the layers, and another, the tendency of 
the layer to peel ofif from the plate. Thèse minor defects were partially 
avoided by increasing the number and diminishing the surface of the 
plain plates. 

The improvement described in No. 337,299 was confessedly an im- 
provement npon the Plante battery and upon no other, and, in the lan- 
guage of the spécification, consisted "broadly in a secondary batiery 
plate or élément having active or absorptive material primarily and me- 
chanically applied thereto or combined therewith, as contradistiuguished 
from a plate or élément having the active material produced by the dis- 
integrating action of electricity, as in the well-known Plante procésS." 
The mechanical application of a layer of lead oxide to each one of two 
lead plates, before the plates are placed in the battery fluid, — thèse Coat- 
ings being at once active material, and ready for the charging current 
when immersed in the battery fluid, — was, speaking in gênerai terras, 
the distinguishing feature of the Brush invention. The drawings of the 
patent show a plain plate, and also corrugated, ribbed, slotted, honey- 
combed, and studded plates of various forma. The first conception of 
Brush was a plain plate of lead coated with lead oxide, which was re- 
tained in position by a sheet of paper or felt, which was secured tO the 
plate by strips of wood. The more perfected method of construction con- 
sisted in changing the plate into a ribbed or corrugated or slotted plate, 
and in fiUing the ribs and corrugations with the lead oxide, which was 
retained in position by being rammed or pressed into the open récepta- 
cles. The patentée deemed peroxide to be the best oxide of lead to be 
used, but, as it is expensive, directed that red lead might be used, and 
suggested that protoxide of lead or litharge might also be used. 

The spécification says: 

"When a pair of plaies such as I hâve descrUjed are associated together to 
form a secondary battery, and immersed in dilute sulphuric acid, and charged 
by the passage of an electric current in the usual manner, one ot the plates 
has its coating peroxidized, if a lower oxide of lead was employed for the coat- 
ing and forms the oxygen élément of the battery, while the other plate has 
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itacdciting^'Otodde reddéedi to tKe metallic state and then absorjjs hydrogen, 
tbpa «soïptituting the hydrogen €slement of the battery. " 

• ''The claiins^hich are to be considèted upon the présent âppeal are as 

"(1) À Sècôndary-batterjr élément! or électrode, consisting of a plate or suit- 
able 8Upp6r't priinarily coated or combined with raechanically-applied active 
material, or material adapted to beconiB active, siibstantiallyas set foitli. 

"(2) In a secondary battery, an électrode consisting of a plate or support 
provided with a cpatingpr surface layer of an absorptive substance, such as 
metallic oxide, applied thereto, substantlally as set forth. 

"(3) A plate or suitable support primarily coated or combined with me- 
chanlcally-applied oxide of leador équivalent lead com'pound, substantlally as 
set forth." - 

"(6) A plate or suitable support provided with grooves, perforations, or 
réceptacles, and primarily coated, combined, or fllled with mechanically-ap- 
plied active material, or material adapted to become active, substantially as 
set foitb. 

"(7) A plate or suitable support provided with grooves, perforations, or 
réceptacles, and primarily coated, combined, or fiiled with mechanically-ap- 
plied oxide of lead or équivalent lead compound, substantially as set forth." 

"(12) ïhe method of making plates or électrodes for secondary batteries, 
consisting in primarily combiiiing active material with suitable plates or sup- 
ports n^eClianically, in cq^^tradisti notion to forming the active material by an 
eleotricalâisintegration oif the plate or support, substantially as set forth." 

Thèse cla,jm8 describe and necessarily refer to a secondary battery as 
heretofore defined, a plate or support which is insoluble in the liquid, me- 
chanically supports the active material and electrically conducts the cur- 
rent of electricity through it, the specified active or absorptive materials 
being oxides of lead which are primarily mechanicaUy applied to the 
plates, and in ( such state of minute division as to be at once capable of 
being chargea without previous process of "formation" by electrical dis- 
int^ration. 

The first question, that of novelty, brings directly into view the much 
discussed subject of priority of invention as between Mr. Brush and 
Camille A. Fjiure, who, in France, of which country he was a citizen, 
invented, in 1878, the same improvement upon the Plante battery, by 
the use of lead oxide, which he applied to the plates in the form of a 
paste or cernent. His French patent was dated October 20, 1880, and, 
inasmuch as he was a citizen of France, he is not permitted to claim his 
invention before that date, as against a citi?en of the United States, who, 
being also an original inyentor, aubsequently received a patent for his 
own invention in this country. Faure's application for a patent in this 
country was Ëled April 20, 1881, and the patent thereon. No. 252,002, 
was issued on January 3, 1882. Brush's application and the Faure 
patent were put into interférence in March, 1882, in the patent office. 
The subject-matter involved in the interférence was the fundamental 
prîncîple of éach invention, — that of "a plate of a secondary battery 
provided with a surface layér of an absorptive substance, such as inetallic 
oxide, applied thereto." After a loiig delay in the office, priority was 
adjudged to Brush, and his patent was issued in 1886. The défend- 
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ant in this suit, as ownér of the Fanre patent, then brought suit for its 
infringement against the Julien Electric Company. In that suit the 
question of priority as between Brush and Faure was thoroughly tried. 
The circuit court decided that Faure Was the inventor of a sécondary 
battery électrode coated with a mechanically-applied layer of lead, or 
like insoluble substance, placed upon the supporting plate in the form 
of a paste, paint, or cemerït, prier to immersion in the battery fluid; 
that he was not the inventor of an électrode otherwise coated; and that 
upon filing his disclaimer, thus limitirig the first claim of the patent, 
the aceumulator company was entitled to a decrèe. The complainant 
in thât case, being the défendant hère, filed such a disclaimer. Faure 
had filed a bill in equity in the United States circuit coUrt in one of the 
districts of Ohio, for the fepeal of the Brush patent^ upon the ground 
that he (Faure) was the prior inventor of the broad invention described 
in the first claim of 252,002, After the disclaimer, this bill was dis- 
missed upon Faure's motion. Inasmuch as the défendant, being the 
owner of the Faure patent, bas, as the resuit of a direct issue on the 
Bubject of priority, disclaimed the right ôf Faure in this country ta the 
invention, except as limited, a renewal of a discussion of the question 
of priority is useless. 

We next come to other devices which are alleged to anticipate es- 
pecially the first three claims of the patent, in the event of a libéral and 
broad construction of those claims. This question was most extensivély 
discussed in the record of the first Mien Case, with respect to the Faure 
patent, and bas been less elaborately considered by the experts in this 
case, and turns upon the proper construction of the term "sécondary bat- 
tery." It is admitted that the définition of a sécondary battery, which 
has been already given, is a correct one; but it is said that, at the date 
of the Brush and Faure inventions, the term "sécondary battery" was 
often used by writers and scientists in a larger and looser sensé, and in- 
cluded a battery in which électrodes of différent materials are employed, 
and capable of yielding a current without being previously charged from 
an external source; that such a battery, although also a primary battery, 
is a sécondary battery when it is used as such, and it is so used when it 
has become exhausted and "is regenerated or brought back to its former 
condition by the direct action upon itself of an independent source of 
electric energy." Hence it is claimed that if Brush used the term in 
this larger sensé, and if the language of his claims is liberally construed, 
then, in some of the pre-existing descriptions of batteries, there are de- 
scribed Structures which possessed the éléments of a plate primarily 
combined with mechanically-applied active material of some sort. It is 
perhaps sufficient to say that such a construction of the Brush patent 
requires one to assume that Brush did not mean what the history of the 
invention and of the patent and its manifest intent make it apparent 
that he did mean. He is describing an improvement upon a Plante 
sécondary battery, and upon his method of producing active material 
by the disintegrating action of electricity upon two lead électrodes insol- 
uble in the battery fluid. Brush's sécondary battery is Plante's sec- 
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ondary battery împroved, and his langnage is to be read in the lîght of 
that fectand the fact that he was speaking only of a current-storing, de- 
viee;:, ïti therefore serves no useful purppse to strive to show that the 
Biush patent was anticipated because sopae pre-existing scientist had de- 
scritied a battery which ooiresponds with the gênerai phraseology of the 
olaiœs, provided their language should be so construed as to inplude the 
çlass'of batteries which has been mentioned, a construction which is for- 
biddeii by the history of the invention and by a disinterested exami na- 
tion of the patent. 

.. Passing by, therefore, batteries of the primary type, the structures 
of another character, which are in this case deemed by the défendant to 
beaf adversely upon the Brush claims to novelty, are those described in 
the patenta; to George G. Percival, dated April 3, 1866, and to Georges 
L. Ijcclanche, dated April 23, 1867. Percival's invention, he says in 
his, patent, consisted "in substituting layers of pulverized gas carbon, 
or 8ome other conducting powder, (coarse lead powder,) separated by a 
layer, or plate of some porous substance, for the metallic plates of which 
the elec^trodes of the pôle arei ordinarily formed." Thé layers constitute 
the ele«^irodes, are wet by.a proper solution, and, for convenience in es- 
tablishing connection with thèse layers, there is on each end of the box 
ascrew cupi fastened toa slip of copper., This invention, as described, 
resided solely in the substitution of separate layers of coarse powder for 
the two metallic plates of a Plante battery. The copper slips, which 
when exposed to dilute sulphuric acid would be dissolved, are not plates 
or supports, but are mer© Connecting déviées; the layers are not coat- 
ings of plates, and probably are to be "formed" by the Plante process 
of .electrical disintegration. Leclanche's "polarization apparatus or elec- 
trical aocumulator" is composed of two flasks, in which are placed two 
plates of graphite, or twp plates of unoxidizable métal. Thèse two 
plates areburied in powdered graphite, — agood conductor of electricity, 
-+-Tand moÏBtened with a liquid which is an equally good conductor, 
such as "potash water." There is no similarity between Leclanche's 
plates and his powdergd graphite, which is practically unoxidizable, 
though it may be minutely oxidized, and the lead plates and the absorp- 
tive Qxidé of lead of Brush or Faure. The Leclanche device was fur- 
thermore intended to be constantly associated with the primary battery, 
when in use. Thèse structures do not affect Brush's patent 337,299. 
Not only the invention, as described in the Ist, 2d, and 3d claims, be- 
longs to him , but he was the first who rammed or pressed the dry pow- 
der — the form in which his absorptive substance was used — into grooves 
or réceptacles in the plates, as described in the 6th and 7th claims. 

There being no question as to infringement, the next point relates to 
the validity of the varions claims which are solely the subject of this ap- 
peal, in view of other patents to Mr. Brush of a prior or of the same date. 
On July 9i 1881, Mr. Brush filed in the patent office eight divisional ap- 
plications for patents, marked from "A" tp "H," inclusive, and on June 
13, 1881, he filed two more applications respectively marked "Case I" 
and "Case J."; He drew the ten original spécifications himself, The 
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first eight were designed tosubdivide hîs improvements upon the Plante 
battery into as many separate patents as practicable, and to state the 
subdivisions in a progressive order and System. Cases I and J were 
intended to describe and claim the important and generic departure 
from Plante. In process of time some of thèse applications were sub- 
divided. Cases I and J came into interférence with Faure's pateût, 
and patents thereon were not issued until March 2, 1886. Meanwhile 
the other applications had become patents, and in some of the cases the 
spécifications had been amended and rewritten, with a view to cover as 
large a field as was attainable. The resuit of this subdivision of thô 
main invention, the altération of spécifications, and the grant of divi- 
sional patents at différent dates, was to make an entangled mass of pat* 
ents, Which are to some extent intertwined with each other, — a confusion 
which has caused perplexity to experts, counsel, and judges, and which 
bas endangered the strength and the validity of the patents themselves. 
As Cases I and J were originally presented to the patent office, distinc- 
tion between them seemed to rest upon the différence between poroùs 
or spongy lead and oxide of lead as active materials. When the patents 
337,298 and 337,299 were issued, the difierence between them is that 
betweea "an absorptive substance, or an absorptive substance adapted tO 
be transformed into active material," on the one hand, and "active ma- 
terial, or material adapted to become active," on the other. There is a 
theoretical and scientific différence between the articles which may bé 
called " absorptive "and "active." Spongy lead has no oxygen, but will 
absorb oxygen, and thus become active; the oxides of lead hâve ab- 
sorbed oxygen, and are therefore active, but "it is admitted that the 
moment a battery constructed with plates having either coating is 
charged Or discharged, ail distinction vanishes." As theterms are used 
in the electrical art, they are synonymous, and it is especially certain 
that, as thèse two patents are phrased, there is no substantial différence 
in the character of the inventions which are described and claimed. 
The attempt to draw a line of demarkation between them is ineffectual. 
The bill of complaint in this case originally included 337,298, but upon 
motion of the complainants was dismissed as to that patent. This was 
done after Judge Coxe's analysis and criticism of the two patents in the 
second Julien Case. 

The défendants insist that, as 337,298 is the earlier patent, and is for 
the same invention as 337,299, the latter patent is void. This conclusion 
would be true if the premises were true. The applications were filed on 
the same day, the patents were issued on the same day, and are owned by 
the same person. The testimony shows that it can never be ascertained 
which patent actually first received the final signature which rendered 
it a complète and légal deed; the mère fact that one has an earlier num- 
ber signifies merely that the patent office followed Brush's alphabetical 
order; so that a judicial ascertainment of the fact of priority is impossi- 
ble, and there are no known presumptions which can be resorted to 
upon which to base a findiug. The owuer of both patents has elected 
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IftgfgfirdNo. 337,299 as, t^e one upon which it will vestits title to a 
ïi3;fn9.g;^y,,janii. we are o|, qpinion that it had such power of choice. 
Wbat' wQfjJd , he the cqi;i4ij;iôn of separate owners of two separate and 
cpntep^poraBeous patents fpr the same invention? is a question which 
bas not yet arisen, but it; ig obviously improper that No. 337,298 should 
be left iç a condition whereit can be assigned or bemadetbe subject 
of sale. ;,.It bas been suggeeted that a disclaimer sbould be filed, but 
the seotioiieiîof, the statutes in regard to disclaimer were not intended 
for, and ^^o not seem applicable to, a case of this sort, in which the 
patentée was tbe actual and first inventor of the whole of the described 
and patentable thjng whiob is specified in the patent. It tberefore seems 
proper that a final decree sbould be framed in accordançe with the cir- 
cumstanges of the case, and should, in connection with the finding of 
the validlty of the specified daims of 337,299, adjudge 337,298 to be 
itioperative, «nd prohibit its assignment for sale. 

The next'defense is that the Brush patents Nos. 260,653 and 276,- 
155 cove£ and in«lude evërything properly claimed and described in the 
firat sevenrolaiffiii of No. 337,299, No. 260,653 was a division of the 
application désigna ted as Casie I, was applied for Junel5, 1882, and 
was patented Jjily 4, 1882. The remainder of that application was pat- 
ented as No. 337,398. the single claim is as foUows: ; , 

"In a Seconéaky battery, an élément eonsisting of a structure of étagère 
like toxmi g^n^ining, in the spaoes b^tweea its sbelves, lead in a Snely-di- 
vided state, sub^tantially aa set fortb." 

This clâim was insèrtedj in Case I in September, 1881^ at the sugges- 
tion x»f 'thé; patent ofiice, and was put in interférence with an application 
of August dejMëritens, wihich was decided in Brush's favor on Decem- 
her 5i 1881. ^ On June 16, 1882, he filed an applicatioû which con- 
tained orily tbeclaim w'hioh was the subject of this interférence. No. 
260,653 etates on its face that it is a division of Case I in which other 
featuresof the invention were claimed, so that the public was not mis- 
led into the idea that nnpatented portions of the invention had been 
abandoned. The spécification, although the broad invention is described, 
and the claim show that the patent is for the étagère like form or séries of 
shelves in which the finely-divided lead of Case I was held. If letters 
patent were to be treated by courts in the critical and hostile spirit which 
a plea in abatement formerly encounteted, the contention of the défend- 
ant would bave teéhnical importance; but courts do not construe letters 
patent for the purpose of their destruction. The history of No. 260,653 
entirely contràdicts the theory of ita breadth. The broàd invention was 
the subject of Case I. Pending its considération in the patent office, a 
isubordinate claim became the subject of interférence upon which a pat- 
ent was issued, which proclaimed its divisional charactér. Subsequently 
the patents were issued npon the broad claims whi<Sh had iingered in 
interférence in the patent office, and it is now contended that the main 
invention had been in fact inciuded in the claim for a séries of shelves 
iwhich held finely-divided lead. Such a construction is not demanded 
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by decîded cases, or by known principles of law, and a limited con- 
struction, in accordance with its apparent scope, will therefore bè placed 
upon No. 260,653. 

No. 276,155 was originally Case B, and is apparently for a corrugated 
plate, which bas an active coating electrically produced thereon, or which 
is provided with an active or absorbing coating. The same suggestions 
which bave already been made apply to this patent, which was intended 
to include only a limited part of the improvementa of Brush. Whether 
it anticipâtes the fourth and fifth claims of 337,299, which are not in 
issue in this litigation, is not important in this case. 

The effect of Brush's Italian patent upon No. 337,299 remains to be 
considered. Brush applied for an Italian patent on July 28, 1882. It 
was sealed August 8, 1882, was issued for the term of three years from 
September 30, 1882, and was not prolonged. It had expired when 
387,299 was issued. It was in force when No. 266,090 was issued. 
Under section 4887, an existing foreign patent is not a bar to a subsé- 
quent United States patent for tixe same invention to the same inventor, 
unless the invention has been in public use in this country for two years 
prior to the application. Existing foreign patents for a claimed inven- 
tion linlit the duration of subséquent United States patents for the same 
essential invention to the same inventor. The défendant claims that an 
expired foreign patent for a specified and described invention is so sub- 
stantial a limitation that it is in fact a bar to a subséquent United States 
patent for the same invention to the same inventor, and that an expired 
foreign patent for a subordinate feature of a described but unclaimed 
invention is a bar to a subséquent United States patent to the same in- 
ventor for the generic invention, because, by not taking out bis foreign 
patent for the generic invention, and by permitting the short-term pat- 
ent to expire, be had abandoned the generic invention to the world. 
The interesting questions of law which are involved in thèse two propo- 
sitions will become practically important if the facts of the case require 
their décision. In our opinion, the Italian patent is not the same in its 
essential particulars with any one of the inventions which are claimed in 
337,299, and the home "patent would not be infriuged by a structure 
made in accordance with the provisions of the foreign patent." The 
question in regard to No. 337,299 turns upon the character of the in- 
vention disclosed or claimed in divisions C and D of the Italian patent, 
particularly in division D. The alleged destructive effect of this di- 
vision was the question upon which the experts most strenuously con- 
tended, the question being whether division D is the Brush battery of 
1880, in which active material in the form of powder is primarily pressed 
into réceptacles, whereby the process of electrical disintegration is super- 
seded, or is for a différent invention, made in 1882, of a secondary plate 
prepared by compressing partially oxidized powdered lead into a core 
of roughened or perforated sheet lead, so as to create a solid plate co- 
hérent and malléable, having minute seams of oxideof lead, upon which 
plate the active material is to be produced by electrical disintegration, 
the ali^ed improvement being to facilitate the Plante process. Another 
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forra Ql^i^be described invention was to hâve the solidified mass of par- 
tjclçstçèjpBtitute the entire body of the battery plate. The witnesses 
difi'ered, both upon the intent and meaning of the language of this di- 
vision, and also upon the resuit which would be attained by the process 
as described, the défendant insisting that, whatever pressure was brought 
to bear upon the partially oxidized particles of lead, the resuit would 
not he a compact plate, but a " porous mass of mingled particles of lead, 
and lead oxide," which would be substantially the same thing as the 
dry powder pressed into the réceptacles of the plate of 337,299. 

The language of the Italian patent, its history, and that of the United 
States patents Nos. 275,986, 266,762, 266,089, 262,533, which were 
applied for Ifay 27, 1,882, being Cases K, M, N, and 0, and which are, 
a,re,forthe gênerai characteristics of division D, as distinguished from 
Ça§es lor J, cause ua to believe that there is a clearly-marked sépara- 
tion between Gases I or J and division D, apd satisfy us of the weakness 
of ..tliis part pf the défense. The électrodes, of the respective patents are 
digèrent things, and one does not interfère with the other. The dis- 
cu^jpQ of thi^ question, and of the reasons which lead to our conclu- 
sion, pould be greatly pçolonged, but we prefer tosummarize the impor- 
tanj; copsiderations, and as the principal reasons which led Judge Coxe to 
adopt the, same view bave also controlled us, we restate them in sub- 
stantially his language: 

; (1) The laDguage of tbe Italian patent is entirely dififerentfrom that of the 
patent in suit. The drawings are différent. (2) The Inventor's stateuient 
of his intent and purpose in takingthe foreign patent and bis reasons for not 
attempting to patent the invention of No. 337,299 abroad is eorroborated by liis 
notes made at the time he was perfecting the inventions patented abroad. 
When thèse notes are placed side by side with corresponding portions of the 
Italian patent It will be seen that they are substantially similar. (3) The 
fact that a sharp distinction is drawn in No. 337,299 between the inventor's 
andPl^nte's method. There is nothing of this in the Italian patent. On 
the other hand, iÇhe inventer clearly intimâtes that the plates of division D 
are to be fo^mecl by the Plante process. (4) The Italian patent is capable of 
a narrow construction which differentiates it from the patents in suit. (5) 
The faet that the élément of the Italian patent is produced by heavy pres- 
sure, hydraulic or otherwise, whereby the particles of lead and lead oxide are 
compaeted into a firmly cohérent mass having minute veins of oxide of lead 
everywhere ran^ifying through it, unlike the plate of the United States pat- 
ents in suit. (6) The "mass" described in the Italian patent is malléable, 
aild capable of being inadè Into strips or wires, and manipulàted so as to form 
any style of élément. Neither the active material of No. 337,299 nor the 
completed plate of that patent is capable of sùch treatment. (7) No. 337,299 
isdesigned to cover Mr. BruSh's inventions made in the summer of 1879and 
in tlie summer and; autumn of 1880. Tbe Italian patent is designed to cover 
the inventions of 1882. 

Division |C was for the same invention which is described in United 
Statea patent No. 261,512, originally Case F. It describes a method of 
providingfl coating of porous métal upon the plate of a secondary bat- 
tery,, which métal is reduced from the oxide "through the agency of a 
bot atmosphère iof any suitable réducing gas, and at a température in- 
s.uÊBcieat to fuse the reduced métal." Plain or corrugated or perforated 
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plates may be used. Knowledge in regard to this invention miist be de- 
rived from the patent alone, for apparently it bas never been subjected 
to a crucial test by practice. It is a particular process for coating lead 
plates, and the coating possesses properties diflfering from, but interme- 
diate between, those of spongy lead and electrically deposited cohérent 
lead. The patent also says that thèse properties are similar to those of 
the electrically deposited métal described in division B, which are also 
described in IJnited States patent No. 274,082, originally knownas Case 
D. The peculiarities of this coating can be easily understood, for it is 
deposited by electrical action in the manner customary in any process 
of electro plating, and before the process of "forming" the plate. The 
coating, though porous in an electrical sensé, is firmly attached to the 
plate, and is firm in its structure. The active layer is fornied by the 
Plante process. The coating of division C is between this solid coating and 
the spongy lead, and batteries made according to this process demand a 
"forming" process analogous tothat required by the Plante battery, for 
the coating must require disintegration. We do not perceive that either 
the principle or a subordinate feature of 337,299 is contained in divi- 
sion C, and it is quite manifest that any one who should make batteries 
in accordance with it would never be asked to défend himself against in- 
fringement of 337,299. 

The question respecting 266,090 remains to be considered. The firsl 
form of Brush's broad invention of the primary mechanical application 
of active material to the lead core or plate was a plain plate covered with 
lead oxide, which was retained in position by blotting paper, which was 
secured to the plate by strings or strips of wood. This was obviously a 
clumsy and insufficient method of combining or coating the plate with 
active material, and the ribbed or corrugated plate was substituted, in 
which the oxide was easily retained in position. This raore perfect form 
of the invention is described in the sixth and seventh claims of 337,299. 
The battery of thèse claims is the one distinctly known as the storage 
battery of Brush, and is the one with which the battery of the défend- 
ants, which is filled with the paste or cément of Faure, corresponds. 
But it is also obvions that the ribbed or grooved plate possessed advan- 
tages in a secondary battery in which the Plante process of electrical dis- 
integration or some kindred process of "forming" was used. A larger 
surface of métal was exposed, the expansion or contraction of the active 
■coating was confined to many small areas, and the peeling, which was 
unavoidable upon a large plain surface, was diminished, if not pre- 
-vented. Accordingly, Mr. Brush applied in Case C, which subsequently 
became No. 266,090, for a patent upon a secondary-battery plate, ribbed, 
honeycombed, studded, "or equivalently prepared." The descriptive 
part of this spécification manifestly referred only to the method of pro- 
■ducing active material by formation from the substance of the plate and 
ïibs, whetherby the Plante process of electrical disintegration, or by the 
improved forming process of division A. The scratched, perforated, 
thin platina foiled plates of Kirchoif were no anticipation of the plate as 
•described in the spécification. The distinction between Cases I or J and 
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C wére in the mind of the dranghtsman, who meant tlîat I and J should 
rëfer to thé generic invention and that Case C should be limited to a 
narro# improvement upon Plante. But the désire for enlargement of 
terrîtojfy greiT, and by an afnendment of June 20, 1882, wherein the 
Bpecifibàtiôh was rewritten, the draughtsman said: "This form of élé- 
ment is àlso well adapted to receive and retain any active coating which 
ma,y bë applied thereto." This sentence the patent office promptly re- 
quired should be omitted, upon the ground that it was "new matter," 
and it wàs theréafter canceled. The following sentence had, however, 
been permitted to remàin: "Figutes 8 and 9 are * * * plates ar- 
rangea reftdy for charging, after having been 'formed,' or in any mari- 
ner provided with active coating." The corresponding part of the sen- 
tence in the original application was, "after having been previously 
'formed' acdôrding to the process described in Case A, or otherwise." 
The new spécification also made cast lead instead of roUed or pressed 
lead a patentable improvement, but Judge Coxe directed a disclaimer of 
the puïely cast lead claiûis, upon the ground that they contained noth- 
ing patentable; and they were disclainied accôrdingly. 

Upon the strength of the clause "in any manner provided with active 
coating," which slipped by the scrûtiny of the patent office, it is now 
insisted that the gênerai language of the varions claims covers a plate in 
a se<Sihdary battery provided with any kind of active cbating eltber elec- 
tricàUy foirmed or mechanically applied. The Mteral language of the 
clainis iis brbàd enough for sucha c6nsti:uction, but it would beobtained 
by an undue enlargement of the meaning of an amenduient, the effect of 
which Was iiot appreciatèd by the examiner. Mr. Brush bas obtained 
àli to which he was entitled byconstruing bis patents for improved form 
of plates in the order and System in which they were orîginally presented 
to the patent office. What the construction ought to be had différent 
inventors taken the progressive steps, it is not necessary to inquire, but 
when one inventor makes a generic invention and also subordinate spé- 
cifie invention^, and présents the whole séries in a set of contemporane- 
ous applications, the patentée must not be enabled, by an ingénions use 
of gênerai terms, to enlaïge the boundaries of each invention, to extend 
èach into the borders of another, ahd obtain a séries of overlapping pat- 
ents. This construction is nàrrower than that permitted by Judge CoxE, 
who found ail infringernent by the défendants of two claims only. As 
construed by this court there is no infringement of No. 266,090. The 
decree ôf the bircttit court will be modified in accordance with the di- 
rections bereih coiitained, with costs of this court to the appellant. Tn 
other respects the decree will be affirmed. 
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Ikoncbâb Manuf'g Co. ». Jacîob J, Volleath Ma1<uf'g Go., Limited; 

et cd. 

{Circuit Court, M. D. Wlsconsin. June 27, 1893.) 

1. PatbSts. fob Inventions— PHELiMniAKT Intonotion— Week Issued. 

In a suit for Inf ringement, when the case Is not f ree f rom doubt, and the experts 
are at variance, and there are no prier adjudications, a preliminary injunction will 
be denied, especially if défendants are amply able to respond to any damages that 
may be adjudged agalnst them on final hearing. , 

2. Samb — Province of Patent Oïfice — Interférences. 

Upon an interférence {n the patent office the question Is as to priorlty of inven- 
tion, and anythlng said by the patent ofGloials as to the construction of the claims 
is not bindlng upon the courts in a suit for inf ringement, 

In Equity. Bill by the Ironclad Manufacturing Company against 
the Jacob J. VoUrath Manufacturing Company, Limited, and othera, 
for infringement of a patent. On motion for a preliminary injunction, 
Denied. 

X. L. Bond, Marcdlm Bailey, and Ernest 0. WM, for complainfint. 

Dyrenforth & Dyrenforth, for défendants. 

Jenkins, District Judge, (prally.) The bill is filed for an infringement 
of a patent for péppered enameled irônware, issued to Chester Comstock, 
the letterg patent being numhered 415,161 , dated November 12, 1889, and 
a niOtipn is made for a preliminary injunction to restrain the défendants 
frond the alleged infringement pending this litigation. The spécification, 
afterstating theprocess for obtaining the"foundation coating,"a8 it may 
be called, of the vessel that is to be enameled, proceeds : 

" When the metallic surface to be enameled has been properly picfeled and 
deansed in the usual way, and a paste of suitable material bas been prepared 
in any one of the usual ways for the production of either the ' mottled ' ware, 
' White' ware, or 'plain' ware, I incorporate in such paste, preferably, cora- 
minuted or granular oxidè of iron, and, after coating the surface of aie iron 
Witb such paste, having s6 commingled with it the comminuted oxide ot iron, 
it is subjected in the inufBe to the usual f using proeess, which produces the 
glazed appearancé, but which also leaves the comminuted or granular oxide, 
in its natural or substantially natural condition, in practically mechanical sus- 
pension within the body of the glaze, and producing an appearancé in the 
finished article which I hère denominate as 'péppered' enameled irônware, 
in contradistinction to the aesthetic appearancé of the severaily and previously 
described well-known articles in the trade. While, as I hâve said, I prefer 
to use granular or comminuted oxide of iron to produce this eflect, it will be 
understood that I may employ any otlier suitable contrasting body which will 
not fuse at the ordinary température employed for fusing the paste which 
subsequently constitutes the coating, and I therefore do not wish to be limited 
in any degree to the character or quality of the material employed for this 
pnrpose, so long as it results in the production of what I bave termed ' pép- 
pered' enameled irônware, by which term I intend and mean enameled irôn- 
ware having mecbanically suspended or held in and throughout the glaze 
a granular or comminuted material in color contrasting with that of the body 
of the enameled coating, and comparatively inf usible as compared With the 
glaze, so that when the latter is f used on the ware the granular or comminuted 
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contrasting colored material, althougb mixed with and lield !n the glaze, will 
préserve unlmpaired ite original form, and thereby give the enamel a peppeied 
sppearance. " 

The first claim of the patent is for the process described. 
The second claim is stated to be — 

"As a new article of manufacture, peppered enameled ironware liaving tlie 
properWes and oharacteristics substantially as hereinbefore set forth." 

On the 19th of November, 1889, just a week following the issuance 
of the patent to Comstock, a patent was issued to VoUrath, which is the 
fonndation of the défendants' claim, and his process differs from the 
other as stated in the spécification. After the foundation coating he 
makes a mixture which he calls "A." Then, according to the color de- 
sired, he takes the necessary ingrédients, and adds to them a separately 
prepared ûiixture in substantially the same proportions as the mixture 
A, the aiattutat ôf the coloring ingrédient added being more or less, as a 
light or dark tesult is desired, and this mixture is melted, eooled, and 
ground dry into a condition like sand, forming a mixture B, and is 
groùnd to a difierent degree of fineness from the mixture A. He mixes 
A and B in the necessary proportions to produce the desired effect, 
according as the finished product is to bave more or less of the color 
prominent. This mixed mass, comppsed of A and B, is of a paste-like 
consistency, and is applied by pourihg it upon or dipping into it the 
articles havîiig the first-described foundation coatiiîg, and then they are 
put into a mufl3.e and subjected to a température of about 1,000° Fahren- 
heit, and there is produeed what is called in the patent "a speckled ap- 
pearancé," conséquent upon the différent degrees of fineness of the mix- 
ture. 

The questibh in this litigation is upon the construction of the sec- 
ond claim in the Comstock patent, whether the words "having the 
properties and oharacteristics substantially as hereinbefore set forth," are 
to be limited to the process described in the spécification, or whether it 
is a claim for peppered enamel ware, however produeed. Some months 
after thèse patents Vollrath filed a claim for another patent, his claim 
being for an article of manufacture, namely: 

"ironware having incorporated in the enamel throughout the entire coating 
speçks contrasting in color with the remainder of the enamel." 

There was an interférence declared upon that claim, and it was held 
by the patent office that the second claim of the complainant's patent 
was in anticipation of this alleged discovery, and it is asserted by the 
. complainant that that décision substantially forecloses this daim of the 
défendants, and substantially holds that the second claim of the com- 
plainant's patent is to be construed ^s a daim for articles of enameled 
ironware haVing this peppered appearance, hoT^^ever produeed. The 
court cannot agrée with that conclusion. The issue before the patent 
office was whether this claim for the article of peppered ware, or speckled 
ware, aa claimed by Vollrath, was anticipated by the second claim of 
Comstock, and the controversy there was which was the first inven- 
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tion. The sole controversy was whether VoUrath or Comstock had 
first invented peppered ware, The patent office held that Comstock was 
the first inventor; but it was not within the province of the patent office 
to construe this second claim of the patent, nor was it essential to the 
détermination of the question there involved. 

There were some things said in the opinions by the différent officers 
of the patent office which hâve been supposed to bear upon this question, 
and, 80 far as the court is advised by reading their décisions, there would 
seem to be some comfort to be gained from them by both parties. The 
décision of the examiners in chief asserts : 

"The appearance may be given in various ways, aœounting to bnt little 
beyond the ordinary resources of the craft in manipulating their enameling 
processes; but it appears from the record that each party to the interférence 
bas secared a patent to his pecullar method of producing the effect, and each 
has also been allowed a claim for his speciflc product resulting from his spé- 
cifie process. * * * Eachof thèse claims la supposed to correspond to the prod- 
uct resulting from the pursuance of the method set out in the patent of the re- 
spective parties. ïhe issue in interférence is deemed to be somewhat generic, 
thus covering the species niade by either party. Hence this interférence. 
Tlie title to the generic claim must tnrn upon the évidence as to what each 
party did in arriving at the gênerai resuit of speckled or peppered ware, and 
the dates of such experiments. In any case, each party's species, as deflned 
byits mod^of production, is secnred tohim beyond cavil. This is an instruc- 
tive instance, moreover, of the ntility, if avoidance of litigation be an objeet, 
of deâning and limiting the novel product of a process by the terms of that 
pi*ocess in settihg forth thé true and patentable substance, contrary to usual 
practice, but correetJy set out and distinguished by the commissioner in Ex 
parte PainteT, 57 O. G. 999. The existing allowed claims to both parties we 
regard as spécifie, being based on their respective processes." 

Now, upon the other side, the acting commissioner of patents, in his 
décision, said: 

" Without setting forth the varions facts upon which a conclusion is based 
as to just wbat will meet the terms of the issue, it is sufflcient to state that 
such subject-matter is held to be enameled ironware having incorporated in 
the enamel specks, fusible or infusible in their inhérent characteristics, scat- 
tered througliout the enamel, and gi ving it a speckled or peppered appearance." 

It would thus seem that the acting commissioner of patents, so far as 
his attention was called to the subject, took a différent view of this sec- 
ond daim from that taken by the examiner; but, as before observed, it 
was not a question for the officers of the patent office to construe. That 
is within the province of the court. 

Upon this motion there hâve been presented the ex parte affidavits of 
two experts on each side construing this claim differently, so that it may 
be said, at the least, that the proper construction of this second claim of 
the Comstock patent is not altogether free from doubt. The court need 
not go further than to say that, without expressing any opinion whatever 
upon the construction which should be given to that second claim, for, 
upon a motion for an injunction in advance of any adjudication by the 
courts, it is wéll settled that a preliminary injunction will not be allowed 
unless the case is entirely clear and unless irrévocable injury is to resuit 
v.52F.no.l— 10 
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from wit3ioldihgthe injunetion. Hère there is no sort of dispute that the 
defendantaâté teëponsible forany damages which the complaiuants may 
Buetaitl if îthrerô ehould- be a final adjudication in their favor upon the 
construetiott oontended for their clàim. As the question is not free 
froDQ doubt, and is one respecting which the experts are not in accord, it 
would ëeetù to be improper for the court, as a preliminary step in the 
litigatioDi td do that w'hich might work great injury to the défendants, 
when.if the «Omplainahta shall finally be adjudged entided to relief, the 
défendants are àmply able to compensate them for the injury. 
The motion for an injunction will therefore be overruled. 



PÀBTBTIB ChaMbebi-asd Fiias» C3o. d d. V. FoNK a d. 
(CircùU'Com%N.D:imnola,Sr.D. UaylC, 189%) 

1. PATlKSTB'ïOi lirVBNTIÔiîgr^ÏNi'ftlISOBMÉST— FltTEKtSO COMPOUND. 

liettera t^titâSt No; 38S^S86,;lBsued FebruAi? 16» 1886, to Charles Edward Cham- 
berlanc^'- Ib for a filt«ri»f; «oiàpound comPQped of pipe olay, or. o^her suitable clay, 
dilutod witb inijater, a^ tben mize^ witta porcelain eartb or Its équivalent, the lat- 
ter being Srst baïéd, ànd then l'edu'céâ toaflne powder; thé' troportlons beihf^ 
about Sfr to 40 per cèiit. of the clay to 60 to 80 of the Wrth. Belâ, on motion for a 
preUmiualry liijunotloB, that itwas onlnfrlngement touse a compound of kaolin 
cla^, pr,$0):%^laln et^rti), and finely gronnd silex, in about the proportions of 80 to 
45 p.i^r çeiib. Ql|)he b^Mlin an^ the re^t Bl)ex. 
3- S^M^— PsiLUMiNAUT tNJTJNOTioN— Bond— BAd pAiTH ôï Demndant. 

On tii« '^ràitting of à preliminary Injunction against infringement, coinplainant 
will not be requtred to glve a boad for the protection of défendants, when the lat- 
ter hâve been guUty of bad faith towards him. 

In Equity. Bill for infringement of a patent. On motion for pre- 
liminary iiljunction. Oranted. 

Kerr & Curiîs, L, Hitl, and Stdey&Shepkarçi, for complaiiiànts. 
R. A. Toulmi% L. L^ Bond, &nd pools & Brown, for défendants. 

Blodgett, District Jodge. This. case is now before the court on a 
motion for à prelimiha,ry injuûctiori td restrain the alleged infringement 
of patent No. Sâ6, 885, granted Pebruary 16, 1886, to Charles Edward 
Chamberland, for a filtëring compound. The scope and characteristicis 
of the patent are përhkps best disclosed by the patentée himself, in his 
spécification, where he says : 

"The means hithertô èmployed for flltéring water ordinarily consist in 
the use of burned brick, powderéd substances, and various other materials, 

I but wiiichi either Irom the character of the materials thëmselves, or from the 
manner in Whiçh theyare uaed or compounded, are not fully aatisfactory, 
where great thoroughneSS in flltéring is requisite. . However efficient the 
named substances may befor Ulterii^gpurposes, yet they do not, howeyer, 
retain ^11 germs or microbes, or extremely. Une organistQS, which are in sus» 

■pension In the water or other liguid. * • * My invention is designed 
moré Completely tQ hold back and rétàîn such ^erms. ïhe compound is 
formed substanfialiy cif pipe clay* or any other suitable clay; and porcelain 
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earth, or its équivalents, hereinafter named. The clay is diluted in water, 
and then mixed with the porcelaln earth or its équivalents. The porcelain 
earth is ground or reduced to fine powder in any suitable mill, after baving 
been previously baked in any suitable kiln. The proportions are from twenty 
to forty per cent, of clay to sixty to eighty per cent, of porcelain earth or its 
équivalents. They may, however, vary, more or less. I wish it, however, 
to be understood that I do not limit myself to the above-named substances, 
for the same, or very much the same, resuit may be attained by using, for 
instance, silex, magnesia, or its équivalent, instead of porcelain earth. 
* * * A flltering body produced from the above compound is homoge- 
neous, and fulflls the requiied conditions for flltering. I do not wish to be 
understood as laying claim, broadly, to the materials hereinabove mentioned 
as a flltering compound, but only when they are treated as above specifled." 

The proof is, I think, quite convincing that défendants use a flltering 
compound made by combining kaolin clay or porcelain earth and finely- 
ground silex in about the proportions of 30 to 45 per cent, of kaolin 
and the balance ground silex. This, I think, is an infringement of the 
patent, as the patentée expressly says : 

"I do not limit myself to the above-named substances, [pipe-clay and por- 
celain earth,] for the same, or very much the same, resuit may be attained 
by using, for instance, silex, magnesia, or its équivalent, instead of porcelain 
earth." 

The ntilily of this compound for flltering purposes is, I think, abun- 
dantly established by the proof, as it now stands, for the purposes of 
this motion. The infringement being established, as I think it is by 
the proof, an injunction will be ordered, as prayed. 

A bond would be required as a condition of granting this injunction, 
but for the proof in the record showing that the défendants in this suit 
bave been guilty of bad faith towards the complainants, to such an ex- 
tent that they are not equitably, as I think, entitled to the protection 
of the bond from complainants. 



CuTCHBON et al. v. Hebbice et ci. 

(Circuit Court, D. Massachusetts. September 9, 1S93.) 

No. 2,883. 

1, Patents tôh Intentions— Koveltt—Peior Art— Bbamno-Out Machines. 

Letters patent No. 384,893, issued June 19, 1892, to the assignées of James C. 
CutchQon, covers, in clalm 1, "a macliiiie for beating ont the soles of boots and 
slioes, provided witti two jacks, two molds, and means substantialljr as described, 
baving provision for automatically moving one jack in one direction, wblle the 
other is being moved in the opposite direction, whereby the sole of the shoe upon 
one jack will be under pressure, while the other jack will be in a convenient posi- 
tion for: the removal of the shoe therefrom. " Seld, on a review of the prier state 
of the art, that the essence of the invention is that it was the first machine in which 
both thé motions of compressihg the last and of clearing the last from the die were 
performéd automatically, and the claim is valid. 

2. BAME— iNÏHINftEMBNT— BQUIVAIBNTS. 

Tbe fàct that défendants in their machine use lasts instead of jacks does not 
prevent infringement, since the two are well-known équivalents. 
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B. SiME— Anticipation— Pbiok: Use. ' 

,Whe tbivd claim of the patentcrelatlng.to certain a,etaîls of construction, seeœs to 
: hâve bçen anticipâtes by the old style Knox molcler, but, in the absence of proot 
thàt tbe Knox machine was used prlor tothô date of the patent, this clalm must be 
héld valid, and infringement declared. 

In Equity. Bill by James G. Cutcheon and others against George W. 
Herrick and others for infringement of patent. Decree for complainants. 
Alexander P. Browne and George W. MouUon, for complainants. 
Charlea A. Taber, for-defendants. 

CoLT, Circuit Judge. The présent suit is for the infringement of let- 
ters patent No. 384,893, issued June 19, 1888, to the complainants, as 
assignées of James C. Cutcheon. The patent is for an improvement in 
beating-out machines. Thèse machines are used to give the sole of a 
Bhoe the requisite cui've or contour, Originally this was done by the 
cobbler holding the shoe between his knees, and beating the sole with a 
flat-faced hammer. In the opération of thèse beating-out machines three 
motiojçis aie.niepessary,— the motion pf pressure, the motion of clearapce, 
and, the : motion pf removal. The first machine of this character was 
construçted under the Johnson patent of November 26, 1867. This apr 
paratus consisted of a hand-operated screw press, in which the sole of 
the shoe W£J8 forced against a mold pr base plate having the proper cur- 
vature to give the sole the desired shajpe. This was foUowed by the John- 
son patent of March 10, 1868. In this device the shoe was supported 
upon an iron last, mounted upon a bar moving vertically between the 
guide to and from a fixed mold. The last was connected with a toggle 
lever, and;a foot lever, and the operator, by placing his foot upon the 
foot lever, forced up the last against the mold. The next Johnson pat- 
ent is dated July 22, 1873, in which the machine was operated by a 
power driving shaft, so that when the operator had pressed the treadle 
down part way the power of the shaft would force the sole against the 
mold. In his patent of June 30, 1874, the same inventor substitutes a 
jack for the iron last or shoe carrier. This jack was adapted to carry 
several sizes of wooden lasts, whereas, in the case of the iron last, a sep- 
arate last must be provided for each size of shoe. The next improve- 
ment of Johnson was patented JUly 20, 1880. In place of a single 
pressing mechanism, this machine contains a number of such mechan- 
isnis arranged side by side, and for this reason it became known in the 
art as a "gang" machine. The next patent referred to in the record 
was granted to Maurice V. Bresnahan, June 10, 1884. This was also a 
"gang" machine. In this device the motions are horizontal, instead of 
vertical, as in previous machines. It is unnecessary to enter into the 
spécifie improvements embraced in this machine. 

The resuit bf this brief review of the prior art shows that, previous to 
the Cutcheon patent, the opération pf clearing the last from the die had 
never béen done automatically. : Î!he essence of the Cutcheon invention 
is that it was the first machine in which both the motions of compress- 
ing the last and of clearing the last from the die were performed auto- 
matically. The first claim of the patent is as folio wa: 
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"A machine for beating out the soles of boots and shoes, provided with two 
jacks, two molds, and means, substantially as describfd, having provision 
for automatically moving one jack in one direction while the other is being 
moved In the opposite direction, whereby the sole of the shoe upon one jack 
will be under pressure, while the other jack will be in a convenient position 
for the removal of the shoe therefrom." 

There is no doubt that the défendants' machine containa ail the me- 
chanical éléments embraced in the above claim. The fact that the de- 
fendants use lasts iustend of jacks in their machines ig unimportant, 
because they are well-known équivalents. Upon the question of alleged 
prior use of the Cutcheon invention several years before the date of the 
patent, in a single machine constructed mainly in accordance with the 
Bresnahan patent of June 10, 1884, I am satisfied that this défense has 
not been made out upon the présent record. 

The défendants are also charged with infringing the third claim of the 
patent in suit, which relates to certain détails of construction. This 
claim seems to hâve been anticipated by the old style Knox molder, but 
the défendants hâve not proved the use of the old Knox machine prior 
to the date of the Cutcheon patent. Upon the évidence, therefore, I 
jiiust hold that this claim is also itfi'ringed. Decree for complainants. 



Smith & Davis Mandf'g Co. v. Mellon. 
(Circuit Court, B. D. Missouri, E. D. Jone 1, 1893.) 

Patents pob Invdntions— Public Use— Bed Bottoms. 

Letters patent No. 269,243, issued Deoember 19, 1883, to J. G. Smith tôt an Im- 
provement In bed bottoms, are void because bed bottoms having ail the material 
éléments of the invention were in public use and on sale for more than two yeara 
prior to the application. 

In Equity. Bill by the Smith & Davis Manufacturing Company 
against Mellon for infringement of letters patent No. 269,242, issued 
December 19, 1882, to John G. Smith for an improvement in bed bot- 
toms. Bill dismissed. 

William M. Ecdes, for complainant. 

George H. Knight, for défendant. 

Thayek, District Judge, (praUy.) In view of the testimony the court 
is of the opinion that the invention covered by letters patent No. 269,- 
242 was in public use and on sale for more than two years prior to the 
date of the application for the patent, and that the patent is for that rea- 
son void. Smith Co. v. Sprague, 123 U. S. 249, 8 Sup. Gt. Rep. 122; 
JiJgbert v. Lippmann, 104 U. S. 333; Manningv. Glue Co., 108 U. S, 462, 
2 Sup. et. Rep. 860; Andrews v. Hovey, 123 U. S. 267, 8 Sup. Ct. Rep. 
101, It hardîy admits of a doubt that complainant made and sold wire 
bed bottoms which embodied ail of the material features or éléments of the 
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in^èiitîôh^for à pèriod of more tlian two years prior tô Ôctober 14, 1882, 
ând tbàt^it jâifi so nôt as an experiment, but for the purpose of realizing 
a profita ; 

The cîpsing of ,the headof the spiral springs by passing the top 
wire around the second before extending it to form a hook cannot be re- 
garded, undextbe specifica,tions, as a material feature of the invention. 
That is werely a préférable mode of construction. The patentée would 
be entitled; |to. daim (and no doubt would claim if there was occasion to 
do so) that the' use of a spring with an open head was an infringement 
of bis patent as well as the use of a spring with a closed head. Bed bot- 
toms embraping aU of the material éléments of the invention having 
been in public use and on sale for more than two years prior to the ap- 
plication, the patent is void, and the bill must be dismissed. 



LOBING V. BooTH et d. 

* 

(Circuit Court, N. D. New YwTt. October 11, 1893.) 
No. 6,001. 

1. Patents fob Invbntioks— Assiqnmbnt— Infbinqbment bt PA-mmin, 

A patentée assigned ail his interest In a patent, agreeing not to manufactare or 
sell the patented machltie or make auy improvemeat th^reon wblch would adapt it 
to any otber Idnd of work. Bubsequentl^ the assignée sued him for infringement 
In making an improvement on the machine. Held, on motion for preliminary in- 
junctioD, that ia the llght of the above contract, althougb the suit was not based 
thereon, the patentée was not in so favorable a position before a court of equity as 
one who Infringes ignorantly or inadvertently, and that the patent should be coa- 
8tru9d liberE^y as asainst bim. 

2. SaUE— ÏNFRINeBUEKT— NbTIOS TO DESIST— LiOHES. 

The défendants were notified to desist from Infringement about eight months 
af ter knowledge thereof came to the plaintitF, and suit was begun within four 
months thereafter. Held, that uuder the circumstances the delay did not consti- 
tute lâches. 

In Equîty. Bill by Charles M. Loring against Quentin W. Booth and 
Irving B. Booth for infringement of patent. On motion for preliminary 
injunction. Order for injunction unless défendants give bond. 

George B. Sdden, for complainant. 

Howard L. Osgood, for défendants. 

CoxE, District Judge. The bill isin the usual form, alleging infringe- 
ment of two letters patent, numbered respectively 318,731 and 344,485, 
for improvements in shoe^upper iiïachines. The validity of both pat- 
ents is undisjmted. Thé défendants oppose the motion upon two prin- 
cipal grounds'^ûoûinfrihgément and lâches. The question of infringe- 
ment of the tbird claim of the patent granted to Charles B . Hatfield , No.- 
318,731, waô decided at tbe argument. The device which the com- 
plainant produces as a sample of the défendants' manufacture certainly 
infringes when the irons are stationary, but it is thought this condi- 
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tion was produced rather by accident than design. Th« device which 
the défendants produce as a sample of their présent manufacture does 
not infringe; and, when operated as défendants insist it always should 
be operated, cannot be made to infringe. The défendants should not be 
permitted to sell devices like the former or prevented from selling de- 
vices like the latter. 

The other patent, JSTo. 344,435, was granted to Quentin W. Booth, 
one of the défendants, on the 29th of June, 1886. The patent was duly 
assigned to the complainant. It is intended to cover improvements 
upon the machine described in No. 318,731, the other patent in suit. 
The only claim in issue is as foUows: 

"In a machine for beading shoe uppers, thecombinationof thearm, thesta- 
tionary jaw secared to tbe end of the arin, tbe movable jaw, the rod con- 
nected with the movable jaw, and tbe eccentric for giving motion to the rod, 
assetforth." 

The machine made by the défendants bas ail thèse éléments in com- 
bination substantially like the combination of the claim, but it la said 
that an examination of the prior art renders a narrow construction nec- 
cssary, and, if so construed, the défendants do not infringe the claim. 

At the time the patents were assigned the défendants also transferred 
by a written agreement — 

"AU of their riglit, title and interest in the automatic shoe bpader, t. e., 
patent, beader mdse. on hand and beader spécial toola belônging thereto, as 
shown in inveniory and ledger of the company. The parties of the flrst part 
further agrée not to manufacture, sell or bandle or cause to be manufactured, 
sold or ba^ndled any of said shoe beaderS or make any improvement on the 
same that would adapt it toany other kind of work than that for which it is 
now intended, without the consent of the party of the second part." 

It is true that this action is not based on the contract, but the lan- 
guage quoted, if it bas no other signification, certainly throws somelight 
upon the interprétation and scope of the claim as understood by the de- 
fendants at the time they sold the patents, the machines and thetools 
for making them, to the complainant's predecessors. They appear to 
hâve thought at that time that the purchasers of the patents were in- 
vested with a broad monopoly of the business in question. If their 
présent contention is correct the complainant obtained nothing of real 
value. Parties situated as the défendants are do not occupy as favorable 
a position in a coart of equity as those who infringe ignorantly or inad- 
vertently. As against the défendants the patents must be liberally con- 
strued. Further discussion of this question should be reserved until 
the final hearing, when it can be determined more satisfactorily than 
upon tbe comparatively crude présentation of a motion of this charac- 
ter. At présent it is sufBcient to say that I am inclined to think ihe 
claim in question has been infringed. 

The bill was filed July 15, 1892. Several afBdavits tending to 
show that the existence of the défendants' machine was known to Charles 
B. Hatfield during the summer of 1891 bave been read. Assuming 
thèse statements to be true, and assuming also that tbe knowledge 
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of Hatfield, wlio assigned hîs patent in May, 1885, can be imputed to 
the complàilîant, stîll the proôf is insufficient. The timewhich elapsed 
■b.éfore thé défendants were notified to desist from infringing was only 
about eight' hionths, and the suit was commenced withii} four months 
theî«àftét. In the circumstances of this cause the delay was too short 
to constitute lâches. Collignon v. Hayes, 8 Fed. Rep. 912, 916; Kil- 
boum v.'Sunâerland, 130 U. S. 505, 518, 9 Sup. Ct. Rep. 594. The 
téstimony seeking to fasten knôwledge upon the cocàplainant himself as 
éarly as the autumn of 1889 id too vague and uncertain to prevail 
agaiûst his positive déniai. For the reasons stated at the argument the 
défendants should hâve an opportuhity to give a bond if they so désire. 
Au injunction may issue, unless within 10 days from the date of the 
service of a copy of the order eriteted upon this décision, the défendants 
shaligivé a bond in the sum of $6,000, conditioned, substantially, aa in 
Swift v. Jenks, 19 Fed. Rep. 641. If a bond is given the complainant 
can at any time move to increase the amount upon sufficient proof that 
itis Inadéquate. 



Union Ins. Co. of San Francisco v. Dextbb. 
(i»tetrict CoMrt, s. D. jyew Forft. July 13, 1892.) 

SBimN9**-MASTBK— NBaMOENOB-^APPBOAOHINO UaNGEEOUS COAST. 

fV.ben avessel is approacbinK a dangerous coast at night, amid uncertain cur- 
rents ^nd In a deceptive atmosphère, it is the master's duty tc> make use at the first 
opportiinity of ail hl» avàilable means provided for ooi'reotlti^ by observation the 
errors of dead reckoning; and for losbes either to ship or cargo, resulting from his 
neglect to do so, the master Is dlrectly responsible to the persons injured. In this 
oasethemaster was beld. négligent (1) for not making such change of course as 
the cbartshowed wasneoessary upon his own estlmate of his position; (2) not 
using the alidade in order to correct his erroneous estlmate of position. 

In Admiralty. Libel against the master of the City of Para for dam- 
ages caused by the stranding of the vessel. Decree for libelant. 
George A. Black, for libelant. 
Hoadky, Laulerbach cfc Johnson, for respondent. 

Brown, District Judge. The above libel was filed by the insurers of 
a part of thé cargo on board the steamship City of Para, which stranded 
on a reef about li miles ofF the soUthwesterly point of Old Providence 
island, at 10:24 p. M. of May 17, 1888, while on a voyage from Aspin- 
wall to New York. Having paid the Ibss, the libelant sued the respond- 
ent, as master of the steamship, on the ground that the stranding was 
caused by the master's neglect to take proper précautions to keep away 
from that dangerous coast. The question of négligence in navigation was 
among the issues presented to this court upon the trial of the pétition 
of the Pacific Mail Steamship Company, as owners of the steamer, for 
a limitation of their liability to cargo owners in respect to this stranding. 
On that trial the présent défendant wâs a witnèss for the petitioners to 
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disprove négligence; but the court found that there was négligence in 
the navigation of the ship in not bearing away sufficiently to port when 
the island waa made a half point on the steamer's port bow; and in not 
verifying, by simple and easy methods of observation and calculation, 
the actual distance of the island, which was much less than the master 
supposed; and because the master relied upon his mère estiraale and 
judgment of his position instead of verifying it by such calculations and 
observations as would quickly hâve shown him the truth. The Oity of 
Para, 44 Ped. Rep. 689. 

Upon the hearing of the présent case the facts proved are substantially 
the same as belore; except that it does not appear that at 5 p. M., before 
the stranding, the position of the steamer was accurately ascertained. 
The master now testifies, on the contrary, that he had not obtained any 
accurate observation since the previous noon. The additional testimony 
taken in behalf of the respondent shows in gênerai the dangerpus nature 
of the coast; that a prudent navigator, in going on the westward side of 
Old Providence island in the night-time, would intend to give it a berth 
of about six miles, which the respondent testifies he also intended; that 
the haziness of the atmosphère at that time made the estimate of the dis- 
tance of land deceptive; that the currents of that région, depending upon 
the strength of the wind, usually run about north or northwest, varying 
from half a knot to two knots, or sometimes even more; and that up to 
the line of the coral reefs the water is so deep as to make soundings for 
the most part impracticable. 

Upon the additional testimony, I cannot find that the aspect of the 
case is substantially changed from that presented on the former hearing 
The master is not, indeed, to be held for error or mistake in the exer 
cise of his best judgment in the midst of uncertainties which there ar» 
no means of correcting by observation. But when approaching a danger- 
ous coast at night, in uncertain currents and in a deceptive atmosphère, 
it is the master's duty to make use at the first opportunity of ail the 
means provided fpr correcting by observation the errors of dead reckon- 
ing. It is for the omission to make use of thèse means, and for thia 
alone, that I am constrained to hold the master answerable. 

At 9:45 p. M. the southwestern point of the island was made half a 
point on the steamer's port bow, and was seen to stretch away like a 
black mass across to starboard. Reckoning according to the supposed 
speed of his ship from the position made by observation the previous 
noon, the master estimated his distance to be 12 miles from the island. 
Hp went to his cabin to prick out his position on the chart, and at 10 
o'clock changed his course li points to port, namely, from N. by W. i 
W. to N. W. by N. i N. The captain stated that he estimated his 
speed at about 9 knots; but in order to reach his supposed position 12 
miles distant from the island from his position of the previous noon, 
(deducting a stop of three fourths of an hour,) he raust, in fact, bava 
counted upon a speed of about 9J knots, including, as he says, ono 
half knot for his estimate of the current, ail sails being also set. Ten 
Jiiinutes afterwards a further change of three fourths of a point waa 
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ûiade fb {)iîlt« »; <*., tô N. W. è' N. In 10 minoteè ^terwàrds the bows 
ôf the *ei8&er^sti*ùck on a coral reef in less than four'fatlnoms of water, 
at a i^oîfit If niilês W. S. W. frbm shore. Dtiring the 39 minutes 
after tîiè laûd Tftts Teported one half of a point off the port bowj no ob- 
servation Waë ttiàde with the alidade to deternainè the distance^ and the 
speéd of tiîe ship was kept unchanged, 

1; I do nôtascribe any fault or neglect to the master in estimating 
his distance froin the island to be 12 miles at the time when the land 
was reported one half a point on his port bow. But if there was any call 
to prick his position «pon the chart, as he testifies he immediately did, 
it was oertaihly TiiS duty also^ tO observe the course which, upon his own 
assuniption of a' distance of 12 miles, would be necessary in order to 
carry him at a reasonàbly safe distance, namely, 6 miles from the coast, 
as he sayS hô intended; and that would hâve required, at the supposed 
distance of 12 miles, that his course should hâve been changed to N. 
W. i N.; that is, 3è points to port, instead of li points. Had he 
made suçh a change at that time, he would infact, although but half 
thé distance from the land that he supposed, hâve just cleared the reefs. 
Had the change of lî points been made when the land was reported, 
instead of 15 minutes afterwards, and. had he been 12 miles distant, 
that change eveû at that distance, according to my plotting of the navi- 
gation, would httVe carried him only 2î miles from land, instead of 6 
miles; and the subséquent additional change of three fourths of a point 
would not hâve been sufficient to carry him evén 3 miles away from the 
land. Upon the master's own ëstimateof his position, therefore, the courses 
wbich hetoôk were not suflBcient, even had they been taken at once, to 
carry him half the distance from the shore that he now says he in- 
tended. This toistake could only bave arisen from great inattention 
to thô chartj or entire neglect to ascertain from it. his proper course. 

2. I think there was an equal neglect of duty in not making obser- 
vations by the alidade to verify his actual position. The ship was pro- 
vided with this instrument, and by the use of it the bearings of the 
point of the islând on the port or starboard bow at différent times could 
hâve been quickly taken, and with ail the accuracy necessary for prac^ 
tical purposes. It is stated in gênerai terms for the défense, that the 
Western end of the island did not afford a sufficiently précise object for 
BUch obser\^atiôns. I cannot give any weight to this excuse. The 
western end was sufficiently marked to enable its bearing on the port 
bow to bè determined, namely, half a point. Observations with the 
alidade would hâve shown the rapid change inits bearing at short in- 
tervais. The tables prepared for giving the distance upon any two of 
such observations ènabled the approximate distance to be obtained very 
qùickly. Ev«ûiat the supposed distance of 12 miles, when the land 
was reported ft half point on, the port bow, it was the master's duty 
to poi*t at least two points, for a glance at the chart would show that 
that vfm necessary to clear the feefs. Observations, with the alidade 
made fivè minutes apart would bave shown such a change in the angle 
of the bearing of the head of land seen, as to indicate that its distance 
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was only about one half vvhat was supposed. There was time for sev- 
erai such observations. AU would hâve repeated the same warning, 
and sbown the necessity of a much greater change of course to port. 

I must hold the master remiss in his duty, both for not taking a 
course more to port, which a proper consultation of his chart would 
bave shown to be necessary on his owii estimate of bis position, and 
also for not correcting his erroneous estimate of position by observations 
with the alidade. For losses resulting from such neglect, eitber to ship 
or cargo, the master is directly responsible to the persons injured; and 
to the libelant by subrogation, on its payment of the insurance. Story, 
Ag. §§ 314, 315. 

Decree for the libelant, with costs. 



The Exe. 

Williams v. The Exe. 

(District Court, S. D. New York. Jnly 11, 18iB3.) 

Shipping— Damage to Cargo— Insufpiciekt Fittihgs— NBouaBNCB. 

A cargo of tea was delivered damaged by water which had been admitted to the 
hold of a vessel ttarough an open boit hole in the water ballast tank. The court 
f ound that the damage proceeded either from the original insaffioiency of a stan- 
cbion, which the boit had served to fasten, or its bad condition or bad fasteniog at 
the commencement of the voyage. Held, that the ship, not the cargo, took the risk 
of snch defect. 

In Admiralty. Libel for damage to cargo. Decree for libelant. 
Sidney Chubb, for libelant. 
Oonvers & Kirlin, for claimants. 

Beown, District Judge. On the delivery of a consignment of tea in 
New York in November, 1891, by the steamship Exe, 217 packages 
were found damaged. They had been stowed in copartment No. 2 
and the damaged packages were in the lower tier, where they had been 
more or less wet by water, which, upon subséquent examination, 
proved to hâve come through an open boit hole in the water ballast 
tank. The boit had served to fasten the smaller stanchion some five 
or six inches from the principal stanchion over the keelson. This 
stanchion of iron, two inches in diameter, was found bent in the mid- 
dle and loose at the bottom, the boit having been drawu out of the 
hole where it had been fastened. 

The claimants contend that the bending of the stanchion, and the 
conséquent drawing of the boit were caused through the surging of the 
ship in beavy weather, that is, by a péril of the sea, and by the weight 
of the cargo pressing against the stanchion in the roUing of the ship 
on the Voyage. I am not satisfied of the suËBciency of this expia- 
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nation» The cargo of tea was a comparatively light cargo; it was not 
càlculàted to damage and to break down into an unseaworthy condi- 
tion a vessel properly constructed, and in proper condition at the 
commencement of the voyage. The weather was not so extraordinary 
that damages arising from mère insufficiency of the interior structure 
of the vessel to keep the cargo from water damage, should fall on the 
cai^o. The boit when loose was found to be much rusted. The maa- 
ter in bis testimony speaks of it as so loose and rusted that water 
might Corne around it. 

Packages of tea are, or ought to be, so tightly packed as not to ad- 
mit of any shifting. In this case there was no proper shifting; only évi- 
dences of slight movement of the cargo. Some boxes in the neighbor- 
hood of the stanchion were broken; and some damaged on top. But 
the risks of the bending of a stanchion like this, and of pulling out rusty 
bolts, do not belong to the cargo, but to the ship. Had they been of 
proper strength and in proper condition, no such accident could hâve 
happened, or such damage arisen. In myjudgment the damage pro- 
ceeded from either the original insufïicient strength of the stanchion, or 
from its bad condition, or bad fastening at the commencement of the 
voyage. For such defects, either of condition, or of original structure, 
the ship, and not the cargo, takes the risk; and to such damages none 
of the exceptions of the bill of lading apply. The Hadji, 16 Fed. Rep. 
861, affirmed 20 Fed. Rep. 876; The Rover, 33 Fed. Rep. 515, 516, 
affirined 41 Fed. Rep. 58; Thç Çaledonia, 43 Fed. Rep. 681; Sied v. 
State lAne, etc., 8 App. Cas. 72, 86; TattersaM v. Steamship Go., 12 Q. B. 
Div. 297. 

Decree for the libelant, with costs, with an order oi référence to com- 
pute the damages, If not agreed upon. 



The Coventina. 
MusicA V. The Coventina. 

{District Cowrt, S. D. New York. July 14, 1893.) 
!• Shippiho— DatAT rs Sailinq — Controvbest betwebn Owner and Chabteber — 

LlABILITT TO CaKOO OwNEB. 

The oWners of a vessel chartered her for the pnrpose of proouring f reight, and the 
master issued the uaual bills of lading to a shipper, importing a delivery of the 
goodçwithin a reasonable time. Thereafter a oontroversy arose between the own- 
ers and cbartererB, byreason of whlch the sailing of the vessel was undulyde- 
layed. B.eld, that the vessel was liable to the shipper for the excessive delay 
caused by such controversy. 
S. Bame— DBtAt DtTB TO Attachmbnt ot Vessel — Dott op Owner to Shipper. 

WJien a. vessel was attached after cargo had been put abo^rd, and could not be 
released until the end of an uncertain litigation, held, that the shipper's goods 
shwild hâve been transf erred to another vessel, or notice given the shipper of the 
liability to d^lay, with the privilège of reshipping. In default of this, the ship 
took on herself the risk of loss by delay, with right of recourse for iudemnity over 
to thé person causing it 
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In Admiralty. Libel for damage caused by delay in shipping cargo. 
Decree for libelant. 

Hohba é Oifford, for libelant. 
Oonvers & Kirlin, for claimants. 

Bbown, District Judge. On the 9th of January, 1892, a quantity 
of wine was shipped at Leghorn, Italy, on board the steamship Coven- 
tina, bound for New York. The vessel did not arrive till the 18th of 
April, 1892, a period of 100 days. Forty-three days was the outside 
lirait of the usual time of delivery. The wine had been sold by the 
consignée "to arrive," and in conséquence of the great deJay in arrivai, 
the purchaser revoked the contract and refused to accept the wine. 
Meantime the market pijce declined; and this libel was filed to recover 
the loss. 

The vessel had been chartered by the owners. After the wine was 
shipped, a controversy arose between the owners and the charterers upon 
the terms of the charter, whether the ship was bound to touch at cer- 
tain ports in Spain. The master refusing to proceed to the ports de- 
sired, the charterers caused the vessel to be attached in Italy on the 
27th of January, on a claim of damages for breach of charter, and she 
remained in custody 40 days, until a reversai on appeai. The owners 
were unable to procure her release at first, the practice there not en- 
titling them to this right. There is no proof of négligence in the en- 
deavor to procure the release of the ship, or to dispatch her upon the 
voyage. The court of first instance at Civita Vecchia decided the suit 
in favor of the charterers. The owners might then hâve obtained a 
release of the vessel by the payment of the judgment; but the charter- 
ers having become insolvent, the owners could not safely pay the de- 
cree and expect to get back the money in case of reversai. The vessel 
was, therefore, left in custody and an appeai taken to Rome, on which 
the judgment below was reversed, at the end of 40 days from the orig- 
inal arrest, with damages to the amount of the charter, pursuant to its 
stipulation, in favor of the owners. 

For the ship it is contended that, in the absence of any négligence, 
she is not liable; 1 Pars. Shipp. & Adm. 311; The Success, 7 Blatchf. 
551; The Onrmt, 6 Blatchf. 533; for the libelant, that she is answer- 
able for damages to the cargo owner for nondelivery within a reasonable 
time. 

The exception in the bill of lading, "Restraint of Princes," etc., does 
not, I think, include a détention under a suit like that above stated. Mn- 
lay V. Steamship Co., 33 Law T. (N. S.) 251. The charter was a charter 
of affreightment, voluntarily entered into for the mutual interest of the 
owners and the charterers. As respects the shipper of goods, they both 
represented a single interest; and the vessel was bound for the delivery 
of the goods according to the légal import of the bill of lading, which 
the owners in légal effect, by the master, had issued. This obligation 
was to deliver within a reasonable time. The charter was but a meana 
of procuring freight; and if, for securing freight, the owners incumbered 
themselves by a charter contract, I do not perceive how any controversy 
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betw«en themiarwi thecharterers could change theîr obligation to the 
shipper to deliver within a reasonable time under the bJU of lading they 
had issued. The shipper was a Etranger to thât coûtroversy. Its con- 
séquences were not at the shipper's risk, but at the risk o| the owners, 
who had- voluntarily dealt with the charterers and had chosen to obtain 
cargo in thaît -way. If the' chârterars were in the wrong, the owners 
were entitiled to indemnity frona tbem; and the court of appeal, as above 
statéd, seems to hâve awarded that indemnity. 

Nor is a détention of the vessel by an attachment in such a litigation 
such a circuinstance as is to be taken into account in considering what 
is a usual' or reasonable time. Upon this point the case of BroadweU v. 
Bvder, 6 McLean, 296, is analogous. It is theresaid, (page 300:) 

"The subsidence of thé water in the Ohio river, which prevented the beat 
from passing over the falls, was not a cause of delay, which, within any of 
the principles, would excuse the carripr from the obligation imposed by law 
to deliyer the property within a reasonable time. It was practicable to hâve 
deliverëd the cargo at Cincinnati by draying the molasses and sugar around 
the falls, atid reshlpping on other boats." 

The waiting for j,he rise of water was there justified solely on the ground 
of long usage. So in this case, had not the owners wished to rely on 
indemnity to be obtained from the charterers, they might hâve reshipped 
the goods by another vessel. 

In the case oîStiles v. Davis, 1 Black, 101, it was held in the suprême 
court that a seizure of the goods by the sheriff under an attachment as 
the property of a third party, was a good défense by the carrier to an 
action of troyer for nondelivery. But in such cases the carrier is a 
stranger tb, the controversy. He performs his whôle duty by prompt 
notice to the owner and proper care and défense of the goods meantime. 
In the case at bar ihe controversy was the ship's own controversy, 
founded on her own çontract by charter to which the shipper was a 
stranger, no référence to the charter being made in the bill of lading. 
The relations of the cargo oWner to the controversy in the two cases are 
reversed. But even in the former class of cases, prompt notice to the 
owner, and due care in the meantime, are obligatory on the carrier. 
For nonperformance of thèse duties the ship in the case of The M. M. 
Chase and The G. P. Trigg, 37 Fed. Rep. 708, in this court, was held 
liable; and this ruling was affirmed on appeal.* So hère, when it Was 
found that this ship had been seized and could not be released, except at 
great risk to the owners, until the end of an uncertain litigation, reason- 
able considération of the shipper's interests required either that the goods 
should be transhipped to their destination by some other vessel, or else 
that the shipper should be notified of the liability to delay, and the 
privilège given him to reship at his option. In default of this, the 
ship took on herself the risk of lossby delay, with the right of recourse 
to the charterers for indemnity. 

On both grounds I fhiuk thé libelaut is eûtitled to a decree, with 
costs. 

> No opinion. 
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The Daniel Burns. 
StabinIb City, River & Harbor Transp. C!o. v. Tme Daniel Bubhs. 

(District Court, S. V. New York. Jnne 28, 1898.) 

Bhippino— HiKEB VesseIj — BAnyMEîTT — Shoktagb— OwNER PKO Hao Vick. 

A canal beat was hired by libelant at a specifled daily rate for an indefinlte ttme, 
to be used by libelant for storing or carrying ils own grain. A man was attached 
tb the boat, wbo, however, had nothing to do with the manipulation of cargo or tbe 
navigation of the boat, whiob was done excluaively by the libelant. A shortage in 
a cargo of grain having occurred, this suit was brought to reoover its value. Beld, 
tbat the boat was not a common carrier, and that tbe libelant, in putting its grain 
, aboard, did not part with its possession, or deli ver it to the boat owner, Ther* 
fore, apart from the unsatisfactory nature of Ubelant's proof as to the actual sbortr 

■ sge, held, that the Ubel should be dismissed. 

: In Admiralty. Libel for shortage in cargo. Libel dismissed. 
Goodrich, Deady & Goodrich, for libelaat. 
Hyland «& Zabriskig, for claimant. 

Brown, District Judge. The libel was filed to recover the value of 
1,348 bushels of oats, which, it is alleged, were not delivered eut of a 
quantity.of 8,989 bushels, alleged to hâve been loaded upon the canal 
boat Daniel Burns on December 8, 1891. The libel states that the 
quantity misaing "was sold and delivered by the master without orders 
from the libelant," and that the canal boat was "under charter to the 
libelant for transportationof the oats from Hoboken, N. J., to such point 
or points in the harbor of New York as might thereafter be ordered." 

The proof is searcely satisfactory as to the actual quantity loaded upon 
the canal boat. What was put upon the boat was put in from cars, 
which had been weighed and measured upon différent days previous to 
the loading. Tlie weigher could give no testimony as to the amount on 
either of the cars. The weight he testified to was obtained, as he said, 
by the addition of the weights on the several cars together. He testified 
positively to this aggregate; but he could give no items; he did not re- 
member them without his memoranda; and his mcmoranda though 
called for, were not produced. There was no proof as respects the cus- 
tody of the cars, or of the grain, between the time when they were meas- 
ured apd the time when they were unloaded upon the boat; and hence 
no proof that ail of it went upon the boat. There was no proof of any 
abstraction of grain from the boat, nor of any improper delivery without 
orders of the libelant. 7,641 bushels were admitted to bave been de- 
livered in three dififerent deliveries; but there was no proof of the actual 
measurement of the quantity delivered, or that the amount taken by the 
libelant's yendee did not exceed that quantity. I should hardly be sat- 
isfied to render any decree for the libelant upon sUch évidence, if in 
other respects the libel could be sustained. 

But upon the proof as to the hiring of the boat, I do not think the 
facts show that either the Burns or her owner was liable for a mère 
deficiency of grain found on unloading. There was no charter of tbe 
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boat in the ordînary sensé. The boat was merely hired by the libelant, 
in accordance with a very common practicé, for an indefinite time, ai 
the rate of two dollars a day, for use by libelant in storing or carrying 
its gi-àin abôut the harbor; that price to be paid for each day that 
any cargo was aboard. The boat, so far as respects loading and nn^oad- 
ing, her navigation, and the delivery of cargo, was to be subject wiiolly 
to the ordera and control of the libelant. The price of two dollars per 
day incladed a man, who was called a captain, who stayed upon the 
boat, and whose business it was to attend to her and keep her pumped 
out as npcessary. But this man had nothing to do with the loading, 
trimming, or unloading of the cargo, nor with the navigation of the 
boat; and the canal boat had no naotive power of her own. Whatevei 
navigation there was, was to be done exclusively by the libelant. 
When any cargo was to be delivered, the libelant would cause it to be 
towed; and the cargo, or so much of it as might be sold, would be 
transported by the libelant to the place where the buyer wished to re- 
move it. The boat was loaded by the libelant on the 8th of December. 
The first delivery was of about one third of the oats on the following 
27th of Decenaber; the next, on January 25 th; and the last, on Pebru- 
ary 25 th. Upon the évidence in the case the most that can be said, 
even if there was sufficient proof of the loading of 8,989 bushels and of 
the delivery by iibelant's orders of only 7,639, that there is a discrepancy 
of 1,315 bushels between the intake and the outgo, without any expia- 
nation of hôw the discrepancy occurred. But the proof does not show 
that the loss, if any, occurred by any fault of the boat, or of her owner. 

It is plain that the boat was not a common carrier. She had none 
of the duties of a carrier to perform. It is equally plain that the owner, 
in letting her out in the way above stated, did not take on himself any 
of the duties of carrier, or of a warehouseman. The contract amounted 
simply to a bailment of the boat by the owner to the libelant for its use 
in receiving the grain, with the privilège to the company, either to use 
the boat simply for storage, or to move her about the harbor as the com- 
pany pleased, from place to place, for the sale and delivery of such grain 
as the libelant might choose to put on board, the claimant simply sup- 
plying a man to take oare of the boat, without any duties as regards the 
cargo or navigation. 

In ail the cases cited by the libelant, the boat receiving the cargo has 
received it under some contract to transport it, and has had the rights, 
and has owed to the libelant the duties, of a carrier. The E. M. Me- 
Chesney, 8 Ben, 150; Goal & Iran Co. v. Huniley, 2 C. P. Div. 464; 
Leary v. U. S., 14 Wall. 607; Richardson v. Winsor, 3 Cliflf. 395. In the 
présent case no such duties rested upon the claimant or upon the canal 
boat. The only duty of the claimant to the libelant was to furnish a 
proper man to look after the care of the boat itself, and there is no évi- 
dence that the man failed in this duty. The claimant was neither carrier 
nor warehouseman. He never took on himself the duties of either, 
and never assumed or contracted to assume any responsibility as respects 
the cargo. 
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The boat was in légal eÉfect delivered to the libelant. The libelant, 
in putting its grain on the boat, did not part with the possession of the 
grain, nor deliver it to the boat owner. On the contrary, the boat was 
delivered to the libelant, and was legally in its possession, custody, and 
control. The libelant was owner pro hoc vice. The claimant was not 
liable for the boatman's willful torts or crimes, if any had been proved. 
Scarffv. Metcalf, 107 N. Y. 217, 13 N. E. Eep. 796. 

The libel is dismissed, with costs. 



"IHB EUEIPIDES. 

American Sùqab Refining Co. v. The EuRiproEa. 

(DUtrict Court, S. D. New Tork. June 11, 1893.) 

L Shipping — Damàse to Caboo — Insufficient Pdmp— Negliobncb. 

Where a vessel arrived with her cargo of sugar damaged both above and below 
by water in the hold, and thé évidence indicated that the damage above had been 
caused by water taken in through deck openings in hej^vy weather, but that the 
damage below was caused by a bad condition oi the ahip's pûmp and valve, Which 
condition existed at the commencement of the voyage, and also that reasonable 
care had not been taken to remove the water wben it was found that the pumps 
were cbpked, it was held that the ship was liable for the latter damage ; not for the 
former. 

3. Samb— Chabtebbd Vessel— Liabilitt op Ship. 

The vessel was demised to charterers, who had subohartered her at the time of 
the damage by a charter of aSreightment. Held, that the original charterers hav- 
ing undertakën to transport the goods under authority and consent of the shipown^ 
ers, under a bill of ladiug signed by a duly-authorized agent, or without any bill 
of ladiug whatëver, on her Implied contract tô transport safely, the ship womd ba 
liable. 

In Admirai ty. Libel for damages to cargo. Decree for libelants. 
Wing, Shoudy & Putnam, for libelants. 
Convers & Kirlin, for claimants. 

Beown, District Judge. On the diseharge of a cargo of sugar in New 
York in March, 1892, brought by the Euripides from Havana, sorae 
two feet of water were found in her hold, causing considérable damage 
to thè sugar, some of the bags being entirely empty, and some 2,500 
partly empty or damaged. The above libel was filed to recover for this 
loss and damage. 

The claimants contend that the loss occurred through a péril of the 
seas, in consetïuence of an unusually long and tempestuous voyage, dur- 
ing which agréât deal of water was taken over her bows, which worked 
more or less down through the deck about the mast and ventilators into 
the two compartments below. The four-inch pipe from the water cloaet, 
leading to the ship's side, was also found to hâve. a hole in it of about 
an inch and a half in diameter, çlaimed to bave been gnawed by rats, 
about 12 or 18 inehes inside of the valve, which was a little ingide of 
v.52F.no.l — 11 
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th^è'^î'p's'sîâe, and th¥p1]^fc wHidh' àdditional watér worked its wày. 
Trié fiHip'â! jùfdps bèftsèa to bring aiiy water some five or six days after 
the'Vè^ aÔled, aild' ttd'iîÔDSiderablëataôunt of wfttéé was suspectedi to 
lie lâboaM'^ùtil her arrivai in NéW • Yôî'k. Subséquent examination 
shôWéd Htiat thé puitoï)S bàd gôtfilled ûpsoiid at thfr bottom by candied 
trfeàôlé'àriô'-^^asy rh^ttèir from thè bitgies. ' The vessel Bailed on Febru- 
ary 17th. No heavy^;weâther was éxperîenced till thel9th; ànd from. 
the 22d to the 28th was continuons beavy weàther. She arrived in 
New York on March 3d. 

I hâve considérable doubt whether the hole shown in the pipe was 
gnawed by rats. Although ohe rat was seen , there are no other indications 
of rat damage, nor of any considérable number of rats aboard. The 
amount of water taken in from the deck js ^hown to hâve been compar- 
atively small. Three hundred bags is the highest estimate given at the 
trial of th€!,ieiiMîil?.er Qf bags dapjaged, fron^ithis cadis^ pii the upper part 
of the cargo. This number, or whatever number may bè found to hâve 
been injured froi» rwater , taken in fromabove, should be excluded, as 
caused by sea périls. 

But the évidence doe? not indicate any such amountof water taken int 
in this way as lo injure the cargo at the bottom, where mpst of the dam- 
age and loss arose, This must hâve corne tbrougb the pipe, and should 
hâve been preventéd by tbe valve; but the valve, also, was proVed by 
Reilly to hâve t>een so b&ttered as to afford insufficient protection. 

Water in tbe hold ought to hâve been removed àlsd by the pumps, 
^efpre H.^ad accumulated to such an extent asto touch the bags pro- 
tectm % ipjîôper dunnage and flooring; but the pomps would hot work 
after thev^ésel was fiveor'sixdaysout. 

ItiàAOtPBedîtiethâtlihe pumps coùldhav go^ stbpped up solîd in 
80 short a time, if they were properly cleared before the vessel sailed. 
After an^yal the water was removed without difficulty by hand pumps. 
Nor abi 1 B^tisfied that oa so short a trip the water-pipe valve, if in 
proper order at the b^inning of thé voyage, could hâve become so much 
battered as to accoanl for the amount of water found at the close of the 
voyage. The unavoidable intèrençe from ail the circumstances, it seems 
t6 nié,is' that Wth thé pùnips and tiiè' valves werôin bad condition at 
the comrnericèniéiit oftibé' voyagé; aiid that when it was found that the 
pumps dîd nptisxirk, i*éHSoîiable care was not exerdsed to ascertain the 
amount of#àtër- in thé hold, or to remove it by other means, if the 
pùiiaps wefëltopl^éd. Oii both groutids the ship ie liable to make good 
so muçh of the damages as did not arise from water coming in from 
above, ■■""■ - '■'■ ''■'" ■"'\ /''.■" 

Thé drigîfaàl charter wàs- a démise ôf thé ship, and the charterers were 
in the posi tiëh bf bwners jjro Aac tike. The India, 14 Fed. Rep. 476, af- 
fiïmed, 16'Féd. Rep. 262; The B&mbap, B8 Feâ. Rep. 512. The sub- 
chârter waS'hbt' a démise of the ship, but a charter of affreightment 
Only. Ftir goods shipped nnder the ëubcharter the master, or the orig- 
inal chartefërs, or their âuthôrized agent, the supercargo, had authority 
tb sign any proper bill of lading, and that would bind the ship. This 
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was a common foTm of bfll of lading and propèr for the goodis in ques- 
tion. 

But the liability of the ship would be the same without any bill of 
lading. The original charterers undertook to transport thèse goods; thia 
•was done by the authority and consent of the ship owners, for such waa 
the very object of the charter. The shipis, therefore, answerable for 
any négligence that causes damage to the goods, and is aijtswerable to 
the ahipper, or to his vendee, upon the iraplied contract to transfer safely, 
•whether a bill of lading is issuèd or not. The Water Witch, 19 How. Pr. 
241, affirmed 1 Black, 494; Tfie Peytma, 2 Curt. 21, 27; The T. A. God- 
dard,; 12 Fed. Rep. 184, and cases there cited. 

Decree for the libelants, with. costs, and an order of référence to 
compute the damages, if not agreed npon. 



SoBENSEN et <d. V. Keyseb. 

iCireutt Court of Appeals, Fifth Cirouit. Juna 20, 1893.) 

Np.28. 

1. DeMURRASE— IiAT DaTS— DBOUOHT— CONSTRUCTIOK OF ChABTEB. 

Where a ship îs chartered in Liverpool to carry a cargo of lumber from Ship !•• 
land, and the charter party provides that "in the computation of days allowed' for 
delivery Bhonld be ezcluded any time lost by reason of dronghts, flooas, and Btorms, 
or any other extraordinary occurrence, beyond the control of the charterer, " auoh 
exception does not apply to a drought ezisting at the timé of the charter In the 
l'egion of the Pascagoula river, and which prevented the oharterer f rom obtaining 
the timber, but which dld not interfère with its delivery from Moss point, the usual 
place of preparing cargoes, and between which place and Ship island no drought 
covld affeot the delivery. 48 Fed. Kep. 117, reversed. 

2. Sahe— Stobiis. 

Cnder the terms of the charter, démarrage was to be pald for each " working day 
beyond the days allowed for loading. " Held, that time lost by reason of storme 
before the beginning of the lay days, or af ter their expiration, could not be de- 
ducted in Computing the demurrage. 
8. Same— "Working Dats" Defined. 

The term "working days" in maritime affaire meàns a oalendar day on which the 
law permits work to be dons. It excludes Bundays and légal holidays, but not 
stonnydays. 

Appeal from the District Court of the United States for the Southern 
Division Of the Southern District of Mississippi. 

In Admiralty. Libel by Jacob E. Sorensen and others, owners of the 
bark Urania, against W. S. Keyser, for demurrage. The libel was dis- 
missed, (see 48 Fed. Rep. 117,) and the libelants appealed. The case 
was tben heard on motion of appellee to be allowed to take testimony as 
to the meaning of certain wordsin the charter party, which motion was 
overruled. 61 Fed. Rep. 30. The case is now on final hearing. Re- 
versed. 

John D. Rome and Wm. Grant, for appellants. 

E. Howard McCaleb and John C. Avery, for appellee. 
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Before Pakdee and McCoemick, Circuit Judges, and Locke, District 
Judge. 

Pabdee, Circuit Judge. On thô llth day of October, 1889, the Nor- 
w^ian bark TJrania, then lyingin the port of Liverpool, was chartered 
by W. S. Keyser to take a cargo of pitch pine timber from Ship island, 
or Pensacôla, as ordered, to somfi port in the United Kingdom of Great 
Britain, or the Continent. The charter contained the usual gênerai 
stipulations, and, in addition, the foilowing spécial clauses, which are 
the subject of dispute in this cause: 

" Twenty-seven (27) working daya are to be allowed the aaid merchant in 
which itodeii ver the cargo at the portof loading, which is understood to mean 
actual delivery of cargo alongslde,' and hot to complète loading. In the com- 
putation of the lay days allowed for delivering the cargo shall be excluded 
any time lest by reason of drought, floods, storms, or any extraordinary oc- 
currence beyond the control of the charterer. Démarrage to be paid for each 
working day, beyond the days allowed for loading, at £20 per day; and the 
charterer may keep the ship on demurrage 10 days." 

The ship arrived Decernber 30, 1889, and was ordereu to take cargo 
at Ship island, and was ready to load January 7, 1890, of which fact 
Keyser received due notice. libèlahts claim that the 27 lay daj's ex- 
pired February 12, 1890, at which date no cargo had been furnished. 
Delivery did not begin until the l7th' of the month, and was not com- 
pleted until April 1, 1890. For thèse 47 days of wrongful détention the 
rn^sterdemanded -demurrage, which the charterer refused to pay, claim- 
inglhàt, owingfd the prevaJencè of a drought which delayed him in 
Pirçïetiring cargp, the lay days had not expired when the loading was 
çbnjtp'liéted. As the master refused -to issue a bill of lading without not- 
ii^ th^eon his c]a,im for demurrage, and Keyser threatened to libel the 
vessèl for damages on accDunf pf such refusai, it was mutually agreed, 
as a compromise, that the master should issue a clear bill, but without 
préjudice io hisright to file à libel in'personam against Keyser for the 
amount elaimedi This suit was aecordingly brought by the owners of 
the Urania, in which they claim the sum of $4,574.04. 

It is admitted by défendant in his answer that the ship was ready to 
reçoive cargo January 7, 1890, but that none was furnished until Feb- 
ruary llth, and that the delivery was not finished until March 30th. 
As excuse for this delay he allege^r— ; 

"That, at the time said vessel reported for cargo under the ferma of said 
charter, there was an unusual drouglit, gênerai and extensive, prevailing 
throughout the whOle country fi-om which timber is obt9,ined for the loading 
of ships at Ship island, Moss point, and other points in that vicinity, which 
drought continued for a long while, and prevented this respondent from ob- 
taining cargo for; the loading of said vessel, notwithstanding he had made 
arrangements for procuring cargo for her, and would hâve procured same in 
ample time to hâve loaded her within theperiod of t wenty-seyen working days, 
but for said drought. And hef urther allèges that on the lOth, llth, IBth, and 
14th of January, the 8th, 24th, 25th, and 27th of February, and on the 4th, 
5th. 6th, 8th, lOth, llth, I2th, 13th, 18th, 19th, 22d, and 3lstdays of March, 
1890, (being in ail twenty days,) storms prevailed which rehdered it impos- 
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Bible for tlmberto be delivered to said vessel, excepting at great lisk and 
hazard. And tbat, excluding the time lost by reason of said dronght and 
storms, he delivered the cargo to said vessel witbin the period required by the 
terms of said charter." 

The judge of the district court being of the opinion that the existence 
of the drought had been established, and that it excused defendant's de- 
lay in delivering cargo, dismissed the libel. While défendant clairas in 
his answer that drought prevented him from obtaining timber for cargo, 
he does not allège, nor does it appear in proof, that on any of the days 
specified storms in any manner interfered with the delivery of timber to 
the vessel, nor that any time was actually lost from that cause. The 
only proof as to storms is found in the déposition of William Rudolph, vi^ho 
names January lOth, llth, 13th, and 14th, February 8th, and March 
4th, 5th, 6th, 8th, lOth, llth, 12th, 13th, 17th, 19th, 21st, 22d, 24th, 
26th, and 27th, in ail 20 days, as too stormy to permit timber being 
tovred. His observations were made at Moss point, some 6 miles inland, 
and on cross-examination he admits he did not know the velocity of the 
wind norits direction on any of the days enumerated, nor the charac- 
ter of the weather, except that it was stormy. Notwithstanding this 
alleged state of the éléments during this period, he testifies that timber 
was actually sent to the Urania and other vessels at Ship island oh the 
foUowing of the above days: Januarv 14th, March 4th, 8th, llth, 12th, 
13th,.19th, 21st, 22d, 24th, and 26th, in ail 11 days out of the 20 
elaimed to hâve been stormy. It does not appear that défendant \^as 
ready to deliver cargo on any of the other 9 days. ' 

The charter gave the défendant 27 working days only, within which 
to dôliver his cargo. Thê term "working day" means, in maritime af- 
fairs, running or calendar days on which the law permits work to be 
done. It excludes Sundays and légal holidays, but not stormy dâys. 
Pedersm v. Eugster, 14 Ped. Rep. 422; The Cyprm, 20 Fed. Rep. 144; 
The Oluf, 19 Fed. Rep. 459, 

It is to be observed also in this connection that, under the termS of 
the charter, only time lost by drought and storms during the lay days 
is required to be excluded in the computation. That time lost after the 
expiration of the lay days was to be paid for, without regard to the hap- 
pening of any unforeseen event, is evidenced from the express stipulation 
written in the charter immediately after the drought and storm clause, 
which provides that demurrage shall be paid for each working day be- 
yond the days allowed for loading. Time lost from thèse causes before 
the beginning of the lay days, or after their expiration, is not to be de- 
ducted in Computing the demurrage, even if the term "working days" 
does not exclude ail such time. During the lay days proper, January 
lOth, llth, 13th, and 14th, and February 8th were stormy, according 
to the évidence above referred to, which, while not as satisfactory as 
could be wished, is not contradicted. The évidence does show that on 
January 14th some timber was delivered by Keyser to another ship, but 
that may hâve been at a great risk,-^a risk the appellee was not com- 
pelled to take in the case of the Urania. On the whole, we are inclined 
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"to the Opinion 'tliftt',: in Computing the lay days undet the charter in this 
case, Jamiarj lOth, llth, 13th, and 14th, and Pebruary 8th should be 
'excluded.' '■' 

The case shows that défendant lest the time which caused the dëlay 
in delivering cargo by a drought which occurred prior to the beginning 
of the lay days, and even ftnted^ted that charter, and which affected 
his ability to obtain the required aiaount of timber to load ail the ships 
he had chartered, either in the market at Moss point, or in the interior 
counlïy. He does not claim in:hi8 answer that the drought prevented 
the, delivery of the timber from Moss point, or any other port, to the 
vessel at Ship island; but says that it prevented him from obtaining 
timber within the stipulated lay days. He was engaged in the busi- 
ness of buylng and exporting timber, having an office at Pensacola and 
Moss point. Having no stock of timber of his own stored anywhere, 
arrangements were made during the gummer and fall of 1889 to pro- 
cure timber from mill and log men, to meet the requirements of his 
trade. Contracta were made as early as September for a large amount 
of timber, with parties whose business it was to get out logs in the in- 
terior country along the upper tributaries of the Paacagoula river. Thèse 
contracts were in form executory agreements in which the contractors 
agreed to eut and deliver into the booms of défendant at Moss point 
certain round and hewn pitch pine logs as soon as wator will permit, 
not later than July 1, 1890; tbe timber to be paid for when inspected 
and measured. But such contracts vested no présent title in Keyser 
to any particular timber, and the contractors were under no obliga- 
tion to deliver in suflBcient time to load the libelants' vessel. Défend- 
ant Mmself knew at thô very time he chartered the Urania that his 
supply of timber from thèse sources was necessarily uncertain, as he was 
then a,ware that a drought bad prevailed throughout that whole coun- 
try since the July previous. After the contract for timber had been 
made, Rudolph, his agent, went into the interior about the Ist of Oc- 
tober, to look after dofendant's interests, and he then found the water 
in the tributaries of thePasoagoula so low that the logs were stranded, and 
could not be floated out, Knowing ail thèse facts, défendant char- 
tered the Urania and a number of other vessels, and undertook to load 
them. The master of the Urania, for ail that appears, was in ignorance 
of the situation, and cannot be supposed to bavé contracted with référ- 
ence to a cargo of timber to be procured in the particular manner and 
from the spécial source intended by Keyser. The charter is silent on 
this point, as it does not provide from what source and in what man- 
ner cargo was to be obtained for the vessel. Presumably the exécution 
of the charter in contemplation of the parties was to be governed by the 
custom of the port of loading. But the answer of the défendant does 
not aver wliat that custom is. From anything that appears in the 
pleadings, cargo was to be delivered from any port in the Gulf of Mex- 
ico. The évidence on this point simply shows that Keyser intended 
to load with logs out of his booms at Moss point after they had been 
delivered to him there. 
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The contracta above referred to called for about 6,000 pièces of hewn 
timber and 5,000 round logSj to be eut and delivered ont of the upper 
tributaries of the PasQagoula. In addition to this, the Wolf River 
Manufacturing Company agrééd to sell 4,500 pièces of sawed timber; 
and the L. N. Danzler Lumber Company and Howe & Griffin, who bad 
mills jat Moss point, contracted to sell 14,000 pièces. The Wolf River 
Mànliifacturing Company never delivered any logs, àbd the other parties 
only 8,:Çart of those contracted for. No doubt, the drought iras a cause 
of thjeif, Jailure. AU thèse logs were to bave bèen delivered in de- 
fendant's boom, where they were to be sorted, put \ip in raftSj and 
towed to the vessel at Ship island. We take it, therefore, for the pur- 
poses of this case, that cargo for vessèls loading at Ship islànd is cus- 
tomàrily gathered togèther and stored at Moss point. Testifyiïig on 
this point, P. H. Wilson, a witness for défendant, says that vessels at 
Ship island draw their cargoes from Moss point, and that Moss point 
is dépendent on the Pascagouja river for its supply of timber. If de- 
fendant had had sufficient timber at Moss point, there would hâve 
been no difficulty in delivering it to the vessd at Ship island, so far as 
droughts were concemcd. 

Thèse facts make a case similar to that of The Indià, dedded at the 
first session of this court, reported in 2 tJ. S. App. 83, 1 C. C. A. 174, 
49 Fed. Rep. 76. In that case, as in this, the charterers contracted to 
supply a cargo of timber at Ship island under a charter party contain- 
ing a clause excluding from the computation of lay daya at port of 
loading "any time lost by reason of quarantine, dronght, flood, storms, 
strikes, firé, or any extraordinary occurrence beyond the control of the 
shippers," and the charterers contended in that case that they were 
prevented from obtaining a supply of timber, under contracts ^milar 
to this involved hère, by the sarae drought. But this court decided, 
in a carefuUy prepared opinion delivered by Judge Locke, reviewing 
the casé on principle and on authority, that the exclusion claimed could 
not apply to time lost by the charterers in failing to procure and hâve 
ready at thé usual place of storage a cargo of timber on account of a 
drought which was prevailing before the charter of the ship, and which 
affected the rivers flowing through the country from which cargoes 
are ordinarily procured, but did not affect in any way the delivery of 
cargoes from the place of storage to the ship. After reargument and 
re-examination, we adhère to the principles declared in the case of 
The India. It follows that the libelants in this case are entitled to re- 
cover demurrage at the rate stipulated in the charter for 42 daya. It 
is therefore ordered that the decree of the district court appealed from 
be and the same is hereby reversed; that this cause be remanded to 
the said district court, with instructions to enter a decree in favor of 
libelants for the sum of $4,087.44, and costs, togèther with the costs 
of this appeal. 
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Skantzb aroZ. e. Ketsek. 
(Çireuit Court of Appeala, Ft/'fTi CirmiiU June 20, 1893.) 

'/''■'. :]'.'i ■ No.87. 

iiiqwiaï irom the United States District Court for the Southern Division of 
tii0;^atibern District of Mississippi. 

Ib Àdiniralty. Llbel by Cari Alfred Skantze and others, owners of the Nor- 
v^ëiiiall bark Arab Steed, agalnst W. S. Eeyser, for demurrage. Libel dia- 
miiisëd. Libeiants appealJ Keversed. 

J. i). Éouse and Wm. Grant, for appellants. 

B. H. MoCaléb and John 0, Apery,tox appellee. 

Before Fakdee and MoCosmick, Circuit Judges, and Looee, District 
Judge. 

Fabdeb, Circuit Judge. On the iSCth day of October, 1889, the Noiwegiaii 
bark Arab Steed, then lyiriîf^at Buenos Ayres, was chartered by W. S. Keyser, 
of Pensacola, to take a cargo of sawn pitcb pine timber ot boards or plank to 
aiiy port in the TJnited Kingdom of'Grreat Britain. The charter contained 
tiie usual gênerai clauses, and, in addition, the following spécial stipulations, 
which are the Bubject of dispute in Ihis case: "Seventeen working days are 
to be allô wed the said merchants in which to deliver the cargo at port of load- 
itjg, which is understood to mean, ' actual deliveryof cargo alongside,' and 
nbt to complète loading. In the computatipn of the days allowëd for deliver- 
ing the cargo shall be e)ccludèd any time lost by reason of drbught, floods, 
st<JrDas, or any eXtraordinary occurrence beyond the control of the charterers. 
Demurrage to be paid for each working day beyond the days allowed for load- 
ing at £9 per day, and the charterers may keep the ship on demurrage ten 
days, " The libel avers tliat th,e vessel arrived at Ship island January 6, 1890, 
and was ready to receivecàrg'o on the lOth, and that the lay days expired 
Fébruàry Ist, which is admittèd by the answer. It is also averred in the libel 
and àdmitted by the answer that delivery of cargo did not commence until 
Màrch 8, 1890, and was not completed until the 27th. As excuse for th's 
delay.i défendant allèges "that it is expressly stipulated and agreed in the 
charter that in the computation of the days allowed for delivering cargo shall 
be excluded any time lost by reason of drought, storms, floods, or any extraor- 
dinary occurrence beyond thé control of the charterers. And respondent 
allèges that, at the time said vessel reported for cargo underthe terms of said 
charter party, there wasâti'uriûsual drought, gênerai and extènsive, prevail- 
iag throughout the whole section of the country from which tiraber is ob- 
tained for the loading of ships at Ship island, Moss point, and other points 
ini that vicinity, which drought continued a long while, and prevented this 
respondent from obtaining cargo for the loading of said vessel, notwithstand- 
ing he had made arrangements for procuring cargo for her, and would hâve 
procUréd same for her in ample time to hâve delivered it to her within the 
pèfiod of seventeen working days, but for said drought. And this défendant 
fUrther allèges that, on varions days during the time the said vessel remained 
a;t>Sbip island in readiness for cargo, storms prevailed, which rendered it im- 
possible for timber to be delivered to her except at great risk and hazard. 
And * • ♦ that, exclùding the time lost by reason of said drought and 
storms, he delivered the cargo to said vessel within the period requiréd by 
the terms of said charter. " 

It will be seen that the case is very simUar to that of Sorensen v. Keyser. 
52 Ped. Rep. 163, (just decided.) The différences are that a lesser number of 
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working days were allowed within whlch to load the vessel, a lesser rate of 
deraurrage, and that the cargo to be furnished was sawn pitch pine timber, 
in which last respect the case is still stronger than Ihat of Sorensen V. Keyser, 
as It is clear that the charterers had net only to procure the timber, and hâve 
the sarae floated to the place for storage, but the timber was additionally to 
be passed through the mills prior to shipment. Prom the démarrage days 
claimed, and onlinarily expiring on Febiuary Ist, we deduct January lOth, 
llth, 13th, and 14th as stormy days, leaving 36 days for which démarrage is 
due, at £9 par day. 

For the reasons given in 8orensen v. Keyser, it is ordered that the decree 
of the district court appealedfrora be and tlie same is hereby reversed; that 
this cause be remanded to the district court, witli instructions to enter a dè- 
cree in favor of libelants for the sum of $1,576.58, and costs, together with 
tbe cost? of this appeal. 



"WoLD et al. V. Ketseb. 

{Circuit Court of Appeals, Fifth Circuit. Jnne SO, Î893.) 

No. 88. 

Appeal from the United States District Court for the Southern Division of 
the Southern District of Mississiiipi. 

In Admiralty. Libel by Hermann Wold and others, ownerS of the bark 
Foldin, against W. S. Keyser, for demurrage. Libel dismisaed. Libelants 
appeal. Eeversed. 

/. D. Bouse and Wm. Grant, for appellants. 

E. H. McCaleb and /. C. Avery, for appellee. 

Befor^ Fabses and McCormice, Circuit Judges, and Locke, District 
Judge. 

Paedee, Circuit Judge. On the 14th of Novemlier, 1889, the ISTorwegian 
bark Foldin, then lying at Stettin, was chartered to W. S. Keyser to takea 
cargo of hewn or sawn pitch pine timber from 8hip island to the portof Liv- 
erpool. Tbe charter contained the usual gênera) clauses, together with the 
folio wing spécial clause, which is the subject of dispute in this case, viz.: 
"Twenty-two running days, Sundays and holidays excepted, are to be allowed 
« * « in which to load tlie ship at port of loading. * * * In the 
compntation of the days allowed for delivering the cargo shall be excluded 
any tirae lost by reason of floods, droughts, stornîs, or any extraordinary occur- 
rence beyond the control of the charterers. Demurrage to be paid for each 
working day beyond tbe days allowed for loading at £12 per day, and the 
charterers may keep the ship on demurrage ten days." The libel allèges, and 
the answer admits, that the vessel arrived and was ready to receive cargo on 
the 21st day of January, 1890, and that the lay days in due course expired 
February 15, 1896, at which date no cargo had been furnished. Delivery of 
cargo did not begin until February 20th, and the loading was not completed 
until March 27, 1890. As an excuse for this delay the défendant allèges in 
his answer "that, at the time the said bark reported for cargo under the terms 
of said charter, there was an unusual, gênerai, and extenslve drought pre- 
vailing throughouf the whole section of country from which timber is ob- 
tained for the loading of ships at Ship island, Moss point, and other points in 
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the vlcJBi|;y> yblch dro«gljit,o«ntinued foj;.a.Joi)g tlnje, and preyented this 
respoiidept ftôpa ohtaining cargo for the igSàî'ng M sàiq vëssel, notwithstand- 
ing he had made arrangeroents for procuring same ;in araple Urne tb hâve 
loaded her wit^in the period of twenty-two riinning dajs.'but for said drought 
and storips.*' 

This case also 13 similar totliat of Sorenséhi. geyser, 52 Ped. Rep. 163, 
(just decided.) The différences are that the lay days for loading cargo are 
described as "running days, S.ùndays and légal holidays excepted," instead ot 
working days, a lesser rate of deraurrage, and that the cargo to be furnished 
was to be bewn or savyn pitch pine tiraber. From the démarrage days 
claimed, and ordinarily expiring on ïebruary Ist, we deduct February 8th, 
as a stormy di*y, leaving 35 days for whioh deraurrage is due at £12 per day. 

l'or theréasbu given in Sorensen v. Keyser, it is ordered that the decree of 
the distriét coiirt appealed froDa be and the same Is hereby reversed; and that 
this cause be remanded to the district court, with inàtructlons to enter a de- 
cree In favor of libelants ta the sum of $2,043.72, and costs, together with 
the costs of this appeal. 



Mare «t aZ. «. Home Ins. Co. of New York. Same r. Orient Iks. 
Ck). OF Hartford, Conn. Same v. British-àmerica Ins. Co. of 
Toronto, Canada. 

: '(Dtetrtot Cowrti s. U-JWew rorfc July 28, 1893.) 

M41URB. jNspSASOK—FiBB—EiDBE-rOoNSTBDOTioN— Exception or Partioolar Trip. 
An Insm-àncè polioy in^uréà' a vessel agftinst flre on"all inland waters as far 
^ South as'Norîollr, Va; " AitterWards a rider wàs attachéd tt> thé poUcy, Kmng per- 
mission to the tugto go as far south as Charleslon, "but not to cover on trips 
elther way between Norfolk ., and Charleston." On her way from Norfolk to 
Oharleston, and while north of Norfolk, the tug cauglit flre attd was bnrned. Seld 
that, being at the time on a trip between Norfolk and Charlestoiii the wordlng of 
-the rider piWénted any tecomr on th« poUoy, even It the loas occurrea on 
"inland waters." 

In Admirâlty. Ldbd on polioiés of marine Insurance. Libel dis- 
''missëd. ■■■,■■' 

Bene&Jét & *Bènedkty for libelantL 
Cbiperiter (fc jMbsto*, for respbndènts, 

Brown, Pistrict Judge. In pr about Janriary,1890,therespondents 
issued policies of marine insurajice by whioh they insured the libelant 
for one year against loss by fire, etc., on the tug D. L. Flanagan, in 
thé "bays and harbor of New York, East and' North or Hudson rivers, 
wWers of New Jersey, Long Islaiid sound and shores, and as far as New 
J^edford, and a/î inland waters as far south as Norfolk, Virginia, and ail 
waters adjacent, Connecting, or trlbufary to any of the above waters." 
The description of the watiers and places privileged to be used was in 
ptint, exbept the above clause in italics, which was in writing. 
Oh Juné 12, 1890, a rider was àttached to the iwlicy as foUows: 
"Permission ishéreby* given the tiig D.L. Flanagan to use port and harbor 
of Charlesïpn, and to go as far as the jetties at Charlestoa, but iiot to covet 
on trips eitbier way between Norfolk and Charlestou." 
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On June 16, 1890, at 1:15 a. m., the sleam tug left Norfolk, Va., on 
a trip to Charleston. At about 3:30 a. M. fire was discovered by the 
second engineer in the boiler room, and in a few moments the fire burst 
iip through the hull, to the serions damage of the tug. 

There is a serions conflict in the évidence as to the position of the 
tug, wbether she was inside or outside of Cape Henry, at the time when 
the fire was discovered. I do not, however, find it necessary to déter- 
mine this point, for the reason that there is no doubt that when the fire 
broke ont the tug was not at Norfolk, nor within the port of Norfolk, 
but was upon a trip between Norfolk and Charleston; and I am of the 
opinion that the language of the rider is so explicit and unambiguous, 
that it cannot properly be narrowed by légal construction so as to make 
the policy cover any part of the trip to Charleston, even while within 
the inland waters of Chesapeake ba)'. 

It is urged that the rider was intended as an addifional privilège, and 
not to narrow the extent of the previous Insurance which would at least 
cover the inland waters of Chesapeake bay, and the "waters adjacent 
thereto." This argument at first impressed me with considérable force. 
It seems to me wrong, however, to yield to it. The rider does, in some 
respects, undoubtedly, extend the scope of the insurance, by giving the 
privilège of the use of the port and harbor of Charleston, and the waters 
as far as the jetties. But in granting Ihis additional privilège, which ap- 
pears to hâve been without any additional considération, it was surely 
compétent to the instirers to annex to it such a condition, or exception, 
as they saw fit. And when they explicitly say, "not to cover ou trips 
either way between Norfolk and Charleston," it seems to me that the 
court bas no right to hold that the exclusion means anything less than 
what the words themselves import, namely, the whole trip from port to 
port. 

If it were necessary, or proper even, to inquire what reason there 
might be for such an exception, it is quite plain that the conditions in- 
volved in the préparation the equipment of the tug for the prosecu- 
tion of a trip between Norfolk and Charleston, would necessarily be quite 
différent from her equipment and préparation for river, or harbor or in- 
land business. The liability of the tug to accidents within the policy 
while prosecuting such a trip might be greater, not merely when on the 
high seas, but at aU stages of the voyage. Without regard, however, to 
the increased risks, it is sufHcient to say that the express exception of 
the rider is so clear and unambiguous as not to admit, as it seems to 
me, of any restriction nnder the rules of légal construction. On this 
ground the libels must be dismissed, with costs. 
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The Viola. 

MuRRAï V. United States. 
(CiircMit Court, E. D. Pennsylvania. July 1, 1893 

1. SALVi^GB— What Constitutes— Towagb. 

Towing Into port a lightship which had broken adrîtt during a severe storm, and 
been carrled out to sea, is not a salvage service, when the lightahip was not iu 
péril wben she was taken into tow, and could, with a little delay, hâve reached a 
place of saf ety without assistadce. 

2, Tow AGE SBnvîCBS— Compensation. 

In determining the compensation for a tov^age service, the value of the towing 
vessel and cargo, the riak inourred, the faot that the vessel was not intended or 
i adapted for.towage service, the chance of endangering the towing vesaePs insur- 
anoe, the time spent in and the danger incurred by lying by the vessel towed be- 
fore the towing could commence, and thé time spent in deviating f rom her course, 
may be considered, although; the service réndered does not amount to a salvage 
service. 

Suit under Act Màrch 3, 1887, (24 St. at Large, "p. 505,) by Lawrence 
Muiray, màster of the British ^teamship Viola, to reeover for services 
réndered in towing the United States lightship No. 45 into port. Decree 
for libelant'; 

John F. Lewis, ÇOartîs TUton, of çounsel,) for libelant, cited, as to what 
coristituted a salvage service: The Saragossa, 1 Ben. 551; The Charles 
Adolphe, Swâb;'l55; The Reward, 1 W. Rob. 177; The Charlotte, 3 W. 
Rob. 71. 

Robert Ralston, Asst. U. S. Atty., and EUery P. Ingham, U. S. Atty. 

The service réndered waa not salvage, but to;yage, which has been de- 
scribed to be "tlie employment of one vessel to expedite the voyage of an- 
other, where nothing more la required than the accelerating her piogress. " 
Dr. LusHiNGTON, in The Prinoess Alice, 3 W. Rob. 138, at page 140; Carver, 
Carriàge by Sea, § 340, p. 343. 

Butler, District Judge. On the night of April 8th, during a very 
severe storm, the government lightship No. 45, worth about $50,000, 
(auchored oft' the coastof Delaware,) broke adrift, and was carried out to 
sea. She was Wçll equipped for keeping afloat, and sufficiently pro- 
viëioned for a three months' voyage. Her crew consisted of a mate and 
five men, — the master being on shore. While the storm lasted she was 
kept before the wind, and until, it passed she could not get back, with- 
out aid. She raiged a signal indieating her désire for towage, and, after 
passing two vessela unablè to render this service, she met and came into 
communication with the steaniship Viola, a large vessel loaded with 
sugar and bound for New York. This vessel, deeming it unsafe to at- 
tempt the service until the storm should abate or moderate, remained by 
until the next day when she took the lightship in tow, under the cir- 
cumstances described by the witnesses, and broughther toCape Henry, 
a distance of about 125 miles. In doing this the Viola was compelled 

'Keported by Mark Wilks Collet, Esçl., of the Philaùelphia bar. 
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to deviate slightly from her proper course to New York; and her crew in 
passing back and forth between the vessels, incurred the risk usual to 
such serviœs performed in a rough sea. When taken in tow the light- 
ehip had net sustained any injury, nor had hercrewastheseveral mem- 
bers of it say, seen any cause for alarm. They had declined to be taken 
off by the passing vessels referred to. The signal for towage was raised, 
as they testify, because it was considered important toget the ship back 
to her station without delay which could only be done with the aid of 
6uch help. 

The view I entertain of the case renders a more minute statement of 
facts unnecessary, The libelant's claim is for salvage services. To sus- 
tain it I must find that the lightship was in péril when the Viola came 
to her aid. This the eyidence does not permit. She was drifting be- 
fore the wind in a severe storm, but was riding safely, had sutfered no 
injury or loss, was thoroughly provisioned, with everything in good con- 
dition. She had safely passed through the violence of the tempest, and 
in a little while, with the improved weather which followed, cpuld hâve 
returned to the station, or hâve gone into port elsewhere, without assist- 
ance. The libelant's witnesses admit that the situation involved no péril 
if her crew was compétent for its duty. They infer however that it was 
not — that it was déficient in knowledge and expérience — from what they 
saw of the vessel's movements. This inference is sought to be supported 
by the cross-examination of the crew on the gênerai subject of naviga- 
tion. Some answers of Kambaren, a Norwegian, whom the respondent 
put forward as possessing accurate knowledge on the subject, would cer- 
tainly show extraordinary ignorance if he made them understandingly. 
They are so extraordinary, however, asto justify belief that he did not 
understand the questions. It is incredible that a man who answered 
other questions on the subject so intelligently, and who seems to hâve 
had considérable expérience in navigating vessels, should bave know- 
ingly made such answers. He understands our language very imper- 
fectly and it may well be inferred that he misunderstood the questions. 
It is clear that the management of the vessel carried her safely through 
the violence of the storm; and although she was not kept from drifting 
as the witnesses describe, it is at least open to question whether auother 
crew could hâve done better under the circumstances. In my judgment, 
it is not shown that the men Were incompétent for the service, and that 
the vessel was consequently in danger. I believe as before stated, that 
with the improved weather which followed they could hâve safely brought 
her back, or hâve taken her in port elsewhere. She signaled for assist- 
ance, as the maté says, not because she was in distress but because she 
was neeiled at her station earlier than she could get there without it. 
There was no alarm on board. as is shown not only by what the mem- 
bers of the crew say, but also by the fact that they refused to be taken 
off by passing vessels. I regard the testimony of Commander Reed, a 
navigator, of large expérience, respecting the ship's situation, her man- 
agement by the crew, and her probable danger, as entitled to considér- 
able weight. 
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'■'■'■ NdtWittistflddmg, hôwèvéri the sôîviiMS were not spch as command 
'^l^ùgé'C<)ïïiJ)enBatiGii, théy were higMy meritorioûs, and shoulâ becom- 
péûBateâ âtscbrdiilgly. ^ THe Viola wàa a large and valuable vessel and 
Hîte icà*l*yi»g a valïiable cargo. SheSS^aenot designed for towing, nor 
adapted té thei service. In ly ing by tbe lightship and going out of her 
cotitse to do so in the storm, and aftérwards taking her in towunder the 
circmto^tancési she incurred serious responsibility— some rjsk to herself, 
her cargo and crew, as wdl as the posslbility of endangering her Insur- 
ance. Thèse things should ail be considered in determining the amount 
due for her services. She behaved well and generously atid should be 
liberally compensated. The services vfere extraordinary, and there is 
no rulé by whîch their value can be measured with exactness. While 
they are hot salvage services they partake somewhat of the nature ofsuch 
services. Thëy were voluntarily and ungrudgingly rendered» under cir- 
cumstancés tbat njade them Very valuable to the government and should 
be uhgrudgingiy paid for. In view of ail the considérations involved, I 
think the libelant should bave $2,600; and this sum is accordingly 
aivarded^ A decree may beentered for this amount with costs. 



Thé Chalmettb. 
Làverty a (d. V. The Chalmettb. 

(DlsirUit C&wrt, s. D. Nea Tork. June 28, 1893.) 

l. Collision— rYiissBi/S fT Whabvbs— iMPraowo Boat Takbs Risk op Consteuotion. 
A boat wlîich' lé allow'ed to kwing against a steamer at rest takes ail the risks bf 
the steamer'à' construction, and of any damaRe to herself caused by sucb contact. 

3. 8aM«— PppPBLLEB BLADB-rAWiHiGBD INJOBT IBOM— WeIGHT OF BviDENCB. 

Wbere a ligbtér swuiie unctér tbe stern of a steamehip laying at a wharf, and re- 
ceived Injuries from whlch sbe Bank, and tbe weight of évidence indicated tbat the 
injuries were not cpnsed by ^ blow from the steamer's propeller, but probably by 
the surging bf the lighter against the yoke of the rudder, it was held that the lighter 
oould ùdt redover. 

In Admirai ty. Libel for injury caused by steamer's propeUer. Dis- 
mîesèd. 
: H^land & Zdbriskie, for libelants. 
Gharles H. Tweed tinà. B. D. Bmedîct, for claim&nta. 

Brown, District Judge; The libel charges that between 3 and 4 
o'dock' in the afternoon of December 26, 1891, while the libelant's 
lighter Alfred CqUibs was being moved stem first towards the bulkhead 
frôm alongside the steamer Ghalmette, which iay oii the southerly side 
otpiét 25, North river, the stéanàer's propeller was suddenly set in mo- 
tion and came in contact wiéh the starboard qùarter of thé lighter, break- 
irigsome plànka andioa»siîig;her aftéfw$rdait6 ainkiThèi libel was filed 
to recover the damages. 
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The évidence shows an oval-shaped wound a little beneath the water 
\me ftom four to seven feet distant from the stern post of the lighter,ex- 
tending across the third, fourth, and âfth plank streaks from the top. 
Theplanks were from sixte seven and a half inches wide, one or two 
of whiçh were cracked and broken. The marks of the wound consisted 
of two somewhat sharp and narrow surface cuts, and beyond. them three 
very rough and ragged abrasions, or scourings beneath the grain, vary- 
ing fron^ five to six inches broad, and running somewhat diagonally 
«cross the plank streaks. 

The lighter had come alongside the Chalmette with a cargo of iron, 
•wbich she had expected to deliver to the steamer; but as it could not 
be taken aboard, the lighter, after several hours, wag ordered away. The 
steamer sailed at quartei; before 5, and from 1 o'clock.till 4 she had been, 
as usual, working her propeller ocçasionally, sometjrnes forwards, some- 
times backwards. The master of the lighter testifies that before prpceed- 
ing tp hatil his lighter astern for the purpose of pporing her near the 
bulkhead behi|nd, the steamer, he looked to see whether the propejler 
was in motion, atid that it was not in motion when he began to hauïthe 
lighter astern; but that it started up aa the lighter came undgr the 
quarter of the steanjer, the wind and tide setting the lighter th^at yray to- 
wards the bulkhead. 

It is not 4çni,ed that when the lighter got underthe steanjer's quarter, 
the propeller was in motion. The witnesses for the steamer testify that 
the propellei: w^s in motion when the lighter started, that a suitable anji 
proper watch was kept astern, and that as soon as the lighter was seen 
to be coming under her quarter, the engine was stoppqd; and that the 
lighter hupg fora considérable time across the stem of the steamer; and 
it is contended that the wounds showii, and the daniage done, were not 
caused, and couid not hâve been caused, by contact with the propeller, 
but only by contact with the iron yoke of the rudder, a projection about 
20 inches in length by 5 or 6 inches across on the top, used for fasten- 
ing chains to the rudder in case of accident to the steam gear for steer- 
ing. The libelants contend that the damage was done by the propeller 
alone. 

There is considérable conflict in the évidence; and as the damage was 
done beneath the water line, and no one saw just what did it, the ques- 
tion whether it was done by the propeller, or by the yoke of the rudder, 
must be determined by inference from the circumstantial évidence and 
the probabilities of the case, since direct observation was not possible. 

Upon the best considération I hâve been able to give the case, my 
judgment is that the wounds were not probably caused by the propeller 
blades; but by the j'oke of the rudder, which at the time was held firmly 
fast. The two sharp and thin surface cuts just beyond the three broad 
and ragged abrasions above referred to, could not bave been caused by 
the blades of the propeller, since the shape and the direction of the ro- 
tations of the blade edges were not such as could produce straight thin 
cuts like those shown, and in the direction shown, in the plank produced 
upon the trial. They might hâve been produced by the surging of the 
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ligiiter up and down, agaînst the corners of the yoke, throngh the waves 
iîi the slip, and tbe yoke is of a breadth corrésponding with the three 
broad'âWasions. The extrême roughness of thèse abrasions also, and 
the ragged and broomy ends of the grain of the wood still left at the 
sidés of thèse three abrasions, could not bave been made, itseems to me, 
by an object in rapid motion, like the blades of a propeller; but only by 
a cômpkijitively slow motion suçh as the surging of boats, and the rub- 
bing a^àîhstsùch a projection'would produce. In other cases before me 
of wounds produçed by propellers, the appearance of the wound bas 
beèn wHëlly différent, (see The El Dorado, 27 Fed. Rep. 762, and 3%e 
City of Piieblo, l^ar. Reg., Appl 14, 1886, thère cited; affirmed on ap- 
peàl;), and thç testipiony of Mr. Reed is very sixong to the effect that 
wouûd^,: ïike thèse coùld'nbt l^avebeen produçed by a propeller; and thàt 
thé cohsWctidn' pf the ôteaiiifeir and of the stërn of the lighter, as illus- 
tràtéd fey'iilpdèls,' were sùch that they could not possibly bave corne in 
contact at a'pbint from '4 tô 7 feet only from the lighter's stem, and not 
nela^èl: than lâ'fëët; and thât a greater distance wonld be necessary in 
ôrdértbpro'dùfce abrasions ùpon several planks of the lighter such as 
this'Wcl^iid eihibited. 

Thé illbélà^s bave not fceèn able to meet thèse considérations by any 
direct évidence; from the nature of the case they could not. It is to be 
regrfettéd that the deternairiatîon of the cause of the wound could not be 
made upon more direct and décisive évidence than the inferences above 
mientionéd. But tlie burdéh ùf proof being upon the libelant to show 
n^ligençe or fault in the défendant in order to recover, tins must be 
established by a reasonable^prëponderance of évidence. In the présent 
case, this dpesnôt seem tO nie to be established, but the contrary. 

As respects thé yoke on the rudder, the lighter took ail the risks of 
the, steamer's construction ifi allovring hér to swing in under the steamer'a 
stem, instead of keeping her off by àdditional lines; and the risk of any 
contacts with her whiéh'were therëby caused. The British Empire, 24 
Fed, Rep. 493; 2%« WiUié^cmd The I/udgate HiU, 29 Fed. Rep. 153. 

The libel is dismissed; but, under the circumstances of doubt, with- 
out costs. 
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Clotjd V. City of Sumas. 
«Hrcult Court, D. Washington, N. D, September 7, 1893.) 

Fedbbai, CouETS-JurnsDicTioN— Action bt Assignée. 

The statutory rule that an assignée of a chose in action cannot sue thereon în the 
fédéral courts, unless a suit would hâve been cognizable thereln if no assignment 
bad beeumadé, applies to an assignée, by indorsement, of a city warrant. 

At Law. Action by J. A. Cloud against the city of Sumas on city 
warrants, of which plaintiff was assignée. Défendant demurred, on the 
ground that the United States court has no jurisdictioû. Sustained. 

Smith & lÀttél, for plaintiff. 

Ohambers & Lambert, for défendant. 

Haïifoed, District Judge. The complaint in thig case allèges that 
thé town of Sumas, a municipal corporation of thisstatè, miade and is- 
sued certain warrants payable to the order of a firm doing business in 
said town undpr the name pf the "First Bank of Sumas;" that the said 
firm thereafter "duly sold, indorsed, and transferred said warrants to 
plaintiff, " who is a citizen of the state of New York. There is no alléga- 
tion as to the citizenship of the persons composing said firm; presum- 
ably.therefore, they are citizens of the state in which the firm was 
located. The first section of the statute defining the jurisdiction of 
United States circuit courts is in two parts. The first, in a long in- 
volved sentence, prescribes what is essential in a case to bring it within 
the jurisdiction of a circuit court of the United States; and the second 
part of the section is another long involved sentence, which spécifies a 
variety of différent circumstances which may create exceptions, and pre- 
vent jurisdiction from attaching. In this case there is a controversy be- 
tween citizens of différent stàtes, and the amount involved exceeds the 
sum of $2,000; therefore it belongs to one of the classes of cases de- 
scribed in the first part of said section, and is within the jurisdiction of 
this court, unless it also belongs to one of the classes of excepted cases 
described in the second part of said section. The défendant has filed a 
demnrrer denying tlie jurisdiction of the court, and claims that the case 
falls within the exceptions, because it is brought by an assignée upon a 
chose in action, and an action in this court could not be maintained upon 
it, if tbere had been no assignment. The plaintiff insists that the fact 
of the warrant sued on having been made and issued by a corporation 
saves the case from falling within the exception. 

It is my opinion that, as the warrants are not made payable to bearer, 
and as the plaintiff allèges a transfer of the property in the same to him 
by writtén indorsement thereon, and not by mère delivery, only that 
portion of the clause which is applicable to suits by ah assignée, upon 
a chose in action, not payable to bearer, need be considered. For the 
pûrposes qf fhis case, the clause in question should beread thus: 

"Nor shail aiiy circuit or district court hâve cognizance of any suit except 
npon foreign bills of exchange, to recover' the contenta of aay promissory 
v.52F.no.2— 12 
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note or other chose in action in favor of any assignée, * * • unless such 
suit might hâve been prosjecuted in suoh cpurt to recover the said contents, 
if no assignment * * * had been made. " 

By omittîflg ûU portions of the statutenot applicable, ^we find the 
questions concerning instruments paya.ble to bearer, actions by subse- 
quftatr àoWers, and instruments maele by corporations to be eliminated. 
Thî* tei^ding pf the stsitùte giyes a rule which is cleara,nd unambiguous; 
it fits tbecase under considération, and excludes it from the jurisdiction 
of;theJJnited.State8 circuit courts. 

Tjtiç (jtieniurrer is sustained, and the action will be dismiissed, without 
preji|d|ce to a new action in any otheir court. 



tJHidAÎEio. ^é, P. & k. C. Ry. to. à'al >, Kansas City', St. J. & 

" ,.|;^^''v ; ■ : -, ' 'c, b.'r; 00. ,'; /■ 

tàiteuit Court, W. D. MlsstmrU 8t. Joseph Division. Décembèr, 1800.) 

KUNiOIVAt doKPOJUTIONB-^BOINAKCBB-^TISX Ot BiCIUtOAD TsÀCKSi ■ 

4 ,city .ordinance giviDg » railroad a rlgbt of way on ccndttioD tbat it allovr other 
roàd« tnë uto of it« ti'ackÀ witbtii tbo Oliy liniitè, does not bind'it to allow another 
read itheuse of traoks, laid since tbe érdinaDce went into effect, beyond the riKht 
Oit ^»^ ^^«uited. tiieretqr, but ia binditig in respect to traoks on isucb ligbt ot way. 

Ih Èquity. Bill by the Chicago, St. Paul & Kans^s City Railway 
Conopany to coraperthe! Kansas City, St. Joseph & Cpuncil Bluffs Rail- 
road Çonapanjyto allow the plaintilf the use of the defendant'a tracks 
witl^îp thelîmiis of the city of St. Joseph. A prelinainary mandatory 
iiyunction wa^ denieiJ, . 38 I*ed. Rep. 68. The case.is now on final 
hearing. Becree fp? plaintiff as tô a part of itsçlaim. 
Prott, Férn/ dSr Â^à^omn, for plàintiff, 
J. M. Wopîworih aja.pi Strong & Momnan, for défendant. 

, BiŒWEE, Circuit Jûdge. This case was before us last sprîhg upon an 
application for a* preliminary mandatory injunction. That; application 
wasrefused. 38 Fed., Rl^p. 58. The case is now présented on plead- 
ings and proof for filial tearing. We intimated in the opinion then 
filed that the lirait of rigbti under the city ordinance, as against the défend- 
ant, was that portion ôf tii,e track thrpugh ihe city, limita to which the 
right of way had bèen^^iven by ordinance. After the yery careful, elab- 
orate arguments ,by cpunsel on both sidps, thé intimation then given bas 
strengthened ihto cpnyiçtion. As noticed then, there Were" two ordi- 
nànces. The firstpTpyiàéd that, upon conditions named, other railroad 
çompanies shpuld naye the right "to ru n their cars,, locomotives, and 
trains over and upon ihp said St, Joseph & Council Bluffs Railroad." 
And the second,, pajssed four daye thereafter, added thèse four words: 
" Within such city liniits." The ordiuance gave the right of way down 
to George alley, This right was giyeix in relinquisljimiBnt of a subscrip- 
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tion, and accompanîed by an obligation to pay certain damages bythe 
city. Kow, 88 then stated, it la familiac law that ail coutracts are to be 
interpreted in the light of surrounding facts, and gênerai words and ex- 
pressions may often be limitéd thereby. JVogft v. Tourne, 5 Wall. 689; 
Merriam v. U. S., 107 D. S. 437, 2 Sup. Ct. Rep. 636» The St. Joseph 
& Council Bluffs Company was organized with a view of building a road 
from Council Bluffs to St. Joseph. The city, by the first ordinance, 
gave it the right to enter the city, and corne as far as George alley, with 
a proviso that other companies might use its road. Obviously, the natural 
interprétation of that was the whole which it was chartered to build. 
The second ordinance was unquestionably a limitation, and clearly re- 
duced the right of use from the entire line to that part within the city 
limits. - As from George alley northward was ail of the road within the 
city limits contemplated, was ail to which the right of way was given, 
was expressly the subject-matter of the ordinance, the provision for use 
had référence to that portion. It would be strange if the parties con- 
tracting for a limited right of way could be understood as having in 
view othér Unes of road, and différent rights of way, to be acquired un- 
der subséquent ordinances or subséquent législations, or from consolida- 
tion with companies having other and différent rights. General words 
and expressions in contracta and statutes ftte almost always considered 
as limited by spécial words and expressions, and that which is obviously 
in the thought of parties the subject-matter of a contract is not to be 
broadened by mère gênerai expressions, unless, from the language and 
surrounding circomstances, it seems imperative that it be so broadened. 
As I suggested in the former opinion, suppose, instead of being a 
mère matter of city ordinance, the législature had, in granting this charter 
to build the road from St. Joseph to Council Bluffs, burdened it with the 
provision that other roads should hâve the privilège of using that portion 
of the track within the state of Missouri, would not that burden be limited 
to the track whiçh, by that législation, it was au thorized to build ? And 
if subsequently the company received power to build from St. Joseph 
to St. Louis, could it be fairly contended that this new road, built un- 
der a new grant of power, was burdened with the same obligation which 
rested upon the track northward from St. Joseph to the state line? The 
more I hâve reflected on this, the more strongly am I convinced that 
the burden assumed was limited to the right given, and that ail that 
was meant by the addition of the words " within said city limits " was 
to reduce the burden from the entire line to that portion of the road 
within the city limits to which the right of way was by the ordinance 
given. At any rate, the meaning is doubtful, and equity does not en- 
force the spécifie performance of contracts whose terms and obligations 
are uncertain and doubtful. With référence to that portion of the road 
down to George alley, it seems to me immaterial that there was in the 
beginning but one track, and that that ia now so oocupied that it would 
not be s&fe to permit ita use by another company. The défendant bas 
built othfflrtiacka on that right of way, and there is no question under 
th» te^mony but that soûie of thèse tracks might be safely used by the 



«$tu|Ja|iiant withont préjudice tothé business ofthç défendant. la 
tberoaee of Central Tntst Go. v. Wabàsh, St. L. & P. Ry. Co.\ 29 Fed. 
Bei).:&46, I oonsidered at some length the power of a court of equity 
in case of a contmct of this kind; and I bave nothing to add to what 
I there said. I thinka court bas power to enforce a contract between 
parties of the same nature as those wbicb we know, as a matter of gên- 
erai knowledge, railroad companies are constantly making and keeping. 
A decree will therefore be entered decreeing to complainant the right to 
use the tfack of the défendant from the northern limits of the city down 
as fat as George alley; the balance of relief claimed by complainant will 
be denied} the costs will be divided. 



KORTLANBEB V. EmTOJ». 

(Ç^ircutt Court of Â-ppeal», S^lxth Circuit. Ootç>b«r 10, 189S.) 
■l!ito.2a. ■■ 

1, :O0AlUNTE~AlTU0ATI<l]f .or O0I<IiAEESA3>— COIITBAOT. 

4 debt payable In içstallments was secured toits wbo^e amonnt b^lnsuranoe 
pôliclès on certain bùlralngs for tba beheflt of the creditof, and al^o by thé guar- 
tfntijr Qf «ithijrd persoqfdr the part flrst due. Hetdi that the creditor had a right 
to hoid the insurance money paid vrhea the buildings werè burjied as security for 
the part bf the debt hpt covered by the gnaranty, althbngh not yet due, and that 
the guarantor wàs liable for the unpald installmenta oorered by bis gnarsnty. 
£n0ii^/iT. Ca77ie]/,,^,]y[ich. 183, dlstinguished. 

a. Bamb— Èelbàsb. ' ':'' ■ 

Wfaere a créditer whqse debt is secured by flre insUranoe pollcies, and in part by 
apere^nal guaranty, sccepts from the insurance coinpanjes an amount less than 
the f ace of the poliCiéà, the burden of proof is on the guarantor to show that the 
créditer £[0t less thah Iras due hlm, and thereby releasâ the guarantor from his 
contract. > , ,; 

3l Balb— Rétention 0» Titi-b— Inscbanob. 

Whei^ a contract ôf âàle of furniture provides that thetitle shall remain in the 
Kl],eruiitU the prlcpjs paid, and the furniture Isinsnred for hls beneflt, and he 
-pays,tbe premlum, heisentitled to ail the insurance money coming fromaloss, 
ahd the purchaser has ho ihterest in it. 

4 Bakb. ; ' 

If the purcbaser pays the premium^a charge to phe jni? that the seller hasa 
right tp apply so muoh bf the insurance money as Is necesaary to pay tha balance 
due on the furniture, and hold the surplus under the direction of the purchaser, 
to reduoe the Uabilitx.of the guarantor of another debt due from the purchaser to 
the seller', is net to thé préjudice of the guarantor, ner, as to him, a grouud for er- 
rer. 

In Error to the CSrcuit Court of the United States for the Western Dis- 
trict ofMicbigan. 

. At Law. Action in atmmpait on a contract of guaranty by Robert W. 
Elston against Adolph H. Kortlander. Judgmeut for plaintiff. De- 
fendant bringSi enror. AflBrmed. 

Statement byTAïSE, Circuit Judge: 

Bobert W* Êlston, an alien, brought his action in asmmpsU against 
Âdolpb H, IÇortlander, a résident of Michi^n, on a written contract of 
gtiairftnty. piston was the owner of an liotel and tract of land in Kent 
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county, Mich., which in June, 1890, he contracted to sell to one Edwin 
Carman for $12,000, to be paid: $200 on the delivery of the contract; 
$200 or more on the 27 th day of each month, up to and including June 
27, 1891; and the remainder in monthly payments of $300 on the 
27th of each month thereafter, with interest at the rate of 7 per cent, 
per annura, to be paid semiannually from the date of the contract upon 
so much of the purchase money as remained unpaid. Carman agreed, 
among other things, to insure the buildings then erected and to be there- 
after erected on said premises in companies to be approved by Elston, 
for Elston's benefit, in the sum of at least $6,000, so long as any bal- 
ance should remain unpaid on the contract; and to forthwith deliver the 
policy or policies therefor to Elston; and, in case Carman failed to in- 
sure, Elston was given the right to do so, and to add the cost thereof to 
the amount due under the contract, with interest at 10 per cent. A deed 
was to be executed when $8,000 of the purchase money had been paid. 
Right of re-entry was reserved to Elston in case of default in any pay- 
ment by Carman. Carman covenanted that ail buildings, érections, and 
improvements then upon or thereafter to be placed upon the premises 
should stand as security for the payments of sums agreed to be paid by 
him, and should not be removed from the premises without the written 
consent of Elston. 

Kortlander guarantied the payment of $3,000 of the purchase money, 
as follows: 

"In considération of the making by the said Robert W. Elston with the said 
Edwin Carman, at my request, of the foregoing agreement, and also for other 
good and valuable conaideration, the receipt whereof is hereby confessed and 
acknowledged, I do hereby become security for the punctual payment of the 
three thousand dollars ($3,000) of principal Brst to be paid by the terms of 
the foregoing contract by the said Edwin Carman to the said Robert W. El- 
ston, together with the interest thereon, at the time and in the manner ex- 
pressed in said contract, and hereby guaranty the payment thereof as éx- 
pressed in said contract, and, in defauit of payaient by the said Edwin Car- 
man, I do hereby promise and agrée to and with the said Robert W. Elston 
to pay him said amount, with the interest thereon, without requiring notice 
or proof of demand being made. 

"Dated this 2Uh day of June, 1890. 

"A. H. KORTLANDEE. [t. fl.] 

"In présence of Charles Chandler." 

Cariùan already had possession of the premises under a lease from El- 
ston, and now continued it under the contract. He had, in May, 1890, 
bought the hôtel furniture from Elston for $1,500, — $388 in cash, and 
the rest to be paid in monthly installments, the last payable in May, 
1891. The contract of purchase provided that the title to the çhattels 
should remain in Elston until the purchase money was fully paid, but 
that Carman mjght use them, subject to Elston's right to repossess him- 
self in case of default on any payment. Carman paid $588 in cash on 
the furniture contract. At the date of the contracts, Elston had three 
policies of fire insurance on the hotel and furniture,^-one in the Citi- 
zens' Fire Insurance Company for $1,300 ou buildings and $700 on the 
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fumiture, thé second in the Undérwrtitérs Company for $1,400 on thc 
buildings aild $600 On the furnitùre, and the third in thé Royal Insur- 
ance Company for $1,300 on the buildings and $700 on the furniture. 
When Elston delivered the property to Carman, he took the policies to 
thé office of the agent of the companies. He did not find the agent, 
but left the policies, with notice that he had sold the place on contract. 
The policies were returned to Ëlston, and by him put away without ex- 
amination. The agent had indorsed upon the Citizens' and the Under- 
writers' policies a mémorandum that the land and buildings insured had 
been sold on contract to Edwin Carman, to whora the loss, if any, was 
payable, as his interest might appear, Upon the Royal policy there was 
no indorsement. 

On the 14th of August, 1890, ail the buildings and a large part of the 
furniture were destroyed by fire. On August 16th, Carman assigned his 
interest in the two policies indorsed to him to Elston, at the request of 
Elston's attorney, Fitzgerald, with whom Elston had left the policies 
during his absence from home. Suit was begun on ail three policies, 
and, pending suit, the claim was settled for $4,050 without référence to 
any division of the fund between the buildings and the personal prop- 
erty. This amount Elston kept, and on August 17, 1891, brought suit 
against Kortlander on the guaranty. The amount of money due on the 
land contract by its terms, up to and including July 27, 1891, was 
$3,000 and interest. Of this, Carman had paid $400, as Elston ad- 
mitted, and he claimed to hâve paid $200 more. This made one issue 
of fact at the trial. Another controversy was as to the manner in which 
the Insurance money should be applied. Kortlander claimed that 
Elston should crédit it on the first amounta due under the contract, thus 
paying everything which he had gna,ranteed; andhe introduced himself 
and Carman as witijessç3 to prove that, in considération of Carman's as- 
signing the policies, Elston agreed to apply the money so as to release 
Kortlander. Elston denied having made any such agreement, and this 
presented another issue of fact on the évidence. Finally, Kortlander 
claimed to be Credited with the amount received by Elston as insurance 
on the Personal property, on the ground that Carman, having paid 
iîlston the premium when ihe bought the furniture,' was entitled to apply 
ihe insurance as he wished, and had applied it to the land contract and 
the first payments thereunder. Elston denied that Carman had paid 
the premium on the personal property insurance, and this made a third 
issue of fact for the jury. Under the instructions of the court, the jury 
returned a verdict for ElstOn of $2,441.60. Upon this was entered the 
judgment which this writ of error was brought to reverse. Defendant's 
counsel requested several chargés, which were reftised, and excepted to 
a number of passages in the charge as given. The assignments of error, 
based on thèse rulihgsof thé circuit court, are referred to in the opinion. 

James E. McBride, Lyrndn D. Noms, and Jfori Norris, for plaintiff in 
error. 

i^tegreraW <fc Barrj/, for défendant în error. 

Before BBOvirN, Giifciiit Justice, and Jacksôn arid Taft, Circuit Judges. 



KORTLANDER C. ELSTON. IjSS 

. Taft, Circnit Judge, (_after statîng the facU.) The plaintiff in error has 
made 13 assignments of error. It will not be necessary to consider them 
in détail, 

In the first place, it was contended on behalf of Kortlander that, as 
surety, he was entitled, under the terms of the original land contract 
and his written guaranty, to hâve one fourth of the proceeds of the in- 
surance policies from the destruction of the buildings applied to the 
aniount due on his guaranty. It was said that he had guaranteed the 
payment of $3,000 out of the $12,000 to be paid for the land, and as 
surety he had a right in equitj' to be protected by a pro rata distribution 
of the collatéral over the whole debt. The court below refused a charge 
embodying this view of Kortlander's right to the insurance money, and 
told the jury that, unless there was a subséquent agreement changing 
the rights of the parties, Elston had the right to hold the insurance 
money realized on the buildings as security for the payment of the whole 
debt, exactly as he might hâve taken possession of the buildings for this 
purpose, and that Kortlander had no right in law or equity to demand 
that the money be applied to the amount due under the guaranty, In 
this we think the court was entirely right. The primary equity grow- 
ing out of the relation? of créditer, debtor, and surety is that the créditer 
be paid what is due him; and he does not lose this equity as against the 
surety, exçept by misconduct to the latter's préjudice. When the créd- 
iter in the original contract has received collatéral cpvering the entire 
debt, and a personal guaranty on part of it, the légal and the natural 
presumption, in the absence of circumstances showing the contrary , is 
that he has taken the personal guaranty as additional or cumulative 
protection for his debt. In order that his debt may be paid, therefore, 
he has the right to exhaust ail his securities, and in doing so he may 
apply the coUaterals to that part of the debt not covered by the personal 
guaranty, and hold the guarantor to the full measure of his contract. 
The equity which a surety or a guarantor has in the collatéral is merely 
the right, accruing only after the principal debt is fuUy paid,: to be| sub- 
rogated to the right of the créditer in respect of the collatéral security. 
This, the surety may take from the paid creditor as security against loss 
by reason of his suretyship. Kortlander, therefore, could bave no right 
to the insurance money for the buildings until Elston had been paid ail 
the purchase price which the buildings and the insurance on them were 
intended to secure. Elston did not regard the land and buildings as 
sufficient security for the payment of so many srnall installments over 
so long a period, and he therefore demanded as additional protection 
Kortlander's personal guaranty of the payment of the first $3,000. It 
would seem absurd to require Elston to suffer loss by sharing the col- 
latéral with Kortlander for the purpose of reducing the latter's liability 
on a gyaranty, the only object of which could hâve been to supplément 
the collatéral and increase Elston's security. 

The case of English v. Oarney, 25 Mich. 183, cited for plaintiff in er- 
rer, is not in confiict with this view. There a mortgage was given to 
secure two notes of even date. The payée and mortgagee sold the mort- 
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gî^e and notés to a thîrd party, indorsing one note in blank, and the 
other without rëcôurse. It was held on foreclosure that the proceeds of 
sale must be applied pro rata to both notes. The pro rata application 
of the security to the notes was fixed by the original con tract when the 
mortgage was given, and a subséquent indorser, of course, made bis in- 
dorsemeht on the basis of the amount of the security applicable to each 
note thereunder. In the case at bar, the guaranty and the collatéral 
security weregivén concurrently, each with référence to the other, and no 
one can doubt the intention of the parties to the original contract, that the 
creditor should use abd exhaust both, if necessary, to pay his whole debt. 
The authbrities in support of our view are numerous. In Hanson v. Martr 
iey, 72 lowa, 48, 33 N. W. Rep. 357, a chattel mortgage secured four notes. 
There was a surety upon the two notes first due. It was held that the 
proceeds of the mortgage might be applied by thé creditor on the notes 
on which there was no surety. In Nichoh \. Kiwwles, 3 McCrary, 477, 
17 Fed. Rep. 494, Judge McGbary decided that where à creditor held 
Sêveral notes secured by mortgage, one of which was also secured by the 
indorsement of a third party, it aiight be inferred, in the absence of év- 
idence, that the parties intended to apply the proceeds of the sale 
of the mortgaged property first to the notes lîot othérwise secured, 
so as to give the creditor the full benéût of ail his security. To the 
same effect are Mathews v. Switder, 46 Mo. 301; Wood v; CaUaghan, 61 
Mich. 402, 28 N. W. Rep. 162, (where English v. Camey, suj/ra, is dis- 
tinguished;) Gaston v. Barney, 11 Ohio St. 506; Bank v. Benedid, 15 
Conn. 437; FiM v. EoUand, 6 Cranch, 8; Transportation, etc., Co. v. 
Md&rhmse, 87 N. Y. 430; Bartk v. Wood,71 N. Y. 405; Gordon v. Bank, 
116 Mass. 691. 

It is true that when the action below was brought the installments of 
rent not covéred by the guaranty were not due, and that, except by 
agreement, Elston could not then apply the insurance money to those 
subséquent installments. His right was to hold the money as security 
until the installments Calme due, and then, if they were unpaid, to use 
the insurance tnoney to pay them. But the question of the subséquent 
application of the insurance money is not material in this discussion, in 
view of the conclusion just reached, that the insurance money could not 
be applied to reduce Kortlander's liability on his guaranty, until aller 
the rest of the purchaSè money was paid. As the entire purchase money 
was not due until long after that part covered by the guaranty, and not 
until long after the suit was brought, the insurance money could not, 
for the purposes bf this suit, aflfect Kortlander's liability at ail. 

The second claim made on behalf of the plaintiff in error was that 
Elston, in adjusting the loss on the buildings with the insurance com- 
panies at lëss than the frill amount of the policies, had released collatéral 
without consent of Kortlandef , and so had released the latter from his 
contract of suretyship. A policy of insurance is not like a promissory 
noté, in which an eJCâCt amount is unconditionally payable. The face 
of the policy represents only that amount beyond which, as a limit, the 
claim of the insured cannot go. The amount due is the actual loss. 
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The burden of showing facts requiring his release îa on the surety. 
There was no évidence tending to show that the amount recovered was 
not fully equal to the actual loss on the buildings. The presumption is 
therefore that Elston recovered ail that he was entitled to under the pol- 
icies, and did not release anything. The charge was rightfuUy refused. 

The chief contention of counsel for the défendant below was that by a 
subséquent agreement Elston had stipulated with Carman, the debtor, 
and Kortlander to apply the insurance money on the contract so as to 
relieve Kortlander. Whether such an agreement was made, was fairly 
submitted to the jury as a question of fact, and the jury found against 
the défendant. 

The considération suggested for making the subséquent agreement on 
Elston's part was that Carman had assigned the two insurance policies, 
indorsed to him, back to Elston. If it were material, we should find 
difficulty in supporting the agreement on such a considération. The 
indorsement on the policies to Carman was a palpable mistake of the in- 
surance agent, without the knowledge of either Carman or Elston, was 
in direct violation of the provision as to the insurance in the original 
contract, and gave Carman no greater right than if the indorsement had 
never been made. It was his duty to reassign the policies to comply 
with his original contract, and his doing so could not constitute a valu- 
able considération moving to Elston. The error alleged on this branch 
of the case was the refusai of the court to give the foUowing charge: 

"If you'find frotu the évidence that plaintiff agreed with Mr. Carman to 
apply the money received on insurance as payment on contract for the sale 
of the premises in question, tben be is obliged to apply it as auy otber cash 
payaient on the amounts due and nnpaid." 

The court had already instructed the jury that, if the parties had 
agreed to apply the money on the part of the contract covered by the 
guaranty, plaintiff could not recover, and that the same resuit would 
foUow fr»m an agreement that the application should be upon the pay- 
ments due and as they fell due. 

Considering ail the évidence in the record, it seems to us that the 
charges which the court gave covered substantially ail that was contained 
in the charge requested and refused. It does not appear, when the 
évidence is ail taken together, that it raised any issue upon the point 
whether the parties agreed in so many words to apply the insurance 
money generally on the contract, as distinguished from agreeing to ap- 
ply it on the payments due. The évidence of Carman and Kortlander 
was to the effect that Elston agreed to apply the insurance money on 
the amount then due under the contract, and that he distinctly agreed 
to release Kortlander. Elston denied this. The sharp issue thus pre- 
sented was fairly submitted to the jury in the charges given. 

Another objection to the charge of the court, and the last one we shall 
notice, was to the instruction relating to the application of the money 
realized from the insurance on the furniture. This insurance was in the 
name of Elston, and was, of course, payable to him. The title to the 
furniture under the contract was in him at the time of the are. The 
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furniture o'bntmcticontained no provisioQ as to instiraiice. Elston testi- 
fied that Caïman refused to pay theinsuraneepremiuro on the personal 
property, and that he paid it. Carman swoi* that he paid the premium 
on ail tilié policiés covering both the buildiï^s ani^ the furniture. This 
was-allthe évidence on the subjèét. ,:Tbei court Qharged the jury that, 
if Elston paid thé premium, he was entitkd toaïl.the insurance money 
eomîtig from the loss of the furniturei; and that neitber Carman nor 
Eortlatider had any interest in it. -, In this the ,<îourt was dearly right. 
The insurance and the property were both iri his name, and, if he paid 
the ppémium, the matter was one with which Carman had nothing to do, 
and from which neither he nor Kortlander could dérive any benefit. 
Klrigsbwy V, We^all, 61 N. Y.: 85,6. The court further charged the 
jûi'y that, if Carman paid the premium, then Elston œight apply so 
mubh Of it aswàs necessary to pay the balance of purchase mouey on 
the furnitnre due him from Carman, and would hold the surplus for ap- 
pliûatîott, as directed by Carman, to reduce KortJauder's liability. We 
are quite clear that Kortlander bas no ground of complaint in this 
charge. The court proceeded on the theory thati with the property and 
the insurance iK Elston's riame, the fact that Carman had paid the pre- 
mium im{)lied a contraot on Elston's part to distribute the insurance, in 
case of loSâ, between himself and Carman, as their respective interesta 
might appear. Whether^ from thèse faots alon?, such an implication 
would àrise, we need not definitely détermine. ; The transaction can cer- 
tainly not bé viewed in any more favorable light for the plaintiff in error, 
in the absertce of a spécial contract. A strong argument might be made 
in support of the view that the insurance ail belonged to Elston, and the 
fact of Carman's paying the insurance only gave him a right to be re- 
imbursed the amount of the premium:. As it is, we simply hold that 
thé error, if any, was not to the préjudice of the plaintifif in error. 

The foregoing discussion bas covered ail Ijhe mooted points in the rec- 
ord worthypf iïonsideration, and the resuit is that the judgment of th» 
circuit court must be afîirmed. 
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Interstate Commerce Commission v. Texas &, P. Ry. Go. 
(Ci/rcv4t Court, S. D. New Torh. Ootober 4, 1892.) 

L ISTEBSTATE COMHERCB COMMISSION — ENFOHOBMEKT OÏ ObDBB — FàBTIES. 

In proceedings under section 16 of tbe Interstate commerce act (24 8t at Large, 
p. S84) against a carrier to «nforce an order of the commissioners, it is not neces 
sary thàt another carrier, mailing the forbidden rate jointly with défendant, ba 
made arparty to the suit 

Sk SaMB — UN«rDST DiSCBIMINATION — COMPBTITITB TbaFFIO. 

Freight rates from London and Liverpool to San Fiancisco are flzed by the com- 
pétition of the water and rail route via the iBthmns of Panama and the water route 
around Cape Horn. A carrier by rail from New Orléans to San Francisco gave ■ 
much lower rate on goods sbipped from London and Liverpool to San Francisco on 
through bills of lading than f rùm New York, Chicago, and other points to Sail Fran- 
cisco, (in Bome cases less than half the latter rate.) The rate complaiued of was 
•lightly remunerativé to the carrier, and it would lose the traffic unless it carried 
Ht silch low rate. Held, that under sections 2 and 8 of the interstate commerce act 
(24 Bt. at Large, pp. 379, SSO) the giving of such low rate is an unjust discrimina- 
tion, and a charging of one person more than another for a llke service under sub- 
Btantially similar circumstances and conditions, and an order of the commissioners 
prohibiting it will be enforoed. 

Application by the Interstate Commerce Commission to enforce an or- 
der against the Texas & Pacific Railway Company. Pétition granted. 

Edward MiUàeli, (Simon Sterne and John D. Kemim, of counsel,) for 
eomplainant. 

Winsbu) 8. Pierce, (John F. Dillon, of counsel,) for défendant. 

Wallace, Circuit Judge. This is an application to enforce an order 
of tbe interstate commerce commission, made January 29, 1891, in a 
proceeding instituted by the New York Board of Trade & Transporta- 
tion. The pétition in that proceeding complained of unjust discrimina- 
tion made by varions railway carriers. The défendant was duly noti- 
fîed of the complaint, and appeared in the proceeding, and submitted 
it» rights. It was shown to the commission, as appears by the ôndings 
of fact in their report, that the défendant, in conjunction with tbe South- 
ern Pacific Company, made joint rates from New Orléans to San 
Francisco covering carriage of traflSc by the rails of the défendant from 
New Orléans to El Paso, and thence by the rails of the Southern Pa- 
cific Company to San Francisco, and also made joint rates with vessel 
owners in London and Liverpool covering carriage of traffic from those 
places to San Francisco via New Orléans. It was also shown that the 
ordinary tarifif rates charged by the two companies upon traffic deliv- 
ered to the défendant at New Orléans, and sbipped at New York, 
Chicago, and other places in this country, for carriage from New Orléans 
to San Francisco, were somewhat more than double the rates charged 
for carriage of similar traffic sent from Liverpool or London by through 
bill of lading to San Francisco via New Orléans. To illustrate, it was 
shown that the rates made by the two companies, in conjunction with 
Liverpool vessel owners, by through bill of lading from Liverpool to San 
Francisco via the rails of the défendant from New Orléans to El Paso, 
were, per 100 pounds, on books, on carpets, and on cutleiy, (1.07, 
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while the regular tariff rates of the two companies upon the articles when 
sent to New Orléans from other places in this country were, par 100 
pounds, on books, $2.64, on carpets, $2.88, and on cutlery, $3.26; and 
that the rates on thèse articles, when shipped from Liverpool, were 80 
cents per 100 pounds for carriage from New Orléans to San Francisco. 

The défendant contended that it was justified in making the discrim- 
ination betweén the foreign and domestic traflBc, because, owing to the 
compétition of sailing vessels and foreign carriers between Liverpool 
and San Francisco, it could not get any appréciable amount of foreign 
traiiic without meeting the compétitive rates by making the rates given. 
The commission, while conceding the facts to be as asserted by the de- 
fendant, ruled against the validity of the excuse, and made an order 
which, in substance, required the défendant to desist from carryingany 
article of imported traffic, shipped from any foreign port upon through 
bills of lading, destined to any place within the United States, at any 
other than the same rates established by the inland tariff of the défend- 
ant for the carriage of other iike kind of traffic. It is admitted by the 
answer of the défendant that since the order of the commission was 
made it has imaiqtained a substantiàlly similar disparity in its trans- 
portation ratés for thèse articles, as well as in those for the transporta- 
tion of numeroiis other articles, depending upon the foreign or domestic 
origin of the shipment. The défendant insists that its action in this re- 
gard is not prohïbited by the provisions of the Interstate commerce act, 
and that, as it bas not been guiltj of any unjust discrimination, within 
the meaning pf that act, thé oMefof the commission ought not to be en- 
forced. It also insists that the proceeding is defectiye, because the 
Southern ï'açific Company is not made a party to the défense. 

If the order made by the commission was a lawful one, I see no 
reason why, tîie défendant should not be compelled to obey it, not- 
withstanding tlie Southern Pacific Company is not àt présent pursued. 
If the défendant is viojlating a proper order of the commission, it should 
be restrainéd from doiug so; and it cannot escape upon the objection 
that another wrongdoer is slsà yîolàting it. The real question, as it 
seems to me, is whether the ;existènce of the pèculiar facts which were 
relied upon before the commission by the défendant as an excuse for its 
discrimination justifies its çonduct. It must be conceded as true, for 
the purposes pf the présent case, that the rates for the transportation of 
traffic froiri ïiiyerpool and London to San Francisco are, in effect, fixed 
and controUed by the competitiqn of sailing vessels between those ports, 
ànd also by thg compétition of steamships and sailing vessels in connec- 
tion with railroads across the Isthmus of Panama, none of which are 
in any respect subject to the act ,to regulate commerce. It must also be 
conceded tïiait the favorable rates given to the forçign traffic are, for rea- 
^pns to which it is now unneçessary to advert, somewhat remunerative 
tp.the défendant; ,and it must alsp be conceded that the défendant would 
lose the fp^e^igri traffic by reason of the compétition referred to, and the 
revenue dfrived therefrom, unless it carries it at the lower rates; and by 
doing sO it is' enabled to get part of it, which would otherwise go from 
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London and Liverpool to San Francisco aronnd the Horn or by the Isth- 
mus of Panama. 

The case présents a question of much interest and importance to the 
défendant and carriers similarly situated, and also to our own merchants 
and manufacturera, who, in supplying the wants of consumers at places 
within the United States, hâve to meet the compétition of foreign mer- 
chants and manufacturera, and are placed at a serions disadvantage if 
they are compelled by the railway carriers to pay higher rates of trans- 
por'ation upon their goods. The question does not, however, seem to 
be such a doubtful one as to require more than a brief statement of the 
conclusions reached. The second section of the interstate commerce 
aet prohibits unjust discrimination, and déclares that the common car- 
rier charging a greater or less compensation for any services rendered in 
the transportation of passengers or property than it charges any other 
person for doing a like and contemporaneous service in the transporta- 
tion of a "like kind of traffic under substantially similar circumstances 
and conditions" shall be deemed guilty of unjust discrimination. The 
third section provides that it shall be unla-vrful for the carrier to make 
or give any undue or unreasonable préférence or advantage to any par- 
ticular person, locality, or particular description of traffic in any respect 
whatsoever, or to subject any particular person or locality, or any par- 
ticular description of traffic, to any undue and unreasonable préjudice or 
disadvantage iri any respect -whatsoever. The third section is substan- 
tially takeû from the second section of the English act of parliament 
known as the "Railway & Canal Traffic Act of 1854." Either section is 
gufficieiitly comprehensive in its terms to prohibit an interstate carrier 
from making an unfair discrimination between différent shippers in 
charges for a like and contemporaneous service in the transportation of 
a like kind of traffic under substantially similar circumstances and con- 
ditions. But neither section is intended to prohibit ail discriminations 
or préférences. In considèring whether an undue discrimination bas 
been made, the fair interests of the carrier are to be taken into account, 
and, although : lower rates are given to one shipper or class of shippers 
than to another for carrying the same kind of traffic, the latter bave no 
just ground of com plaint of unjust discrimination if the conditions of 
the service enable the carrier to take the traffic of the former at a less 
cost. Nor is the discrimination unjust if made conformably to some 
agreeraent by which the favored shipper gives the carrier an adéquate 
considération for the reduced rates. Upon this principle it was decided 
not to be an unjust préférence under the English act for a railway Com- 
pany to carry at a lower rate in considération of a guaranty of large 
quanti ties and fuU train loads at regular periods, provided the real object 
of the Company was to obtain thereby a greater remunerative profit by 
the diminished cost of carriage, although the effect might be to exclud© 
from the lower rate those shippers who could not give such a guaranty. 
Nicholson v. Grmt Western Ry. Co., 5 C. B. (N. S.) 366. The discrim- 
ination between différent shippers is a lawful one if it is such as the 
carrier may fairly give because of the différence in cost, expense, or the 
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etœptiônal ; ohwKUït«ir of the service. Ui S. v, Ddaware, L. & W. R- 
Cb., 40Fed. Rep. 101. 

•jilPrior to tb&^nactoafntofthe Interstate commerce aot the courts wero 
Qfi:tbB opinion, thati discriminations by railway carripr^ in the rates of 
freight chargea to shdppers, based solely on the grouod of the quantity 
of)&eight shippedi without référence to any conditions tending to de- 
Creaserith© oost of j^ftnsportation, were contrary to sound public policy, 
and inoonsistent witli tb^ obligations of such carriers to the public. John 
Hay»&Co. v. Pennsylmnia, Oo. , 12 Fed. Rep. 309; Burlington Co. y. North- 
western ^^^id Go., 31 Fed.: Rep. 652. It might well be that shippers 
WiOuld bp induoed to inçrease their traffic with a carrier by the offer of 
snch; discrimination, perhaps by withdrawing part of it from a rival car- 
rier, Pfirhaps by stimulating the shipper to enlarge bis business opera- 
ti<;nui; and thus the discriminatipn might be profitable to the carrier. 
S^hieSnglish courts, in cases arising under the English traffic act, bave 
heldtfeaft préférences given to particular shippers to induce them not to 
diyert traffic from the carrier, or to induce them to transfer traffic to one 
carrier whiph otherwise would go toanother carrier, are unlawful, and 
QEmnot ho justiûed on the ground of profit to the carrier allowing them. 
Harm v. Cockerm.ow1h& Workington My. Go., 3 C. B. (N. S.) 693 j Ever- 
ghed y. London & JNorthweslem Ry. Go., 2 Q. B. Div. 254. In the first 
of thèse cases the judges in their opinion pointed out that, if they were 
to justlfy a discrimination upon such reasons, a railway company might 
in {^ayease grant a préférence to one person over another, provided it 
^ted bond fide in the belief that such a course would be to its advan- 
taga. ; In the second caise the court, in pronouncing against the validity 
of the juf>tification, used this language: 

"We think tbat a xailway company cannot, merelyior the sake of increac- 
Ing t]ieir traf&c» reduce their rates iu favor of indiyiâual customers, unless, 
at ail éventa» tbere is a sujOScient eonsideration for the réduction, which shall 
lessen thé cost to the company of the conveyancé of their traffic, or sema 
other équivalent orotber sérvièes are rendered to them by such individuala in 
relation to such traffic. " 

The Interstate commercé act would be emasculated in its remédiai ef- 
ficaoy, if not practicàïly nulliâed, if a carrier can justify a discrimina- 
tion in rates merely npoû the ground that, unlèss it is given, the traffic 
obtained by giving it would go tb a competing carrier. A shipper hav- 
ing a choice betweençbmpeting carriers would only bave to refuse to 
send his goods by one ipf them unless given exceptional rates to justify 
that one in making thé discrimination in his favor on the ground of the 
necessity of the situatidti. The order is granted. 
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Fabuebs' Nat. Bank of VAtPARAKô, Ind., r. SoritON Mandf'q Co. 

; I ; .iCireuti Oowrttf AppeaU, Sixth Circuit Ootober IX, 1893.) 

NaSl. 

L CoNTXiOT or Laws— Lbx Loci Conibaotus— Bills of ÉXCHÀKOa. 

A bîUof ejcobangedrawn in Indiana, accepied In Michigan, to be dlscountefl ta 
In^ianaand paidin Michigan, is an Indiana contract, and the liability tbereon isto 
bé detèrmined by tfie law of that state. Tiiden. y. Blair, 21 Wall. 241, f oilowed. 

2. Nbgotiabi-e Instruments— JPkovïsios por Attornets' Fées. 

■'An ftc<^ptabce of a biUbf exchange with inlerest after maturity, and attorneys' 
fées, is a contract topay a sum certain at maturity, and is therefore negotiable, for 
tbe proTlslons as ta interest and attorneys' fées become operative only after matu- 
. rity. -■■■:. ,1 ■'.:....■■.:■ 

3. BaMB— InDUNA STATtTTES. 

ReV. St. Itid. ISâl, g 5518, providlhg tbat ail agfeementa tn a blU of eichange or 

OtbOT Wnttën évidence of indebtedàess to pay attorneys' fées ùpon " afiy condition 

, therein set forth''areToid, does nqt rendervoid an agreegieat to pay attorneys' 

fées on tbë implied condition that tttey stiall be payable only in case of dishonor. 

C7mrchT»»an.v. ifartin, 64 Ind. 380, folio wed. 

4. BAMlS-r-C!o|lPOKiTIONS— Ul/TBA ViRESt-DeCLARATOBT STATUTS. 

How. Ani^. 8t. Mich. c. 124, providing in gênerai terms tbat it shall not be làwful 
foi' aity corporation to divert its opëratlons to any otber purpose than that set f orth 
in the articles of association, Is merely declaratpry of the common law, and under 
it a corporation accepting a bill of ezchange without considération, merely for the 
aOcommodatlOo of the drawee, is binind with respect to a bonaflde indorsee loryalue 
bofore maturity. 

5. FEDERAL Courts— State Deoisiok. 

The fédéral courts, when callëdupon to construe the gênerai' commercial law of 
Indiana in respect to a question which is a new one ia the fédéral courts, should 
give weight to the Indiana décisions, althougb they are not absolutely bound 
tbereby^. Btir^ess v. Seligman, 2 Sup. Ct. Rep. 10, 107 IT. a 20, f oilowed. 

In Error to the Circuit Court of the United States for the Ëastem Dis- 
trict of Michigan. 

Action by the Farmers' National Bank of Valparaiso, Ind., against 
the Sutton M^nufecturing Company to recover on a bill of exchange ac- 
cepted by the défendant. Judgment for défendant. Plaintiff brings 
error. Reversed. 

Statement by Taft, Circuit Judge: 

The action in the court below was in asmmpsit by the Farmers' 
National Bank pf Valparaiso, Ind., as the indorsee of a bill of exchange 
against, the Sutton Manufacturing Company of Détroit, Mich., as ac- 
cepter of the bill for the amount of the bill and interest. The bill was 
as foUows: 

«^2,000. Office of Hoppeb Lxtmbek & Manufactteino C!o., Sitooes- 
80B8 TO J. s. HopPEB & Sons, Wholesale Lumbeb Dealees. 

"Michigan Citt, Indiana, June 4, 1890. 
^Nlnety days after date, pay to the order of Hoppér Lumber & Manufac- 
turing Co. two.thousand dollars, with interest at the rate of eight per cent, 
per annum after maturity, and attorneys' fées, without any relief f rom valu- 
stion or appraisement laws. Value recel ved, and charge to account of 
"Hôppeb Lumbeb & M anufaoturinô Co. 

"Per J. S. Hoppeb, Près. 
"To the Sutton Manufacturing Co., Boom 40, Hodge$ Building, DetroU, 
Mich. 
"Due Sept. Stb.» 
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Writtei^ on the face of note: 

"Acoepte(|.'; Pay at Micbigan Savinga Bank. 

"The Sutton Manufactfrino Co. 

"Per Hbmbt S. Hofpbb, Treas. 

Protested for nonpayment September 5, 1891. 
Indorsed on back of note: 

"Hoppkb Lumbeb & Manufaoturing Co. 

"Fer J. S. HopPER, Près. 
"Pay to 6. P. Bartholomew, cashier, or order. 

"C. E. Arndt, Cashier." 

C. E. Arndt was the cashier of the Citizens' National Bank of Michi- 
gan City, Ind., and G. F. Bartholomew was the cashier of the plaintiff 
bank. J. S. Hopper was président of both the Hopper Lumber & 
Manufacturing Company of Michigan City, and of the Sutlon Manufac- 
turing Company of Détroit, and Henry S. Hopper, his son, was the 
secretary of both companies. The Sutton Manufacturing Company was 
a sol vent and prospérons concern, engaged in the manufacture of pails 
and buckets and smaller wooden ware. The Hopper Manufacturing 
Company was a new enterprise, engaged in making refrigerators and 
furniture speoialties. The Sutton Manufacturing Company was a cor- 
poration organized under the gênerai laws of Michigan, as contained in 
cbapter 124 of Howell's Annotated Statutes of Michigan, the fourth sec- 
tion of which (Colnp. § 4130) reads as foUows: 

" The stockholders of every corporation formed under thisact shall •- « • 
distinctly and deflnitely state insaid articles (of association) the purpotse tor 
which every such corporation shall be established, and It shall not be lawf ul 
for said corporation to divert its opérations, or appropriate its f unds, to any 
other purpose except as hereinafter stated. " 

The acceptance sued upon was given for the accommodation of the 
Hopper Lumber & Manufacturing Company, and was without any 
considération moving to the Sutton Company. The bill was drawn by 
J. S. Hopper at Michigan City, Ind., arid sent to his son, Henry S. 
Hopper, the sebretary and treasurer of the Sutton Company, at Détroit. 
Henry acceptèd it, and returned it to his father, at Michigan City, who 
procured the note to be discounted by the Citizens' National Bank of 
Michigan City . The évidence on the trial was conflicting upon the point 
whether the ofiBcers of the Citizens' Bank knew that thisbill was accom- 
modation paper, or knew that the Hoppers, father and son, filled the 
same offices in both companies. It was undisputed, however, that the 
plaintiflfwas a bonafide purchaser of the bill without notice and for value 
before maturity^ At the conclusion of the évidence the court below di- 
rected the jury to return a Verdict for the défendant on two grounds: 
Fïrst, that the acceptance sued on, being without considération, was 
beyond the power of the défendant company to inake, and was void; 
and, m:ond, that the bill wasnot a negotiable instrument, and it was there- 
fore open to the défendant to ^hpw that it was without considération. 
A writ of error was sued out by the plaintiff to the judgment for de- 
fendant, and the error assigned was the direction of the court to the jury. 
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Don M. DicUmon and EllioU 0. Stevenson, for plaintiff in error. 
Henry 0. Wisner and Fred C. Harvey, for défendant in error. 
Before Brown, Circuit Justice, and Taft, Circuit Judge. 

Taft, Circuit Judge, (after stating the facls.') This judgment must be 
reversed. We cannot agrée that either of thie grounds upon whicli the 
learned judge directed a verdict for the défendant was well taken. 

1. The feature of the bill which in the opinion of the court below 
destroyed its negotiability was the stipulation to pay attorneys' fées. 
Itwassaid that this rendered the amount due uncertain, and that cer- 
taînty in the amount due was an essential of negotiable paper. 

The bill was drawn in Indiana and accepted in Michigan, to be dis- 
counted in Indiana, and to be paid in Michigan. In TUden v. Bhir, 21 
Wail. 241, Pelton, a résident of Chicago, drew a draft payable in 60 
days, and sentit to Tilden & Co., a firm résident in New York state, for 
tbeir acceptance. They accepted it without considération, and retuméd 
it to him for the purpose of enabling him to hâve it discounted in Chi- 
cago. The draft was made payable in New York city. The suprême 
court held that the draft was an Illinois contract, and that the liability 
of the acceptors to a bonafide purchaser for value before maturity was to 
be determined by the law of Illinois, and not by that of New York. The 
case cited and the one at bar are on ail fours, and the contract heremufet 
aCcordingly be held to be an Indiana contract, the liability on which is 
to bé determined by Indiana law. Except so far as the rights of the 
parties are affected by statute the question is one of gênerai commercial 
law, but it is the gênerai commercial lawof the state of Indiana. Upon 
such questions courts of the United States, in exercising a jurisdiction 
concurrent with that of the state courts, hâve always asserted an inde- 
pendehce of judgment as to the state law, even if they differ with the 
state suprême court. But where the question is a new one with the féd- 
éral courts it is their rule, as it is their duty, to give weight to the dé- 
cisions of the courts of the state, whosè law they> are administering. 
Burgess v. Sdigman, 107 U. S. 20, 2 Sup. Ct. Rep. lO, and authori- 
ties cited on page 34, 107 U. S., and page 22, 2 Sup. Ct. Rep. 

The contract of acceptance is, by the face of the bill, to " pay * * * 
two thousand dollars, with interest at the rate of eight per cent, per an- 
num aiter maturity, and attorneys' fées, without any relief from valua- 
tion or appraisement laws." The stipulation as to interest expressly ap- 
plies only'in case the bill is not paid at maturity. The provision as to 
valuation and appraisement laws can, in view of the opération of such 
laws, bave référence only to the exécution of a judgment or attachment 
on suit brought, and is therefore also applicable only in case the bill is 
not paid at maturity. On the principle of noscitur a sociis it clearly fol- 
lows that the agreement to pay attorneys' fées could only become opera- 
tive after the bill had been dishonored. Such wouid be the reasonable 
interprétation of the contract without the aid of the other stipulations, 
for it is not usual or necessary to employ attorneys to collect bills before 
they are due. In Proctor v. Baldwin, 82 Ind. 377, it was held by the 
v.52F.no.2— 13 
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suprême court of In<îiânàTtlMCt.im a promiiasory not^iin whiqb the maker 
agreed to pay an amouhti^iîtaini " with ten per cept. intereiat and attor- 
neys'fees," the conditibaTiras impHed thatonly suoh^ttprneys'feescould 
be charged against the maker as were incurred after dishonor. That was 
aî«tJteDger case than-thîs. In Maxioéll y. MoreAort,; 66 Ind. 301, the 
TOJidai:j?'iTith inlerestat ten per cent. iperannumafteT maturity and at- , 
torneys'.feeë, " were siœUa«]yi construed. See, also, Garver v., Pontiflus, : 

Id<.ol8aj-i. • :: .:■ ,;i::;, ;, ,, ,./,;;,/ 

LeStitnaay be snppoBed to hav« escaped ouraWeptiop, a statute of 
Indiadaiîwhioh tOok eSectliiliarch X.Q,.J875, (section 55J8,;]El^vised Stat- 
iites of Indianaj il881,)'B}M)iUld be noticed in thi» coppçctipn. , It reads 
as fîdloiwasi .:: (:l uo,{ . i ■■: 

'^Afèa^i^i^ JFees. Anyandall ^reeraents to pay attorneys* feès upon any 
conditibnîbhBreiij set fortÂ,?»»! madeapart of any bill of ^x;cljflrnge* accepfc- 
ancp,,djçstti;(pf,ami88ory,no^,, pt other, written eviçlence of ifidebtedness, are 
hec^by deçlfirçji yiegal apd ycjijd: provïded. that nothing in this section shall 
bê-cônst^^ed'as àpplyingto contraets màdé previous to the tàkitig efEect of 

tBisacé:*'"''';',"'-- ^ ■'' ;■''':; -'^ ■ ■■•'-'•^■^; -i' ■ ■ ■ : : 

Our.odnsiliimctiQniOf tlj# bJU in suit is that the attorneysi' fées therein 
provided ila-iÇtipayable Oulyon condition of nonpaymçnt of t$e. bill at 
maturit^irtôijtid'this niight;8eem to,bring the stipulation wi,thin the in- 
hibition of thersection jj^gt jij.uoted. : : iphat the section is not to be regarded 
aS: havjâg sueh effect js mjthoritatively jS^ttled by the supremecpvirt of the 
State kl ^k^ehm^n v, |j(^ritîi, 64 Iiatd. 380, whereit ^yas held that astip- 
ulattoB to pay the amo,unt of the, note " and five per cent, attorneys' 
fees;" iwaa not void mnder thej statut©, althpugh there was an implied con- 
dition that they should only be payable in, case of dishonor, because 
th« statute only forbade such stipwlation when the condition was ex- 
preBseid,in the^instrum^nt. As the condition is not; expresspd ,ïn the bill 
in suit, but is implied, the, statute does not apply to it. 

The law of bilîs ofiejEehange, fist^blished as it has been by ancient 
usage, isfrequently «pbitraryi, and uot deducible from logical considér- 
ations. Upon the point at issue here^ho^ever, the^ àuthorities are in 
such hopeless copûiot that ;5«« are ablci ,tp:select that view which seems 
to Us most consistept slth the gênerai character of j?uch instruments. 
Tihe indispensable qUftlitiieSj,Qf a bill pf exchange are that it shall be pay- 
able in a sum (îértain, ati a (time certain, to a person certain. It is in- 
tended to be a circvilating,piedium;untij maturity. Ppr this purpose 
ewry purcihaser must kpow exactiy what will be or ought to b© paid on 
itat maturity,; It onîych^siçurrenpy ,dn thehypothesis that itis tb be 
paidat that time. • If theisum thien tphe paid is fixedand certain, we 
dP tiot see why that ig,npt'9.uflacient. ; A stipulation a», tp;what shall be 
dope in< çâsei^ebill isopt paid dœs not affect its character as a finan- 
cial médium before it îa.dishonored. , > Ap sopn as. the bill is dishpnpred, 
it:3oaes itSiValnje-jas aanegotiable ingtrujpent, for thereafter an indorsee 
gains nP botter titJe than his transférer. It is unreasonable to hold that 
th« negoJSability of a bill is lostbecajise of a, provision haying no: efifect 
whjle itrentainsnegotiable. u ..u ' ...'.■/ . , 
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.As alreadylînl^EQated, it is impossible, toreooncile the aùthorîtîes. 
For the reaeonegiven we prefer to follow those' courts which hold thât 
the agrefement to pay attorraeys' feea after maturity does net destroy tho 
negotiability ôf a biîl of exchange. We are the more indined to do se 
beçause we are «onsidering an Indiana contract, and this view bas been 
established as the law of that state in a séries of décisions, beglnning with 
Stoneman v. Pj/fe» 85 Ind. ; 103* The other casés are Proctor v. Baîdmn, 
82 Ind. ZTl; T'uleyy. MoGlung, &7 Ind. 10; Maxwéa v. Mmàw.n,Q& 
Ind. 301; Smock v. Ripley, 62 lûd. 81; Hubhard v. Harrison, 38 Ind. 
323., . ,: 

The court of appeals of Kentncky reached ttie same conclusion in Oaar 
V. BmUng Co., 11 Bush, 186; the suprême court of lowa in Sperryy. 
fibrr, 32 Iqwa, 185; the suprême court of Kansas in Seaton v, ScomU, 18 
Kan. 434; and the suprême court of Illinois in Mckerscm v. Sheldtm, 33 
111. 372, and in Houghtonv^ Mormon, 29 111. 244. Judge Pardee, of the 
fifth circuit, in Adamsv. ^ddmgriow, 16 Fed. Rep. 89, and Mr. Justice 
Bkewee, while circuit judge, m Hughiltv. JohiiaoA, 28 Fed. Hep. 865, 
expressed the same views. Other authorities to the same effeot are 
Trader y. Chidester, 41 Ark, 242; Heard v. Bank, 8 Neb. 10; Dietrùhy. 
Bayhi, 23 La. Ann. 7Q7; ffowmsteinv. Bamest 5 Dill. 482; Bankv. 
Fuqua, (Sup. Ct, Mont.) 28 Pac. Rep. 291. See, also, 2Wne v. Rke, 
122 Mass. 67, and AmM v. EaUroad, 5 Duer, 207. The contrary dé- 
cisions in Dakota, Minnesota, Wisconsin, Missouri, South Carolina, 
North Carolina; Galifornia, Pennsylvania, Maryland, and Michigan it 
would be useless to consider or to attempt to distinguish. 

2. The remaining question is whether the Sutton Manufacturing Com- 
pany can avoid their acceptance in the hands of a 6ona ^cfo purchaser 
for value before maturity on the ground that it was vMra vires. 

The évidence shows cpnolusively that Henry S> Hopper, the aecretary 
and treasurer, had full and gênerai autbority to sign and issue business 
paper çin behalf of the corporation. The only limitation of his authority 
was the sape as that uppn the corporation itsejlf, namely, the extent of 
its charter powers. 

Every one dealing with a corporation is charged with notice of its cor- 
porate powers. If, therefore, a référence to the charter shows aseeming 
act of the corporation to be beyond its powers, it is void, and cannot bë 
made the basis of any claim of liability against the corporation. But 
there are acts that may or may not be within tbe charter powers, their 
lawful character being dépendent on the existence of a fact which can- 
not be known from the act itself. If the extrinsio fact upon which dé- 
pends the lawful character of the act is one peculiarly within the knowl- 
edge of the gênerai agœit of the corporation by whom the act is done, 
the act itself, is an implied représentation that the necessary fact exists, 
the truth of whioh the corporation is estopped to deny against any per- 
son who in dealing with Ùie corporation bas parted with value on the 
faith t)f it. The principle bas been frequeptly applied in cases of com- 
mercial paper issued in the name of the corporation by its ofQceis har- 
ing gênerai authority to issue such paper. 
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A leading case is that of Stoney v. Insurance Co., 11 Paige, 635. 
Chancellor iWalwobth there decided that a negotiable security of a cor- 
poration whioh upon its face appeared to hâve been duly issued by the 
corporation, ànd in confèrmity with the provisions of its charter, is 
valid in the hands of a bonafide holder thereof without notice, although 
such security was in fact issued for a purpose and at a place not au- 
thorizedby the charter of the côtnpany, ahd in violation of the laws of 
the State where it was actùally issued. See, also, to the same effect, 
Farrhera^ <& Mechcmica' Bank v. Bukhers' & Drovers' Bank, 16 N. Y. 125; 
Bisèéll v. Railroad Cos., 22 N. Y. 289; Mechanks' Banking Ass'n v. New 
Yffrk &S. Wfâle.Lead Oo., 35 N. Y. 505; Bank v. Ymng, (N. J. Err. & 
App.) 7 Atl. Rep. 488; Wright v. Une Co., 101 Pa. St. 204; Water Co. 
V. DeKay, 36 N. J. Eq. 648; Crédit Go. v. Hawe Mach. Go., 54 Conn. 
367, 8 Atl. Rep. 472; Gelpckev. City of Dvhuqae, 1 Wall. 208; Oenem 
County Sav. Bank v. Michigan Barge Co., 52 Mich. 438, 18 N. W. Rep. 
206 ; Bird v. Daggett, 97 . Mass. 494. 

The learned judge below held that thèse authorities did not apply be- 
cause of the gênerai statutes of Michigan, above referred to, making it 
unlawful to divert the opérations ot to appropriate the funds of a cor- 
poration to purposèsnot set forth in the articles of association. 

In his vie^ this statutory denujûciation of ultra vires acts renders ac- 
commodation pàper àbsoluteij^ void; Wè cannot agrée With him. The 
gênerai. tèrmsof the statute indicate that it was in this respect merely 
d«olaratory oif the Common law. If thé législature of Michigan had in- 
tended to establish a rule of liàbility for corporations of that state différ- 
ent Irom that applied ta corporations every where else, it would hâve 
used morp ëpeoific language, so that its purpose could not be misunder- 
stood. ■•■y"" ■ ' ' ■■ ■ -! ■ ■■ ■ ' • ^ ' ' ■ 

Negotiable instriunieirtsbaving theiï origin in a transaction forbidden 
by statute areinbfvoid^ÎQ the hands of a bemXi fideholdei forvalue without 
notice «aless the'statàteexpreSBly déclares them to be voidv Chit. Billa, 
95, Story.Prmii.' Notes, § 192; Daniel, Negi Inst. § 188; Nmria v. 
Langley, 19 N. H. 423; Bank v. Thompsmi,42 N. H. 36y; Converse y. 
Mster, 32 Vt. 828, 831; WyaUv. Èutmér, 2 Esp. 638. 

Sere is not a spécifie avoîding ôf accommodation paper issued by cor- 
porations^ and we think it wôtild be going much too far to give such ef- 
fect to the very gênerai languagè^ihïiér èonsideratioii. 
•' In Bird v. Daggett^ 97 Mâby. 494, ît was held that where an agent of 
a «)rporation, duly authorizëd t6 sign ail notes and business paper, un- 
lawfùUy gave accommodation' pâp'ér in thé name of the company, the 
Company was liable to a bonafidehoXdet for value bèfore inaturity. The 
général statuts- of Massaohusettâ', "like the Michigan' statute, provided 
that it should be unlawful for ît to divert its opérations or appropriate 
its funds to other purposes thân' those set forth in its articles of associa- 
tioUi The casé is exactlylike the one at bar. 

The Michigan cases cited- d'o^ tiof meet the point. In Be'echer v. Dacey, 
45*'Mich. 98v 7 N. W. Rep. ôSSj thè making of accommodation accept- 
ances was said not to be within thi powers of the corporation, but 
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« 
there was în that case no question of the rights of a bonafide holder for 
value. The same is trueof the cases of McLéUan v. File Works, 56 Mich. 
682, 23 N. W. Rep. 321, where the court held that the plaintiff had 
notice of facts from which he ought to hâve inferred the real character 
of the paper. The case oîMerchnnts' Nat. Bank v. Détroit Knitling & Corset 
Works, 68 Mich. 620, 36 N. W. Rep. 696, seems to be based wholly on 
McLeUan v. File Works, and turned on the question of the gênerai au- 
thority of the agent signing the acceptance. The statute and its efifect are 
not considered at aU. 

The judgment of the circuit court is reversed, with instructions to or- 
der a new trial. 



PouiLiN V. Canadian Pac. Ry. Co. 

(Circuit Cov/rt of Appeals, Slxth Circuit. October 11, 1892.> 

No. 43. 

1, Cakribrs— Ejection op Passengbk— Defective Ticket. 

The face of a railway ticket is conclusive évidence to the conduotor of the terms 
of the contract between the pas&enger aad tbe company, and the purchaser of a dé- 
tective ticket, who is ejected from a train, must rely upon his action agôlrist the 
Company for the négligent mistake of the ticket agent. BaUway Co, v. Bermett, 
50 Fed: Hep. 496, 1 G. C. A. 544, followed. 

S. BaMB— COÎÎTRIBnTORT NBOLieENOB. 

At the clty ticket ofBce of arailroad company a passenger paid the price of a 
ticket from Détroit to Québec and return, but, by mistake of the agent, was given 
a ticket, bbth parts of which were stamped for passage from Détroit to Québec. 
He discovered the mistake when about to take the train, and thereupon dons^lted 
a person temporarily in charge of the station ofBce during the absence of the agent. 
This person said he had no authority to correct the mistake, but thought the màt- 
ter would be ail right. The passenger went to Québec, and spent seyeral weeks, 
but on the way home was ejected from the train. Held, that he was bonnd.ito 
know that the conductor had a 1-ight to refuse the ticket, and therefore, in boàrd- 
ing the train, was guilty of négligence barrlng a recovery in tort, and rendering 
his damages merely nominal if his action is on contract. Brown, J., dissenting on 
thê groUnd that, under ail the clroumstances of the case, the question of contribu- 
tqry négligence was one for the jury. Eddy v. Wallace, 49 Feâ. Rep. 801, 1 C. C. 
A. 435, and Evans v. Railroad Co., (Mich.) 50 N. W. Rep. 386, distinguished. 
8. Éame. 

The f act that one conductor allowed a passenger, who was subsequently ejected 
by another conductor, to ride on a defective ticket, does not affect the proper stand- 
ard of dile care on the part of the passenger in tryiûg to cure the defect. 

In Error to the Circuit, Court of the United States for the Eastern Dis- 
trict of Michigan. 

Action on the case by John B. Poulin against the Canadian Pacific 
Railway Company to recover damages for éjection from a train. The 
déclaration was demurred to on the ground that it should hâve sounded 
in contract. Demurrer overruled. 47 Fed. Rep. 858. Jury instructed 
to find for défendant. Plaintiff brings error. Affirmed. 

Statement by Taft, Circuit Judge: 

Plaintiff was a résident of the city of Toledo, Ohio, and the défendant 
was a railway corporation organized under the làws of the Dominion of 
Canada. Tlie facts shown by the évidence were as fqllçws: Plaintiff 
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t 
•aj)pKfea)ifaj1tlia3itàôket'agelQiôf dfefépdanl'itïfthe city tibkèt office in D'e- 
tfoif'fdlctjïèstldkets from Détroit "to Québec ahdreturn. The ticket agent 
Tedeî%èdîhiÉi;money andi gave him Iwo tickets, ùiâde up of two coupons 
eachi 'iAffcer. leaving the ticket 'Office, plaihtiff went to tlie station to 
"whiûh^i^é ticket ageht'blad/diiteoted him, ând while there gave one of 
the/tickéts; toia friend for wl|éSB: be;hâd puréhaSed it. In doing so his 
atteMionawa» directed :to his owni. ticket, which led him to think, as he 
sayfi, ■th»t!:"îtiWas not exaictly right," for he saw that though he had 
asked for a ticket from Détroit to Québec, and from Québec to Détroit, 
theiflgeathad given him à ticket made upof two coupons, each of which 
purported to entitle him to passage from Détroit to Québec. He went 
to the ticket office in the station, and asked the person who was there 
to exchange the ticket for a-proper one. This person replied that the 
agent who had authority to make the exchange was not in, but that he 
thought the ticket as it was would beall right, and that conductors 
would understand the mistâke. Plaintiff took the train in a few min- 
utes thereaft^r,,; and by, giying up, the fir^t coupon of his ticket obtained 
passage to Québec, where he visited friends for several weeks. Return- 
ing, plaintiff offered the remaining Coupon of his ticket to the conductor 
of the train between Québec and Montréal, who said it was a mistake 
which,-bë«?atiM noturiderstand, but that it was ail right, and hepunched 
it. Obs the train from Montréal to Toronto, however, another conductor 
decliiïèd to také the tickèti' dn the ground that it was tiot good, and re- 
quired plaintiff to pay his fare or leave the train. Plaintiff had not suf- 
ficient mohe^y to pay his fare, and was obliged to leavè the train at a 
station 20 triîl^swéét of Montréal. Eeturning thence to Montréal, he 
iapplièd to the main offices' of the défendant, where his ticket was ex- 
cbàngéd for a correct one, ^ûd he then resumed his journey. He suf- 
fered consideraJaie inconvenience because of thedelay. It appeared that 
tbe rùles ôftbé Company forbadè conductors to accept such a ticket for 
passage from Québec to Détroit. 

Tbe plaintiff declared in trespass on tbe case ob thé négligence of the 
ticket agent in selling him a wrong ticket, and asked damages for ail its 
conséquences to him. The évidence showing the facts as stated, the 
court directed the jury to return a verdict for the défendant, because tbe 
injury wbiCb the plaintiff had sûffered was the conséquence of bis con- 
tributory négligence. A writ of error was sued ont to the judgment en- 
térédon the verdict, and tbe error assigned was to tbe direction of tbe 
court. 
ï Charles T. WUUns, for plaintiff. 

F. H. Cànfiddit (Angus McMwrchy, on brief,) for défendant. 

Before Bkown, Circuit Justice, and Jacksoh and Taft, Circuit Judges. 

Taft, Circuit Judg«, (pfCet MaHng the fada.) Counsel for tbe défend- 
ant contends that under the practice in Michigan, where the com- 
mon^làw forlh ; of procédure still obtains, tbe judgment for défendant 
sboïildinot be disturbedj because thé gist of plaintiff 's action is breacb 
of doniractjwheréas be bas declared in tort. Tbe objection was raised 
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on demurrer iri the courfi below, and overruled. The reasons of the 
learned district judge for this ruling arefully set forth in Pouilin v. Rail- 
way Co., 47 Fed. Rep. 858. Upon the correctness of the conclusion 
there reached we do not express an opinion, because we think that, ir- 
respective. of the for m of action, the court was right in dirèoting ar ver- 
dict for the défendant on the admitted facts of the case. The contract 
of carriage between thé parties was made by the plaintiff with thecity 
ticket agent of the défendant at Détroit. The terma of that contract 
were that, in considération of the fare paid, the défendant Company 
would give to the plaintiff a tokeh or ticket which, upon exhibition to 
defendant'a conductors. or other agents in charge of defendant's trains, 
would secure bis safe carriage from Détroit to Québec and back again. 
The city ticket agent committed a breach of the contract by delivering 
a token or: ticket purporting to entitle the plaintiff to two passages from 
Détroit to Québec. The plaintiff had his right of afctioû for ail the dam- 
ages which would naturally flow from such à breach, inthesontempla- 
tion of the parties when the contract was made. It is possible that, 
if trespass also lies at the élection of the plaintiff, the measure of dam- 
ages would be somewhat widèr. The question iis immatériel hère. The 
plaintiff, before he went aboard the train from which he ^as ejected, 
discovered that the agent had made a mistake, and that he had not de- 
livered to him a ticket which on its face entitled him to return from 
Québec to Détroit. The law settled by the great weight of authority, 
and but reeently declared in a case in this court, (^Railway Co. v. Benndt, 
60 Fed. Rep. 496, 1 G. C. A. 544,) is that the face of the ticket is con- 
clusive évidence to the conductor of the terms of the contract of carriage 
between the passengèr and the company. The reason for this is found 
in the impossibility of operating railways on any other principle, with 
à due regard to the convenience and safety of the rest of the traveling 
public, or the proper security of the company in coUecting its fares. 
The conductor cannot décide from the statement of the passengèr what 
his verbal contract with the ticket agent was, in the absence of the 
counter évidence of the agent. To do so would take;more time than a 
conductor can spare in the proper and sàfe discharge of his manifold 
and important duties, and it would render the company constantly sub- 
ject to fraud, and conséquent loss. The passengèr must submit to the 
inconvenience of either paying his fare or éjection, and rely upon his 
remedy in damages against the company for the négligent mistake of 
the ticket agent. There is some confiict among the authorities, but the 
great weight of them is in favor of the resuit hère stated. Bradshuwv. 
RaUroad, 135 Mass. 407; Townsend v. Railroad, 56 N. Y. 295; 
Frederick v, RaUroad Co., 87 Mich. 342; Shdton v. Railway. Co., 29 Ohio 
St. 214; Dietnckv. RaUroad Co., 71 Pa. St. 432; Pétrie v. RaUroad Co., 
42 N. J. Law, 449; RaUroad Co. v.Grifn, 68 111. 499', HaU v. RaUway 
Co., 15 Fed. Rep. 57; Penniugton v. RaUroad Co., 62 Md. 95; Johnson 
V. Same, 63 Md. 106; Mechem's Hutch. Car. § 580i. 

In the opinion of the majority of the court, the plaintiff was boand 
to know the kw, and, when lie discovered that his ticket on its face diâ 
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not sécure' him carnage from Québec to Détroit, he was bound to know 
that the condùctor of the défendant would be justified in refusing to rec- 
ognize it as évidence of bis right to such carriage, Could he tben in- 
cur tbe risk of expulsion from the train by taking passage with this 
ticket, and, if êxpelled, charge his conséquent injury and inconvenience 
to the mistake of the ticket agent? A majority of the court is of opin- 
ion that be could not. It matters not whether his action sounds in tort 
or in contract. If in tort, then the rule is that he cannot recover any 
damages for an injury growing out of the négligence of the défendant, 
which, by the use of due care, he might bave avoided. If in contract, 
tben it was^ his duty to use due diligence to reduce the damages from 
thé breach^and failure to do so prevents recovery for any damages which 
might by due diligence or care hâve been avoided, Knowing, as the 
plaintifif did, that his ticket did not purport to give bim a right to be 
carried on defendant's train from Québec to Détroit, and charged, as he 
waa, with the knowledge that this was conclusive évidence of his con- 
tract to the co(nductor, his conduct in getting upon the train at Québec 
with the ticketwas négligence as a matter of law,' and it was unneces- 
sary to submit the question to the jury. The plaintiff admittedly suf- 
£éred no injury or inconvenience befofe he was put off the train west of 
Mkiteeal. The injury, delay, and other inconvenience, suffered by bim 
from the éjection, he might bave avoided by exercising due care. There- 
forë, if his right of action sounds in tort, as he hàs laid it, he was enti- 
tlèd to recover no damages. If his fight of action was the breach of the 
contract, as he might bave declared it, hié damages could only bave been 
nominal. 

!-;Mnch reliànce is plaoed on the fact that plaintiff consulted a person 
in a ticket office in the station, whb told bim that he thought the ticket 
would be ail right, and that the conductor would eee the mistake. But 
this person expressly disclaimed any authority to reetify the mistake, by 
saying that the agent who had such authorily was not there. It is said, 
hoWever, thatl'without r^ard^to the person 's actual authority, this cir- 
cumstance ought to bave been submitted to the jury, as bearing upon 
the question whether plaintiff acted with ordinarj' prudence, and coun- 
sél eitpa, as authority to the point, a railway crossing accident case, where 
it was held properto submit tothè jury, as affectingthe question of req- 
uieite caution on the part of the plaintiff in approaching the track, the 
ciroumstancô that he was beckoned to corne on by some one who was appar- 
ently the gâte flagman, although in fact he was not so. Evans v. Railroad 
Cb.^(Mich.) 50 N. W. Eep. 386. There is no analogy between the case 
cited and the ohe at bar. The question of the due care of the plaintiff 
in the accident case depended, of course, upon the seeming situation as 
it would appear to any ordinarily prudent man in his position, and, if 
the man who beckoned had the appearance of a flagman, the plaintiff's 
C(mduGt . Wàs ceasonabiy prudent in aoting on that appearance, or, at 
least, the circumstance aa to the pseudo-flagman was ôné for the jury to 
considerin decidii^g the question of' plaintiff's care, or his want of it. 
But in this case plaintilf imiew from . bis express statement that the man 
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in the station office was net the station ticket agent of the défendant, 
and had no authority to act in regard to the mistake of the city ticket 
agent. 

This is not a case, it will be observed , where the ternis of the ticket, 
in order to be understood, had to be read in the light of rules of the 
Company not known to the passenger. Hère was' no représentation by 
the ticket agent selling the ticket as to the effect of arphiguons language 
or signs on its face, on which the passenger might rely, as in the case 
of Murdock v. Bailroad Co., 137 Mass. 293. The language of the ticket 
was plain, and there was no attempt to vary its meaning by any verbal 
statement by the ticket agent selling it. If there had been, a case would 
be presented which might call for the application of différent principles. 
Under such circûmstances, the passenger would probably hâve the right 
to rely on the représentation by the agent that the ticket was ail right, 
as being, in eff'ect, a statement that the rules of the company permitted 
conductors to receive a ticket, good on its face for passage from one point 
to another, as good ibr passage either way between the points. But hère 
the agent's act in selling the ticket was, as plaintiff himself adhiits, a 
palpable mistake, which plaintiff, when he discovered it, had no right 
to rely upon as a deliberate représentation that the ticket was -good for 
passage from Québec to Détroit. 

The proper course for the plaintiff to bave pursued would bave been 
to visit the city ticket office at Détroit, and hâve the mistake rectified, 
or he might before his return hâve obtained a proper ticket in exchange 
at the ticket office at Québec, where he spent several weeks; in either 
case, holding the company responsible for any damages arising from 
his delay or inconvenience. The contention of counsel for plaintiff is 
that, if he had taken this course, the company could hâve made a 
complète défense on the ground that j^laintiff' had been advised by the 
man in the station ticket office that the ticket was ail right, and that 
the delay was unnecessary, We cannot agrée to this. The légal ef- 
fect of the mistake in the ticket would bave been full justification for 
the delay, and the opinion of a person with no authority to act in 
the premises would bave been a poor shield for the railway company 
in such an action. The case of Eddy v. Wallace, 49 Fed. Rep. 801, 
803, 1 G. C. A. 435, relied on by counsel in this connection, was 
where a passenger jumped off a train on the ad vice of the brakeman, 
and was injured. It was left to the jury to say whether, in doing so, 
he acted with proper care. The fact that the brakeman advised him 
to do so was à circumstance tending to show that, in jumping, he 
acted with prudence. The différence between that case and this is that 
there it was within the brakeman's lawful authority to advise passengers 
when to alight, while hère the advice acted on came from one not only 
without actual authority, but also without assumed authority. The 
question is not involved in this case of the rights of a passenger who^ re- 
lying entirely on the ticket agent, does not examine his ticket, and finds 
the mistake for the first time when the ticket is presented to the con- 
ductor. Such a case might présent différent considérations. 
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; : : Tbej'OJiiCHiiïstence that ofaé of dèfetidant's oonduotors allô wed the ticket 
-to be psed ftrr passage from Québec to Montréal does net ald plaintiff. 
The Gonductor simply did not follow the rules of the company, and thus 
saved thé plaiotiff the greatèr Inconvenieiîce of having to leave the train 
before reaohing Montréal.; Even if the cohductor did thereby mislead 
the plaintiff «8 to what subséquent conductors would do with the ticket, 
it was riot to thé plaintiâ''s disadvântage. As the conduct of the plain- 
tifif in attémpting to ride on a ticket which he knew did not purport to 
give him a right to do so, was, in our view, négligence, as matter of law, 
the iàct that à conductor was négligent could not affect the proper stand- 
ard of du© «ife on the part of the passenger. Dietrich v. RaUroad Co. ,71 
Pa. St. 432é It foUows thàt there was no error in the charge of the 
court dlrectinga Verdict forthe défendant, and that the jodgment thereon 
must bè aflSrmed. 

BpowNj;Gircuit Justice, (dfssmfinjf.) I fully conçut in the opinion 
of the court, that, as betweien the plaintiff and the conductor, the ticket 
must bedeemediconclu^ve évidence of the contract with the company, 
lahd therëfore thait the eoùductor was justified in ejecting the plaintiff 
feom the car. : I am also of the opinion that defendant's agent was guilty 
of Diligence in delivering an inoproper ticket, and under the Michi- 
gan practice I am inclinçd to think an action upon the case was the 
proper remedy. : ,: 

Indeterinining the question wbether the plaintiff was gOilty of con- 
tributory négligence, it isipertinent to consider that he was a teacher of 
muaio; had not traveled much; that he purçhased his ticket at an uç- 
towù oËBce of the company, some considérable distance from the station, 
and then went to the station to take a particular train, and on arriving 
therehoticed the mistake in the ticket. The train was advertised to 
leave within a half or three quarters of an hour, and, having no time to 
go back to the office wherehe purehasèd the ticket, heasked a man in 
charge of the ticket office at the station td exchangè the ticket, and was 
tôld that the agent was not there, and he could not exchange it, but he 
thovight that it was ail right,— they would understàmithe mistake. The 
very fact thà*t the company did not hâve an agent at the station with 
authorityto i correct a miàtake of this kihd is somewhat singular, and 
probably induced the plaintiff to rely upon the statement of the person 
he foùnd the^e, that it was ail right. It appears to me immaterial, as 
ibearing upon the négligence of the plaintiff, whether this man was actuaUy 
an agent of the company or not, thbugh the fact that he was the only 
petsoh in the ticket office just before the departure of a train would natu- 
ifaliy lead to , the inference that he was the ticket agent. In judging of 
th» reasonableness of a man 's conduct, the information upon which he 
Mtied is always pertinent. In the view I bave taken of the case, if he 
had asked any expériencsd railroad mari, whether connected with the 
conlpany or not, the information he received would hâve been equally 
available to him. It as a ïnàtter of common knowledge that conductors 
do sometimes, either tfariwigh.inadvertence or through an imperfect ob- 
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servance of their own raies by the compkny, accept tickets which hâve 
expired, or take Up tickets which are being used in the wrong direction, 
as was actually done by the conductor from Québec to Montréal in this 
case. Such conduct might easily induce a person of ordinary intelli- 
gence to suppose that the compàny'waived a strict compliance with the 
terms of the ticket in this particular. The question of négligence dé- 
pends, too, not whoUy upon what was done in à partiCular case^ but 
somewhat upon the âge, capacity, and expérience of the party doing the 
act. Had the plaintifif been an experienced railroad man, a jury would 
probably find little difficulty in holding that he mUst bave known bis 
ticket would not bave been accepted, and that he should bave returned 
to the office of the company, and had the mistake corrected. On the 
other hand, had he been an ignorant man, wholly unacquainted with 
traveling and the usages of railroads, a jury would be quite likely to find 
that he was not guilty of négligence in acting upon the advice of a man 
in charge of the office of the company at the station, and I should bave 
been disposed to uphold a verdict in bis favor. The question for the 
court in every such case is whether the évidence of contributory négli- 
gence is so clear that intelligent men should not differ in their conclu- 
sions. This being the test, it seems to me the question in this case 
should bave been submitted to the jury. 

The opinion of the court seems to bold that the plaintifF was bound to 
know, as a matter o* law, that bis ticket would not hâve been accepted. 
This is practicaUy holding that if the agent who sold thé ticket, bimself 
had' told the plaintiff that bis ticket, though defective, wôuld be ac- 
cepted, the plaintiff would still be guilty of contributory négligence in 
acting upon bis advice. 

It seems to me that this is carrying the maxim concerning ignorance 
of the law to an unwarranted extènt. 



United States r. Chin Quong Look. 

(District Court, D. Washington, N.D. August 80, 1892.) 

Chinese Exclusion Aots— Mercantile Domicile. 

A Cbinaman who formerly resided in tbe United States, and acquired an Inter- 
est In a flnn long established and doing business hère, although he returned to 
China, and remained over six years, retaining hls interest in the firm, and reoeiv- 
Ing his share of the profits, has a "commercial domicile" in the United States, and 
cannot be sent back to China under the exclusion act Lau Ow Beuo v. U. S; 18 
Sup. et. Rep. 517, 144 U. S. 47, foUowed. 

At Law. Proceeding to enforce Chinese exclusion act. Appeal from 
judgmentof United States commissioner convicting the défendant of be- 
ing unlawfuUy in the United States. Reversed, and défendant dis- 
charged. 

P. e.'SvRivan, Asst. U. S. Atty. 

W. H. White and F. Hartley Jones, for défendant. 
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. Hanfor]?,, :|liatrîct Judge. Tbe défendant was arrested on hia arrivai 
at thecity i.qfj. Seattle from China, via Vancouverj B. G., and after a 
heariûg Vi^çre James KiEFER, one of the commissloners of the circuit 
court, he wftiiadjudged to be a Chinese person not lawfully entitled to 
enter,: thé .United States, or to remain therein, and ordered to be sent 
bapk-.tp China. By an appeal he has secured a new trial in this court. 

: The évidence is very çlear and satisfactory, and establishes the foUovv- 
ing as the material facts: The défendant formerly lived in Seattle, and 
while hère he acquired a one-fifth intereat as a member of a firm called 
thp Q.qe Lee Company. Said firm has maintained a mercantile estab- 
lishnaent in Seattle continuously for nearly 18 years. The business of 
th©; firm is; importing, buying, and selling groceries and. ail kinds of 
goods used by the Chinese pepple, and it is now doing a business amount- 
ing to from $4:0,000 to $50,000 per annum. The défendant returned 
ttj China six.pr seven years ago, but retained his intérest in the Gee Lee 
Cai;ftpa,ny,,and has received from time to time bis dividends from the 
profits, of said business., I understand the commissioner to hâve held 
that,.by returning to hisdopoiicile.ùf origin, and remaining there over 
sixi years, the défendant sUrrendered bis right to claim a domicile in 
thia country. , Conceding this to be true, still, by maintaining a mercan- 
tile eatablishment, he has a commercial domicile hère, which, according 
tomy understanding of the décision of the suprême court in the case 
otim Ow JBm V. U. S. y 144 U. S. 47, 12 Sup. Ct. Rep. 517, is sufii- 
cient tp entitle him to corne and go frBely, as any other merchant may. 
In that case Chief Justice Fulleh says: 

''We are of opinion that it was not ihtended that commercial domicile 
should be forfeited by temporary absence at the domicile of origin, nor that 
résident raerchants should be subjected to loss of rjghts guarantied by treaty, 
if tliey falled to produce from the domicile of origin that évidence which rési- 
dence in the domicile of choice may hâve rendered it ditBcult, if not impossi- 
ble, to obtain; and, as we said in considering the application of this petitioner 
for the writ of eertiorari, (141 U. S. 583, 588, 12 Sup. Ct. Rep. 43.) we do 
not think that the décision of this court in Wan 8hing v. U. S., 140 U. S. 
424, 12 Sup. Ct. llep. 729, ruled anything to the contrary of the conclusions 
herein expressed. Aa there pointed out, WanShing was not a merchant, but 
a laborer. He had acquired no commercial domicile in this country, and 
whatever donpicjle he bad acquired, if any* he had forfeited by the departure 
and absence for seven years with no apparent intention of returning." 

Evidently the phrase "commercial domicile" was Seleetedand usedin- 
téhtioPally by Chief Justice FuLLER, for the purpose of conveying the 
id«a that ihe rule which that décision aflBrms is broader than would be 
iïëo€i8saty to nherély open à way for the.ingress and egress of those Chi- 
nese merchants who personally dwell continuously within the country. 
Bpv(.yier's définition of "commercial domicile" is as foUows: "There may 
be„a içpmmercial domicUe acquired by ûiaintenance of a commercial es- 
tapiisi>ment iû a country, ifl ,re]p.tion to transactions connected with such 
establishments." 1 Bouv. Law Dict. (15th Ed.) 557. 

It is my conclusion, therefore, that the comniisaioner's décision Should 
be reversed, and that ibf>;defendant is entitled to be discharged. 
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Fox Vi Pebkins et aï. 

(CTrcuW Court a/" 4ppeoî«, S^xth CiTcuit Ootober 6, 1893.) 
No. 80. 

1. Patents fob Inventions— Novbltt—Priob Art. 

Reissued letters patent No. 11,063, issued Pebruary 35, 1890, to William R. Fox, 
for an improvement in miter outting machines, are void for want of patentable 
novelty, in view of the prior state of the art, as shown more particularly in the 
Howard patent of August 31, 1886, No. 57,335; the Aiken patent of February 31, 
1871, No. 111,896; the Jones patent of Jnly 21, 1874, No. 153,343; the Nichols patent 
of July 18, 1876, No. 179,944 ; and the Lannartson patent of April 16, 1878, No. 303,445. 

2. Samb— Estent OF Claim— Pbior Art. 

If tVie Fox machine could be held to show patentable invention, it constitutes one 
of a séries of improvements, ail having the same gênerai objeot and purpose, and the 
patent must therefore be limited to the précise form and arrangement of parts de- 
scribed in the spécifications, and tothe purpose indicated therein. Brnçg v, JPitch, 
7 Sup. et. Rep. 980, 131 U. S. 483, and Qasler Co. v. Spiegel, 10 Sup. Ct. Rep. 409, 
133 U. S. 860, foUowed. 

8. Same — Abandonment. 

Xhis construction of the patent is also rendered necessary by the f act that varions 
broader biaims werô rejected and abandoned, under both the original and the reis- 
sne applications. 

4. Same— Novemï—Effeot op liABGE Sales. 

Large sales of a patented machine, while évidence, more or less opgent, of value 
and usefulness, are not conolusive évidence of patentable novelty, and are of little 
weight when it appears that such sales are the resuit of active and enereetic efforts 
by means of circulars and traveling agents. McClaln v. Ortmayer, 12 Sup. Ct. 
Rep. 76. 141 a 8. 437-439, foUowed. 

Appealfrom the Circuit Court of the United States for the Western 
District of Michigan. 

In Equity. Bill by William R. Fox against Harford J. Perkins, 
William J. Perkins, and Joseph W. Oliver for infringement of a patent. 
Decree for défendants. Complainant appeals. AfiBrmed. 

Cfeorgie if. Xot/irop, for appellant. 

Edward Taggart and Arthwr 0. Denison, for appellees. 

Before Brown, Circuit Justice, and Jackson and Taft, Circuit Judges. 

Jackson, Circuit Judge. This is a suit ih eqUîty, brought by appel- 
lant against appellees for the alleged infringement of reissued letters pat- 
ent No. 11,062, granted to William R. Fox, February 25, 1890, for cer- 
tain new and useful "improvements in miter cutting machines." The 
défenses chiefly relied on are that the supposed invention was described 
in previous patents; that, in view of the state of the art, the device 
claimed as new was not a patentable invention; and that, uppn a proper 
construction of the patent, the défendants do not infringe it. The cir- 
cuit court entertained doubts whether, in view of the previous patented 
devices set up in fhe à,hswer and shown by the exhibits, there was any- 
thing patentable in the alleged invention covered by said reissued letters 
patent, but, without deciding that point, held that défendants' machine 
was not an infringement of complainant's patent, even assuming the lat- 
ter to be valid, and theretipon dismissed the bill. From this decree the 
complainant hàsappealéd, assigning as ground for its reversai that the 
lower coutt erred ih deciding that the défendants had not infringed, and 
in dismi^ÎQg his biUt 
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The original patent, No. 393,970, wasgranted December, 1888. The 
reissue was applied for A^àgùst 80], 1S89, àrià was issued February 25, 
1890. The specificationsi which were subgtantially, t}je same in both 
the origiuaï àîid ireissuè applications ând patentsj âfter réferring to and 
describing the drawings of the machine, which accompany the same, 
state that "the gauges arrangea at either eud of the, machine are" adjust- 
able in a curyed fllot forraed in tbe bed plate, the gauges being guided 
in their movëndént by a pin pïôjec^ting from the gàuges into the.slot, 
with a. bearing plate conneoted upon the other sidCj as shown in Fig. 2, 
àt 2. The gallges are fornied with'fdane faces, and the e(|geS nearest the 
center are arrangea in proximity to the plane of mpvement pf the cutting 
knives, 60 that their edges, which I bave marked *E,'act in conjunc- 
tion with the knivrâ, to form a shear eut. The edges pf the gauge 
nearest the ends of the frame bear against the end posts, which serve as 
a latéral support, both at the upper and lower parts pf thé front edge, to 
sustain the gauge against the cutting action of theknife. The gauges 
haVe a cut-awaypiirtion at tÈ|eiir upper ênda, as shp'ïv:» in Fîgs. 1 and 2, 
terminating in a curved arm, havîng a semicircular bearing face, which 
is in bearing contact with a projection, F, on the çrôss bar of the 
fraoïe. îhflis eàcjh gaùge h^ two bçarings at its innei; edge." 

The opération of the ipaobinô is dièscribed as follpws: 

"Tbe stock to beoperated upon is placed upon tbe bed and against the 
gauge, D, the end of it passing through between the upright Une, e, of the 
gauge àtid HiefÊnife, o. Tbe knife & ihën carried forward by means of the 
lever, L. catting tbe stock at the angle indicated upo.ç: tbe bed, which may 
h^ indicated ^y^îue»* as ahown in Fig.8. , Thèse linep niay be marked either 
upon the édgè pf thé bed, as Bbpwn,, àr upon the slptted areas. M, M. For 
cairvériienee Icdnstruct my dévicek doublé, so that tîit^ may be opéiated in 
either direction ; ànd tbe twOgâuglés may beset so thatoneis the complément 
of the other, if desired. By means of this de Vice, wood or other aimilar ma- 
terial may be readjly and quickly eut upon any desired angle. By adjusting 
the gauges by means of the thumbscrews, the angle upon the wood will cor- 
respond to the angle to which ithe gauges are adjusted. The cutters are at- 
! . cliçd to the parriage^ so as to be reajlily removed or set, as occasion may re- 
q^uire. It willbe uiidérstood that one of the cutters niay be dispensed with, 
but I considéirtWo as désirable. I^p not wish to be u'nderstOod as broadly 
cliiiiâing a bed with guides thefeon t6 IPcate the work, and a sliding cutter to 
eut thëwork upon the angle indicated by said gauges, as I am awaretbat 
miter cutters of various kinds hâve tteretofore been used embodying sucb 
deviçe." 

' Thé jelaitu-'of infringeméht is linaited tP the Ist, Sd, and 5th claims 
(Jf thé' reisstie, whî'ch are as follpws, viiî.: 

"(1) ïn combinatîph, thé bed.VtW knife moving on suitable ways, an ad- 
Jiliitfable gàuge haViHgashearirtg édî^è^'â^ two indè'i)endeHt bearings for its 
îitoer end; said- béafih^s béing in dittët-ént directionsi'wliereby the shearing 
edg^L is always héldi iià! the sàme relatién to the kùifè; sUbstantially as d«r 
sçjlbed." "(3) In, a miter cutting macbine, the combiuation, with a car- 
riage arranged 01^ ate*^ in longitudinaj iways, parrying a cutting knife of an 
adjus table gauge, prpyided with an e^ge, e, acting in .connection with tlio 
knifé to form â sheair eut, and haying a, semicircular beaHng struclç from the 
fed^éi c, Pf this ^ààgè'as a cetttér, wh'érèby thé said gaugè is al Ways in the 
same relative position to the eut of the knife, substsinËially àS' désbribéd; " 
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And "(5) In B machine for cuttiing miters, the combination with the cutting 
knite of a gauge hayiiig aji edge, e^ and a circular bearing and plate or 
bearingface therefor on the machine frame, the circle of the bearing being 
struck from the edge, e, as a center, whereby the said edge is always main- 
taîned In the same relative position to the knife, substantially aa described." 

Said third and fifth claims of thô reissue are the same as the first aînd 
third çlaims of the origii^al patent, and their validity is therefore net 
affecte^ by the reissue, (^Gage v. Herring, 107 U. S. 640, 2 Sup. Ct. Rep. 
819;) nor is it seriously questioned that the first claim of the reissue was 
not covered by the original patent, or that it was hot for the same device 
OT invention therein described; hence there are no questions on the Valid- 
ity of the reissue as such. 

In orfler to détermine the proper construction tobe placed upon said 
three olaims of the reissue, a brief référence to the prier state of the art, 
and to the proceedings had in the patent office on both the original and 
reisguft^ a,pplications, is neces^ajry. In his original application, dated 
December 4, 1886, as appears from the file wrapper and contenta, Fox 
presented the following, among pther, claims: 

"In a lui ter cutting machine, the combination of an adjustable gauge, a 
carriagè|,pfranged on a bed in longitutlinal guides, parrying one or more 
knives, said g'àuge adapted to be adjusted at any requirèd angle to the knife, 
and having a perpendicular edge in a perpendicular plane, and always ini the 
-same relative position to the eut of the knife, said perpendicular edgé' and 
knife forming a shear eut, substantially as described. 

"In a miter^cutting machine, the combination of the adjustable gauge, the 
upright frame, and. the cutting knifa, said gauge having two perpendicular 
paralliel edgeâ, one èdge pf wtiich is adapted to rest against the Uprtghtframe, 
and thè dther to remaih pafallel with the track of the knife; and in sûch 
close proximity thereto as to form with such knife a shear cutting device, 
substantially as dttscribed. 

"Ina machine for cutting miters and leads, a gauge, a portion of which ia 
circular in form, and bearing against a suitable portion of the machine, 
thereby retaining the edige, e, in the same relative position to the eut of the 
knife, substantially as described." 

Thesp claims were -rejected and abandoned. There was also pregented 
the following claim: 

"In a naachine for cutting miters, tbe combination with tbe cutting knife 
of a gaùge having a circular bearing adapted to a plate or bearing point on 
the machine, the circle of the bearing being struck from the edge, e, as a cen- 
ter, whereby said edge is always maintained in the same relative position to 
the knife, substantially as (Joseribed." 

This claim was amended to read as foUows; 

"In a machine for cutting miters, the combination with the cutting knife 
of a gauge bearing on edge^ e, a circular bearing, a plate or bearing point 
therefor on the machine, the circle of the bearing point being struck from the 
edge, ei asiaioenter, whereby tbe edge, e, is always maintained in the same 
relative position to the knife, substantially as described." 

Thèse two claims were both rejected. Fox was requirèd by the pat- 

. ent office to erase the %ords "bearing point." The patent was subse- 

quently granted, èmbracing, among others not necessary to be noticed, 

daims 1 and 3, correspondiug or identical with the aforesaid olaims 3 
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and s ôf the rdssue. In the application for reisstié, made Augusf 20, 
1889, as shown by file wrapper and contents, the following clainûs were 
ma^e':' ''.'"., , T „ 

"(1) In combination, thebéd, having a curved alot; ihe knife, moving in 
suitable ways,; a gauge, having a shearing edge, and its outer edge held ad- 
justablé în the cltfved slot; and a post, against whifeh the énd of the g.iuge 
bears, pjJïJiiSed to the preissflre of the kniie, — ail sûbstilntially as described. 
(2) M èotnbinàtion, thtj bed, baviàg a ciirved slot; the knife, moving in suit- 
able ways; a gauge, having a shearing edge, and its (Miter end held adj astable 
in the curved; slpt, and its inn«r end provided with two bearings, whereby 
the shearing edge is alyvays jheld in the same relation to the Unife, — ail sub- 
stantially as described. (3) In combination, the bed, having the curved slot; 
. the knife arrangea to move in suitable ways; a gauge, having a shearing 
edge, and its outer énd held adjustHble in the slot; and a latéral bearingupon 
the machine ïrame fou t'hè innerend o£ the gauge at the upper and lower 
fpartsiri-all substantially as described." 

: Thèse claims werè tejèëtei^V The following additional clâim wias pre- 
'■iâènted:' ' ■ ' ■ "' "'•['] '"■ 

"In conabination, the bed; ,tKè knife, moving on suitable \yays; an adjust- 
'atte gàu^e, having à sheài'iii'g 'e«3|'é. and two bearings for its inner end, 
Vhèreby the shearing edké îs am^ys held in thé saoiô relation to the knife,— 
sijibâtantiallyasâescri^eai'' ;' '' 

■ ThiS'Claim was required to be and was amended by inserting "inde- 
pendent" before"bearingS,"àrid'by inserting after the word "end" the 
wofd8'"said bearings' hèïn'^'ih'âiJBfii-ent directions." 'As thus amended, 
tl^e ,cl'4iï)a Was àllowed^ ai^d' fprnis the first claind of the rèissiied patent. 
jt will rhe observed th^ttljerejfpted claims of bpth the original and re- 
issue applications, were :quite broad and indèfinite; so gênerai, in fact, 
as to cover and embrace more than the particular structure or device de- 
scribed in the specifjcàtièiïSj ëspeèially in reSpect to the bearings of the 
àdjustable ;gaugé and the Stjppdrts therefor, whioli constitute the chief 
nnatter of c'ohtroversy pn the questipn of infringeiiieht. Said j-ejections 

. clearly operate to limit the scope of coraplainant's patent; it being well 
séttled that no construction can be given to the clàirhs of the reissue in- 
volved in this suit which will include what was covëred by the rejected 
claims uhder ' éîther thë origi^h'âl bj? reissue applicàtioiis. Shepar'd v. CJar- 

;riaàn,ll& U.'â. 597, 598, ë'Sùp.' Ct. Repl 493; Sutier v. Eobinson, 119 

JD. S- 5âO, 7 Sup. et. Rep. 876; Dobson v. Lm, 11 Sup. Ct. Rep. 71; 
Roema- v. Pecldie, 132 U. S. 313-317, 10 Sup. Ci Rep. 98. In connec- 
tion with said rejection, the prior .State of the art, as shpwn in the prier 
pateptSifor œitering machinas ,aîjd improvements thereon, filed as ex- 

: ,pil?it8 in the case, will seijye.stiH further to establish the proper con- 
struction to be placed upon said- claims of the reissued patent, if the 
margih of improvement Pr adVjBnee made therein by complainant can 
be regarded as patentable. Sùèfe-èf sàid exhibits as best illustrate the 
BBbject will be noticed briefly in' the brder of their issuance. 

The; Howard patent. No. 67,825, granted August 21, 1866, for an 
improved mitering machine, while not confined to that particular pur- 
pose, was especially adapted for cutting moldings, such as picture frames. 
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It had a bed and inclined knife moving in suitable ways, a slotted ad- 
justable gauge with a shear edge, which always remained at the same 
distance from the Une or plane of travel of the knife. The adjustment 
of the gauge was made by the use of two set screws, instead of one, as 
in complainant's machine. The strip of wood to be acted on by the 
cutter knife was placed on the bed and abutted against the rest or gauge, 
which conld be adjusted to any desired angle with the cutter head, from 
90 degrees down to 5 degrees or less, by releasing the two set screws, and 
moving the outer end of the gauge in a curved slot. For the purpose 
of mitering articles edgewise, the rest and knife were adjusted in one 
position, and for mitering articles flatwise the gauge and knife wère ad- 
justed in a différent position. This machine went into gênerai use, and 
seems capable of doihg the différent kinds of work performed by com- 
plainant's machine, although not so rapidly or easily. It differs from 
complainant's device in the method of supporting the inner edge of the 
gauge, and in the use of two set screws to effect the adjustment of the 
gauge. 

The Tucker patent. No. 89,183, granted April 20, 1869, for an im- 
provementin machines fot mitering printers' ruies, shows a bed, a knife 
moving in ways, a gauge and edge always held in the same relative po- 
sition to the eut o£ the knife, whose thrust is taken or received chiefly 
by the bed of the, machine. It is conceded by complainant that there 
is no difBculty in so locating the gauge of this machine as to hold the 
front end thereof in position close up to the travel of the knife without 
référence to the angle at which the gauge is placed; and it is shown by 
défendants' expert that if the knife traveled in a différent direction the 
gauge woUld receive the thrust of the knife, rather than the bed, in per- 
forming the shear eut. Complainant says that the object sought in this 
machine, and others of like character, is not to bave a gauge which will 
make a shear eut with the knife, but to locate the angle at which the 
material is presented to the knife. But the question is, does it not sug- 
gest more than that? 

TheHowell patent, No. 104,458, granted June 21, 1870, for an im- 
provement in hand-mitering machines, shows a bed, knives moving in 
ways, gauges, and posts against which such gauges rest, said posts be- 
ing adapted to support the gauges in the différent directions or positions 
into which the latter may be moved. The lower part of this gauge, 
which rests against the bed and at right angles to the board, furnishes 
a support to the stock operated upon against the thrust of the knife, 
which in this machine is set to a plane stock, like an ordinary plane, 
and passes over the wood with a scraping or shearing motion. But it 
appears that if a knife like complainant's or défendants' was substituted 
for this planing cutter, nothing more would be required to ma^ke this 
Howell machine perform the work of complainant's machine except the 
independent adjustment of each end of the gauge. By means of such 
substitution and adjustment ils gauge would make a shear eut with the 
knife. , The upper end of this Howell gauge is not otherwise supported 
than by the strength of the material or métal of which it is composed. 
v.52F.no.2— 14 
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fe&t!it #<iliM hardly réqtiire anythidg m<)fe thàn mechaiiîcal «kiU to give 
it Sttcbiév^pbrt or etrengthen it in that particular. 

TM'Aikèflipatent, î^o. lll,89g,'!gmnted Febmàry 21, 1871, for an 
imp¥6Vêd machine for cntting arid mitering printêrs^ xules, shows a bed, 
a cittlirigor flling tool to dress thôfnaterial operâted on,' and a gauge or 
guide baÎTi pîvoted at its inner endi with' its edge always held in the 
saôiepoaiStionwith refetesice to the dressing or cuttingdevice,and adapted 
tô''bë set at any angle to make a required bevel. If a knife were sub- 
stituted for the Aiken cùtting devicè, and set at an angle with the Une 
of motion neceBsafy in oUtting the end grain of wood, the gauge could 
be rekdily arrânged to make a shear eut with the knife. In making 
sUCh ^bstitution, and to produce such shear eut, the bed of the Aiken 
«Mtèhiàé might havô to be changèd so as to permit a fuU and unbroken 
liïiè td support the wooi 'aa the knife goes over it. This would involve 
flietely Àïechanical arrailgement and construction. 

'lîié' Malin patent, No. 125,745; gratated April 16, 1872, for an im- 
provement in mitering machines, présents another device for mitering. 
It hfllè *kni!fesèt in a plahe stock.^soiiàè'wbat likethat in the HoweU pat- 
ent, ànd tûôving in ways; a bed, iffhîeh is adjustable at différent angles 
to the ifeé of movement bf the'kiiite, so as to eut the stock at any de- 
sirèd'ahglé, said bed 0* rest beiilgpr6*ided with a shear edge; and a 
igaùgé t™.* iffiày be ôet îti any requited position, adaptedto maintain the 
Sflime l^lfttiotl to tho kdifejî Beteûdants' expert states that this machine 
more IhâQrly résémbles thé construction of défendants' machine than that 
of the Bonlplainant, but that it présents substantially alitbe éléments 
found în «âch of them* It is conoeded by complaînant,; on ctoss-exam- 
înàtitoj thatif the gJtuge of this machine was arranged to lie close to 
the tnîifo',- and its edgè^v^tts pïovidedwith some m etallic support, com- 
irig îil clëse prOximity to the knife, the wood could be oiit clean at any 
téquiteid'aù'gle from 45 tè 90 degreès. 

' The Jbflès patent, No. 153,348, granted July 21, 1874, for an im- 
provement in mitering machines, shows a combination of a bed, a knife 
travëliÈtg! ià wâys, and an adjûBtftblé gàugè, pivoted a little distance frpm 
th© pàth of the knife. The speciftéation states that "when the gauge 
is adjUfited at other than a right an^e with the front edge of the frame 
aiid bedplate, there is necessarily aï» open space between its end and the 
face of tte piaiie, so that no "rest is provided for the end of very thin or 
very narroW niateriaU To obviate this difBculty, I hâve provided an 
auxiliary ]^late, m, attached to the rest, l, by means of tongue and 
grOove joilits and boit, «i, which forms^the pivot for said rest, on the 
uppér end'of'^hich bbit is a thumb nui, n, etc. The gauge, thus 
supplemeiïted by the addltional plàl», m, bas its edgè always flush 
with the ed^gô'ôf the beé,'ànd thus remains in the same relation to the 

The Lannârtsôn & Bergstorm patent. No. 179,662;: granted July 11, 
1876, fotaii improVemerit in miter plàning machines, présents a bed 
hinged toitià Vertical Structure, with >the aiis of its hinges in Une with 
the cuttingîktiifé. The' Bed is maSe aêjustat>le up and down, with co- 
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working latéral gauges. : The lablë and gauge, by means of suitable 
screw arrangements, can be adjusted to any desired, angle, while its edge 
opposite to the eutting knife frora the point atwhich itis hinged remains 
in the same relation to the knife. The gauge in this machine does not 
swing in an arc whose center is its inner edge; but the table gauge, B, 
which is the principal gauge of this device, does swing in such an arc, 
and its inner edge is the center of such arc, thus presenting the prin- 
ciple of an unchanging center, as found in the machines under consid- 
ération. 

The Lannairtson patent, No. 202,445, granted April 16, 1878, was for 
an improvement in the said Lannartson & Bergstorra mitering machine, 
and shows a vertical structure or device for miter work, in which the 
table is adjustable to any position required, and which opérâtes as a rest 
or gauge. This table rest or gauge, in whatever position adjusted, al- 
ways remains in the same relation to the knife, which moves perpendic- 
ularly, instead of horizontally. It is stated by complainant's expert 
" that if the machines are arranged with the parts of the knife in vertical 
plane, and the gauge was made with its circular bearjng and shearing 
edge in the same relative positions, I do not see that there would be any 
substantial change made." This is manifestly so, and would require 
only the exercise of mechanical skill in changing the relative positions of 
the several parts. In this Lannartson machine, the knife, with the 
table, forms a shear ont upon the wood or stock; but there is no claira 
of this nature either in the spécification or claims of the patent. It is 
also conceded that it will eut wood in as many différent forms as the 
complainant's machine. It is shown by stipulation of the parties that 
many of thèse Lannartson machines were manulactured and in practical 
use at Erie, Pa., as early as 1877. 

The Nichols patent. No. 179,944, granted July 18, 1876, forimprove- 
ments in mitering machines, shows the following éléments in combina- 
tion: A table or bed, adjustable gauge, and a saw eutting device, in- 
stead of a knife. The adjustment of the gauge is effected by means of 
two screws. The gauge on this machine, as stated in the spécification, 
"may be adjusted and fastened at any angle desired, with the beveled 
inner end of tbe gauge always at the same point; and the miter will al- 
ways be true, and be supported close to the saw." It is admitted by 
complainant that this gauge can, by independent adjustment at "each 
end, be adjusted so that the point, a:, will always lie close to the edge 
of the saw. If a knife were substituted for the saw employed in this 
machine, (and which would not require the exercise of invention,) we 
would hâve substantially the same arrangement as found in the machines 
under considération. The défendants' expert states that the point, x, 
constitutes an unchanging center, with the edge of the gauge always in 
the same relative position to the plane of the eutting device. 

The Schreppel patent. No. 223,819, granted January 27, 1880, for a 
new and useful mitering machine, like the preceding machine shows in 
eombinatàon a bed, a knife movingin ways, and adjustable gauges, which 
do not rest against end postsi as in complainant's machine. The gauge 
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iri'ilïïiîs Schréppel paient, as sHown in the dtawing, will tnake, as com- 
plaihatitâd nuits on crosB-eiatûiïlation, both a ahear eut and a draw eut. 
He claitas as a defect in the niachine that it bas no support for the top 
of thé^uge other thah the strength of the material of which the gauge 
is'^mflde, and if the gauge is swung into a position atright angles to the 
knifeit would leave an opening between the gauge and knife, and in that 
positién would not form a support for the wood as last acted upon by the 
knife,| which would resnUin leaving a ragged edge to the wood. This 
Schreppel machine closely resembles complainant'sin outlineand opéra- 
tion, and the spécifications and daims of the patent are hardly distin- 
guishable without dra#ing the most refined distinctions. 

The Kinch patent, Nbi 243,597, granted June 28., 1881, for improvcr 
ment m miter boxes or machine^, présents a device with the bed so ad- 
justable that the front uppèr edge next to the knife is always held in the 
sartiè relative positioh to i the knife, at whatever angle the bed is ad- 
justèd.- ■■' — ; • ■ ^ '. ■ ■ ■' ■•'"- 

>'ïheIjéfiîngweir'patentv;Nov334,247, granted January 12, 1886, for 
imptôVénQéhts in miteririg machines, présents the same gênerai features 
îound in most ofsucb machines, consisting of a table or bed, a moving 
knif6i adjustable gauges aldapted to be set at any angle, and in proper re- 
lation to the knife. The defect which complainantifinds in this machine 
is that the gauge is pivotéd back of the corner br edge which makes the 
isheat ôUt, so that it will only forra a shear eut in one position. The 
gauges- of this patent are pivoted to the table at or near their inner end, 
instéad of being loosely aupported. The spécification states that the 
machine "Iwill eut miters on wood in any shape froin an angle to directly 
across'tbë' grain of the wood." It further appears that in June^ 1879, the 
complainam obtained a patent for an improved mitering machine, called 
a "trimmei-," which had'tlie same gênerai features as those already re- 
ferred to, but was defective in not having a gauge that would make a 
shear cUt'with the knife at différent angles. While thèse prior patents 
differêd in inechanical éonstructibn, détails, and opérations, — some hav- 
ing thé bed, instead of the gauge, adjustable; some having the gauge 
adjustable, and by diJFerent deviçes; some havirig the gauge so pivoted 
that its innér edge would make a shear eut with the knife at any angle; 
some with the gauge so pivoted ■or ariranged that it would make a shear 
eut with the knife in orily one position; some making the adjustment of 
thegau^fr ^ith one set screw, others with two setiscrews; some with the 
gaugè supported at both the upper and lower ends, and others with the 
gaUgé èUpported at ofily the lower end; some with saw and plane cut- 
ting tbola, others with kttiv^s set in différent ways and in différent rela- 
tions to other parts of thé machine; and some ispeoially adapted to one 
purpôSe, others for différent puirpbseSi^-thereis fourid in ail of them the 
same gênerai idea or principlé, and substantially the same éléments in 
cônibifiation, as showh 'in the patent sued on. It may be true, as 
claimed, that complainant's machine is superior to prior devices in the 
smoothness of its eut, and in leaving Jess of ragged and broken edges of 
the woOd operated on; but the question is whether, in view of what is 
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disclosed in the previous machines, it can Be prôperly said that his ma- 
chine or combination constitutes such a substantial advance or improve- 
ment over prior devices as involves invention, and will entitle him to a 
Ijatent therefor. " It is well settled that not every improvement in an 
article is patentable. The test is that the improvement must be the prod- 
uct of an original conception. A mère carrying forward or more ex- 
tended application of an original idea — a mère improvement iii degree 
— is not invention." Burt v. Evory, 133 U. S. 358, 10 Sup. Ct. Rep. 
394; Smith v. Nichols, 21 Wall. 112-119; Howe Mach. Co. v. National 
Needle Co., 134 U. S. 397, 10 Sup. Ct. Rep. 570; Ansonia Braas & Cop- 
ier Co. V. Electncal Supply Go:, 144 U. S. 11-19, 12 Sup. Ct. Rep. 601; 
Rolhr Co. V. Walker, 138 U. S. 124, 11 Sup. Ct. Rep. 292. 

"A sliear eut," as complainant understands it, is ''a eut that is made 
by at least one cutting edgeagainst some kind of a support," while " a 
draw eut" is made with s knife inclined to the plane of motion. It was 
customary, as he expl'âins, în pattern making with plane in differeiib 
positions, to use a pièce of hardwood as such support for the end of thè 
wood lastacted upon, to prevent its edge from breaking or being ieft' 
ragged. The gauge was employed in mitering machinée, or many of 
thém, not onlj' to détermine the angle of eut, but tô furnish the edge 
support, which, with cutting device, would prodùce the shear cUt. 
Now , what the complainant did was to so locate his gauges that the êdges 
thereof, marked "e," should bein proximity to the plane of movement 
of the cutting knives, and form an unchanged center in the adjustment 
of the gauges; whose edges were provided with latéral support in the 
shape of posts at the ends of the frame, to sustain the gauge against the 
cutting action of the knife. At their upper ends the gauges hâve a' cut- 
away portion, terminating in a curved arm over the upper part of the 
frame, said curved arm having a semicircular bearing face, which is in 
bearing contact with a projection on the cross bar of the frame, thereby 
preventing the upper end or tedge of the gauge from moving into the line 
or plane of the knife's movement, while permitting some degree of mo- 
tion in the other direction. Thèse mechanical changes suggested, if not 
actually shown, in prior machines, (whether covered by the spécifications 
and claims thereof is not material,) do not rise to the dignity of invention. 

The large sales of complainant 's machine, (about 2,400 ofthem having 
been sold from the beginning of 1886 to the middleof 1890,) is relied on 
as strong évidence of the validity of the patent. It is true that sdch ex- 
tensive public use, superseding other similar deviceSj is évidence, mor« 
or less cogent, of value and usefulness. "It is not conolusive of that; 
nmch less of its patentable novelty." McOlain v. Ortmayer, 141 U. S. 
428, 429, 12 Sup. Ct. Rep. 76. Complainant was active and energetic 
in pressing the sale of his machine by means of oirculars and traveling 
agents; the latter drumming for it in 13 states. Under such circura- 
stances, extensive sales constitute little or no évidence or test oP patent- 
ability, as is clearly explain'ed by Mr. Justice Brown in delivering the 
opinion of the court in McGlaih v. Ortmayer, 141 U. S. 427-429, 12 Sup. 
-Ct. Rep. 78, 79. In our opinion the HoWard, Aiken, Jones, Nichols, 
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ami liWiiip^îtsoû device?, îi^oye referaed tp, présent substantiî%l],y, the same 
eleineîi|tS; iiji coEfibination as those contained in qomplainanjli's, machine, 
and omr! jeopplusion isthat.the Jattpr is vvanting in patentable novelty. 
,,But ifjth? eompl$inant's device çopstituted a patentable invention, it 
is qleaily "one in aiSjeries.pf improveijîents, ail having the same gênerai 
object apjd purpGSç;;aJ3d ,that, in construing the,,çlaims of bis patent, 
they mmt be restriotefj to the précise form and arrangement of parts de- 
scribed in bis spécifications, and to the purpose indicated therein.'^ 
Braggy. FUch, 121 U. S, 483, 7 Sup. Ct. Rep. 978; Caste»- Co. v. Spiegel, 
133 U, S. 360, 369, 10 Sup. Ct, Rep. 409. The rejected and abandoned 
daims ■ under both the original and reiissue application would require 
this restricted construction and limitation. Conaplainant's expert is 
asked in cross-examination (question 36) how a rejected claim of the 
original application differedfrom the first claim of the reissue pat- 
ent, aod his reply was:. "In not specifying two independent bearinga 
foritbBiinner end of th^gauge," and in not having the clause, " the bear- 
ings heing in différent directions," Thepe clauses or spécifie descriptions 
of the bearings were required to be ipserted before the first claim of the 
reisajuç fjfould be allowed by the patent office. By force of the words, 
"substa.Otially as desqribed," found in each of the three claims of the re- 
issue ijovolved, in this eiiit, there must be read into each of said claims 
iShepardy.^ Garrigan, 116 JJ. S. 598, 6 Sup. Ct, Rçp, 493) that portion 
pf the specificatioR showing that " the t\<ro independent bearings " referred 
to WBr^:the bearings against the posta at the ends of the frame and the 
projeption,, /, on the upper ,pajrt pf the frame, against \vhich the curved 
arm ofthje gauge rested, said bearings being at right angles to each other, 
or "in différent directions.?' The three claims are thus substantially the 
same, Thîedafendatitsf machine does not adopt the form and arrange- 
ments pf! pftrts (Jescribed in complainant's spécification, and covered by 
his daims. : Their gauge is supported or secured by pivots concentric 
with tbeinner edge of the gauge, and having circular bearings. It bas 
no end po^ts, furnishing or serving as a latéral support at the upper and 
lower, parts of the front edgç to sustain the gauge against the cutting ac- 
tion of the knife; neither bas it the projection upon the upper partof 
the frame, wh^eh forms the rest or support, of complainant's upper bear- 
ing. There are other particulars in which they differ, as explained by 
défendants' expert, whose testimony is direct and convincing that ther& 
is no Jnfringement. He bas sbown to our satisfaction, in view of the 
prior State of the ayt, and ofwhat pccurred upon the original and reis- 
sue applications» that, if jÇoipplaipanl'B daims should receive such con- 
struction as .would coyer défendants' njaehine, then it was clearly antic- 
ipated in the prior deviens, already referrjed to; that if valid under a 
narrow;and restricted :coi!istruction,whipb would Jimit the patent to the 
spécifie dey ice descçibedyiia the specifioatipn, tbenit is not infringed by 
défendants* Our conolusipos, however, are that the complainant's, patent 
is wantingrioipatentiabliefnpvelty,^ and, .furthermore, that, if valid to any 
extent, it 18; pot infjàng^di by,tbe défendants' machine. It foUows that 
tb$ judgin^Oi(Pf ths loW^ti«PBrt should be, and the s^me is, affirmed. 
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Illinois Watch Cc^, «. Kobbins et àl. 

(Clrcutt Court of Appeal», Seventh CireuM. October 1, 1893.) 

No. 83. 

;l. Patents for iNvtimois— Constkuctiok of ObAiMS— STUM-Wiimiiîo Watchbs. 

In reissued letters patent No. 10,681, granted Auguste, 1885, to Ouane H. Church, 
for an improvement in stem-windine ^atohes, consUting in a combination of a 
short stem arbor, and a wlnding and bands-setting train, having no positive con- 
nection therewith, éacb clalm, beiog cOuohed in gênerai tenus, and concluding 
witb the words, *• as and for the purposes speoifled, " is to be coustnied as includins 
Buch devices and combinat'on shown in the spécifications as are necessary to meet 
the ceq;Ulrements of its gênerai terme, and tbe daims must be limited to this es- 
tent. Corn Planter Paterit, 88 WéXL. 181, applled. 

■-& Bamb— Invuntion— Pkiob Akt. 

In vîew of tbe prior state of the art as shown by thé patent of Pebruary 9, 1888, 
' to Charles F. Woérd, and patent No. 20fi,«74, to Hoyt, tbere was no invention in the 
mère introduotibn of springs in the mechanism for eflecting the winding and liands- 
sefting engagement, in order to avoid liabillty of Injuring the wheels by the force 
of the bush or pùU upon tbe short stem arbor; but the claims are valid as covering 
B nevé'and ùseful combination, the peouliar usefulness oonsisting principally In 
Kndoring watoheï and cases interchai^r^blK 50 Fed. R^. 642, momfled. 

t. BaME— iKTHIKClâKftKT— MbOHANIOAL ASAPTATIOlf . 

The Chiirch patent is infringed by watches made un4er the patent of Januaiy 8, 
1888, to Thomas F. Sheridan, No. 876,015, and reissued August 5, 1890, No. 11,100; 
for, altbpush there Is a plillin différence In the opération of the springs whlch pro- 
duce'the winding and bands-iétting ebgagement in eaob uvatoti, that différence il 
ptodocediby a simple mecbanlcal change, and the other différences arise from the 
use o| mefhanloal equivaleints. 
■4. Bamb.. 

A certain Içver in défendant'» watch movement could, when tbe works were ont 
of thè watôh case, be adjustéd'to produce normal winding engagement, but in a 
stëm-iiet iratcb, when the works are in the case, it is always held adjustéd in suoh 
mànnér 'aS' to produce normal setting engagement Held, that sucb a construction, 
whenusi^ in stem-set watcbéa, is to be regarded as operating on the principle oi 
norm^ setting engagement, and aé not différant in that respect from the cOnstnio- 
tlon of the dhurbh watctu , • 

AppeaJ from, the Circuit Court of the United States for the Korthem 
Division of the Northern District of Illinois. 

In Equity. Bill by Rbyal E. Robbins and Thomas M. Avery against 
ihe Illinois Watch Company for infringement of patent. Decree for oom- 
plainants. 50 Fed, Rep^ 542, Défendant appeàls. Affirmed. 

Statementby Woods, Circuit Judge: 

By the decree of thè (Circuit court the appellant was held to hâve infringed 
the Ist, 3d, 4th, 5th, and 6th claims of reissued patent No. 10,631 , issued 
August 4, 1885, to the àppeUees, as assignées of the original letters No. 
280,709, granted July 8, 1883, to Duane H. Church. Hère, as in the 
court below, <h© appellanti besides denying infringement, disputes both 
the validjty of theteissue ând the novelty of the claims. ■ Only the first 
and second dàims of the original patent are relevant to the question of 
the validity of the reissue, and they are as foUowa: 

"(1) In a pendant windtng and setting watch, a movement havlDg wind- 
'Ing and setting mechanismt adapted to beoperated by the end w'se movement 
■et a winding ibaJT' or key, and normally in position to, pperate the bands, 
rwh^eby a positive connection between the movement and the winding bar 
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is avoided, as set forth. (2) In a pendant wînding and setting watch, a move- 
ment having winding antJsfitjting mechanism normally in position to operate 
the hands, a winding bar ôr key having no positive connection with said 
mecbanism, and a loose or sliding device, adapted to comtnunicate the in- 
ward en* thrnst of the "winyîtrg bar to the devices for engaging the winding 
portion of said mechanism with the main winding- wheel, as set forth," 

The foUowing are the reissued claims: 

'* (1) lây» anàmprovementrin stem winding and setjing watchea, a winding 
ikiid iiàpds-setting train, WfaioH is adapted to be piaced in engagement with 
"tl)$ ^l(ld(ijjg, wheel or the dî^l wheejs by the longitudinal movement of a stem 
,arbortjiathas no positive, connection with snid train, substantially as and 
foi- ttoe'piïFpose specifled. "!: * * (3) Aq an improvement in stem wind- 
iiigéilidjS^ttilig, watches, a^lhding and h'ands-settiâg train, which is adapted 
to be plàrad in ehgageinérit With the winding i*heél or the dial wheels by the 
longitudinal movement of a stem arbor, and is normally in engagement with 
said dial'Wheels. substanfeia^ly as and for tlie purposè set forth. (4) As an 
improvisaient in «tem winding and settingwatobes, a winding and hands-set- 
ti;|i|f)t^^J;ii:j, which is normally in enga.gement with the dial w^heels, in combi- 
• ri^içii, V|i^ a rotatable stej(à arboi* that hhs noi positive connection with said 
•traia*;»ndif.is adapted to be; moved lorijgitùdinally within thé case stem, to 
cause séfd%indittg and h^ndS-settilng train to engage with the winding wheel, 
and to be simultaneously disengaged frpm said dial wheels» substantially as 
and f<^lf'*h^purpose8h0Wn and deôcribedi (6) As an improvement in stem 
wiiiçling/ ^nd setting watcM^S, a windi^^ ti^nds-setting train, which is 

normallyfin, engagement with the dial wheels, in çorabination with a rota- 
table loiSgîttidinally movatole stem arbor that bas no positive cpnnection with 
the watch movement, and, when moved longitndinally to theinner limit of 
its nifition, will cause said^inding and setting train to be disengaged from 
saJd j(ii^ wbeels, and ënga^eiJ with thè wjn^ing wheel, and, wlieh moved 
longitMloàlly to the outer Itinit of its uàotion. will permit said train to be 
disen^Âkj^ f tom said winding wheel and efigHged with said dial wheels, sub- 
stàiQti4'^;a^,and for the pucpose speçiSed. (6) As an improvement in stem 
winding and setting watcïies, the combihation of a winding and hands-setting 
train, which is normally in engagement with the dial wheels, a stem arbor 
liaving no positive connection with said train, and an intermediate device 
which là àdâpled to comnittnicate thé longitudinal inner movement of said 
stem arbor to said winding train, ànd caube the same to engage with the wind- 
iti^ Wbéél; substantially as and for the purpc^e shown and described." 

The original letters contained this stateaient : 

"My invention has for its object to obviate a positive connection between 
the winding bar and the intermediate niecl^anism in a watch of the class above 
named, and thereby make .the movements and cases freély interchangeable, 
withont spécial adaptation ôf any movement to any case. To this end, my in- 
vention consists in makiiig'the-iuterraédiïite mechanism above referred to nor- 
mally in position to opèrate thfe hands,' so 'that only an in ward movement of the 
'■ winding Ijar. v^ill be required to change the coijnection of said intermediate 
, :mechanism> the.windlng bar; «having only to exért a pt;mhing pressure against 
Sfiid mechanism, ^nd reqniifi;kg no positive connection therewith." 

The reissue CDD tains «tHeifoUowing:* . 

"The object of my invenlâon is to renderwatchi movements and cases read- 
ily interchangeable, to Wliiteh end said Invention consists principal!/ as an im- 
provement in stem Windîhg and setting watches, in a windi?ig and hands- 
sëiiing train, which lis adapted to be piaced «in engagement witu the winding 
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wheel or tbe dial wbeels by the longitudinal movement of a stem arbor that 
bas no pàaitive connection witb said train, Bubstantially as and for tbe pur- 
pose bereinafter specifled." 

And besides this there are added statements of what the invention con- 
sists in, substantially in the language of the several claims respectively. 
The illustrative cuts, letters indicating parts, and the explanations of 
the respective uses of the parts are not essentially différent in the two 
instruments. 

In deciding this case the judge below reaffirmed his own ruling and 
opinion in the case of Same Plaintiffs against Aurora Watch Co. , 43 Fed. 
Rep. 521 ; and as a convenient mode of presenting clearly and compre- 
hensively the questions to be considered we quote at length from that 
opinion: 

"The improvement covered by the Chureh patent is applicable to the class 
of watcbes where the watch is wound and the hands set by nieans of the stem, 
and consists of an oscillating yoke, carrying upon its under aide, pivoted at or 
near its longitudinal cénter, a pinion, which is so set as to engage with smaller 
pin ions carried at each ehdof tbe yoke; this central wheel or pinion baving 
beveled cogs on tbe under aidé tbereof, which engage with the beveled. pin- 
ion, wbich is set in tbe line Of tbe stem, and into which tbe inner end of tbe 
stem arbor enters a short distance, by a square or octagonal opening, so tbat 
this beveled pinion can be rotated by the stem arbor. By rotating the stem 
arbor, motion is impartéd to the central pinion of the yoke, wheret^sueh mo- 
tion is communicated to the two pinions at the end of tbe yoke. Fassing tbe 
small beveled pinion witb which the stem arbor engages is a loose sliding 
block or bar, which méets the inner end of tbe stem arbor. for the purpose of 
a thrust or push motion bf the stera arbor, and acts as an extension or pro- 
longation of tbe stem arbor. By pressing the stem arbor inward, this sliding 
bar acts upon a spting, wbich throws the stem winding and setting train into 
engagement with the -Winding wheel, which is done by swinging the yoke soas 
to bring the pinion on pne end of it into contact with tbe winding wheel, when, 
by rotating the stem arbor, the watch can be wound np, there being a latch 
in tbe sheath or case of the stem, which is arranged to hold the stem arbor 
at the extrême of its inward movement, whereby the winding wheels are képt 
in winding engagement; while, When it is desired to set the hands, the stem 
is drawn outwarmy, Which allows a spring arranged for that purpose to swing 
tbe yoke out of winding and into setting engagement. It wiil be seen that a 
latch or catch in the stem, wbich shall hold the stem arbor safelyat tbe points 
of its extrême îh ward and outward movement, is necessary to the stem^ wind- 
ing and stem hands-setting device, and the patent shows a latch or retaining 
device in the stem to lock the arbor in either tlie winding or setting position, 
of which Ghurch claimed to be the inventor, and for which claims were al- 
lowed him in bis ofiginfil patent; but on the application for a reissue an in- 
terférence was declared between hirasélf and Colby as to thèse claims, on the 
hearing of which Colby was decided to be the prior inventor of the locking 
device in the stem, and Church's claims for that part of his device were disal- 
lo wed, and the patent for tbat feature awarded to Colby. The Chureh patent, 
tberefore, while it contains a description of the latch or retaining device in 
the stem sheath, bas no claims covering it, but the stem- winding and stem- 
setting devices of his patent are adapted to be used only witb some device for 
locking the stem arbor in its inward and outward positions; and perhaps this 
comment will hold true as to ail practical stem-winding and stem-setting 
watcbes. Infringement is charged in this case of tbe flrstt third, f ourth, fif th, 
and sixth claims of the feissued patent, Which are as foUows, [given above:] 
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«!, i* *; «Ift%t(i^ensé8inaist6* ttpoH ai*-^l)[ ttiat ^lîe;pati9«t Jsry.oid foi wau|^ 
o9«éVC^;fj(Q]|^>tJhat tlf^leUiiaè^ned.itipon tineRt09jgeneTiAli<j|n4jdp Pipt describe 
with sufflcient certainty the device by which the resujltsiarçieffeeted; (3) that 
détendant dipçSjniJtli^fring^Q ., i .. .s ; > 

"ïhie 4i%?pMiy^ characteiistio pi thé Cliurch device istliat the winding and 
harids-setïing' étt'gkgen^éiiië'' iré iîot effectéd by the-direc1i-fôi<ee of the push 
and ptill fijîèriîtliè 'àteirfii^or.'WhlcIilsobjeGtionableJbecaase the force oï the 
h^tid ût thé'o^mtoi^clir(^tlJ5«applie(l is liable'toinjui^ the délicate, cogwheel 
mechanisnis which are thus forced into contact with each other. Thèse wind- 
iflgiandii$ai?d-sjett'i|igieiig^gça)ents are br^ughtabout by loiigitudinal move- 
liants ofthç stetn arboc,, w^hieh bring iato a^çtioii certain light sprlngs, ar- 
rahged to8wipg|tlieyoke winch carries the Winding and séttirig trains. For' 
iristàilcé, tli^ wiitch, as àïdraàrîiy-caîrriëd iiiî Éhte pocket, ià àîwàys in wïndihg 
eng!a;gèmëïit,''^iid thiâ ia'éfléètfe'd by^pushitog the stem.arbor ijnwardlyj to the 
limitof its movement in tiiat direction, when it is caught and held by the, 
latch-ia thasheath pf thietfttejïj, ; This jnwprd moveijppnt ojf the stem arbor 
carriea InwardrttbB loose sljiîjjflg bj^r or block,, î^^, as it is callëd iii the spécifi- 
cations, whSpl^ by^ suçh ift^riarid!, ipovemept cpoies iii «pntaçt with and swings 
in\*ai'djy an arnj» wbiebihyif Bffb inward mpiVe^erit causes a spring to bear 
vpon the ehd pf- the yplfe îwhwb carries the w^rtdjiçig train, an^ thereby brings 
thé winding pitibion in qpQ^jct^ith the wijdjng wheel .pi the mainspring. 
ïhia Bpring being !ligbt,ii| t^g cpgs of thesiaîy^hpels meet'pn end, pr do not 
lûesh, they r«8t:in, contaqitti(ntii tlie windingjpinipn bas reyplved. when its 
eogs cMoe atonce into engagemçnt with thé cpgs pt the winding wheel, when 
theyâre keptin,winding:,çn!sageinent solongas thç stem arlçoris held at its 
inWard limit. When the ^^m arbor, is ^ialea^^, fron^ its inward movement, 
and dsawn outwfardly, it reteases the anii qppn whiçh the bar, N, bas been 
pïessiqg, and janothsr £|pri:iiig Js brought into action, which swings the yoke 
out of tbpwiiiding engagement., and brings the end| carrying the hands-set- 
ting pinion iotp contact with the dialwheels.arid the cpgs pf the respective 
wheels mesh»; i£ they happen. to meet in the .proper relation, and, if not, they 
are retained in pootact until the rotation pf the pinioQS bring the cogs into 
engàgemeat^.' ; ;, : :^. ■,.....[■: y ■. 

"It will be seen frpm thisdesci^ptipii, if J hâve raade it olear, that the en- 
gagements of the pi nions oft^is yoke with tl^e winding and dial wheels are 
ôÇected by the opération P^springs, which aye brought into opération by the 
inWard and outward movettjçnts of; tjie çteii arbor. It is because thèse 
SjMtingsare in tbeir .naturai ppsitions, and ppt cpnstiained, when the parts are 
in the iband-setting engagements, that, thé ii^^ventorsays «that the bands-s^t- 
ting I engagement is tbe . n<)|^inai cphdition of, the inectiani^.m-' It is nbt 
claimed that Church was the; flrst tp make atatem-winding and stem hands- 
aetting device for a watch. j, The English j^atent shown in this case, granted 
in 1844, to Adolphe Niçple,slipw8 a device for winding a watch and aetting 
its banda bythe stem arbor»; the winding ^nd bands-setting train consisting 
in a lVr«haped jmetal plate with a pinion pivqted near its ceatçir, baving cogs 
or teeth on its puter periphery, and beveled cogs on thç under siclé pf its rim. 
Xhe beveled cogs engage yvith the beveled pinipn attachied to the inner end of 
the stem arbor» which bas. ftjî çpdwise movenient. , ThisV-shaped métal plate 
carries upon its pointawpaU pinion, which gears with the l^rge central pin- 
ion» so that byrptating, tb^ stem arbor motion, is.transmittédto this small 
pinion on the «ndoftbe plat€!.| This V-shaped métal, plate ispivoted to the 
Eiln, îWhich holda the oipyement at its rigbt-hand corner in such a position 
thtit the amall pinion PB ilspoint rests between the wii^ding wheçl and dial 
wheels of the wateh, and by pressing PP; the stem arbpr this small pinipn is 
BWung into fiontacti.witb the winding wiieel, while, when the stem arbor is 
drawn oui wardly^àt brings the piRipn into engagement with Ihe dial wheels. 
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Hère, thën, iàshôwn a devioè for winding and setting the hands of the watch 
by a longitudinal movementofthe stem arbor, and the V-shaped plate shown 
opérâtes substantially in the. aame raanner as the oscillât) ng yoke in the 
Church patent. But the stem arbor was positively connected with the wind- 
ingand setting train, and thèse two engagements for winding and setting 
were brought about by the direct pull and push of the operator upon the 
steiil arbor, whieh was liableto injure the délicate structure of the small 
wheels, if they happened to come in contactin such a way as not to;directly 
engage or mesh into each «Jther. In the Lehman American patent of July, 
1866, a stem-winding and stem bands-setting device is shown, in whieh a ro- 
tating and longitudinally maving stem arbor is made to work the winding and 
hands-sétting mechanism without the oscillating yoke or plate; the winding 
and hands-sëtting engagements being brought about by clutches arranged 
upon the stem arbor within a movement, so tbat this stem arbor bas a posi- 
tive connection with tbe movement or: Works of the watch, and with the 
hands-setting and winding train. The engagements of the winding and 
hands-setting train are also efïected by the pull and push of the stem arbor, 
whieh makes the mechanism liable to be injured in bringing about thèse en- 
gagements, ias I bave already described. Thèse two patents seem to me to be 
f air représentative types of the différent classes of stem-setting and stem- 
winding watches, whieh are shown in the art, from the proofs in the case. 
The Oarnahan patent of October, 1881, shows an oscillating yoke, carryiiig 
the wheels at each end, whieh are respectively brought into engagement with 
the winding and setting wheels by longitudinal movements of the stem ar- 
bor. The patent granted to Charles V. Woerd, February 9, 1883. also shows 
a.n oscillating yoke, carryihg. a winding pinion at one end, and the hands-set- 
ting pinion at the other end, by meaiis of whieh tlie winding and hands-set- 
ting engagements are obtainéd through the instrumentality of a longitudi- 
nally moving stem arbor; but in both the latter déviées, as in the Nicole pat- 
ent, the force of the pull or push to eSect thèse engagements is expended 
upon the wheels, and is therefore liable to injure the wheels in the manuer 
whieh bas been described; so that Church seems to bave been flrst in the art 
to obtain the winding and setting engagements by means of sprjngs, whieh 
were brought into action by the inward and outward movements of tbe stem 
arbor, thereby avoiding the liability to injure the wheels. 

"It is true tbere is but little différence, mechanically speaking, between 
the opérations of the Carnahan and Woerd devices and the device of Church. 
Both Carnahan and Woerd show the winding engagement as the normal con- 
dition of their Watch, and the hands-setting engagement to be the exceptional 
or constrained condition. But, as I bave already said, their mechanism and 
arrangement of operative parts are such that the pull and push upon the 
stem arbor is transmitted directly to the wheels which are to be brought into 
engagement, and therein they differ from the Church device. The advan- 
tages claimed fbr the Church device are (1) that the movement can be re- 
moved from the case of the watch without taking the movement apart so as 
to remoye the stem arbor; (2) that tbere is no liability to injure tlie wheels 
in efCecting either the setting or winding engagements. 

"As to the flrst advantage insisted upon, it appears clearly from the proof 
that Church was by no means the flrst to show a device whereby the move- 
ment could be taken from the watch without removing the stem arbor or dis- 
turbing the same. It is shown in the Brez patent of July, 1875, in the Pitch 
patent of ^pril, 1879, in the Eisen patent of December, 1880, and ip the 
Woerd patent, which I bave already cited, besides in several other patents 
which appear in évidence in tbe case, and which it is unnecessary to refer to. 
But I find in none of the patents cited any mechanism which effects the 
winding ^nd setting engagements by means of springs which are brought 
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ihtO itctîèn in such a manner as to relieve the wheels from the direct force of 
the iiihH' and pusli upon the stem arbor. As I hâve said, Church did not in- 
verti' the short stem arbor. which allowed of the removal of the movement 
trôna thé case of the watch, nor did he invent the latch or look, in the sheatb 
of the stem arbor, by means of which the stem arbor is retained at ihe Jimit 
of its teward and outward movemeht; but he has adjusted and attached 
what he did in vent to be usèd with such a stem arbor, and 1 therefore think 
he has' the right toclaim tbat bis windingand hands-setting train has no 
positive connection with the stem arbor, as he has, by means of his sliding 
block, N, withln the movement, secured ail the results which would be ac- 
compltshed by' a longer stem arbor; this sliding block or bar, whiie it has no 
positive- confection with thestem arbor/being so arranged in connection with 
the stem arbor that it is pushed inwardly by the inward mov'ement of the 
stem, and follows the stem arbor outwardly when the stem is witbdrawn to 
(frum) its Inward limit, by reason of the action of the springs belongiug to 
the windingand hands-setting trains. 

"As to the criticism that the claims of the plaintifC's patent are too broad, 
and include results rather than dévices, I will merely say it is one of the set- 
tled canons for the construction of the claims of a patent that they must be 
so cônstrued, if possible, asto uphold the patent; and in the lightof this rule, 
when the firstclaim is, in terms, for a winding and hand-setting train that 
is adapted to be placed in engagement with the winding and dial wheels of 
the watch by a longitudinal movement of thestem arbor tbat has no positive 
connection with the train, the claim cannot be held to mean any kind of a 
winding and hands-setting train, but«uch a one as is shown in the speciSca- 
tions alid-dràwings of the patent. If tbè'claim is held to mean any winding 
and setting train adapted to be put into winding and sétting engagement by 
a longitudinal movement of the stem arbor, which has no positive connection 
with the train, then it woùld manifestly be anticipated by tlie Woerd and 
Carnabab patents, and perhapii other inVentors who show winding and set- 
ting trains adapted to be placed in winding and setting engagements by end- 
Wlse movements of stem arbors that bave no positive connection with such 
ttains. And this explan^tion applies to ail the claims. If they are to be 
read in thé broadest sensé of' wliich their language is capable of being under- 
stood, tlien they are obnoxiOuB to the criticism that they are claims for results 
and not déviées* Bûtithè'words • substantially as and for the purpose 
shown,' take us toacb lô»the''Spéciflcati6ns and drawings, and bring the de- 
vices there shown into th«iïcîaims, and I construe the daims as for the de- 
Vloes there shbiwn. Therefore, while thèse claims are broad, I think they can 
besustaïned as f or the devices which are described. Corn Planter Patent, 
28 Wall. 218. !* * *" 

In respçct tp infringenaént in this case, the court below, after giving 
a listof patents in proof, which had not been adduced in the ^urom 
Company Oise, said: i 

"A carefUl stiidy of thèse addltîorSàl patents, as well as a re-examination of 
those considered in the former case, has failed to changé the conclusion an- 
nouDced in that case as to thé novelty and validity of the device covered by 
thé Ghurch patent as reissued. There is therefore no question lef t in this 
case but thàt of înfringernent. Acompafison of the Church patent with the 
défendants' ^fqhes, shown In évidence, and à considération of the expert 
téstiÉhony in- the* case, satisfles me that the défendants' wàtehes embody ail 
tbe eàéfentlal éléments of the'Ohurch watch, as covered by this reissued patent. 
Both use a pivoted yoke to effect the engagement of the winding and setting 
wheels. Iff each case this ypke is acted upon by two opposing springs, one 
to obtain the winding, and the other the setting, eiigagèment. In both the 
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spring producing the setting engagement ia the stronger of thetwo; hence, 
when they are eqiially free to act, this stronger spring controls the action of 
the train, — autohiatically puts it into setting engagement. In other words, 
the watch would normally be in setting engagement if thèse two springs were 
left to the opération of their respective forces. In each watch the winding 
engagement is efCected by restraining the action of the stronger spring, and 
allowing the weaker one only to act vvithout restraint. In both watches this 
stronger spring is held out of action by pressing the stem arbor inward, and 
locking it at the innermost position. In both the restraining force upon the 
stronger spring is applied liy means of a short pin or nib upon the sliding 
stem arbor, and in eacli the inward movement of the stem arbor bends and 
holds the strong spring from its normal work, and the withdrawal of the 
slem arbor releasesthis spring, so that it at once brings the train into setting 
engagement. It is true that in défendants' watch there are some slight 
changes in the shape and location of the operative parts, and by reason of 
thèse ciianges intermediate levers and pins are interposed at some points and 
dispensed with at others, to effect the connections and movements of the op- 
erative parts, which, as I think, is quite tersely stated by the complainants 
in their brief : • The operative parts of each watch receive power from the 
same source, under the same conditions, transmit it to the same destination 
for the same purpose, and with the same resuit.'" 

The Church patent has been upheld by Judge Sage of the sixth cir- 
cuit in a case of Same Plaintiffs against C'olumbm Watch Company, re- 
ported in 50 Fed. Rep. 545. 

In respect to the question of infringement the appellant insists that 
the évidence establishes the following propositions: i^rsi, that the normal 
engagement of appellant's shifting train is with the winding wheels, instead 
of with the dial whe'ds, as in Church's; second, that ttetitem arbor has no 
thrust opération in effectip.g a winding connection, as the Church has; 
t/itrd, that it has the irnprovement for preserving the teeth on both sides 
of the watch, as stated by Hoyt to be the object of his irnprovement, 
which Church does nbt, mentioii, and has orily on one side; faurth, ap- 
pellant overcomes a weak spring hy a stronger ônè, while Church over- 
comes a strong spring by à hand thrust on the knob or crown of the 
stem ; Jifth, that appellant's shifting spring acts directly on the yoke, while 
the single Church spring acts on one arm of the four-pronged rock shaft; 
sixth, that appellant's train has no block, N, as the Church has; seventh, 
that appellant does not hâve the four-armed rock shaft that Church has; 
eighth, that appellant does not hâve the three-wheeled yoke which is es- 
sential to the Church combinations; ninth, that appellant's combinations 
are new, and radically différent from the Church. 

Bond, Adams <& Pickard, for appellant. 

Geo. S. Prindle and Lysander HUl, for appellees. 

Before Harlan, Circuit Justice, Woods, Circuit Judge, and Jenkins, 
District Judge. 

Woods, Circuit Judge, (^after making the foregoing statement.') In 
conformity with the ruling of the suprême court in the case of C<ym 
Planter Patent, 23 Wall. 181, 218, it was right, we think, to construe 
thé claims of the patent ici question as embracing the devices shown in 
the spécifications, each claim being regarded as including such devices 
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sÈtté cbmtrtAatîbh asuie t heeeèsary to meet the requiretnents of tbe, gen- 
iM't^f&âin which ît-i&'expresséd.- ^ Whén thè claims are sa con^rued, 
||iiù^^,lpe :said of eàcll''6î, tKëtn, iri tKe'l^'nguage of thai càsë: "The claim 
i|iU8,|^j;tp,ls,coftsî4er|^^^^ nairbtfèd inits operattcîii.' ' It îs sùbstan- 
U<^iy^;fWva: combinatipà of the ipaté.riâl paris of the.entïte machine, 
aind iu> one can ba said* to infriagei rit who does npt use the.entire com- 
bittatiôh.'^ This, of t»urëe, doeSînojiexoltide the doctrine of équivalents, 
bf \<^hich Chufûh waS eateful in e&pUdt terms to reserve the benefit. 
iEÎjb^'ïar, when' properlvèonstrùed,' thé lèverai daitaa'maybe distin- 
gpsjaed ftoni^each other, the cburt^b^low dïd pot indîcatè, and we dô 
not; deenot it npçessary nôw to considj^ri, ît.may be that there îs no es- 
fientifll' différence^ since the referenee; in ail is to the same devices as arr 
rangiedi'n a single «ombination. 

■" Thé' déviCës aiid cbmbînation dèsoribed in the reissued letters are not 
différent ftp'm,,|hb^éb,f the original 'patent, and as the corresponding 
claîjiis of both .piusth^regardéd as liaiited by'tbè devices, wë do not 
perceJye that in any o( the reissuèçl claims there appéars or is asserted 
an invention différent from orwhicèis expanded beyond ,what was orig- 
iijaljy claipied... , There is therefore pp reason for pronouncing the reissue 
invalid. 

Iri respect to Church's invention and its advantages, the court below 
deqla^d , its ",distincti\;e| ch9,iracterist je " to be /'that the winding and 
hands-settipg, engagements are not effeçted by the direct force of the 
push arid pull upon tlie stem arbor;?' "that Church seems to bave been 
the first.in.the ^rit.tp obtain the winding ftnd setting engagements by 
means of «pringg, which were brought into actiop by tbe inward and 
outwardmovementsof the stem arbor, thereby avoiding the liability to 
injure the wheels;" that, while Chprch ,did not invent the short stem 
arbor, with ite, latch or Ipck, "he bas p^djusted and attached [adapted] 
whathedî4iinvçnttabeu,sedwithsucH stem arbbi:, and * * * bas 
the right to cl^m thut hîs winding ànd hftnds-setting train has no posi- 
tive connection with the stem arbor, as he has by means of his sliding 
block,:Ni, within the movement, secured ail the résulta which would be 
accomplished by a longer stem arbor." 

After a careful examination of the patents exhibited iû proof of the 
prior art, and especially ip view of the Woerd patent, which, it is con- 
çeded, diffierabut littlç, rnechanically, frpm the Church, We are not able 
to see that in the broad seçse stateçl-phurch was the first to obtain the 
winding and setting engagements by lôçans of springs, or so as to avoid 
liability of injury to the wheels. Iii the Woerd watch the winding or 
pprmal engagement is eSiectéd by the opération of a spring, e, and the 
same spring is in some measure efifective, manifestly, to prevent injury 
to the wheels when the opposite engagement is accomplished, as it must 
be, by an outward pull <)f the stem arbor, whereby the lever, T, is pressed 
upon the arm,/, of theiplate, 6, pushlng it inwardly, and swinging the 
yoke,' V, so as lOJeffect the setting engagement. As it is hère used, the 
spring plays an important part in respect to both engagements, being 
the active force that produces pne, and a rèsisting force which tends to 
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preveiit undue and sudden violence to the injury of the wheela in tho 
production of the other. Besides, there being one spring in the device, 
Tvhereby one of the engagements is effected, with ail the advantages of 
that mode of opération, it requires no invention to introduce into that 
device another spring to subserve the same ends in respect to the other 
engageilnent. Snch a spring might be located at some point between the 
end of thé lever, T, and the yoke, V, in connection with, orperhaps with- 
out, some of the parts shown; but, what is simpler still, the lever itself 
might be 80 reduced in thickness as to become a spring, more or less 
strong, but tiot so strong but that with the resisting force of the spring, 
e, the meshing of the hand-setting wheels would occur without shock or 
injury. Taroing to Hoyt's patent No. 206,674, we find fwo springs in 
use for effecting the respective engagements, one of which acts automat- 
ically, and the other under the pressure of a lever. There is, therefore, 
as it seems to us, no élément of invention in the mère introduction of 
springs into the Churoh device, nor was any new use or new kind of ad- 
vantage in vatch construction obtained thereby. 

Church'sj invention, hovrever, h«s superiority over Woerd's, Hoyt's, 
CarnabiaD's, or any other whloh has come under our notice, resulting, not 
from any particular part or élément of the device, but rather from the com- 
bination and arrangement of the parts as a whole. That combination is 
new and useful^ and its peculiar usefulness consists, as we think, notso 
much in tbë springs and conséquent protection of the wheels, as in the 
fact that tàe declared object of the invention, namely, " to render watch 
movements and cases readily interchangeable," is better accomplished 
than by any preceding construction. By transferring Carnahan's lever 
from the Works to the case, Woerd achieved a short stem arbor, and made 
the movements and cases interchangeable; but, to say nothing of other 
différences, the placing of the lever, which is one of the movement devices, 
in the case, is a marked disadvantage, since it requires a spécial form oif 
case, and that, too, of awkward and unmechanical arrangement. Oneof 
the features of the Church patent, expressly mentioned in ail the claims 
but the first, and implied, perhaps, in that, is that the winding and eet- 
ting train is normally in engagement with the dial wheel; and it is to be ob> 
served that in the patents of Woerd, Gamahan, and others, which show 
the closest approximation in construction to Church's device, the normal 
engagement is with the winding wheel. It is, of course, easy, anddoes 
not involve invention, to change such engagements, if nothing more than 
the change is sought, and in some of the designs in évidence normal set- 
ting engagements are found, but tbey are in lever-set watches, of which 
the Wheeler is an example, and which, as the évidence shows, may 
readily be constructed with the normal engagement in one wheel or the 
other; but in stem-winding and stem-setting watches it isnot so, and as 
an élément in the combination shown in Church's claims the normal 
hands-setting engagement play s an important and indispensable part. 

In respect to the question Of infringement, a number of propositions 
are presaed uponour considération. lû the comparison made of the two 
devices by the court below it is asserted or ass^uned that of the two 
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spl'ings sib eà*h the stronger; produces theSsetting engagement, and result- 
ing iSiaiilaJities of construction and opération are pointed out. It is now 
insisted that Church's patent does net show or describe a weaker and a 
strdngerspring; that there is only one spring in his device; and that the 
restrainiiig of the action df a stronger spring, and therefey aliowing the 
weâfcer on© only to aot without restraint, are shown in the Hoyt and 
Whiaeler patents, which both belong to the appellant, and are olderthan 
the appellees' patent. In this respect the court fell into verbal inaccu- 
racy, ibut not, we think, into material error. There are certainly two 
springg in Church's device, which are brought into action in producing 
the respective engagements^ They aredescribed as springs,aud designated 
"K" aiid "i'j" K, when tinrestrained, effecting the setting engagement, 
and the other, when brought into action, as it must be, by the inward thrust 
of the stem arbor, effecting the winding engagement. They were not 
improperly called "oppoàingsprings," because K resists the movement of 
the stem arbor, which brings i* into opération. Butj on the other hand, 
•i ' does not resist the countér action of K when the stem arbor is drawn 
eut. Whether or not one of thèse sprangs is stronger than the other is 
not statedyand need not be eonsidered, bedause the normal opération of 
K isnotreskted by the dther spring. In thedefendant'Bwatch, it is true, 
the two springs are in cdnâtant and direct opposition, and consequently 
the one producing ndrmai engagement is and must be, the strdnger. It 
wdtild the^fore be more accurate, instead of the corresponding expres- 
sibiis in the opinion quote^jto say that in " both watohes the spring pro- 
ducing thesetting. engagement is not contfolled in its action by the other 
springf and, when otherwise tinrestrained, puts the train into that engage- 
ment; ''and that "in each watch the winding engagement is effected by 
resiBaining the action of one spring and allowing ot causing the other 
aloné td £tct; the spring: so . restrainéd- in both watches being held out of 
action by force of the stem arbor, locked at its innermost position." 

Thete iïï, as stated, a plain différence in the opération of the two springs 
which effèet the windihg engagements !in. the respective déviées. In 
Chnrch's wàtch that spring is forced into opération by the pressure of 
the stèm arbor i on an arm 6f the rock shaft of which the spring itself is 
another arm, while in the défendants watch the corresponding spring is 
a utomatic, effecting the engagement by its own force whenever the op- 
posing strength of the other Jspring is overcome by the pressure of the 
stem arbor. Is this anessential diflerence in construction or opération? 
We thinknot, Starting with the Church devicci it requires only ordi- 
nary skill,and certainly not invention; to eflect the change. It is nec- 
eesary dnly td sever the spring, i', from the rock shaft, and attach it to 
the plate, A, in such positidn as that it shall constantly press on the same 
end df the ;^dke, E, as now, in order to produce a complète correspond- 
ence betwéèn the two devices in respect to the location, character, and 
opération dftheir springs. lïiis simple mechanical change, requiring 
no other altération whateverin the Ghurch device to make it operative, 
would entirely elimioate the différences; whether of construction or 
opération, mentioned'iiî appellant's 2d, 3d, 4th, 6th, and 7th proposi- 
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lions; and with that altération tiiere would remain of the mechanism 
between the stem arbor and the winding and hands-setting train in the 
Church construction a three-pronged rock shaft, wiiich, for ail its func- 
tions, finds a full équivalent in the defendant's slide bar, i, with its 
projecting arm and pin, as they are shown in the Sheridan patent, under 
which the defendant's watch is made. Another projection or end, as it 
is called, of that slide bar, is a plain substitute for the movable block, 
N, of the Churcti combination. Instead of the three-wheeled yoke of 
Church, the défendant employs a yoke with two wheels, one of which 
meshes with either the winding or setting wheels as the yoke oscillâtes. 
It is one of "the well-known fonns of intermediate mechanism," which 
Church said might be substituted for the mechanism shown in his 
patent. 

But the first and chief différence insisted upon is that the normal en- 
gagement of appellant's shifting train is with the winding wheels, and not 
with the dial wheels, as in Church's patent. There is only a semblaRce 
of truth in this. In the defendant's stem-setting and stem-winding watch 
the normal engagement is really with the dial wheels. The assertion to 
the contrary is specious. It is based on the fact that in the Sheridan pat- 
ent there isintroduced a setting lever, V, so arranged that it may be put 
in engagement with the end of the spring, l, which is thereby placed 
under tension, and by reason of its greater strength overcomes the oppos- 
ing spring, and produces the setting engagement; but when the lever, l^, 
is thrown out of engagement, the spring, i, swings freely upon its pivot, 
without tension, and leaves the opposing spring to produce the winding 
engagement, which is described as normal. But when the device is 
placed in a stem-winding and stem-setting case, liie lever, l^, cannot be 
shifted, but is kept unchangeably in engagement with the spring, l, 
holding it firmly in the position of tension, and causing it to act exactly 
as does the spring, K, in Church's watich. Whatever, therefore, may 
be the uses and effect of that lever in otber forms of construction, in a 
stem-winding and stem-setting watch it serves no pur pose except to fix 
the spring in the position of tension, and that spring, when left to act as 
freely as it can act in that position, produces the stem-setting engage^ 
ment. In that form of construction, therefore, that is the normal en- 
gagement, and the two devices are not différent in that respect. 

The necessary conclusion is that the appellant's watch, though made 
in conformity with the Sheridan patent, is modeled after the device of 
Church, and contains substantially the same combination of parts or 
well-known équivalents, arranged to aecomplish the same resuit by the 
same mode of opération. 

The decree of the circuit court is therefore afiSrmed. 
v.52F.no.2 — 15 
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BiiAîBi «t aï. ». LiPiPiNcoTT Glass Co. 
,W%evit Ç(n^rt,V.InSiMna. September 18, 1893.) 

'''''''■■^'■■"- 'NàS-Tas. ■ - '■'' 

h PATBNTSI ,IfO« I»VB,NT!IO;î^AOTIpN TOR INBBINGBBJEN!! BX PATBNTEB ANp LiOENSEE. 

A joint ^uit for infri^gëmeiit oî à patëfit baànot bà' Inàlnt'ained by the patentée 
anâ tb&^Ucdosee wltôis liâë&se coQTdyft BO ezclusirémonopoly. i 

2. BamB— IdOVNgBrcBsTO^BIj.:' : ;:•; ,■ ■,.,,■/ 

A Uceose ;to| manufacture Urne glass Chimneys undera patent, granted by the 
patebtéé with otbers,' aofe» libf estop the licenaëe from bbîeoting that suoh other 
parties cannot be jQin^Mitbitbe patevtee dp^n ^tion agaiost tba licensee for in 
f ripgepuQDt, by in^nufaçtur^ng; le^d glass cbiQii^eys witbout.alicense. 

8. i'LBADlÀG--D6MtJItBB»— ï'A'éWS ^'OT èCFPlOiÈSt VoU 'JoiN*!* CAtJsÉ' OP ACTION. 

Where, in a joint oomplaint by two or more parties, tbe facts stated do not show 
, I .^ j«4nt,«ftiis? 01 action in them, a demurref, on tbe gro^nji thjat the complaiut does 
ilôt àtate facts SiifQcietit to constitute a bausé of action, tuust "ba sustàined. 

I' i. iMi'; .,-:S';i"ii '. '■■:•■■ :■•," .„: ' :, ■ '];■;- ■■'.'",:■,■.':;: ■; - ■ ■ 

lii'Equîty. Suit by Ctèorgô W. Plair and said Blair associated with 
Paul ZimtnemMafl, pàrtoera as Dithridge & Co., agairist the Lippincott 
GlàsB Gom|fany, for infrtageûient of a patent. iHeard on deinurrer to 
bill. ' Démarrer suatairièd; 

W.' BakewS &Sùm &ad W. A. Fan JSttren, for eomplainanta • 

Hkmk 0. Lovekmd, fer défendants. 

Baker, DisteictJui^ge.'ïlhedemurrer of the respondent to the com- 
plainants? bill ofcomplaint présents the sole question in this case. The 
suffieiencydf the copiplaint hinges on the question whether a suit in 
equity for the infringenlènt àf.s. paient right is maintâihable jointly by 
the patentée tad alioenseej whose license oonfers no exclusive monop- 
oly- An exciuâve license, to the extent of the interest granted, is con- 
strnedto be ani équitable assignaient, and clothes the Ùbensee with an 
interest, gtib rWodoy in the monopoly. "Thé only aliénation whieh can 
carry ;the monopoly is that of an exclusive right, or of an uhdivided inter- 
est in the exclusive right to practioethe invention, including the exclu- 
sive right to make, thé exclusive right to use, and; the exclusive right to 
sell, the patented invention;" Rob^ Pat. §807. The inventor of a new 
and useful improvement has no exclusive right to it nntil he obtains a 
patent. This right is oreated by the statute and secured by the patent, 
and no suit can :b6 maîntained by the inventor agaînst any onefor using 
it befôre ths' patent is issued. The .disoaverer bas a mère inchoate stat-. 
utory rigbt, whioh he may perfect andi make absoluté by proceeding in 
themannerwiiich theilaw pïescribes.i ,Beeoes y. Corning, 51 Fed. Èep. 
774. The monopoly secured to the patentée isufor one entire thing. 
It is the right of màkaog| using, aiiKi s^ending to others to be used, the 
improvement he bas invented, and for which thtfj patent is granted, to 
the exclusion of ail others. The monopoly did not exist at common 
law, and the rights which may be exercised under it must be regulated 
by the law of its création. It is created by the act of congress, and no 
rights can be acquired in it unless' authorized by statute, and in the 
manner therein prescribed. Qayler v. WUder, 10 How. 477. The stat- 
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uté provides tïiat a patentée nîay assign the wholef'or any interèlst in 
the monbpoly. Rev. St. U. S. 1878, § 4898.: A sait may be main- 
tained for the infringeraent of a patent in the name of the party inter- 
ested either as patentée, assignée, or grantee. Id. § 4919. But, to en- 
ablè the assignée to sue alone, the assignraent must undoubtedly con- 
vey to hîm the exclusive monopoly which the patentée held in the ter^ 
ritory speCified, to the exclusion of the patentée and ail others; To 
enable hitn tô sue jointly with the patentée, the assigUment must convey 
to him an Undivided part of the monopoly in the territory where the 
infringement occurs. Any assignment short of thîs' ia a mère lioense. 
It has been weir sâid that it was not the intention of congress to per- 
mit several nlônopolies to be made but of one, and to be divided among 
différent persons within the same limita. Such a division would inev- 
itably lead to fraudulent impositions upon persons who desired to pur- 
chase the use of the improvement, and would subject a party whoy 
under a mistake as to his rights, used the invention without authority, 
to be harassed by a multiplîcity of suits instead of one, and to succes- 
sive recoveries of damages by différent persons holding différent portions 
of a patent right in the same place. 

It has béen uniformly held that a patentée and an exclusive licensee 
may join in bringing a biU to restrain an infringement of the patent 
right. The reason is thàt the exclusive licensee either owns the mo- 
nopoly, or an undivided ïntereSt therein, within the territory Specified, 
80 that sueh license is tantamount to an assignment. It is différent 
with a simple licensee. He has no exclusive right in any particular 
territory. The patentée may grant licenses at will to others. A simple 
license âmotints raerely to a waiver by the patentée of his right to the 
exclusive enjoyment of fais monopoly in favor of such licensee. He 
acquires no exclusive right in the monopoly, within any specified terri- 
tory. The patentée may, without infringing the rights of a simple 
licensee, grant licenses to others; or, if the patentée chooses, he may 
permit others to enjoy the patent right without license. If the patentée 
chooses to permit others to practice his invention without license, the 
simple licensee has no légal ground for complaint or interférence. 
Sewing-Mach. Qo. v. Sloat, 2 Fish. Pat. Cas. 112; Wyelh v. Stone, 
1 Story, 275; Gayler v. WMer, 10 How. 477; Nelson v. McMann, 16 
Blatchf. 189; HiU'v. Whiicomb, 1 Holmes, 317; Ingalk v. Tice, 22 0. G. 
2160, 14 Fed. Rep. 297; Birdgell v. ShaM, 112 U. S. 485, 5 Sup. Ct. 
Rep. 244. 

Language is used by the learned justice who delivered the opinion in 
the case of Birdsdl v. Shaliol, mpra, which might, on a casual reading, 
be thought broad enough to justify the maintenance of a joint bill by 
the patentée and a simple licensee. He says: "A suit in equity may be 
brought by the patentée and licensee together;" citing Gayler v. WUder, 
supra, and LM^d v, Perry, 21 Wall. 205. The language muât be 
construed as applicable to the license then under considération. The 
opinion shows that the judge was speaking about "an exclusive oral 
license." It must be deemed settled, both upon principle and author 
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ity^ thata simple licensee hàs no such interest as to make bim eftlier a 
necessary or proper party to a bill filed to restrain the infringement of 
a patent light. 

It ia urged, if the làW be as stated, tbat it may be gathered from 
the bill that the license in question was an exclusive one. It sufficea 
to say that a oareful considération of theaverments of the complaint pre- 
clndes any such construction. The complaint fails to show that the 
parties joined as plaintiffs with the patentée hâve any exclusive interest 
in the inonopoly. It is Insistedy inasmuch as it is allçged in the bill 
that the irespondent haa been granted by the complainants a license to 
manufacture lime glass chimneys, that it is estopped to say that they 
may not maintain a joint bill against it for manufacturing lead glàss 
chimneys without a license. The respondent, if estopped at ail, cannot 
be estopped beyond its license. It may be that Dithridge & Co. hâve 
acqnired such an exclusive right in the patented invention, so far as re- 
latas tp the manufacture of lime glass chimneys, that the patentée could 
notgiant to the respondent a license to manufacture that sort of glass 
chiiuneys without bis licensees joining in it. This concession, however, 
would by no means prove that Dithridge & Co. had an exclusive license 
for the manufacture of lead glass chimneys. Dithridge & Co. are not 
shown bythe bill to hâve acquired, either by assignment or license, any 
exclusive, right to practice the invention in the manufacture of lead 
glaas; cbJinneys. I bave, qarefully examined ail the casçs cited by com- 
plainaûts' counsel, and I find none which lend support to the com- 
plainte uThe complaint ^eing a joint one by two parties, one of whom 
haçi 00 interest, it foUowa that the demurrer must be sustained. When 
two or Apre plaintiffa unité in bringing a joint; action, and the facts 
stated. 4o not show a joint:«auee of action in them, a demurrer will lie 
upon th#iground thafetb* complaint does not state facts suflScient to 
constitute 1» cause of ftctipn. ÎZarm v. Harris, 61 Ind. 117, on page 
129, The bill may: be.iwnenjded, if counsel is so advised, within 20 
days, nipo^ paymept of ail jcosts, to and including the filing of the 
amended bill; otherwise, at the expiration of 20 days, the bill sball 
stand dismiased, with cpsts, but without préjudice. 
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Limited. 

ICHircutt Cmrt of AVPeals, TMrd Circuit. October 20, 1892.) 
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PatïKW *0R Intentions— REissnB—ENLAEGEMBNT of Clumb. 

Letters pateiit Ho. 171,435, issuëd DecemberSl, 1875, to John C. Beed, for a non* 
ooniiuoting coverlngfor "bollws, .steam, Water^ and other pipes, " olaimed a cover- 
Ing oomposed of layers or vvTapplngs of pâper saturated with adhesive material, 
and ooifipressed whilé Ijéiùg fbrmed into tubular sections "of a thickness of ona 
half inoh or more, "*8ubs|i,antially as desoribed. A reiss^e çf the patent — Mo. S,T52, 
e^nted Augu^t 10, ],879^inltted froin the claims the quoted words. Seld, that 
thls was an erilàfgekhent 6ï the olaiia, rendèring the réissue invalida and that thia 
«tCeot couid not be avoided on the theory that a covering of leaa than haU am iuclr 
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would not oonstitute the "thorough nonconduotor " of the spécifications ; for, while 
a less thickness might not be sufflcient for boilers and steam pipes, it manifestly 
would be for "water and other pipes. " 48 Fed. Rep. 446, reversed. 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

In Equity. Bill by A. Johnston & Ce, Limited, against the Ameri- 
can Heat Insulating Company, Limited, and others, for infringement 
of reissued letters patent No. 8,752, granted August 10, 1879, to John 
C. Reed, upon original patent No. 171,425, issued to him December 
21, 1875. The circuit court sustained the reissue, and entered a de- 
cree in favor of complainant. 48 Fed, Eep. 446. Défendant appealed. 
Reversed. 

William, L. Pierce, for appellants. 

James I. Kay, ( W. BakeweU, on the brief,) for appellee. 

Before Dallas, Circuit Judge, and Butler and Green, District 
Judges. 

Butler, District Judge. The plaintiff sues as assignée of reissued 
letters patent No. 8,752, dated August 10, 1879, issued to John C. 
Reed, to recover for infringement. The invention is an improvement 
in noncônducting covers for steam boilers, steam, water, and other pipes. 
The spécifications say: "The invention relates to that class of articles 
known as ' boiler coverings,' or ' noncônducting coverings for boilers, 
steam, water, and other pipes.'" After describing the coverings, and 
the process of manufacturing them, the claims are stated as folio ws: 

"(1) A noncônducting covering for boilers, pipes, and other surfaces, com- 
posed of layers or wrappings of paper saturated or coated with snitable adhe- 
sive materlal, and compressed while being formed into tubular sections, 
substantially as described. (2) As a new article of manufacture, a noncon- 
ductitig covering for boilers, pipes, and otlier surfaces, composed of ]ayers or 
wrappings of paper, saturated or coated with suitable adhesive materials, 
and compressed while being formed into tubular sections divided longitudi- 
nally, soas to be placed around the pipes or other surfaces to becovered, sub- 
stantially àâ set forth." 

The original spécifications and patent — issued December 21 , 1875— 
stated the invention as follows: 

"My invention relates to that class of articles known as 'boiler coverings,' 
or • noncondticting coverings for boilers, steam, water, and oîher pipes;'' and 
it consists in a noncônducting covering, composed of layers or wrappings of 
paper, preferably rooflng paper, saturated with adheSive material, and com- 
pressed while being formed into tubular sections ofone halfineh or more in 
thickness" 

The clàim was for "a new article of manufacture; a noncônducting 
covering, composed of layers or wrappings of paper saturated with ad- 
hesive material, and compressed while being formed into tubular sec- 
tions of a thickness of one half inch or more, substantially as showû and 
described." A fuller statement of the facts is unnecessarj' to an under- 
standing of our views of thë case. 

The validity of the reissue is attacked on the allégation that its claims 
are broader than that of the original. Judged in the light of its tèirms 



flloaej- tbisaiîegfttion is Ceftainly-true. The limitation respéctin^ thick- 
îîfeiB'df'ttfé'êb'^Mrigs, qontâined ï4''tl is omitted, .The cbm- 

plainant contends, howevèr, that in the light of the proofs the daims in 
,eaob, aye, in efFeçt, the sajaie; beoavisej as heasserts, a covering of less 
than half an inch would not constitute "a thorough nonconductor," sucb 
as the spmfications desçrilpe;. and'cpnsequently that the restrictive lan- 
guageof the original; patent wasinoperative, in construjng its claims. 
Thip view the circuit court adopted, y Is it sound? It seeœs clear that 
the patentée did not think so when he.took either of the patents. When 
applying for the original he objected to the limitation, as the proofs 
show, but. w^s, required . hy the office, tO' insert it; and his object in tak- 
ing the reissue seems mainly to hâve been to get rid of it. It cannot 
well be doubted that if a covering below the limit had beôn manufac- 
tured and used, subsequei>tly to the reissue, he would hâve objected to 
it as an infriflgement. If for no other purpose than to avoid uncer- 
tainty, the office acted wisely in requiring a definite statement of the 
thickness of coverings sought to be embraced. The language, "a thorough 
nonconductor," employed.in the spécifications, is indefinite. What is 
or is nqt sucb a conductOT is iipatter of individual judgment, about which 
experts will disagree. If a bare half inch is such, it would be difficult 
to affirm that a trifle less ia not. As rauch would dépend upon the fine- 
ness and firmness of the texture and solidity of the covering as upon the 
différence in thickness. . r The terms of the original claim, as amended, 
left nothîçg to doubt. The paténtee's rejection of them subsequently, 
seems to be an emphatiq déclaration that the language ia important, and 
that he will çot be so limitai. His présent attitude does not, therefore, 
commend itself very strongly to favorable considération. The court 
says: 

"If we were shut up to a coroparison of wbat appears on the face of the 
original patent and the face of the reissue, it might seeiu that the omission 
from the latter of the words, 'of a thickness of oue half inch or more,' was a 
matèrial çhaiige, and one prejudicial to the public; but the proofs bring us 
to a diflferehi conclusion. It is shown that a covering of less thickness than 
half an inch would lack the necessary nonconducting property. A half inch 
covering is too thin to retain the beat, and prevent radiation." 

We bave cairefully looked through the proofs, and cannot so under- 
stand them. Théy probàtly show that a less thickness would be insuf- 
ficient for poUers, and steam pipes— to which doubtless the coverings 
are most commonly applied. The reissue, however, plainly embraces 
coverings for hot water, hot air, gas, and ail other pipies to which their 
use may be beneficially applied; and we do not find any évidence to 
justify thecpnçliusion that a thickness of less than half an inch is insuf- 
ficient for sucb purposes. Manifestly, we think, the thinner coverings 
are sufficient for such uaes. If not, the burden was on the complainant 
to prove it. . WeiSttftch no importance tO the complainant's suggestion 
that coverings of less than half an inch, eould not be "conveniently 
packed for transportation,".as described in the spécifications. The de- 
cree of the eiTcuit court niust therefore. be reversed and the case remanded 
with directions to dismiss the bill. ; ; 
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United Stàtës v. 250 Keos oy Naub." 

(IHsMct Court, S. D. CalifomUi. Beptember 26, 1892.) 

BaBPWNO— Thabb BBTTrEsn American PonTSf-jFôKBios Vbssel». 

Aot ïtarch 1, 1817, $ 4, (now Rev. Bt. % 4347.) prohlbits, under pain of forfeltare, 
the transportation of. merchandise f rom one American port to anotber in foreisn 
Tesselé. Act July 18, 1866, (now Rev. St. { 8110,) déclares that, if any merchandise 
"shàll at any port of the United States, on the northern, northeastem, or north- 
westem f rentiers tbereof, "be laden on a foreign vessel, and taken toaforeign 
pprt, uid thence reshipped to any other "port of the United States on said fron- 
tièrs, " with intent to évade the provisions ûf the f ourth section of the act of 1817, 
Bttch merchandise shall be seized and forfâited. Held, tbat while it is a palpable 
évasion of the aot of 1817 to ship goods f rom Nevr York t;? Antwerp in a foreign 
T«Btel,'and thence reship them in another foreign vessel to San Francisco, snch 
transshipment is not within the prohibition of either aot( wheu the two are oon- 
Btrued tpgether. 

Libel to Enforce a Forfeiture of Merchandise. 

M. T. Allen, U. S. Alty, 

Àndrua de Frank, Page & Edk, and /. H. ShanUand, for daijnant. 

Ross, District Judge. This is an action by the United States to en- 
force an alleged forfeiture of certain merchandise on the ground that it 
was transported from one port of the United States to another port 
therein, in foreign bottoms. The answer of the owner of the property 
proceeded against admîts the bringing of it into the port of Eedondo, in 
this judiçial district, as alleged in the; libel, and sets up as a défense 
that the merchandise was whoUy of the produce and manufacture of the 
United States, and was shipped from New York in the Belgian ship 
Waesland, consigned to a commercial house at Antwerp; that it was 
there discharged and landed; that subsequently it was shipped on the 
British ship Karkcudbrightshire, consigned to the respondent at San 
Francisco, Cal., and brought to San Francisco, whereit was entered as 
a manufacture of the United States, which had been exported and re- 
tumed to this country; that, prior to the departure of the ship Waesland 
frOm the port of New York, the respondent procured from the coUector 
of customs and naval officer at that port a certificate of the exportation 
of the merchandise from that port, and that the consignées thereof at 
Antwerp, prior to the departure of the ship Kirkcudbrightshire, pro- 
cured from the consul of the United States at that port a certificate that 
the said meïchandise, bound by the said ship Kirkcudbrightshire to the 
port of Redondo, consisted of articles of the manufacture of the United 
States which had not been advanced in value or improved in condition 
by any process of manufacture or other means. The answer further 
avers that, at the time the merchandise in question Was shipped from 
New York, the respondent intended to export thesame to a. foreign 
country, and thereafter to cause the same to be returned to the United 
States; that the merchandise was at ail times the manufacture of the 
United States; and that it was, by the respondent and bis agents, re- 
turned to the United States after having been exported, without having 
beenadTahced in value or improved in condition by any process of maqH 
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ufacture or other means. The sufficiency of the défense thus set up h 
challenged by exceptions thereto filed on the part of the government. 
The libel is based on section 4347 of the Revised Statutes, which reads 
as follows: 

"No merchandise shall be îmported, Itransported,'] under penalty of for- 
feiture thereof, from one port of the United t-tates to another port of the 
IJJjirtèd 9&tes, in a vessel belonging whoUy or in part toa Subjèctof any for- 
^igii po^ér; but ibis sectiota shnll not be construed to probibit tbe salling of 
any foreign vessel from bne to anotlier port of the United States, provided no 
mercbandise other than that Imported in such vessel from such foreign port, 
aiiïi whièh shall not bave been unladén, shall be carried from oueportor 
place, toano'ber in the United States. * * *" 

This section is a re-énactment of the fourth section of the act of Màrch 
1, 1817 i (.3 St. at Large, p. 35 Ij) entitled "An act concerning the nav- 
igation of the United States." It was raanifestly passed in the interests 
of American shipping, and to prevept foreign vessels from engaging in 
domestic commerce. In' 1817, when the etatute was first enaéted, the 
coasting tra^e of tlie United States was comparatiyely small, and was 
conânëd' to the Atlantic boast. ' In the course of time, however, it as- 
sumed larger proportions, and it became an easy thing for foreign ves- 
sels tô téfeéa. cargo from the United States, touoh and discharge at a 
Cariaditaft' |»6rt, thén i?6loàd, and procéed to an American port, or, with- 
dut hëi^lf J»roceeding, ïorWàrd thé cargo by another foreign vessel. To 
prevetit this from being done, congtess, by section '20 of the act of July 
18, 1866, (14 St. at Lar^ë, p. 182,) enaeted that— 

"If atiy gobds, wares, or rberchandisé shéll at any port or place in the United 
States, û>ft the toorthérn, northeasterni or north western* frontiers thereof, be 
laden upon any veàsel beianging wholly.ori in part toa subject or subjects of 
a foreign country or countj;,ieB, and sh^ll be taken thenceto a, foreign port or 
place to be reladen and tesbipped to any other port or place in the United 
States on said f rontiers, ëilber by the sàme or any other vessel, foreign or 
American, with inten^ to'ëvade the provisions of the fourth section of the 
'Act concerning the navi*gation of tht United States,' approved March 1, 
1&17, the said goods; warèS, knd merchandise shall, on their arrivai at such 
last-named port or place, beseized and forféited to the United States, and the 
vessel shall pay. a tonnage charge of fifty cents par ton on her admeasure- 
ment." , 

Section 4 of the act of March 1, 1817, was carried into the Revised 
Statutes as section 4347, and section 20 of the act of July 18, 1866, 
was therein embodied, iii substance, as section 3110. Thèse sections 
are m parimateria, and rtiust be read together. It is entirely clear that 
oongress thought that section 4347 could be evaded by the mode of ship- 
ment described in section 3110, and, to prevent such évasion on the 
northern, northeastern, and northwestern frontiers, enaeted the latter 
section, and attached the conséquences of the offenses therein defined, 
not only to the merchandise, but to the ship aa well. If the act pro- 
àcribed by section 3110 w,£is the same as that prohibited by section 4347, 
it is difficult to see the necessity of enacting section 3110 at ail, or any 
reason for inflicting a penalty on the ship in the one case, and allowing 
it to go unpùnislied in a precisely similar case. Congress evidently rec- 
ognized that section 4347 could be evadeçl by eo directing the voyage 
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that it would not be from one port of the United States to another port 
of the United States, and that the prévention sought could not be at- 
tained by existing législation. It consequently made it an offense to 
évade the provisions of section 4847, under the circumstances set forth 
in section 3110. As congress thus made the évasion of the provisions 
of section 4347 an offense under certain defined conditions, the courts 
cannot say that any other conditions than those thus defined constitute 
an offense, without departing from the nianifest intent of the statute, 
and usurping the powers of the législative department of thegovernment. 
The act of the respondent in the présent case was a palpable évasion of the 
provisions of section 4347 of the Revised Statutes, but it was not the act 
thereby prohibited . Nor was there any concealment about the transaction , 
for the respondent disclosed to the collecter of customs ail that he haddone, 
producing before him the certificates showing that he had shipped thè 
goods from New York to Antwerp, and then back to the United States. 
If such évasions as are hère shown should be prohibited, it is for con- 
gress to prohibit them, It is not for the courts to make the law, or to 
départ from the intention of the lawmaking power, as manifestéd by is. 
enactments. Menit v. Wdsh, 104 U. S. 694; U. S. v. Breed, I Sumt 
160. Exceptions overruled. 



The S^eah. 
The Sarah v, Bellais. 

(Ci/rcuit Court of AppeaU, Flfth Circuit. June 23, 1893.1 
No. 26. 

l. CoLUSiON— Vessels Bntebing Canal— Evidence. 

The steamer Sarah lay agrounâ next to the pler In the deepest water at the en- 
trance of the New Baain canal leading from Lake Pontchartrain to New Orléans, 
waiting for high water. Aîterwards the small eohooner Clarke hauled np along- 
side of her, and made fast. Later a northwest wind blew a fuU sea Into the mouth 
of the canal, and, both vessels attempting to enter, thelr bows came in contact, and 
the sohooner was sunk. At the time the schooner was manned only by one seaman 
and a boy. Held, that the schooner was Insufflciently manned ; and, on the weight 
of the évidence, that her stern Une was cast off, and her stem thrown round by 
the sea, so as to bring her bow against the steamer's side; that she was never 
even wlth the steamer's bows, and being, therefore, the overtaking vessel, was 
bound to keep ont of the way ; that it was immaterial whether the steamer was 
pushing slowly forward at the time, as it was plain that her motion did not con- 
tribute to the injury ; and that the steamer was not liable. 

S. CosTs ON Appeal — Recokd— Ibrelevant Matteb. 

Where the record contains a vast amonnt of Irrelevant évidence, consisting of 
the exathination and oross-examination ef witnesses, for which the court cannot 
apportiOB the responsibility, the costs of taking and embodying the same in the 
printed record will be taxed equally to the parties. 

Appeal from the District Court of the United States for the Eastern 
district of Louisiana. 
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In Ad^miralty;. . liibe],,by Auguste A» Bellais, owner of.the schooner 
J.JvClarkeiagainsttHe steamer 3arah,,(the H. Westoù Lumber Com- 
pany and 0, ÏJ. and F. :|toch, claîmants,) for damages for a collision. 
Decree for libelant., Claimants appeal, Reversed. 

Statementiby JliOCKE, District Judg§: 

This is, a, ca,seof collisjpîi occurring between the steamer Sarah and 
the schooner J. J.. Clarke,;at the entrance into the New Basin canal, 
le^ding to;thecityof New Orléans frqpi'Làke Pontchartrain, on the 12th 
December, 1890. The ,o|)ening of "ftie canal from the lake is formed 
and prpteçted by a row of strong piles on the northward and westward 
fiides, 8ts^rting from a gliprt distance out in the lake, extendihg thence 
ift a weaterly direction, and gradually yarying to a nearly south course, 
thus describing yery nearly the arc of a quadrant before the canal 
proper is reached. On the opposite south ward or eàstward side of 
th,ç cai:al is jthe lighthpuse. The water, -when low, is of insufficient 
depth to Ûoat the ve^sels that ordinarlly tradè through the canal, 
and it does not appeftr.to be an unùsual occurrence for them to lie 
aground uppn the mud bank at this place. On Tuesday, the lOth 
of December, the steamer Sarah, of a^çut 40 tons, 80 feet Ibng, loaded 
wiih lurnber piled on deck fore and aft, drawing 6 feet 2 inches of water, 
arrived at this entrance to the canal, but found so little wàtét that it 
was impossible for her to get in, even alongside the pier piles, or so- 
called "pickets," sufficiently far to make her stem line fast to thera, so 
she tied up by head lines, and lay hard and fast aground that night, the 
next day, and the next night. There were several schooners ahead of 
her, ail aground; and after her arrivai the Leander Jane, a schooner 
drawing five and a half feet, came in and lay alongside her. Wednes- 
day evening the schoonef afterwards injured, the J. J. Clarke, of about 
20 tons, abput 50 feet long, and 17 feet beam, drawing 5 feet and 6 
inches, loaded with rbsin ahd tùrpentine, came intb the ihiddle of the 
canal, and hauled alongside of the Leander Jane. There was anothef 
schooner, the Pippo, lying a little to the southward and westward of the 
Clarke, in shallow water, hard and fa^t^gpund. Çarly in the morn- 
ibg of Thursday, the 12th, it commeneed to blow heavily from the 
nojthwàrd and westward, drivîng a fiïlï'seà from the lake iijto the canal-, 
by means of which ail of thèse vessels were driven more or less forward 
OQ their course. Thé steamer Sarah sUcceeded in moving about her 
léngth sp as to get stem lines out to tbepiling. The several schooners 
àhead of her passed on tiieir way iii,t6 thb canal. The Leander Jane, 
lying alongside of the Sarah, succeeded in pulling in by the Sarah's 
bbw, and gettiiig into the cianal. The schooner Clarke attempted to 
foUow the Leander Jane; but libelant allèges that the steamer Sarah 
pushed forvyard into and upon her, doiùg great damage and injury to 
her, and caUsing her to sink and becorae a total loss. In answer to 
this the claimàrits of the steampr àUëge that at the time of the colli- 
sion she was lying aground, tied to the piling of the side of the canal, 
and, by jçeaspn of the high win^ and sea, the schooner was driven and 
worked up against her, by whicli meàns the damage was donè, withont 
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any fanlt on the part of thé steamboat Sarah or those în charge of her. 
Whichever way it was donc, the schooner C]arke and steamboat Sarah 
came together, so that the bowsprit and stanchions of the former were 
broken, her knightheads and plank-sheer started and raised, and she so 
damaged that she sank and became a total loss. Suit was brought by 
the owner of the schooner, and the court below gave a decree for the 
libelant, from which this appeâl bas been taken. 

E. L. TuUis, Wm. Grant, and John D. Rouse^ for appellants. 

John D. Grâce, for appellee. 

Before Pakdee and McCoaMicK, Circuit Judges, and Locke, District 
Judge. 

IjOcke, District Judge, after stating the facts, delivered the opinion 
of the court : 

There are but few questions of fact in this case and none of law; the 
jrelative positions of the vessels previous to the collision and their 
movements determining the rights of either the one or the other of the 
parties. Unquestionably, in cases of inévitable or unavoidable accident 
by collision or otherwise, thè damage and loss must reist where it falls. 
In ordinary cases it is a well-known rule that steam vessels must give 
way and look out for sailing vessels, and the presumption in cases of 
Collision between such vessels is that the steamer is in iault, but such 
presumption may be overcôme by évidence of the circumstances of the 
individual case showing that such is not the fact. One question upon 
which there bas been much conflicting testimony, and which is deemed 
of considérable importance in the case, is as to where, at the entrance 
of the canal, the channel was located, — whether in the middle, as al- 
leged by libelant, or along the northerly and westerly side, as is 
urged by claimants. The term "channel" is properly applied to the 
portion of the bed of a river or canal which fumishes uninterruptedly 
through its course the d'eepest water, and the fact that the steamer 
Sarah, drawing eight inches more of water than the schooner, was able 
to get in alon<rside of the pHing on the side at ail, while the schooner, 
while lying with her stem in about the middle of the canal, and her 
bow towards the Sarah, was aground as to her stem, but afloat as to 
bow, shows conclusively that at that time, at least, the greatest depth 
of water was on the side where the steamer was lying, and that must 
be accepted as the channel, ànd it be considered that the steamer was 
properly in it. 

Upon the arrivai of the schooner Clarke at the mouth of the canal on 
Wednesday evening, her crew consisted of the master, one seaman, and 
a boy. The master came into the city, and had not retumed at the time 
of the collision, leaving the one seaman and the boy the only ones on 
board to bring the schooner in, — an insufficient crew for a vessel of her 
size, and particularly so, cohsiderinè the crowded condition of the canal. 
It also appears that at the ' bommencëment of the collision, when thâ 
steamer Louisiana desired to take a line to tow her out of danger, they 
had to unreave one of the haliiards to use as a tow Une, which, beiua 
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of inisufficient strength, failed to accomplish what would otherwise 
probably bave saved her, The schooner, therefore, seenis to bave been 
insufficiently furnished witb both crew and Unes. 

According to the uncontradicted testimony of libelant's witnesses, 
just before the collision occurred the steamer Sarah, which arrived first, 
was in the deepest water alongside the piling. The Leander Jane, 
drawing a little less water, had raanaged to pull in by the stearner'a 
bows, and had gone on her way into the canal; and the schooner Clarke 
was lying alongside the Sarah, witb her stern about 10 feet forward 
of the Sarah 's stern, and her bow consequently about 20 feet abaft of 
the Sarah's bows, made fast with head and stern Unes, the latter fast on 
board theSarah. How the head Unes were made fast does notappear; they 
had had one Une made fast to the Leaqder Jane, but this was cast off when 
she got under way. Frora this point the testimony becomes conflicting. 
Ered Heidenstrom, in charge of the Clarke, in bis testimony says that 
they had two Unes ashore, one from the head and one from the stern ; one 
Une ashore on thesteamboat Sarah ; and they had to turn their stern Une 
loose, "being that the Sarah wanted to corne in, and that threw us 
aoross the ehannel alpngside the Sarah, and the Sarah pushed ahead 
and struok our bowsprit and kept on breaking it," He says that she 
broke the fltera open, broke the knighthead and a few stanchions, and 
raised the plankrsheer off, so that she^ b^an to leak. William Bellais, 
the boy on board, says that the Clarke's bowsprit struok the end of the 
lumber pile forward ; that the Sarah struck the Clarke by steaming 
ahead; that the Clarke's stern was aground, but her bow was afloat; that 
the Sarah hit her a couple of tinaes by steaming ahead. 

Thèse are the only witnesses who olfiim to bave seenthe collision, and 
say that it was dpne by the Sarah running into or against the Clarke. 
On the other hand, the testimony of the master, the engineer, and two 
seamen of the Sarah; Dyes, master of the schooner Pippo; Boyd, master 
of the schooner Laura L,;' George Long, a witness standing on the plat- 
forrn at the Southern Yacht Club House, but a few yards distant from 
th€ place of qoUision, as well as the stafement of Heidenstrom himself, 
in regard to the position of his vessel prior to the collision, — satisfiesus, 
by an overwhelming prépondérance, that the Sarah was holding onto the 
piling by Unes; that she was so hard aground that she was unable to 
change her position witb any degree of rapidity, if at ail; that the 
schooner was never ahead of, nor up even with, the steamer; and that 
the damage wasdone by casting off the stern Une of the schooner, — thus 
permitting the stern to be driven around by the wind and sea, bringing 
the bowsprit and stem against the broadside of the lumber piled upon 
thesteamer's deck. 

We do notconpideï itviaterial whether or not the steamer may hâve 
beeo pushing along slowly forward into the canal eithey by force of the 
wind and sea,, by heaving on Unes, or evep by her steam power, as her 
bow was at ail times ahead of the bow of the schooner, and what slight 
motion she appears to bave had could in no way hâve changed the final 
result. We are satisA^d, the damage was doue by the schooner beating 
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herself against the steamer by the force of thewind and sea, rather than 
by any movement of the steamer. We db not find that there was any 
action on the part of those in charge of the steamer that resulted in the 
injury to the schooner, or that they could possibly hâve done anything 
to prevent or mitigate the loss does not appear. The steamer was the first 
vessel properly in the channel, and the schooner the overtaking vessel 
trying to get past. It will necessarily foUow, therefore, that the decree 
of the court below must be reversed, but, in the taxation of cost», we do 
not consider that there should be taxed as legitimate costs in the case the 
taking and embodying in the record the vast amount of irrelevant and 
immaterial matter of examination and cross-examination of witnesses, 
swelling the record to nearly 200 printed pages, for which wecannotap- 
portion the responsibility. It is therefore ordered that the case be re^ 
manded to the court below, with instructions to dismiss the libel, and 
tax the Costa equally against the parties. 



The City ôf St. Augustinb. 

The Nobman. 

Henderson et al. v. The City of St. AuGUSTiins. 

St. Augustine S. S. Co. v. Henderson et aL 

WistrUst Court, S. D. New York. July 12, 1893.) 

OOLLISIOK— STBAM kSD SaiL— FArLURB TO AUWW SuFriCIBNT MABQIN FOU SAnTT. 

The steamer City of St. A,, bound 8. W. % W., saw the green light of the schoon- 
er Norman a little on her starboard bow. The red light of the schooner after- 
wards becaine visible to the steamer, which thereupon altered her course to star- 
board so as to bring the red light on her port bow. Afterwards the schooner's 
green light appeared again, and the steamer starboarded further, but colUded with 
the sailing vessel. Her excuse was that thesailing vessel had not held her courge. 
On conflicting évidence, and regarding the schooner's narrative as better oon- 
firmed by the circums^antial proof , the court found that, with the exception of a 
slight change in extremis, the course of the schooner had not been altered, and 
that the fault which brought about the collision was that the steamer dld not make 
allowance for the usual and necessary variation in the course of the schooner, or 
her changes of lights through leeway and the crossing of her lights, and, conse- 
quently, dld not allow a sufficient margin for passing the schooner, which she was 
Dound to avoid. Held, that the steamer wiis alone liable for the oolUsion. 

In Admiralty. Cross libels for collision. 

TFinjf, SJumdy & Putimm, for Henderson and others. 

Wilâxt, Adam» & Oreen, for the City of St. Augustine. 

Brown, District Judge. At about half past 1 o'clock in tb© momîng 
of November 25, 1891, the schooner Norman of 367 tons, loaded with 
a cargo oif lumber, bound from Savannah to Baltimore, and then 
heading about northeast, came in collision oâ' the coaat of North Caro- 
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Imàwîtîiïithersteàmei! Gityjof St. Ara^ustine, of 390 tons, boûnd south- 
waréaîron; a course S. W. I W. The stem of the City ofSt. Augustine 
ÊitttsÉrïlok'the.end of the schooner'a jibboom , or bowsprit, whioh being 
bjôHèiiat the knightheads and caxried away, their bows came in colli- 
SioÉ.':ii4rhe.schooner was so danjaged that she filled, but did not sink, 
ànd'ïfh^waë towed tô Washington. The steamer sustained some injuries, 
and the abôwe libel and cross libel were filed to recover the respective 
damagesi i 

The nigbt was dark but clear, with starlight; the wind Was moderate, 
aboat nortb ïiorthweat; the lights of both vessels were propefly set and 
bumini;. The steameïwas goingfrom eight to nine knots; the schooner, 
from four toJive knota. Wheri th'e vessels were from haif a mile to a 
mile apart, the green light of each wiîs seen by the other a little on the 
starboiard bow of eachi It is évident, therefore, that the schooner was 
at that time to the westward of the line of the steamer's course, which 
was then also directed astern of the schooner; otherwise the steamer's 
red light must bave been visible. But the schooner was making, doubt- 
less, a half point leeway, so that her actual course was very nearly op- 
posite to that of the steamer. • It was the duty of the steamer to keep 
out of the way of the Jailing vessel. The excuse of the steamer for not 
doing so is that the schooner did not keep her course; but that after 
having first turned to the eastward siiflBciently to show her red light to 
the steamer, (upon seeing which the steamer changed her course a point 
and a half to the westwaril, so as tb brîiiig the schooner's red light well 
upon the steamer's port bow,) the schooner again changed her course to 
the westward so as again to show her green light; whereupon the steam- 
er put her course still more to the westward, until at collision she was 
heading about due west;: lind that the cbllision happened solely in con- 
séquence of the improper changes of course by the schooner. Such 
chaiige's aïe 'denîed by the Jchoonèr's witneéises. 

Besides Some évident mistakes by the witnesses on both sides, there 
is a substantiàl conflict irrthe testimohy in regard to the navigation, the 
lighta visible, and the changes of course, Which cannot be whoUy recon- 
ciled as the tgstimony stands. The apparent confliçt, however, will be 
greatly dimiûîàhed by making allowance for the following considérations: 
(1) A différence bf from haïf a point to a point between the mean head- 
ing of the schpioner, which, I hâve no doubt, was about northeast, and 
her actual ooutrse 60 lauch inore to the eastward, tlirough leeway; (2; 
the crossing Of the schoonef's Hghts probâbly at least a quarter of a point 
on each side; (3) the yawing of the schooner probably irom a quarter of 
a point to half a. point on eacK side of het mean course; (4) a considér- 
able excess in the-^tèaméf'Stestimate of the time and distance before col- 
lision when the "à<îhboner% red light was firat seen. ' Her witnesses esti- 
mate the djstanc^ at half a mile; probably it was not one third of that 
aistàrlcé: '■'■* '■'■ '"'■';f^; '■ "''''' ''^' ^ '■'■ ■"',.■"'■'' 

lii béhsàlf of the stéamef it îs sought'tb discrédit the witnesses for the 
schooner^ tOjfhe effect that rio change'Wûs riiàde in theircourse, by ar- 
g^tiiénts ôOTièèrniiSg the navigation Based' il^on the steamëf's testimony 



THE CITY OF ST. AOGOSTINS. 239 

tind estimâtes wîth regard to the beftring of -the lighta, their changes, and 
distance. There is really nothing to substantiate the correctnesa of thèse 
estimâtes, and without them such arguments hâve little force, Amid 
smch uncertainties in the testimony and estimâtes, the greatest weight 
must bè given to facts that rest upon more certain testimony, or are more 
satisfaclorily established; 

The witnesses for the steatner testify that the angle of collision was 
nearly a right angle, and considérable stress is laid on this testimony. If 
thia is correct, inasmuch as the steamer changed at most but 34 points to 
the westward, it follows that the schooner, besides coming back from 
her previous supposed change, must bave changed some 3è points fur- 
ther to the westward also. The only déviations which the witnesses for 
the schooner admit are, the unavoidable yawing each way of perhaps 
one fourth of a point from their meaà course, and when the steamer was 
very near, an order to put the wheel hard aport, in order to avoid, as 
far as possible, the impending collision, which they say occurred before 
the wheel was hard over. 

The angle of collision is often valuable in determining doubts, when 
the angle is agreed upon, or otherwise defiuitely established. Thejfoan- 
oke,45Eed. Rep. 905; .FAe Joseph Stickwy, 50 Fed.Jiep. 624, (May 14, 
1892i) But where the collision is in the nighttime, and the angle is a 
subject of dispute, not muoh weight can be given to the mère estimâtes 
of either side on this point. The Havilah, 33 Fed. Rep. 875, 881, af- 
firmed 1 U. S. App. 138, 1 OjC A. 519, 50 Fed. Rep. 331; ia C/iflwn- 
pagne, 43 Fed. Rep. 444, 447. 

In the ptresent case there are several circumstances which so strongly 
corroborate the sehooner's witnesses as to heç course, i that, I am per- 
euaded that their account in this particular is substantially coweçt, and 
that the steamer's witnesses are mistaken in supposing the angle of col- 
Msiou to hâve been nearly a right angle. 

1. Next to the blow upon the stem of the steamer, her chief injury 
was about 14 feet abaft the stem on the port aide. As the stea-mer was 
going about twice the speed of the schooner, it is impossible, after the 
sehooner's bowsprit, 16 feet long, had been broken pfï near her stem by 
the running of its end against the stem of the steamer, that any part of 
the schooner could bave reached the steamer in time to inflict such a 
blow as the steamer showis only 14 feet abaft the stem, had the steamer 
been crossing the course of the schooner at nearly a right angle, or at a 
greater angle than about three points. The sehooner's heading must 
hâve been much checked by the first blow. 

2. The injuries tothe Schooner consisted in the driving over of her 
port bow, her port cathead timber, and her deck, from portto starboard, 
showing a heavy blow on the port bow at some litUe distance abaft her 
stem. Had the collision been nearly at right angles, the direcstion ofthe 
damage to the schooner, considering the steamer's great comparative 
speed, would liave been from starboard to port. 

3. The damage to the steamer some 14 feet abaft her stem pn the port 
side is such as would naturally bave been received from tne port cathead 
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of the BchOûnef Upon a collision of the bows at an angle of two or three 
points. The cathead, aboat 12 feet from the stem, projected about 18 
inches, ftûd by the blow of collision it was driven in, with the deck, two 
feet to Btàrboard, and the jnboard end of the cathead beam was split. 
Thèse 'drcumstances cannot be accounted for upon the steamer's theory 
of a nght-angled blow. They accord entirely with the story of the 
schooner, and show that at collision the difiference from opposite courses 
did liotprobablyéxceed two or three points. As the steamer changea 
her couine at môstonly aboUt 3i points to the westward, the schooner's 
change m'ust hâve been lees than a point to the eastward, and this agrées 
with the schooner's testimony that her wheel was ordered hard aport 
whén the steamer Was very ïiéar. 

4. Thë schooner coûld not hâve ohanged two or three points to the 
westward withôût her sails Shakiug in the wind, whereaa at collision they 
wereftlll. 

' 5. The évidence shows that the schooner scraped along the port side 
of the steamer, carrying away the mizzen lanyard and a spar rigged ont 
tb«rè,'hër qiiartèt being âO or 40 feet away. 

Ail thoseéiroumstances are consistent and are incompatible with any 
miaterîâl change of course, and oonfirm, thereforeV the testimony of the 
schooner's wiinèsses. I crédit this narrative rather than that of the 
steamer, beoanse it is bétter sustained by the circumstantial proof. 

The sehooner'é Blight change under a port wheel in extremis a few mo- 
ments bëfdre ccJlisioH, was not a fault, <aot did it contribute to the col- 
lision. Without attempting to détermine precisely the minute points 
concerning thé'éteamèr's fiavigation, 1 am satisfied the real fault that 
brought àbbufc the coUisioiî wàs, that having the schooner's green light 
nèârly stirâight ahead as reportëd by the lookout, and being herself ail 
the time to thè e^Stward <Jf the schooner's.actual course, the steamer did 
not in her maneuvers allow a suÊcient margin for passing the schooner, 
nor for the ttstial and neGessary variation in her course, or changes of 
lights, through yàwing, leéway, and the crossing <ïf lights; and that con- 
sequently shè did not at first keep away sufficiently to port; nor after- 
Wards, when thè schooner's red light appeared, which, in my judgment, 
Wàs when thé vessel's were léss than 1 ,000 feetapart, did she seasonably 
oi* sufficiently go to starboard. The Beta, 40 Fed. Rep. 899. The Bo- 
'a'hjoke, 45 Fèd. Rep, 905. The red light probably came in view at the 
extrême swing of the schooner to starboard in yawing, whereupon she 
rësùmed the opposite swing to port. It is quite possible, also, that the 
steamer's heading west was not reached until after collision, aided, as 
it must bave bëen, by the blow from the schooner upon, the stem and 
bcfw of the stëatter. It is évident from the testimony that the order to 
go west was' àlfliôst at thç moment of collision; and the préviens changes 
bf 2i points ooMd hâve been easily made by this small steamer in going 
a distancé of 400 feet, with but a small offing to the westward, not suÊB- 
cient to clear the schooner. 

Decrees may be entered in fàvor of the schooner as against the steamer, 

with COStS; 1 
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ÏOD et al. V. Kentdcky Union Ry. Co. et al., (Rossée et al., 
Interveners.) 

(Circuit Cmi^ Qf Appeals, Stxth Circuit. Ootober 4, 1893.) 
Nos. 23, 29. 

1. Meohanios' Liens— Labob Contbactors— Kbntuckt Statutes. 

Contractors supplying laborers and teams for the construction and repalr of a 
railroad, being paid for the same by the day, and either party having the right to 
stop work at the end of any day, are not "laborers" or "employés" within the 
terms of Act Ky. March 80, 1876, which, among other things, gives a lien for work 
done and materials furnished in keeping the road a going concern, but must rçly 
on the contractors' act of March 27, 1888, whlch glves a lien in favor of pérsbns 
"fùmishing labor or materials for the construction or improvement" of anyï rail- 
road, canal, or other public improvement. 

2l Bame — Matebiai. Mek. 

Where supplies, sultable either for the construction of the unfinished part of a 
railroad or the carrying on of the flnished part, are furnished without any contract 
as to hbw they shall be used, the material man bas a lien under the act of 1876 for 
the part dctually used in operating the railroad, and another lien under the cod- 
tractprB'act for the part actually used for construction and repairs; but wh^re he 
has lôst the lien Qnder the làtter act because of a failure to flle his statement within 
60 dàys, the burden of proof is on him to show what part of the supplies was ac- 
tually iised for the opération of the road. 

8. Mobtgagb8—Fobeci.ostjbe—Intbbvenees— Personal Jodoments. 

Where the mortgagees of an insolvent railway apply for the appolntment of a 
receiverand the sale of the property, and material men intervene by pétition, 
dalming a superior lien, the failure to give the olaimants personal judgments for 
thelr respective debts agalnst the railway is not erroneous. 

Appeals from the Circuit Court of the United States for the District 
of Kentucky, 

In Equity. Bill by J. Kennedy Tod & Co., the Centicil Trust Com- 
pany of New. York, and the Columbia Finance & Trust Company against 
the Kentucky Union Railway Company and others for the appointment 
of a receiver, foreclosure of mortgages, and sale of the property. Ros- 
ser & Coleman intervened by pétition, claiming a superior lien as labor- 
ers and material men. A demurrer to the pétition was sustained. 
Thereupon the petitioners appealed, their cause being numbered 22. 
W. & A. C. Semple, Pairbank, Morse & Co., and Andrew Cowan & Co. 
appeal from a decree confirming the master's report, which disallowed 
most of the appellants' claims, and overruling exceptions thereto, their 
cause being numbered 29. AfiSrmed in both cases. 

Stone de Sudduth, Dodd de Dodd, A. Barnett, and Thoa. C. Bell, for ap- 
pellants. 

Humphrey & Dame and St. John Boyle, for appellees. 

Before Béown, Circuit Justice, and Jackson and Taft, Circuit 
Judges. 

Jackson, Circuit Judge. The questions presented for décision in 
thèse casés relate to the respective rights and priorities of différent lien 
olaimants upon the property of the Kentucky Union Railway Company, 
which. was chartered under the laws of Kentucky to construct, own, and 
operate a designated line of railway in said state, about 100 miles in 
v.62F.no.3— 16 
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length. Prior to 1883 about 15 miles of its road was complétée! and in 
opération. In order to raise fuûds with which to éxtend its liûë east- 
wardly and westwardly from: the complèted portion, said railway Com- 
pany, on July 2, 1888, executed a mortgage or trust deed upon its prop- 
erty theniéw&edand thereafter to be acquirëd to^the Central» Trust Com- 
pany of New York, to secure an issue of $3,000,000 first mortgage bonds. 
Said mortgage was executed ùûdër authority duly conferred, and was 
properly recorded. The bonda secured therebywere, issued a.nd used 
fbr-the purposes of the company. Thereafter, on July Ij 1890, said 
raîl^ay company executed a second mortgage pn' the same properties to 
the Golumbia- Finance & Trust Company to secure a furlher issue of 
$l,S0Q:,,00O of itp l?|Qnd8. This Dùortgage was alao duly executed and 

-recorded, and the bonds thereby seoured were issued and used by the 
company. .T. Kennedy Tod & C6. siibsequently advanced the company 
$72,600, uoder an agreement that said sum should besecùred by $140,- 
000 of said secdijd mëiftgage bôûds, whiçh were to be delivered to said 
firm aa collatéral security for said advaiice, with interest from January 
6,1891. The company feiled tb cpî^iply with its pi?.6miée to deliver 
said coila<teiral securityj and in February, 1891, said J. Kennedy Tod & 
Co., in connection with said mortgst^èes, the Central TrU^t Company of 
New Ypslt apd Çoli^mbiâ.' Finance & îy^lst Coûipany, ûled their bifl in 
the circtit «court for tbè distriét of Kentucky against said railway com- 
pany, allè^ihg'thàt.it'îiWVbécoitii^ 4^ tyas entïrély ihgplveût; that di- 
vers persons, whose names weré unknown to complainants, claimed 
mechsniçs' li^supon alllora portion of the companiy'sprôperty, which 
they threatened to enforce, and which, if enforced in separate proceed- 
ings, woïild causeaseïverarteeand'âi^htegrationof thèîïailroad line, etc.; 
and praying that the court wol5ld appoint a receiver of eaid company's 
railway, prpp0!'ty,a8set8, etc.; that itwould foredoiae' 'said mortgages, 
and sell said railn^ay, with its properties and franchises, aa an entirety, 
and apply the proceede to; the satisfaction of the debt due complainants, 
J..Kennedy:Tod.i&:Co., and the debts secured by said mortgages, to- 

, ggther; with Pther lien debts, according to their ^respective priorities. A 
.receiver was appointed»^ and a référence was directedilfo a spécial mastèr 

;tp't^t:e proofiftnd report upon " claims against said railjway company in- 
purred for ma,terials and supplies, furnished it \for its ordiflary opéra- 
tion." There was also a gênerai order made in relation to intervening 
pétitions.;, ■, .'"î .,, :■ \ ■-.'., ■'■ ■ 

The appellants Rosser & Coleman intervened by pétition, and asserted 
claims as laborers and employés of said company tetheamount of $2,- 
806.86, whiph ithey ppntended ponstituted a Ueii. upon the company's 
property prior and superior to that of the debts due to and representéd 
by the complainants. They allège in their original pétition and the 
amendmentstthefeto thatifrom about Màrch 6, 1890^ until âbout April 
14, 1890, ithêy performed work aind labor in constrabtion and repair of 
the railway cokhpany 's road, on sectioiîs 74, 76, aind 76 thereof, in Lee 
county, Ky. , under a contract which was in substance as follows : That, 

havihg in itheir,<employ certain laborers, and oWning carts, teams, and 

j] .... . . 
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tools suitflitio for the purpose, the railway company agreed to employ 
them, with their said laborers, tools, and teams, by the day, to do work 
on the aforesaid sections of its road, under the direction and control of 
its engineer; that they were to be paid certain suma per day for foremen, 
for laborers, and for teams, consisting of carts and mules, and 10 per 
cent, additional on the amount of said daily sums for the use of their 
tools, and for their superintendence of the work and hands, and be reim- 
bursed the eost of powder necessary to be used in the work; that either 
party had the right to stop said work at the end of any day; that while 
the employment continued petitioners paid their said hands or laborers. 
It is then plleged that under this contract the railway company became 
indebted to petitioners in the sum of $2,806.66, for which iton October 
15, 1890, executed to them its promissory note due at four months, 
which petitioners thereafter indorsed and negotiated to the Clay City 
National Bank, and at its matnrity were required to take np, the maker 
having failed to pay the same. Petitioners claimed that under said con- 
tract they were laborers and employés of the railway company, and as 
such were entitled to a lien upon its property and the proceeds thereof 
for the amount due them, which was prior and superior to complain- 
ants'. Their pétition was demurred to on the ground that it presented 
no case entitling them to the lien claimed. This demurrer was sus- 
tained, and the pétition dismissed. From this judgment said peti- 
tioners hâve appealed. 

Their contention for a lieqis based on an act of the législature of Ken- 
tucky approved March 20, 1876, entitled " An act to provide for liens 
for laboring men and supply men," which provided (section 1) that 
"when the property or effects of any raiiroad company, or of any 
owner or ppprator of any roUing mill, foundry, or other manufacturing 
establishment, whether incorporated or not, shall beassigued for the ben- 
efit of croditprs, or shall come into the hands of any executor, adminis- 
trator, commissioners, receiver of a court, trustée, assignée for the bene- 
fit of creditors, or shall in any wise come to be distributed among cred- 
itors, whether by opération of law or by the act of said company, owner, 
or operator, the employés of said company, owner, or operator in such 
business, and the persons who shall bave supplied material or supplies for 
the carrying on of such business, shall hâve a lien upon so much of such 
property and effects as may bave been embarked in such business, and 
ail the accessories connected therewith, including the interest of said 
company, owner, or operator in the real estate used in carrying on said 
business." By section 2 it is declared that " the said lien shall be supe- 
rior tothe lieu, of any mortgage or other incumbrance heretofore or here- 
after created, and shall be for the whole amount due such employés as 
such, or due for such materials or supplies," etc. The third section pro- 
vides for the pro rata distribution of the net earnings at the end of each 
calendar n?onth among lien holders, when the trustées or other persons 
having th^ administration of such property "shall continue the opéra- 
tion of the busipess." The fourth section provides that when the com- 
pany, owner, or operator shall suspend, sell, or transfer such businesa|, 
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oï'when the properly "Or effects eii^ged in suofc' business shall be taken 
iû attadhment oreiecti'tion, so that the businèsà 'shall bestopped orsua- 
pended; the said lien shall attach as fuUy as is provided by section 1, 
atid in such case may bè enforced by proceediugs in equity. The fifth 
sectidn directs how thé suit shall be brought, and pro vides "that such 
suit fehall be begun within sixty days after the right of action shall ac- 
crue." 

When this act was passed there was in force the prior statute of 1858, 
now chapter 70, Gen. St. Ky., which gives a person who performs labor 
or furnishes materiajl in the érection, altering, orrêpairing a house, build- 
ing, or other structure, or for the itnprovement in any nianner of real es- 
tate by cbntract with ' or by the writtën consent of the owner, a lien 
thereon atid upon the land on which such improvement may bave been 
iliadéi provided, thé daimant , within 60 daya after he ceases to labor or 
ftirniBh matériel, files in the ofliceof the clerk of thé county court of the 
Côfiïnty' in which such building or inlprovement is situated, a Statement 
of theamount due hito, with a description of the property intended to 
be covéred by the lieu,; aufficiéntly"'àccurate to identifyit; and the n&me 
of tbé'd^ner, and statitag whether ïhe inàterials were fûrnished or the 
îaboï pèrforined by coiitràct with the oWner: and proVided, further, that 
actiofa shall hâve been'broUght to ehforce the lien claimed within six 
nioilths from the day è^filing the account in thé clerk's office as afore- 
said. 

By an act of the Kentttcky législature approved Màrcb 27i 1888, entitled 
"Ah act to create a lien on canals, railroads, and other publio improve- 
ments in- favor of persorlS furnishing labor or raaterials for the construc- 
tioû of iûiprovement thereof," called the "Contractors' Act," it is provided 
(sectibh 1) "that ail persôns who pérform labor, or who fùrnish labor, 
materialsi or teams for the construction or improvement of any canal, rail- 
road, iurnpike, or othèr public improvement in this commonwealth by 
conti-act, express or implied, with the owner or owners thereof, shall bave 
a lien thereon and upon the property and franchises of the owner or own- 
ers thereof for the full cèntract priée of such labor, material, and teams 
so fui'hished or performedj which said lien shall be prior and superior 
to ail other liens theretofore or thereafter created thereon." The third 
section déclares that no lièb provided for by the act shall attach unless the 
person who performs thé labor or .furnishes the material or teams shall, 
within 60 days after the last day of the last month in which the labor 
was perfbrtoed or materiais or teams were fûrnished, fïle in the county 
clerk's office a statement in writing, verified by affidàvit, of bis account 
or claim, substântially as required urider the act of 1858; and by sec- 
tion 4 it is provided that proceedings for the enfbrcement of such liens 
"must be begun within one year frotn the filing of the claims in the 
county éièrk'â office, as required by the third sectipti of this act." Thèse 
threeacts comprise the législation of the state upon the subject of stat- 
utory liehs in favor of persons performing labor 6r furnishing material 
and suppliés, and, under well-settled rules, should beconstrued together 
in their proper interprétation and application. When thus considered 
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it seeras clear that they were intended to provide for three distinct classes; 
the act of 1858 covering the ordinarj' case of labor perfomied or material 
furnished in the érection, altération, or repair of houses or buildings, or 
other improvement of real estate; the act of 1876 applying to the case 
of services rendered or supplies furnished in or for the carrying on of 
certain designated business occupations, when they suspend, or their 
property or etïécts pass by assignment, by opération of law, or by order 
of court into the hands of some trustée, commissioners, or receiver for 
administration and distribution among the creditors of the owner or own- 
ers thereof; and the act of 1888 embracing the case of labor performed, 
or inaterials or teams furnished, in the construction or improvement of 
certain works of a public or qpiasi public character. This latter act may 
properly be regarded as a législative déclaration that the prior statutes 
did not cover the case of labor performed or materials furnished in the 
construction or improvement of railroads. It was indeed decided by the 
suprême court of Kentucky, after the passage of the act of 1876, that 
neither under that statute, northe gênerai mechanic's lien law of 1858, 
was there any lien against or upon a railroad for work performed thereon 
or materials furnished. Graham v. CoalRoad Co., 14 Bush, 425. This 
déniai of a lien upon railroads under the then exiating statutes created 
the necessity for and led to the passage of said act of 1888. 

It admits of little or no doubt that appellants' pétition présents a case 
within the purview of this latter act; their labor or that of the hands in 
their employ having been performed, and their teams having been fur- 
nished, in the construction and improvement of certain sections of the 
défendants' railroad, which would hâve entitled them to a lien if they 
had complied with the requirements of said act in tiling a statement of 
their claim in the proper clerk's office for record, and bringing suit for 
the enforcement of the same within the time provided. They failed to 
.allège any such compliance, and are clearly not entitled to any lien un- 
der either said act or that of 1858. Having lost their lien under said 
act of 1888, they now claim that they should be regarded as employés 
and laborers of the railway company, within the provision of section 1 
of the act of 1876, and as such be given a priority of lien for theamount 
of their debts. This position cannot be sustained. If the act of 1876 
bas any application to labor performed in the construction or improve- 
ment of a railway, such as that set forth in the appellants' pétition, the 
lien would exist, not in their favor, but in favor of the laborers in their 
employ, who actually performed the service. But we think it very 
manifest that said act of 1876 has no référence to construction work such 
as appellants performed with their hands and teams. It has relation 
alone to certain specified industries or enterprises as existing and estab- 
lished coneerns engaged in carrying on business, and the lien therein 
provided for is given, not to the contractor who constructs the road or 
ereets the plant, but to those persons, other than président, chief ofïicer, 
director, or stockholder, who furnish materials or supplies, or render 
service in "the carrying on of such business." The lien given such em- 
ployés or furnishers of materials and supplies, in the contingency des- 
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îgâfelëâ', 'îS'to fefe " on thè propei^y ànd effécts embarkéd in tlie business. "^ 
Tlié |)èrâdA6'iû whosèfàvor it is crètitèdare notrequired to file any no- 
tice or claitnôf lien, or tâfce toypreliminarysteps as a prerequisite to 
the enforcemènt bf such lien; which is more éxtensive in its opération 
than that côflferf'ed by éîther the act of 1858 or 1888. As weîl stated 
by the learned judge whb dècided the case in the lower court, "it is 
olear that no lîen is created at the time the labor is performed or the 
material farnishèd, but it only arisés upon the stoppage or suspension 
of the business, either by thè act ôf the party [owner] or by opération 
of law, and is given as a statutory préférence in the distribution of the 
efifects and assets of the business." In other words, the act in its légal 
eâect and opération prôvides that those who furnîsh material or render 
seïT^ioe as employés ih carrying on the business of certain designated 
industries and enterprisès shall, upon the stoppage or suspension of such 
concerns by opération of law, or act of the owner, hâve a prior lien upon 
ail theowher's property and effects émbarked in such business for the 
amotints due them. The lien thus created by the act of 1876 is essen- 
tially différent from that provided for by the gênerai meehanic's lien law 
of 1858, or by the contractors' act of 1888. It arises or cornes into ex- 
istence upoil the contingency of thé însolvency, embarrassment, or dis- 
continuance of the business which the employé or furnisher of supplies 
bas assièted in carrying on, and attaches upon ail the property and ef- 
fects of the owner embâlrked thérein, and applicable for distribution 
ato'ong ci'editors. Undèr the other acts the lien arises upon the com- 
méneeraeïit of the "Work, or relates back to that time, if the requirement 
as ^ filihg notices or statement thereof is complied with by the claim- 
ant. The acte of 1868 and 1888 apply respectively to cases of labor 
perfôfmed and material farnishèd iïi the érection or repair of houses, 
buildings, and other iiiiprovement^ oti real estate, and in the construc- 
tion or impro^ement of public ot quasi public works, such as railroads, 
turnpikeS, canals, etc.; "^hile the act of 1876 applies to labor performed 
and material furriished in the opération of companies or concerns already 
built or cohsti'acted. The act of 1888 gives a lien for Jabor performed 
or material furnished in the construction of certain works of a public or 
CpiOsi public chkracter, — that is, in the establishment of such concern. 
The act of 1876 confers a lien for labor performed and supplies furnished 
in keeping such designated establishment a going concern. The mani- 
fest purpose bf this act of 1876 was' to provide such secuiity to laborers 
and supplytiieû as Would induce them to continue established and go- 
ing concerna là opération as long as possible. This construction harmo- 
nizes said'actSj^ and presehfe a consistéilt System of législation on the sub- 
ject of statutôi-y liénsi' It Would be most anomalous to provide a double 
lien. It càntlot be àssumed that the législature inténded that a con- 
tractor, whd had failéd or heglected to comply with the requirements 
of the act bf 1888 in pérfécting his lien, should nevertheless still bave 
ànd be allowéd to assert a more extwided lien, under the act of 1876, 
upon îdl thé property and effects of th« owner émbarked in the business. 
We tbink it cléar that the appéllanté'Rbsser & Goleman should be re- 
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-^arded as " contractors " under the act of 1888, ïtnd^ not as "employés," 
under and entitled to the benefit of the act of 1876' Neither the fact 
that their employment was a daily one, nor tbat their compensation was 
to be ascertained and settled by the method agreed upon, in any way 
affected or changed the character of their services, which were rendered 
as conlractors. They cannot properly be regarded as " employés " and 
" laborersj'' within the purview of the act of 1876. 

In Vanev. Newcombe, 132 U. S. 220, 10 Sup. Ct< ,Rep. 60, the plain- 
tifif having contracted with the company to erect certain telegraph wires 
on the company's pôles, and furnished thelaborof himself and others in 
<ioing the. work, claimed a priority lien, under a statut© of Indiana which 
gave a lien to employés of corporations. The suprême court said: "It 
aeems clear to us that Vane was a contracter with the company, and not 
an employé, within the meaning of the statute. We think the distinc- 
tion ppinted out by the circuit court is a sound one, namely, that to be 
an employé, within the meaning of the statute, Vane must hâve been 
a servant, bound in some degree, at least, to the duties of a servant, and 
not, as he was; a mère contractor, bound only to produce or cause to be 
produced a certain resuit, — a resuit of labor, to be sure,-^but free to dis- 
pose of his own time and personal efiforts according to his pleasure, with- 
out respousibility to the other party." The lien w<as accordingly denied; 
and in Hailroad v. WUeon, 138 U. S. 501, H Sup. Cfc. Rep. 405, it was 
said that an employé implies continuity of service, and excludes those 
employed for a spécial or single transaction. In construing the iNew 
Jersey statut», which gave laborers of corporations in case of an insol- 
vency a liep upon corporate assets fbr the amount of wages due them, 
the supreijiç. court of that state beld that the right conferred was strictly 
Personal, inhering alone in the peison who actually performs the labor 
or service, and that he who fumishes the labor or services of others un- 
der a contract to do the whole business of a corporation, or a particular 
branch of it, was neither within the letter norspirit of the act. It was 
further held by said court that the wages, to be withiu the protection of 
the statute, must be due to a person in the employ of the corporation at 
the time when it becameihsolvent; that only those in the employ of the 
corporation at the time of its insolvency were within either the words or 
policy of the statute. DéUmare, L. & W. R. Qo. v. Oxford Iron Co. , 33 
N. J. Êq. 196. We think the first of said propositions is the proper 
view to be taken of the act of 1876. Whether the last proposition of the 
New Jersey décision is correct, it is not necessary in this case to décide, 
as said appellants do not bring themselves within the provisions of said 
act. Oui conclusion, therefore, is that the pétition of Rosser & Cole- 
nian was properly dismissed. 

The appeals of the supply claimants, W. & A. :C. Semple, Pairbank, 
Morse & Co., and Andrew Cowan & Co., involved in record No. 29, 
heard with the case No. 22, dépend upon the construction of the actsof 
1876 and 1888 already considered. Said claimants severally furnished 
isupplies and material to the rail way company, suitable for either the 
construction of its unfinished line, or for carryingon the opérations of 
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its flnîshed portion., There was no contract, agreement, or understand- 
îng, express or implied, between the parties as to how the supplies fur- 
nished should be applied; A portion of them were used and employed 
in the construction of the iinfinished parts of thecompany's road, and a 
portion were used in carrying on the company's business, or in oper- 
ating the finished part of its line. For such portion of the supplies so 
fumished as were used and applied in and towards the construction of 
the road, the claimants would undoubtedly hâve had a lien under the 
^ct of 188S if they had filed the proper notice of their claim. They 
did not, however, comply with the requirements of said act, and now 
insist that they hâve a lien, under the provisions of the act of 1876, for 
the whole amount of their daims, without regard to how the supplies 
were apportioned as between construction and the carrying on of the 
business of the coâipany. So far as anything appeafs from the testi- 
tnonyv there was no breaoh of duty or bad faith on the part of the com- 
pany or lis officers în applying ■ portions of the supplies and materials 
fumished to the constructi(in of unfinished portions of the road. It 
was in fact ieft to the discrétion of the company and its ofSCers what 
disposition should bemadeof the supplies and materials fumished by 
the claimants, who made no inquiry and gave no directions as to how 
they we're ©r ahould be uséd or applied. It was afSrmatively shown by 
oonïplainànta that certain |)br.ti6ns of the said supplies and material had 
actaally béen used in construction. The court below allowed a lien for 
sûch portion of the claims: as were for supplies furnished and used for 
the opération' of the railway or in carrying on its business upon and over 
itscompleted Une, and denied the lien for such portion of the supplies 
or material as vfere used and applied in its construction, and for which 
a lien could hâve been mainlàined under the act of 1888. This action 
of the court is claimed to bave been erroneous. No Kjuestion is raised 
as tothe correctness of the supply claimants' debts as against the rail- 
way Company. The controversy presented is between such supply men, 
and the mortgâgees,i whose contract lien antedates the création of the 
former's daims. In this contest for priority we considér it well settled 
that the burden of proof is upon the claimants to establish whatever is 
necessary to confer a préférence on their part. In Davis v. Abord, 94 
U. S. 546, it is said that those who assert a statutôrj' lien upon real 
property, and claim priority over mortgagees and others who bave ac- 
quired rights and interests in the property, must furnish strict proof of 
ail that is essential to the création of the lien. It is further said in that 
case that the court cannot présume, in the absence of proof, that the re- 
quirements of the statute hâve been complied with. Under no fair con- 
struction of the act of 1876 can it be asserted that thé mère fact of fur- 
nishing articles or supplies, sùitafele or capable of being used in carrying 
oh a designated business, withb'ut any understanding- or agreement that 
tiiey shotldbeso applied, wil! of itself give the furnisher a lien upon 
ail the property and effects embarked in such business, without référ- 
ence to their actual application. The object and purpose of the act, as 
already explained^ as well as the language employed in conferring the 
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lien, require that the supplies should be furnished, — at any rate, be 
used, — "for the carrying on of such busiriess." If the complainants 
had not shown ufErmatively that the rejected portions of the seyeral 
claims were Hsed and applied in and towards the construction of unfinished 
parts of the road, the burden would hâve still rested upon the cJaim- 
ants of establishing the fact, as against prior mortgages, that the sup- 
plies furnished were either purchased for or were actually used in 
carrying on the business of the railway company, so far as it was an 
established and going concern. We are not called upon in this case 
to détermine the question whether, if supplies should be furnished for 
the express' and understood purpose of carrying on the business of 
any of the designated companies, and should thereafter be diverted to 
other use by the purchasefs, the furnishers would hâve a lien under 
the statute, for there was no agreement or understanding, express or 
implied, as to the spécifie purpose for which thèse supplies were fur- 
nished, or as to where they were to be used. Under such circam- 
stancesthe furnisherclaiming priority of lien has devolved upon him, 
at least, the duty of showing that the supplies were actually used for 
carrying on the business, in brder to bring hiinself within the meaiiing 
and inteut of the act. The several claimants hâve failed to do this, so 
far as the rejected portions of their respective claims are concerned. The 
rejected itenas were used in construction. They were covered by the 
act of 1888, especially in the absence of any agreement or understahd- 
ing that they ahould be applied in carrying on the business of the 
Company. The furnishers could hâve asserted a lien for the same if 
they had complied with the provisions of that act. This they failed to 
do. The act of 1876 was not designed to give the same party a double 
lien, or an élection as to which statute he would claim' under. We 
think there was no error in the spécial master's appôrtionment of the 
several claims, as between construction and opération. Nor was there 
any error in the lower court's failure to give the claiûiarits judgmeut 
for their respective debts against the railway company. No such Per- 
sonal judgment was sought, nor properly involved in the proceeding. On 
the question of intèrest on such portion of thèse claims as were allowed, 
there has beenno action on the part of the lower court in either allow- 
ing or disallowing such intèrest; hence there is nothing in this ques- 
tion for review in this court. Our conclusion on the appeals pre- 
Sented by record No. 29 is that there were no errors in the action of 
the lower court upon the claims of the several appellants, and the 
judgments of the lower court thereon are affirmed. Said cause No. 
29 will be remanded to the circuit court for the district of Kentucky 
for further proceedings in the administration and distribution of the 
property, franchises, and effects of said railway company in conformity 
with the opinion of this court in respect to the aforesaid claims. 
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BiLKiNds d al. V. AspE» Mm. & Smei,tii7q (h^ 4 al, 
(Otraiitt Court <(r ^Plt)eai«i:£(07ith Circiiit. Ootgbsr 8, 1893.) 

1. MiHiif» CSuAiHÇ'-CAPAcmiOT Aii^w w> Hou». 

One wbo assërts UU'e, fo à mlhiti^ olaim under a Iboàtloit maSe by an allen and 
tvro citi:tôngi6Bnaotld<)f6a1i tbe datus Of tbe allen's heirs on tbe ground that, uodei 
Ber. St. i^Sli, an allen; çannotto,a.loqator; for odining rielitsoonatltute noexcep- 
tlon to thé, général tttté tbât'thé n^nt'todefeat a title ou the grOand of àlienage Is 
reserVëd to tfae >g07értfiiiËnt aïonei > (i>RMLy v. CampbeU, 6 SUp. Ct Bep. 431, 116 
U.^. 418,,diift:injpiisbed. fil Fetd. Bep. 8^ afflrpied. 

wbëre përggtts cialming an intèi^st in a mine exécute conveyànces to a trustée 
for tba puri>06)S0f bslngingBult In their behalf, and tlie trustée delay s unreasonably 
, . to. Institute proceedingSkHwbereupon tbe claimants brlng a bil) in equity in their 
own namès, tné trustée' Vtibtild be màde a party détendant, and it is not a fatal ob- 
jection theivta tliat ai coithjversy mayjarlve betweën tbe claimants and tbe trustée, 
growlng ont c^ tbe ^eed mtaâ,^ to bim. Bl F^A- ^^P- ^S> t'^'^^^- 

Appeal Aroixi tbe Circuit Court of the;United States for the District of 
Colorado.;. .,:■ , '.^,r 

, In Equity. Bill ^y Margaret J^ilUngs and others against the Aspen 
]^niûg & Smelting, Cojjaijany, asserting the rights of complainants in a 
mine as the heirs «t la,\^, ojf William janoes Wood, one of the original 
locatora. The cirçuitijÇOBjçV dismissed tlie bill on the merits, and com- 
plainants appealed. T^è bircuit court of appeals reversed this decree, 
(see 51 Fed. Rep. 33à,) and the défendants now pétition for a rehear- 
ing. Denied. 

George J. Bocfl, Aarçff, ffinms, C, W, Bunn, and WdkoU & Vaile, (iiwfc, 
5unn <fc jyad%,pfl,th© b^ief,) for thp pétition. 

T. A. Orten, (^;<j^^plon, on,t}iebrief,) oppoaed. 

Bëfore Calpweu. aîid Sanbqbn, , Circuit Judges, and Shirab, District 
Judge... ',''", , 

, Shibas, District Ju,4ge» Upon the fiUng of the opinion in this cause, 
counsel for appeUeeg siuhmitted » pétition for rehearing, supported by 
briefs, in which it is etrenuously contended that the court erred in hold- 
ii^ that it was not open to the appellees to aver that William J. Wood 
was an alien, and therefore could not ecquire any right or title in the 
nïining daim located by him in conjunction with.Fisk and Fitzpatrick,. 
It is urged that mining interests ^nd rights form an exception to the 
gênerai rule that the right to defeat a title to realty on the ground of 
àlienage is reserved. ORly to the so^?ereign, and reliance is placed upon a 
cla,s8 of authoritjes ,pf iwhiçh iO'jRpiWjr v, Oampbdl, 116 U. S. 418, 6 Sup. 
et. Rep. 421, is à ffliR, Représentative.,, In that case the défendants, 
claiming to be the owners of the Omaha Iode, filed a survey and plat there- 
of in the proper land office, and applied for a patent thereto under section 
2325 of the Revised Statutes. The plaintiflf's, who were the owners of 
au adjacent mining property, known as the "Highland Boy Lode," filed 
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an; adverse claim for a patent to a portion of the lând covéred by the 
survey of défendants. The suit was to détermine the right to this dis- 
puted portion, the judgment below being in favor of the plaintifis. In 
the suprême court a reversai was sought on the ground that the findings 
of fact did not show that the plaintiffs were citizens of the United States. 
Upon this point the suprême court ruled that — 

"It is true that tlie minerai lands of the United States are open to explora- 
tion and purchase only by citizens of the United States, or by those who hâve 
declared their intention to become such; and, had the objection been takeii 
in the court below that such citizenship of the plaintiffs had not been shown, 
It migbt, if not obviated, bave been fatal. Tbere is, however, notbing in 
the record to show that it was raised below." 

There can be no question, under the provisions of section 2319 of the 
Revised Statutes, that, when application is made for the issuance of évi- 
dence of title to mining property, it is necessary to show that the appli- 
cant is a citizen of the United States, or has declared his intention to 
become such, before a conveyance of title can be properly issued; and 
therefore, as was held by the suprême court in the case just cited, if a 
party is seeking to procure the title to mining property from the United 
States, if taken at the proper time, the objection of alienage would pre- 
vent the acquirement of title, and such objection may be made by any 
one adversely interested. In such cases the sovereign is a party in fact 
to the piroceeding, which is a direct one, for the procurement of title, and 
the objection of alienage, no matterby whom suggested, is based solely 
upon the right of the government to interpose the fact of alienage as a 
bar to procuring or holding an interest in realty. If, however, the grant 
of title, or the équivalent, is made to an alien, it cannot be attacked by 
any third party. Thus in Govemeur v. Robertson, 11 Wheat. 332, it is 
said : 

"That an alien can take by deed, and can hold until office found.must now 
be regarded as a positive rule of law, sp well establisbed that the reason of 
the rule is little more tban a subject for the antiquary. It no doubt owes its 
présent authority, if not its origin, to a regard to the peace of society and a 
désire tô protect the individual trom arbitrary aggression." 

The fact that when a party is seeking to procure a title to mining 
property from the United States it is open to any third party who asserts 
an adverse claim thereto to suggest the objection of the alienage of the 
first olaimant does not meet the question arising on the facts of the case 
at bar. In this case Wheeler and his grantees are claiming the benefit 
of the location made by Wood, Fisk, and Fitzpatrick, and are claiming 
the right to the mine, not through sonde adverse location, but through 
what was done by the original locators. Wheeler and his grantees are 
now claiming tille to the mine through deeds procured from the heirs 
of Wood. and it is certainly not open to them to rely upon the deeds as 
the means whereby they hâve procured the title to an undivided inter- 
est in the mine, and yet, when called to account for the wrongful pro- 
curement of the deeds, to deny the validity of the location made by 
Woodi on the ground of alienage. It was upon this view of the case 
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tihiat wé held that if Wood were living, and had brought suit agaînst th© 
preseût défendants for the protection of his rights, the latter could not 
rely upjon the plea of alienage to defeat a recovery. If Wood were liv- 
ing, and should, by proceedings in ihe proper land office or in a court 
of compétent jurisdiction.éeek to procure the issuance of a patentas 
évidence of title, it would be open to any one claiming an adverse right 
to the property to show that Wood was an alien, and therefore not com- 
pétent -to take the title; but it would not be open to one whose title is 
derived frona Wood to cliaim, on the one hand, the benefit of the con- 
veyance from him, andyttn the other, to assert itsinvalidity. If Wood, 
during his lifetime, had expended time, labor, and money in the work- 
ing of the mine, resulting in the accumulation of a sum of money whicli 
should be placed in a bank or in the hands of his colocators, could it 
be possible that to an action for the recovery thereof a plea of alienage 
could be sucessfuUy interposed, on the ground that the money was the 
product of the mining right, and that as an alien Wood could not pro- 
cure a title thereto? 

As we viewed the case^ it appeared that Wheeler and his grantees 
were claiming title under the location made by Wood and others, 
and therefore, in our>judgment, the case was one wherein it must be 
assumed that the filing''the location and the possession held there- 
under must be deemed to hâve created an interest in the property in 
Wood and his colocators-, and this interest, thus vested, could not be 
coUaterally attacked by parties whose rights were dépendent' upon the 
validity of the location in question. If Wood had applied for the is- 
suance of a patent ôr other évidence Of title, it would hâve been the 
duty of theofficers of the land department to hâve dëmanded évidence 
of his èitizènship, êi of his déclaration Ho become such, and a failure 
to furnish the same might bave been fatal to his claim; and, if there 
had been , an adverse «lairaant to the , property, holding under an in- 
terféring location, the i latter could insist on the objection of alienage. 
Sùch objection', if sustaltled, however, would pnly defeat the claim of 
the alien: ItwoùidnoVi^ sustain the title' of the objector. 

Herein lies the ineqùîty bf ' the' position assumed by the appellees in 
this cause. ,LThey claim title under the location made by Wood and 
others, and as to them.it must be held that in fact there was vested 
in Wood aai: interest in the mining property, defeasible by the United 
States, but not liable to be questioned coUaterally in a proceeding of 
the nature of thaï now; before the court. 

If, howeverV we are in error in this view of the law, it does not 
foUow that & rehearing should be granted, for the reason that it is the 
unanimous opinion of the court that the évidence in the case shows 
that in 'fact Wood, before locating the mine in question, had declared 
his intention to become a citizen of the United States. The évidence 
shows that when Wood left Canada, in 1870, he went to Kansas, and 
while there he entered certain of the public lands. There is put in 
évidence a oôpyof a, déclaration signed byJames Wood, under date of 
June 27, 1870, and duly recorded in Allen county, Kan., and the 
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évidence satisfies us that the déclarant, James Wood, was the William 
James Wood who was one of the locators of the Emma mine in 1880. 
Having thus declared his intention to become a citizen of the United 
States, he was legally entitled to locate a mine upon the public lands, 
and his title thereto is not open to attack on the ground of alienage. 
Under the facts established by the évidence in the case, it therefbre 
appears that William J. Wood, at the date of his death, was the légal 
owner of an undivided one-third interest in the Emma mine, and this 
interest passed to such persons as, under the laws of Colorado, were 
entitled to share in the distribution of his estate. Thèse dislributees 
were his widow and children, several of whom were then résidents of the 
United States. We find nothing in the record that would justify the 
holding that Wood's interest had become forfeited to his colocators, and 
therefore the title to the interest vested in Wood at the time of his 
death passed to his widow and children. It is not claimed that Ma- 
tilda, William H., Thomas E., or Hiram A. Wood bave conveyed or 
released their interests to any one, and tbere is no ground upon which 
Wheeler or his grantees can assert a right to the interests belonging 
to the parties just named. The interests of the widow, Mrs. Billings, 
James 0. and Charles E. Wood, are claimed by appellees by reason of 
the exécution of the deeds executed by thèse parties under the circum- 
stances detailed in the opinion originally filed , and which were held to 
be voidable for the reasons therein stated. We bave reviewed the év- 
idence in thP light of the arguments contained in the briefs of counsel, 
submitted with the pétition for rehearing, but we find no sufficient 
ground for .doubting the correcfness of the conclusion reached in the first 
instance.' We cannot agrée with counsel that the représentations made 
to Mrs. Billings and her sons were purely the expressioji of opinions 
upon questions of law. They embraced also statements of factj inter- 
mingled, it is true, with statements of law, but the ultimate effect of 
which Wjàs to misrepresent the facts material to be understood and con- 
sidered by thèse parties in determining whether they would exécute the 
releases sought from them. Upon the whole, we find no reason to be- 
lieve tbat.ai rehearing would result in a différent conclusion upon either 
the law or facts, and the pétition for a rehearing is therefore denied. 

In the brief submitted on behalf of counsel for appellants it is sug- 
gested that the order heretofore made requiring Richard J. Doyle to be 
made a party to this suit should be rescindëd, mainly on the ground 
that making him a party may lead to disputes between the appellants 
and Doyle touching his rights. We remain of the opinion that Doyle 
should be made a party. It is due to the appellees that ail parties who 
may be in position to assert rights to any portion of Wood's share in this 
mining property should be made parties to this action, so that the one 
proceeding may adjudicate such rights, and the one accounting be ail 
that is necessary. If, as Suggested, any question arises between Doyle 
aud appeUants, growing out of the deeds of trust executed by Mrs. Bil- 
lings and héï two sons to Doyle, the issues presentèd thereby need not 
interfère with the pl^ogress of the accounting in the inaih cause. The 
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triai; Court i haa Jujl poWer to dèal witH the sîtttatîon as it hiay arisej and 
to- so CQûdufîtithe f urther proceediligs as to reach a final icoiidusion with 
the gneatest speed and at the least'cast. 

We see np necessitjyj fpr njodif yiag the order alrëady.tnade in the case 
in any paKItiçular^ and therefore the entry now made is; simply that the 
petitiop for rehearing îsdenied. 



Jh re Appointmbnx op SuPBRViéo63i 
(Circuit CoTMi, S. D. Georgia, W.D, Novembèr, 1893.) 

1. CONGKBSSIONAL ELECTIONS — FeDEBAI. SuPBBTISOBS — APPLICATIONS FOB APPOINT- 
MENT. 

Rev. St. §S 2011, 2012i provlding f or the appointment of supervisors of congreâ- 
Bionalelections on propep application to the circuit judge, déclares that "the judge, 
within nôt leas thantetf days prlor to thé registràlion, if ohe there be, or, if no 
registrationberequltied,'\^ithln notIes»than ten da;s prier to the élection, shall 
open the circuit court at the most convenient point in the circuit, " and " when so 
opened shall proceedto àppQint and commission from day to dày ànd from time to 
time, "etc. HeZd, that regifttratl on, wherenecessary, is notsuch an intégral part 
,0Î the élection as to require an application for the appointment of a superviser of 
the élection td be made within 10 days prior to the registràtlon,' rather than 10 days 
prlor to the Ëleotion. ' ' 

.8. CONSTITUTIONAL LAW-rfLoCAl. LEaiSLATlON— ELECTIONS— BEGI8TBA,TI0N IiAWS. 

The local registration laws of Georgia for the varions couhtles of the state, which 
differ in matëriU featuresas to the timè, place, metbods, and necessary qualiâoa- 
tions for registration, do not affect the appointment of fédéral supervisors of a 
gênerai élection, beoansethey are unconstitutional and void, under Const. Oa. 1877, 
art. 2, S 3, proViding thàt "the général âssembly may pirovidefrom time to time for 
the registration «f ail eleotors, " and article 1, J 4, providing t)iat " lawS of a gênerai na- 
ture shall bave unifbrm opération throughout the state, and no spécial law shall be 
enaoted in- any casé for vrhich provision bas been made byan existing gênerai 
l»w;"8inoe pi:ovision was already made by s prier gênerai law, (Code, § 1378,) 
which empowers "any qualified voter for members of the gênerai assembly to vote 
for ah^ candidate or upon any question wblcb Is submitted to ail the voters of the 
state, in any county in the Bt«te, and for any candidate or question which is sub- 
mitted to ijl tbe voters In any district' or circuit, in any county of the district or 
circuit In which is embràced the county of the voter's résidence. " 
a. Samb— Pbdbbal Statotbs. 

Sucb local registration }aws are aiso voId in that ttiey are in conflict with Rev. 
St. U. B. § 3005, Which réquires that ail ofHoers oharged with the duty of furnish- 
Ing to citizens an opportunltyto qualify as voters under state laWs shall give equal 
opportunlty therefor to ail citizens of the United States. 

At Law. Applications for the appointment of supervisors of the 
«lection for prepidentîair electors and représentatives in congress for Wil- 
kinson and Richmpi^d counties, in the southera district of Georgia. 
Applications granted.. 



Speeîb, District Judgf. Under certain provisions pf title 26 of the 
Revised Statutes, the circuit judge, upon prpper application, is em- 
powered to appoint and commission supervisors to guard and scrutinize 
élections. IJnder sectipn 2014 of the Revised Statutes, whenever the 
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circuit judge îs tinable to perform this duty, he is reqfoired "to select 
and assîgn to the performance thèreof, in his place, such one of the 
district courts withiii Mis circuit as hedeéms best; and, ùpon such sélec- 
tion and assignment being made, the district judge so designated shall 
perform and discharge, in the place of the circuit judge, ail the duties, 
powers, aod obligations imposed and conferred upon the circuit court 
by the provisions hereof." In pursuance of the powers above stated, 
the presiding judge of thé district court of this the southern district of 
Geôrgia bas been seleoted and assigned by the Honorable Don A. Paedée, 
circuit judge of this circuit, to appoint and commission supervisors for 
tbe southern; district of Georgiaj in localities where applications bave 
been properly presented, to guard and scrutinize the élection for repre- 
sentiatives in congres», tobeheld on NovemberS, 1892. Among others, 
applications hâve been presented for the counties of Richniond and Wil- 
kinson, in îthe southern district of Georgia and in the tenth congressional 
district of thé state. 

Havingheen apprised that applications for theappointment of super- 
visors, for the counties of Richmond and Wilkinson, would be presented , 
and that the court would be opened by the presiding judge of this dis- 
trict for élection purposès, in obédience to the directions of the statut^; 
the Young Men's Démocratie League of Richmond county, by its prési- 
dent and byiacommittee, bave made application to be heard in oppo- 
sition to thé appointment of supervisors for the two counties specitied. 
The court having, in pursuance of their request, indicated that it would 
consider such suggestions in writing against the appointment as the 
représentatives of that body might be pleased to submit, the objections 
following hâve been sùbmitted: 

"As a committee, we very carefully examined the Uiiited States Revised 
Statutes, aild havearrived at the conclusion that the pétitions for supervisors 
in Richmond'coimty and Wilkinson county were too late, anddid net comply 
with the law as l^id dowD in sections 2011-2020. Supervisors are appointed 
(1) for élections alone; or (2) for registration and élection. In the flrst case 
they are net pnly to see ballots east, they must also see them counted; but 
supervisors Woiild not be appointed to connt ballots if they had not previously 
been required to see them east. In like manner we think that in those cases 
where r^Stration précèdes votirtg, as voting précèdes counting, the regis- 
tration must be supervised as an intégral part of the élection, or, at least, 
that without wbich ap .élection; could not be hadi. Illégal registration so in- 
fects the resuit that, if siipervisors are to be appointed, it must be done in 
time for them to view that which is essential to the deposit of the légal 
ballots. Hence the laW makes it the diity of supervisors, where registration 
is necëssàry,to attend at ail times and places appointed for registration, to 
challenge peraonsofferin g toregister, to attend at al! times and places where 
names «f registered voters may be raarked for challenge, to personally inspect 
and scrutinize such registry for purposès of identification, to afBx their signa- 
ture to éach page of the original list. It seems to contemplate that thereby 
they hâve acquired some knowledge of the qualifications of voters, and makes 
it tfrèir duéj' to challenge persohs whose qualifications they doiibt. They 
are diréctèd dn' the day of registration to post themselvea in such manner' as 
will beat conduee to their serutîilizing the manner in which registration iB 
being dooe. , Ail the way through the statute seems to treat registration as 
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pairH Qf i,!^ élection, as mQcli reguieing supervision as tUe mère act of voting it- 
se^f l,^e (;hink tWs ^s very clearly, shown in § 2011, which proyides: 'The 
jugge.) yiljiin not less than ten daya prior to the regisfcration.if one there be, 
or, Tf no regiétratibn be requiréd, within not less than ten days prior to the 
eiecitibn, àhall open the circuit court.' By the act of 1877 a .registration is 
réi^ii'éd tùt Riiîhmond county. By the acts of 1885 one is réquired for Wil- 
kinson tiounty, and ou r position is that, the registration books being now 
clbaiedi and, no application having been made ten days prior to tbe registra- 
tion, it is now too late for super visora to be appointed." 

. After the careful considération of the views of the committee which 
the high character of ita members, ail of whôm are distingnished mem- 
bers of the bar of this court, would naturally Occasion, we find it impos- 
sible to assent to their conclusions. Section 2011 of the Revised Stat- 
utes provides that "whehever, in any city or town having upward of 
twetity thousand inhabitahts, there are two citizens théreof, or whenever, 
in any county or parish in any congressional districtj there are ten citi- 
zens thereof, of good standing, who, prior to any regfeitration of voters 
for< an élection for représentatives or delegates in the congfess of the 
Ujîited States, or prior to any élection at which a représentative or 
delègateiin congress is to be voted for, may make known in writing to 
the judge of the circuit court of the United States * * * their de- 
sire tp haT« such registration or such élection, or both, gùarded and 
scrutinized^ the judge, within not less than ten days prior to the regis- 
tration^ if one there be, or if no registration be requiréd, within notless 
than ten days prior to the élection, shall open the circuit court at the 
most convenient point in the circuit." Section 2012 provides: "The 
court, when so ôpened by the judge, shall procaed to appoint and com- 
mission, from day to day and from time to time." etc:; It will be per- 
ceived at a glance that, ,bj the statute, the appointment of supervisors 
is authpriized to guard ^nd serutinîze the registrationj if there be a 
registration, or the élection, or both, as the applicants may diesire. The 
langùage of the statute milst béar the construction which its words 
clearly importi If the application is to hâve the registration scrutinized, 
the court inùstbe open 10 days béfore the registration; if It is intënded 
to guard î^d scrutinize'the élection, lO days before the élection. The 
statute dpes not, in pur opinion, make it obligatory upon the super- 
visors to scrutinize the registration, uuless the application is for that 
pur pose. The opposite construction would nuUify the option given the 
applicants, to make kndwn tO the court their désire 'fto hâve such regis- 
tration or such élection^ br both, guarded and scrutinized." 

The représentatives of the YounglMen's Démocratie League, of course, 
rely naturally upon the concluding clause of the statute, to wit: "The 
judge, within not less than ten days prior to the registration, if one there 
be, or, if no registration be requiréd, within not less than ten days prior 
to the élection, shall open the circuit court at the most convenient point 
in the circuit." But tïiis clause is merely directory of the time in which 
the court shàllbe open for élection purposes, and neither confers nor dé- 
nies nor limits the power to appoint supervisors. Indeed, section 2013 
of the Revised Statutes, in the same title, provides that the powers and 
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juriadiction eonferred by the several sections in point shall be exercised 
as well in vacation as in term time, and the judge sitting at chambers 
shall hâve the same powers and jurisdiction. In other words, the juris- 
diction of the court to appoint is in no sensé modified by the direction 
to open the court for 10 days, at a convenient place in the circuit; a 
direction, of course, merely intended to further the convenience of ap- 
plicants. If, however, the construction of this statute, as above ex- 
pressed, iserroneous, is it, even then, true that the supervisors must be 
denied because of the registration enactments cited? It will be, of 
course, conceded on ail hands that in gênerai the valid laws of the state 
détermine the qualifications of the voter whetherat a local élection or for 
presidential electors or représentatives in congress; provided, always, 
that the state laws do not prescribe qualifications which are inhibited by 
the fédéral constitution and the statutes made in pursuance thereof. 
Minor v. Happersett, 21 Wall. 163. It is important to inquire, in this 
connection, what are the qualifications of voters, as defined by the con- 
stitution of the state? The constitution of 1877, art. 2, § 1, provides: 
"Every maie citizen of the United States, (exceptas hereinafter provided,) 
21yearsof âge, who shall haveresided in this state one year next preced- 
ing the élection, and shall hâve resided six months in the county in which 
he offers to vote, and shall hâve paid ail taxes which may hereafter be re- 
quired of him, and which he may hâve had an opportunity of paying, 
agreeably to law, except for the year of the élection, shall be deemed an 
elector." The exceptions referred to in this clause enumôrate soldiers 
and sailors of the United States, residing temporarily in the state on 
duty , and persons convicted of treason against the state, embezzlement 
of public money, malfeasance in office, bribery or larceny, or any crime 
involving moral turpitude, punishable by the laws of the state with im- 
prisonment in the penitentiary, uiiless such person shall bave been par- 
doned, and idiots and insane persons. The provisions of the constitu- 
tion of Georgia define the qualifications of voters at élections for presiden- 
tial electors and for représentatives in congress. 

It is important next to consider the provisions of the state constitu- 
tion with relation to the registration of voters. Article 2, § 2, of the 
same constitution provides that "the gênerai assembly may provide from 
time to time for the registration of ail electors." It foUows, then, that 
it is within the power of the gênerai assembly of Georgia to "require" 
(to use the word of section 2011 of the Revised Statutes) a registration 
of voters'for an élection for représentative in the congress of the United 
States or for presidential electors. This registration would be, of course, 
operative upon ail the voters in the state at such élections. This is not 
only the right of the state, but it is expressl}' recognized by the féd- 
éral law. The grave m atter for considération is, bas the state of Georgia 
required a registration of ail voters at élections for presidential electors 
and représentatives in congress? Are the local registration enactments 
prescribed for the various counties of the state, which are practically as 
varying as they are numerous, such a registration law as will relate to 
such élections? Are such registration laws for particular counties, and 
v.52F.no.3— 17 
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diffèring ainbng tbeimôelves in a BMaltitude of material features, in con- 
sonance witli the constitution of Georgis, and the constitution and laws 
of tbe United States? ; i 

■ Article 1, § 4^ of the Georgia constiti;ition of 1877, provides: " Laws of 
a gênerai nature: shall hâve uni form.opefalioii throughput the state, and 
no spécial law shall be enapted in lany case for which provision bas 
been made by an existing gênerais "law*" Now.jtbe existing gênerai law 
atthat time eQipowered"any qualitied vpter fpr members of the gênerai 
assembly to vote for any candidate, or upon any question which is sub- 
mitted to aJl the votersof; the state, in; any county in the state, and for, 
any candidate or question which is subinitted to ail the voters of any 
district; or^ icltKîuit, in any county of; the circuit pr district in which is 
embraceditèe county ofthevoter's résidence." .Code, § 1278- Ifthis 
provision, which wasi enticted under the constitution of 1868, then of 
fôifee, is applied to registr^tiôn, does it not fpUow that the législature is 
inhibited, by article 1, § 4,,abDve quoted, from en^cting registration laws 
for on e county jn a copgressional district difïering from the registration 
laivs in the other couinties of the same district? Does it not further in- 
hibit the législature: from enacting registration Iftws, to affect a gênerai 
élection lifee. that for, présidential electors or représentatives in congress, 
for particular, Counties ift « congressional district, when it fails or refuses 
tp.énacta uniformlawiop the same territory ; and, moreover, does it not 
inbibittbeenactment of any r^istration law afïeeting the qualification 
of voters at the generaJr, élections, uqless thelaw is of uniform opération 
throughout thé state? ;; The provision of the constitution that "the gen- 
eial assembly may pro^fide froin time for the registration of ail ejectors" 
doésnot afford any foundation forastatute whieh dénies to the voter at 
a sgeneral élection, in one county the privilèges and immuni ties which a 
voter at the same élection in another county enjoys. There is nothing 
in the clause which authorizes the enactment of registration laws, with 
différent requirements for difi'erent divisions of the state^ to affect voters 
at a gênerai élection, in which the people of the whole state are equally in- 
terested. Of course, thosie views wCiuld bave no application to a munic- 
ipal élection. In the case of McMahan v. Mayor,etc,, 66 Ga. 217, the 
suprême court of the state, while holding that an Ordinance of the city of 
SaVannah prescribing registration of voters in municipal élections for 
that city was not oontrary to the constitution, used the foUowing lan- 
guage: "We<'annot see how the r^istration acts of the city may not be 
consistent with the power granted the législature , to pass a gênerai law 
on the subject of registration, as contained in the constitution." It will 
be.observed that the court was construing a municipal registration act, 
and to this its language vïfas of course restricted; but the sentence quoted 
may also be regard ed as & judicial déclaration that the power granted the 
législature bj' the constitution to pass a registration law for ail voters 
imported a général law.; The words "registration law for ail voters" 
make this conclusion: irrésistible. 

It will ïequire but, a cursory examination of the registration enact- 
ments made by the gênerai assembly of Georgia, since the adoption of 



IN RB-APPOIIÎTMBNT OF 8trPEBVI80B3 . 269 

the constitution of 1877, for varions coùnties of the state, to perceive 
how totally wanting in uniformity they are, and how irregular and nn- 
fair would be their application td an élection in whicfa ail the people 
were equally interested. 

Tfaeactof December27, 1890, for Piercecounty, makesthetax receiver 
the r^istrar, and requireS him to close his registration on August 5th of 
each year. He must require the voters seeking registration to make oath 
as to the pay ment of their taxes, etc. The àct expressly provides that no 
person can vote in any élection for governor, members of the gênerai as- 
sembly, or members of corigress or presidential electors, who bas not reg* 
istered. It will be observed that, under the construction placed by the 
objectors on section 2011, in order to bave supervisors in Pierce county, 
the United States court must be opened 10 days before the 5th of Au- 
gust. 

The acts of December 27, 1890, and August 31, 1891, for Appling 
county, make the tax receiver the registrar, and require that he shall 
register the voters while making his regular rounds as tax receiver, from 
April Ist to July Ist of each year. Appling and Pierce are in the same 
fédéral judicial district, and the objections filed, if applicable at ail, will 
open the court for élection purposes 10 days bèfore the Ist of April, and 
as, by the succeeding section, the court must remain open until the élec- 
tion in November. 

The act of September 1, 1891, makes the justices of the peace regis- 
trars for Chattooga county. The registration books must be kept open 
from the Ist Monday in July until three days préviens to the élection. 
No person whose name is absent from this list will be permitted to vote. 
There is no requirement in this act for the oath as to the payment of 
taxes, and, if the justice of the peace is of the opinion (upon what évi- 
dence the statute is not spécifie) that the person is a qualiQed voter, he 
can register him, even though he be not présent. 

The registration act of FÏoyd county is even more complicated. It 
prescribes différent régulations for différent districts in the same county. 
It allows no one to vote who is not on the registration list. It provides 
that where a person bas been registered, another may make affidavit 
charging the registry to hâve been improper, bave a copy left at the usual 
place of abode of the person whose registration is attacked, and, even 
though that person be absent from home, unless he appear and answer 
the charges, or some one appears for him, he is stricken from the regis- 
tration list. 

The act of August 11, 1891, for Baldwin county, makes the tax col- 
lecter registrar. The registration books must be opened on the same day 
when the books for the collection of state and county taxes are opened, 
and closed on the day when they are closed, and the citizen must make 
oath that he has paid his taxes. No person is permitted to vote whose 
name is not on the registry. 

The act of November 7, 1889, for Wilkinson county, makes the jus- 
tices of the peace registrars. AU voters in the county are required to be 
registered under the act. Begistration is to be made only every other year, 
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b^itining in 1890. The registration books are to be open during the 
three niQnths ending fifteen days before the élection for members of the 
gensiral assembly . On five days' notice, left at the place of abode of any 
person who has registered, the commissioners of roads and revenues, 
who, it will be observed, are net the registrars, may strike suoh person's 
name from the registry list if he fails to appear and make satisfactory 
answer. Only voters who are qualified at the time of the registry, under 
the constitution and laws of Georgia, can be registered. No provision 
is made for allowing the citizen to make oath as to bis qualifications, but 
he isrequired by the aot to produce receipts or other satisfactory proof 
of the payment of ail tax^s chargeable against him, that he has had an 
opportunity of paying. No provision is made for persons arriving at 
the voting âge after the closing of the books for registry and before the 
élection, or for persons residing in the county for six months, but who 
bave removed into the county from other sections of the state, after the 
registration books are closed. And yet the act provides that no person 
not registered on the list for the county shall vote. Penalties are pre- 
scribed for any person registering unlawfuUy, but the act imposes no 
penalty for a person voting, or attempting to vote, who has not regis- 
tered, and yet in other counties this is punishable by indictment. 

The registration act for Warren county provides that any person who 
has lived in the county for six months, and who has nloved into the 
county sipce the closing of the registration, and who is otherwise quali- 
fied, may register up to the day of the élection, 

The act of December 27, 1890, for Bibb county, provides for the reg- 
istration of voters up to within 15 days, before the élection, who were 
providentiftlly hindered from registering, who bave since moved into the 
county, or reaqhed their majority. This act has been declared uncon- 
stitutional, on other grounds, by a superior court of the state. 

It is, perhaps, unnecegsary to call further attention to the varying and 
ipconsistent provisions of other registration enâctments. The illustrations 
giv^n aboyé will be suflSeient to show that the registration is not only 
npt;Uniform, but that it has the imostfar-reaching, irregular, and gen- 
erally unfair results upon the exercise of the élective franchise in the dif- 
ferient portions of the state. It may be added, however, that in some 
Qounties, a minor who will attain bis majority by the time of the élec- 
tion is required to register while he is a minor to entitle him to vote at 
the élection. In other counties there are no such requirements, and he 
can vote without registering, and in still other counties his case is not 
provided for at ail. The same diversity of régulation is found in varions 
counties in regard to the case of a citizen who has moved into a county 
after the registration, but who is otherwise entitled to vote; and it will 
.often happen that thetewill be two contiguous counties in the same con- 
gressional district, and in one the citizens will bave the privilège of reg- 
istering up to the day before the élection, while in the other, voters pos- 
sessing ail the qualifications required by the constitution, are denied the 
right of voting by a registration which closed from six months to a year 
before the élection. , This wide-spread inequality is intensified in its gen- 
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eral effect because in a multitude of counties in the state there are no reg- 
istration laws whatever. The penalties of the various acts are as various 
aa the methods and the requirements forregistration. Itwilloften hap- 
pen that persons in adjoining counties, voting, or attempting to vote, for 
the same congressman, will be punished differently for the same act; or 
the one will be punished and the other will be guiltless of any violatioa 
of law. The inequality and illegality of the conditions thus enumerated 
are obvious. It is announced by eminent authority that, while regis- 
tration laws are constitutional, their requirements must be reasonable 
and uniform, and equal facilities must be afforded to ail the citizens of 
the state to comply with their requirements; otherwise, they are void. 
Cooley, Const. Lim. p. 601. This déclaration is especially pertinent 
where the organic law of the state requires, as we bave seen to be the 
case in Georgia, the enactment of uniform and not spécial législation, 
and where the registration clause of the constitution provides, not for 
the registration of a portion of those otherwise qualified to vote, but for 
the registration of "ail electors." 

For the reasons stated, the court is of the opinion that, as constitut- 
ing an abstacle to the appointment of supervisors to supervise a gênerai 
élection, the registration enactments of the gênerai assembly of Georgia 
are inoperative and void, because in confiict with the constitution of 
the state. But, if this were not true, it would be none the less our duty 
to disregard them. They are plainly in conflict with section 2005 of 
the Revised Sta tûtes, which pro vides: 

" When, under the authority of the constitution or laws of any state, any 
act is requirèd to be done as a prerequisite or qualification for voting, and by 
Buch constitution or laws persons or officers are chargea with the duty of fur- 
nishing to citizens an opporlunity to perform such prerequisites, or to becorae 
qualifled to vote, every such person and officer shall give to ail citizens of the 
United States the same and equal opportunity to perform such prerequisite 
and to become qualified to vote. " 

Now, it is not enough that ail the citizens of the same county shall 
hâve an equal opportunity, but ail the electors of the state, voting, or 
desiring to vote, at the same gênerai élection, must bave the equal op- 
portunity to perform the prerequisites, and to become qualified to vote. 
And it is a necessary implication of the language of this statute of the 
United States that the prerequisites for voting at the same gênerai élec- 
tion must be equal to each elector. Indeed, it is true, if a state of the 
American Union prescribes for a portion of its citizens, otherwise en- 
titled to vote, prerequisites for voting from which other citizens are re- 
lieved, to that extent the state ceases to maintain a republican form of 
government, and enactments with such effect are contrary to the consti- 
tution of the common country. It will be easy to understand how, with 
such a System, or want of System, of registration laws, as hereinbefore 
described, the mosl injurions and unfair political results might be at- 
tained. If a congressional district be " gerrymandered " with unequal reg- 
istration laws, according to the political complexion of certain localities, 
the fundamental laws of the United States, guarantying equal political 
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rights, corald IdB sètatIiâught^ The powerof congres o ver national élec- 
tions is no longer in queatioâ. Thié being à national élection of gênerai 
character,' it is #ell to rfemember that it is elearly within the scope of the 
nationaUawg. îThe suprême court of the United States bas held that 
congress ean by Jaw protect the act of voting for members ofcongress, 
and the persdns voting at such élection from violence or intimidation, 
and the élection itself from fraud and corruption. \Eic parte Yarhrough, 
110 U. S. 651, 4 Sup. et. Rep. 162; Ex parte Siahold, 100 U. S. 371. 
In the latter case, the court déclares "the exercise of such power can 
properly cause no collision of régulations or jurisdiqtion, because the au- 
thority ofcongress over the subject is paramount, and any régulations it 
may make necessarily supersede inconsistent régulations of the state." 

It foUows, therefore, that since the fédéral law requires uniformity in 
the prerequisites of theright to vote as affecting the citizen, otherwise 
entiùed to vote, at the national élection, and further requires that each 
citizen shall hâve an equal opportunity to do the act made a prerequi- 
site to the right of voting, varying and inconsistent registration enact- 
ments making différent prerequisites, and denying equal opportunities 
to perform them, are cohtrary to the fédéral statu te, and nugatory^ 
The power of the state ofGeorgia to enact a gênerai and uniform regis- 
tration law is not questioned. The power is undoubted, and its exer- 
cise might well lead to the most salutary results, to the fairness and 
regularity of élections. To conform, however, both to the state consti- 
tution and the national laws, it must hâve a uniform eSèct upon ail elect- 
ors, and we hold that such a registration law has not yet been enacted. 

For the reasons above enumerated, the court feels obliged to disregard 
the objections presented by the représentatives of the Young Men's 
League, and will prooeed with the performance of the duties assigned, in 
accordance with the statiites of the United States. 



Lemon V. Pullman Palace Car Co. 

(Circttit Court, S. D. Mississippi. May 6, 1887.) 

tt Slbbpino Car CoMPANT-rNoT Common Cabkibb. 

A sleeping car company is not a oommon carrier. Its cars are noder the control 
of the railroad compauy, except as to furnishing lodging to those who may pay for 
it^ and the agents of the railroad company are entitled to détermine who shall oc- 
cupy the sleepiag cars, as part of the train. 

8. Samb— Liability fok Eeftisïno Bbrth— Agents. 

A passenger agent who was engaged in selling tickets, both for railroad fare and 
for sleeping car berths, refused to sell a sleeping car berth to a passenger, on the 
ground that the latter had not a flrst-class ticket. JSeld that, in determlning that 
tbe ticket was not first clase, the agent acted as the agent of the railroad company, 
and the car company was not responsible therefor; and that, baving so deter- 
mined, he was justified in refusing to sell à berth ticket. 

8. Samb — Positive Damàses. 

Conoedjng, however, that he acted as the agent of the sleeping car company, the 
latter would not be liable for punitive damages, unless the passenger was treated 
insultlngly or with malice. 



LEMON V. PULLMAN PALACE CAB CO. 263 

At Law. Action by George Lemon against the Pullman Palace Car 
Company to recover damages for refusai to Bell him a sleepjng car 
berth. Verdict for défendant, 

E. E. Baldwin, for plaintilï. 

Percy Boberts, for défendant. 

HiLL, District Judge, {prally chnrging jury.') This is an action for 
damages alleged to hâve been sustained by reason of the refusai of the 
défendant car Company to sell the plaintiff a berth in their sleeping car 
from Chicago, 111., to Jackson, Miss. The plaintiff also allèges that the 
agent of the défendant was very rough and rude to him. To thèse 
charges the défendant pleaded not guilty, whieh makes it incumbent 
upon the plaintiff to sustain the allégations contained in his déclaration. 
Whether they bave donc that or not is for yoù to détermine from the 
évidence. I will instruct you that the Pullman Palace Car Company 
is not a, common carrier. The Illinois Central Railroad is a common 
carrier, and receives, as a part of ils train, the cars belonging to the Pull- 
man Palace Car Company, the same forming part of its train, and being 
undet its control, ôxcept so fàr as providing lodging in the Pullman car 
for the accommodation of those who may pay for it. Its agents also 
hâve the right to détermine who shall occupy the Pullman car as part 
of its train. It is to keep and provide cars sufïicient for the accom- 
modation of its passengers. The providing of lodging for the passengers 
belongs alone to the Pullman Car Company as a mère lodger. 

The charge hère is that the agent of the Palace Car Company was 
also the agent of the Illinois Central Railroad Company, and sold sleeping 
car tickets as well as tickets for transportation. It was the privilège of 
the railroad Company, by its agents, to détermine who should occupy 
seats on its trains, and that included the Pullman car, and to détermine 
whether a party had paid the proper amount, and was entitled to travel 
on the train to which it was attached. Thus the agent was then in a 
dual capacity, as acting for the railroad and for the car company at the 
same time. It was not the privilège of the agent of the car company 
to sell a berth to any party unless he had a first-class ticket on the rail- 
road, or a ticket which entitled him to travel in the Pullman car or in 
a first-class car. The agent who sold the tickets had to détermine 
whether or not he had such a railroad ticket as would entitle him to 
ride in the first-class car. In deciding that question, I am of the opin- 
ion that he acted as the agent of the railroad company, because that 
question had to be passed upon before he could sell him a sleeping 
berth. It is difficult, however, to divide thèse two duties, but I am of 
opinion, under the proof, that he acted as the agent of the railroad 
company. When the agent decided that the plaintiff hère did not bave 
such a ticket as entitled him to ride in a first-dass car, then he was jus- 
tified in not selling him a sleeping car ticket. He was then the agent 
for the Illinois Central Railroad Company, and the défendant hère is 
not responsible for his acte. Admitting, however, that he was the 
agent of the Pullman Palace Car Company, and he acted in good faith 
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in passii^ upon the question as to whether the party was entitled to it, 
the plaintiff would only be entitled to actuel, and not to punitive, dam- 
ages, unless he was rudely treated by the agent; that is, if he was 
treated insultingly, or with malice, or something of the kind ; willful, 
wanton conduct on his part. If the plaintiff did not hâve a transfér- 
able ticket, the agent had a right to so détermine. A nontransferable 
ticket is sold at a reduced rate, and the party to whom it is given is 
alone pèrmitted to travel on it, and, if he then seU it, it would deprive 
the railroad corapany of their additional profit. 

Now, 1 do not know that I can say much more to you. You hâve 
the case before you, and, unless you are satisfied that the défendant 
was the agent who passed upon the railroad ticket that was presented, 
— and as I hâve instructed you that he was not the agent in passing 
upon that, — then the plaintiff would not be entitled to recover, unless 
it was for the conduct of the conductor of the train in refusing plaintiff 
a berth, and I believe there is no complaint upon that score. You can 
retire. ^ 

yerdiot returned and judgment rendered for tbe défendant company. 
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(Circuit Court q/" Appeals, Fourth Circuit. Ootober 11, 1893.) 
No. 18. 

1. Damaoks—BbSaOh OF CoNTRAOT— Mental SurtERuro. 

In an action against a railroad company for breach of oontract for spécial train, 
damages cannot be recovered njerely for disappointment and mental suffering re- 
sulting from delay In departing to rèach the bedslde of a sibk parent. 

8. TeNBBB — CoSTS— ÎNTEKBST. 

The hirer of a spécial train, whq4eclined to take it because çf the refusai of the 
railroad company to guaranty arrivai in time to connect with aaother train, can- 
not recover interest and costs on the sum paid for such train, where the company 
tendered such sum at the time of refusai, before suit and in court. 

In Error to the Circuit Court of the United States for the District of 
South Carolina. AfiBrmed. 

Statemer.t by Hughes, District Judge: 

This action was commenced in 1890 by the service of a complaint 
and summons on the défendant in the court of common pleas for Lau- 
rens county, state of South Carolina. The complaint allèges that plain- 
tiff in error was a physician, attending the sittings of the State Méd- 
ical Association at Laurens on, the 24th of April, 1890; that at 3:45 
p. M. of that day he was informed by telegraph of the dangerous illness 
of his father at Marion Court House, S. C; that at that hour he con- 
tracted with the défendant railroad corporation to convey him to Colum- 
bia, Si C, by 10:20 of the night of said day, for which service he then 
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paid défendant the sum of $195; that he was anxious to see his stricken 
.ather at the earliest practicabie moment, and to do so it was necessary 
to reach Columbia at the moment stated, or be delayed a considérable 
time, in view of which circumstances he entered into the con tract stated; 
that the défendant was fully informed of the peculiar circumstances 
influencing him to make the contract; that the défendant failed and re- 
fused to perform its agreement; that the plaintiff, as a conséquence of 
this breach of contract, sufïered "greatùistress of mind, anxiety, morti- 
fication, and suspense, "by reason of which he sustained damages in the 
sum of $5,000. As a second cause of action, plaintiff demanded the 
recovery of $195 and interest from the 24th day of April, 1890, and 
costs. His suit was for thèse iatter sums, and for $5,000 damages for 
the first cause of action alleged. The défendant, in its answer, admits 
that the plaintiff wished to get a spécial train from Laurens to Colum- 
bia, and paid défendant $195 for such train. Défendant agreed to run 
the train for such sum, but notified the plaintiff that it could not guar- 
anty that the train would reach Columbia in time to make connection 
with the Coast Line, though it had every reason to believe that it could 
make such connection, but the plaintiff refused to take the train uiiless 
the guaranty was made. This the défendant declined to do, and ten- 
dered the plaintiff the money back at once, which the plaintiff refused. 
The défendant furthermore allèges that it made every effort in its power 
to accommodate plaintiff, and, while it informed him that it believed 
the train would reach Columbia in time for the connection, it did not 
and could not reasonably be exjsected to guaranty the same. The de- 
fendant also allèges that it has heretofore ofiered the plaintiff the $195, 
now offërs the same to him, and brings the said $195 into court, and 
again tenders it to the plaintiff'. The cause was removed to the United 
States circuit court for the district of tjouth Carolina. It came on for 
trial before a jury at Columbia, 2d Deceniber, 1890. The défendant, 
through its counsel, under the statute of South Carolina, interposed an 
oral demurrer to the first cause of action, to wit, that the complaint did 
not State facts sufBcient to constitute a cause of action, in that damages 
could not berecovered on a breach of contract for mental suffering, un- 
accompanied with physical suffering or peruniary loss. The court sus- 
tained the demurrer, and directed the jury to find a verdict on the sec- 
ond cause of action for plaintiff for $195, without interest or costs. 
Whereupon the plaintiff excepted, and now appeals, alleging for error: 
(1) That the court erred in not overruling the demurrer; (2) in in- 
structing the jury not to find interest and costs for the plaintiff. 

B. W. Bail and C. A. Woods, for plaintiff in error. 

J. S. Cothran, for défendant in error. 

Before Fuller, Circuit Justice, Goff, Circuit Judge, and Hughes^ 
District Judge. 

Hughes, District Judge, (after stating thefads as above.') The complaint, 
in setting out the first cause of action, omits several material facts in the 
case. It allèges only the contract to be conveyed by a certain time, ta 
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a certiftiii. place, for a certain sum qf mpney paid ; the motive of plaintiff for 
wish^ngjtQbeopnveyed; and the refusai of défendant toconv6yas;desired. 
The defpîjd^nt's refusai to guaranty arrivai by the required time; the 
plainUff'a, refusai to be conv|eyed except with such guaranty; the dé- 
fendant;'^ proffer of the moneyin return, after the plaintiff's refusai 
to bevçqnveyed, — thèse latter faets cannot be considered in passingupon 
this dçmnrrer, inaterial as they are as éléments in the transaction. The 
case presented by the demurrer, which admits only a part of the ma- 
terial facte, is not the one shown by the record, and is therefore little 
other than a moot case brought hère for décision. The moot question 
is whether an action can be maintajned which claims damages merdy 
for an alleged "distress of miud, anxiety, mortification, and suspense," 
resulting from the nonperform^nce of a contract, no personal injury 
and no pecuniary loss having bjepp sustained or being pretended; the 
anxiety and suspense of mind beipg the resuit solely of a delay in start- 
ing on a visit to a dangerously ill- relative. As was said by the court in 
Griffin v. Cbfcer, 16 N. Y. 489, the damages recoverable in actions of this 
character "mustbe such as may fai^ly be supposed to bave entered into 
the conteinplation of the parties whep they made the contract; that is, 
they mustbe such as might naturally be expected to foUowits violation, 
and they must be certain both in their nature and in respect to the 
cause from which they proceed." To the same effect was the décision 
'mMaaterUmv. Mayor, etc., 7 Hill, 61; and in Tdegraph Co. v. Ilali, 124 
U. S. 444, 8 Sup. a Rep. 577. y 

The complaint under consicl^ratipij does not allège any pecuniary in- 
jury, such ae the loss of an expected; legacy, or of sorae advantage or 
thing of m^terial value, as having rpsulted from plaintiffs failure to start 
on his visit to the eick person as promptly as he desired. He claims 
the damages incident to the mental distress and discomfort merely from 
delay in his departure, not for the anxiety naturally felt for the condi- 
tion of the sick relative. He was the subject of two mental pains, — one 
for the condition of the sick person; the other from delay at the railroad 
8tation,-^the latter only laeing the subject of this .action. It cannot be 
pretended that damages from, the latter cause of "aiixiety" and "sus- 
pense"— uncertain, indefinite, undefinable, unascertainable, dépendent 
so largely on thepeculiar tempérament of the person suffering the delay 
— was in the contemplation of the défendant when it entered into the al- 
leged contract. It cannot be pretended that the défendant had in con- 
templation, in making the contract, the distinction between the plain- 
tiff's natural anxiety for the sick father and his nervous impatience and 
worry of mind from détention at the place of departure. Eagerness to 
start on a journey, impatience of delay, and trouble of mind wrought by 
détention at a railroad station, hâve never before now been made 
the sole ground of an action for damages, and are the sole ground of 
plaintifPs claim for $5,000 damages in this suit. 

The authorities are substantially agreed on the proposition that pain 
of mind, as distinct from bodily suffering, can be considered in actions 
for damages from injuries to the person, and for pecuniary loss and ex- 
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pense or like causes, incident to such injuries. But we know of no dé- 
cidée! case which holds that mental pain alone, unattended by injury to 
the person, caused by simple négligence, can sustain an action. It was 
said in Lnjnch v. Knight, 9 H. L. 598, that "mental pain and anxiety 
the law cannot value and does not prétend to redress when the unlawful 
act complained of caused that alone." We think there was no error in 
the court below in sustaining the demurrer in this case, and in holding 
that, " in an action for the breach of a contract, damages cannot be re- 
covered fordisappointment and mental suffering only, there being no al- 
légation of any other damage." 

The complaint claims, as a second cause of action, the sum of 6195, 
■with interest from the 24th of April, 1890, till paid, and costs; the 
principal sum being the amount paid by plaintiff for the hire of a spécial 
train from Laurens Court House to Golumbia, for the purpose of mak- 
ing close connection with the train from Columbia to Marion Court 
House. The record shows that défendant was ready to perform the 
service which it had engaged to perform, but that plaintiff refused to take 
the spécial train that had been hired; the ground of declining to take it 
being the refusai of défendant to guaranty his arrivai at Columbia by 
the required time. The défendant had the right to refuse to run a spé- 
cial train at an irregular hour, at a speed to insure its arrivai at a speci- 
fied time. Its right to withhold a guaranty to that effect being such as 
legally and necessarily belongs to every railroad management, it foUowed 
that, when the plaintiff refused to take the spécial train proffered by 
the défendant, without such guaranty, the latter was exonerated from the 
performance of its obligation, and the plaintiff was without right in the 
premises, except to a return of the money which he had paid for the 
train. 

The answer admits that the défendant declined to guaranty a connec- 
tion in time; allèges the plaintifF's refusai to take the train; sets up a 
tender of the money in return, made at the time and before suit; and 
renews the tender in court, and proffers judgment for the principal sum; 
ail in accordance with the practice in fhe state courts of South Carolina. 
The tender having been admitted, there was no error in the instruction 
of the court below to the jury to find for the plaintiff the sum of $195, 
without interest or costs. 

The judgment of the court below, therefore, is affirmed. 
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Hackett a al. V. Maemet Co. 

(Circuit Ctnirt of AppeaU, Fourth Circuit. October 11, 1893.) 

No. 11. 

1. EJBOTMÏINT— TlTLH TO SUPPOIÎT— AdV FBSB POSSESSION AfTD PATMENT OF TASES. 

In ejectment, In West Virginia, It Is Immaterlal whether the paper title of tha 
plalntlll Is good or not, when he has proved adverse possession and payment of 
taxes for 10 years, for thls glves a perfect tltle under the state statute of limi- 
tation. 
S. Landloed ANn Tenant— ESTOPPBL— De MAL or Lakdlobd's Title. 

Where a person admlts that he stands In the relation of a tenant to another, 
he Is estopped to deny the validlty of his landlord's tltle. 

3. Samr — Lease — Notice to Quit. 

Whére a lease provides that the tenant shall dellver possession on voluntarily 
ceaslng to work for the lessor or on receipt of notice to qult, the lessor can 
malntaln an action of ejectment when the lessee voluntarily ceases to work 
for bim, whether valld notice to qult Is given or not. 

4. SAMEt-^MlSNOMEB — EjECTMEKT. 

The Marmet Company waa Incorporated under the laws of Ohio, and permlt- 
ted to do business In West Virginia under that name, accordlng to the laws of 
the State. It oustomarily used in West Virginia the name of the Marmet Min- 
ing Company, ^nd executed a lease under this mlsnomer. Its Identity, however, 
appeared both by prodf and admissions, ffeld, that the Marmet Company 
could malntaln an action of ejectment under the lease. 

In Error to the Circuit Court of the United States for the District of 
West Virginia. 

At Law. Action of ejectment by the Marmet Company against P. 
J. Hackett and others. Judgnient for plaintifif. Défendants bring er- 
ror. Affirmed. 

Statement by Hughes, District Judge: 

This was an action in ejectment, instituted and conducted under the 
practice in such cases observed in West Virginia. The action was brought 
for the recovery of lots of ground and houses upon them, contained in 
a tract of land in Putnam çounty, in that state, embracing 4,500 acres, 
described in the déclaration. At the trial of the cause, the défendants 
below, elected to sever, andpleaded not guilty, severally. It was after- 
wards agreed upon the record that the case against P. J. Hackett should 
be tried singly, and that the final judgnient in that action should be en- 
tered in each of the other cases, — about 120 in ail. The défendants be- 
low had been miners in the employment of the plaintifF company, as 
such occupying houses on its property, under leases the same as that 
under which Hackett held. That lease contained the foUowing stipula- 
tions: 

"This lease shall terminate and close whenever the said lessee, from any 
cause, ceases to work for said company. The said company may terminale 
this lease afc any time by giving the said lessee ten days' notice in writing 
that the same shall end and terminate upon some day named in such notice, 
and upon the day so nam jJ in said notice this lease shall terminate and end, 
and the said lessor may re-enter and take possession of said leased premises 
without further notice or proceeding. The said lessee hereby agrées and 
promises to pay to the said Marraet Mining Company the rent, as aforesaid, 
monthly, and also agrées that such rent may be withheld by said company 
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ont of any wages accruing to him frotn said company; and he also agreea to 
deliver possession to said company of said tenement building and appurte- 
nances upon the termination of this lease, whether the aame is terminated by 
notice or by his ceasing to work for said company^ as hereiiibefore provided, 
or in any other manner whatever; and under no circumstaaces and in no 
event shall this lease be construed to be a renting from year to year. It be- 
ing the purpose of this lease to secure the said company the use of said tene- 
ment building and appartenances for the persons in its employ, the said P. J. 
Hackett enters into this lease with a full understanding of this purpose, and 
admits its justice and propriety, and also recognizes and admits the right and 
power of the said company to terminate this lease in the manner hereinbe- 
fore provided, at any time and for any purpose it may choose, and hereby 
agrées to ail provisions of the foregoing lease." 

The lease was dated June 22, 1886. It was made in the name of the 
Marmet Mining Company. Prier to the month of June, 1885, the Mar- 
met Company, the plaintiflfin this cause, leased of its subséquent ven- 
dors the premises nïentioned and described in the déclaration in this 
cause, and as such lessee, and under the name of the Marmet Mining 
Company, operated said property as a coal property, and continued 
said opérations in said name until the deeds aforesaid were executed 
to it, and thereaftér continued said business in said name, as owner ot 
said property, and still does so. 

The Marmet Company derived title throngh Henry J. Raymond and 
Elisha Riggs, and through the Averill Coal & Oil Company. Henry J. 
Raymond and Elisha Riggs, at the date of their deed to the Averill Coal 
<k Oil Company of October 20, 1866, had good title to the premises 
therein described. Said premises are df value greater than $2,000. The 
plaintiff, and those under whom it claims under the deeds aforesaid, are 
and hâve been, by its agents and tenants, in the actual possession of said 
premises ever since the date of said deed of October 22, 1866, and hâve 
paid ail the taxes charged or chargeable thereon since that date, to wit, 
the taxes for the year 1866 and each year since. They hâve had pos- 
session and paid taxes for more than 10 years preceding the institution 
of this suit. Since the date ofthe deed of December 22, 1866, the 
plaintiff, under the name of the Marmet Mining Company, has been 
largely engaged in mining and shipping coal from said premises, and 
has had on said premises, for the use of its miners and employés, many 
houses, one of which houses, to wit, house 52, is now, and was at the 
commencement of this suit, occupied by the défendant P. J. Hackett. 
The plaintiff, under the name of the Marmet Mining Company, using 
said name to distinguish its transactions and business in West Virginia 
from its transaxîtions and business elsewhere, leased to its miners thèse 
houses, and, among them, leased to the défendant P. J. Hackett, as one 
of its miners, the house 52 and premises set out in the written lease 
aforesaid, dated June 22, 1886. Hackett signed said lease at its date, 
and delivered the same to the plaintifif, and has ever since occupied said 
house, and paid to the plaintiff, under the name ofthe Marmet Mining 
Company, under said lease, the rents therein provided for up to the Ist 
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dayof January, 189,1. About the Ist çlay of January, 1891, the min- 
efts, inclùdiug the défendant Hackett, struck, and ceased to work for the 
plàîntîff, doing business as afbresaid, bèbause of the plaintiff's refusai to 
inctéa^e its priées of and for'inining coal frttta 2 cents per hushèlto 2i 
QQiit's par bushel, whereupori the plaintiff, by the name of the Marmet 
Mining Company, gave to the défendant Hackett more than 10 days' 
notice to tôrminate the lease and tenancj', and to quit the premises, which 
notice was: in writing, but the said défendant refused to vacate said 
house and piPèrnises, and still occupies the same. Said notice was given 
in J^àhtlary, 1891, and riô rent bas been paid by said défendant for said 
prémlsès since January, 1891. The plaintiff has complied with ail the 
requirements of the laws of West Virginia authorizing foreign corpora- 
tions to hold property and do business and prosecute suits in that state. 
On the part of the défendant below it was proved afSrmatively that he 
had entered into the possession of the house and premises in question in 
this suit in June, 1885, as the tenant of the plaintiff, the Marmet Com- 
pany, and that he held and occupied the same as such tenant, and paid 
the rent thereof to the said Company as such tenant prior to the date of said 
lease given in évidence in this case by the plaintiff, during ail of which 
time he was mining coal for the plaintiff; that after the date of the lease 
he continued to mine coal for the Marmet Coitapany, and paid bis rent 
for the house and premises to that Company up to the time he quit work 
for said company; that the plaintiff's agent informed him at the time 
he executed the lease that he should riot work for the plaintiff unless he 
executed the same, and thereupon he did exécute said lease, and there- 
after paid the reht thereof to the plaintiff, as aforesaid, up tO: January 1, 
1891; that he did not, in terms, refuse to work for the plaintiff, but did 
voluntarily cease to so work about January 1, 1891, because the plain- 
tiff refused to înctease its miners' wages for mining coal from 2 cents per 
bushel to 2t. cents per bushel, and that he never received any no- 
tice to quit and surrender the premises in question from any one, except 
the notice in writing given in évidence in this cause by the plaintiff; 
that the plaintiff paid him for ail the coal mined by him up to January 
1, 1891, and that he had not worked for the plaintiff in any way since 
that date. Ahd, the plaintiff not objecting to the évidence and proof so 
offered, the same was given to the jury in the words and figures stated 
in said offer- 3}he; défendant further proved that in a suit in the cir- 
cuit court of Putoam county, W. Va., brought by R, N. Lilly against 
the Marmet Mitîing Company, the plaintiff hère, the Marmet Mining 
Company, fiied a plea in bar of said suit, duly verified, that there was 
no such corporation as the Marmet Mining Company, and that said suit 
was thereupon dismissed without trial. In the descent of the property 
embracing theleased premises one Elisha Riggs was a holder of soœe of 
the bondi sectirèd by mortgage upon it at one stage of the descent. 
Riggs diedi The mortgage was foreclosedi Riggs' executors were 
aœohg those fït'ho purchased aUthe sale in foreclosure. Deed was made 
to them:, as executors, among other grantees; and thèse executors, aa 
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such, united with other grantorë, àfterwards, in cbnveying the property 
lo the Marmét Company. It is objectée! on behalf of Hackett that no 
power by will to sell real estate is shown by the Marmet Company to 
hâve been given the executors of Riggs, and therefore that no title passed 
to that Company as to thé undivided portion ôf the property which rep- 
resented the bonds belonging to the estate of Riggs: 

Other objections to the right of the plaintiff company to recover in 
this suit, based on other facts in the case, are stated as folio ws in behalf 
of the plaintiff in error : 

"The court erred in overruling the objection of the plaintiff in error to the 
reading in évidence to the jury of the leaae dated June 22, 1886, executed by 
the Marmet Mining Company, by W. W. Adams, cashler, to the plaintiflE in 
error, by the defendaut in eirror, and in permltting said leaae to be so read in 
évidence to the jury, notwithatanding said objections. This lease was not 
the leaae of the défendant in error, the Marmet Company, the plaintiff below, 
but it was the lease of an entirely différent company. The plaintiff in error 
was not, therefore, the tenant of the défendant in error. but of tlie Marmet 
Mining Company. And the oral évidence improperly permitted by the court 
to be given in connection with said lease aguinst the objections of the plain- 
tiff in error did not make the'Sald lease propér évidence in this cause. The 
défendant in error, the plaintiff below, is an Ohio corporation, which, but for 
the statutes of the state of West Virginia granting the privilège to nonresi- 
4ent corporations, could not do business in that state^ ïhe corporate name 
of the défendant in error, as çhown by ita articles of incorporation, was and 
is the The Marmet Company. The several papers and certlflcates filed by it 
for the phrpose of acquiring the right under the proyjsionS of said statute to 
transact its corporate business in AVèst Virginia ail show its corporate name 
to be the Marmet Company. And conceding, for the purpose of argument 
only, that the misnomer of a résident corporation in pleading might not.be 
fatal to the pleader, it does not follow that a foreign corporation can obtain 
authority to transact its corporate business in the state of West Virginia in 
its proper corporate name, and then, instead of doing so, as matter of con- 
venience, assume anotherahd différent name, and transact its corporate bus- 
iness in that name, which the défendant in error in this case, by its own 
showing, did. 

"The court erred also in overruling the objections of the plaintiff in error 
to the reading in évidence to the jury by the défendant in error of the notice 
to the plaintiff in error to quit and surrender the possession of the premises 
occupied by him, signed, «Marmet Mining Company. By Geo. W. Guysi, 
Superintendent,' and of the return of the service thereof, and in permittihg 
said notice and the return of the service thereof to be read in évidence to the 
jury, notwitbâtanding the objections. If the theory ot the défendant in error 
in tbis case is correct, the notice to quit should hâve been in the name of the 
Marmet Company, and not in the name of the Marmet Mining Company. 
And the service of this notice did not entitle the défendant In error to a ver- 
dict for the recovery of the possession of the leased premises. And the re- 
turn of the service of the notice was not sufBcient in law, (1) because it did 
not show that the notice was served on the plaintiff iri error in the county of 
Putnam; (2) it did not show that Goff, whose name is signed to said return, 
was eitber sheriff, deputy sheriff, or constable of Futnam county; (3) and 
said return is not verifle<i by affldavit." 

C. C. Watts, for plaintiff in error. 
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MàlcolmJaehm, for défendant in error. 

Before Bond, Circuit Judge, and Hughes and Simonton, District 
Judges. 

Hughes, District Judge, (after staiing the facts.) ît thus appears that 
the plaintiff în error excepts to the judgment of the court below on three 
grounds, viz. : First, a failure of the défendant in error to prove power 
to convey real estate in the executors who united with other grantors in 
conveying the land embracing house and lot 52 to the Marmet Company; 
second, irregularities in the notice to quit given to the défendant below; 
and, thM, and chiefly, the variance in name between the Marmet Com- 
pany, tJié nominal plaintiff below, and the Marmet Mining Company, 
of whpm. the défendant below was an employé anii tenant, and the ten- 
ant m ^possession of house and lot No. 52. Doubtless the first two ob- 
jectioiDaJare based really and chiefly upon the variance between the 
natfae of the plaintiff oompany shown bythe record and that of the cora- 
pariy^bi'ch. made theleâse, and of whôm Hackett held as lessee after 
^upe, Iq^^. The two objections would not probably hâve been made 
if thîs jçqisnqmer had ngt been used. But they will be dealt with as if 
no such variance appeared. 

l.i The first exception cannot be sustained. It is immaterial to this 
case wbether the executors of Elisha Riggs had or had not power to unité 
in a cdhveyance of rëal' estate; for, indepepdently of the paper title, the 
Marmet Company provèci a title by possession, and the payment of 
taxes for inore than 10 yéars next preceding the institution of this suit, 
a tenure which constitutes a perfect title under the laws of limitation in 
force in West Virginia. "Uninterrupted, honest, and adverse possession 
for the period prescribéd by the statu té not only gives a right of posses- 
sion (in Virginia 'ànd' West Virginia) which carinot be divested by én- 
try, but also'gîves a right of entry and of action, if the party is plain- 
tiff, which will enable him to recover, even against the strongest proof 
of a title, which, independently of such continued ad versary possession, 
would be a better title." 2 Minor, Inst. ; MiddleUm v. Johns, 4 Grat. 129. 
This exception caniiOt be entertained, moreover, for another reason. 
The défendant below is in this case estopped frota bringing in question 
the title bf the plaintiff company to the premises which he holds from 
it. The relation of landlord and tenant between the plaintiff and the de- 
fendant below having been not only established by the plaintiff, but un- 
qualifiedly admitted and affirmatively proved by'the défendant below, 
objection from this tenant tO this landlord 's title cannot be entertained by 
thé court. In such a case "the title of the lessee is, in fact, the title 
of the lessor. He cornes in by virtue of it, holds by virtuë of it, and 
rests upçn it to màiutain and justify his possession. ,It is a part of the 
very essence oftlie.contract under which he claims that the paramount 
ownershipof the lessor shall be acknowledged during the continuance 
of the lease, and that possession shall be surrendered at its expiration. 
He cannot be allowed to contradict the title of his lessor without dis- 
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paraging hîs own, and he cannot set up the title of another irithout vio- 
lating that contract by which he obtained and holds possession, and 
breaking that faith which he bas pledged, and the obligation of which 
is still oontinuing and in full opération." Blight v. Rochester, 7 Wheat. 
647. 

2. The exception of the plaintiff in error to the service and the return 
of the notice to quit given him by the mining company cannot avail to 
invalidate the judgment below, for, without regard to any notice in writ- 
ing at ail, the plaintiflf below had full right to maintain its action. 
He admits in his défense that he voluntarily ceased to work for the com- 
pany, and the lease provides in express terms that the lessee shall de- 
liver possession, "whether the same is terminated by notice or by his 
ceasing to work for said company, as hereinbefore provided." In the 
face of an admission that he had voluntarily ceased to work for the com- 
pany, thereby violating the express stipulation of the lease, it is imraa- 
terial whether any notice to quit was given at ail, and whether its service 
and letum were regular or not. This objection to the judgment of the 
court below must therefore be overruled, 

3. We corne now to the point which ia the chief reliance of the plain- 
tiff in error, to wit, that whereas the évidence produced at the trial went 
to establish title in the Marmet Company, the plaintiff of record in the 
court below, yet the lease on which the action is founded was made by 
the Marmet Mining Company, the défendant below being tenant of and 
holding from the Marmet Mining Company, "an entirely différent com- 
pany;" and therefore, that proofs of the title of the Marmet Company 
were improperly admitted in évidence at the trial of a suit for possession 
founded on a contract between the Marmet Mining Company and its 
lessee, the défendant below. The question presented by this exception 
is, therefore, whether a corporation is limited in its transactions strictly 
to the use of the name under which it was incorporated, and whether 
the use of such a variation in name as that of the Marmet Mining Com- 
pany instead of the Marmet Company ipso /acio vitiates its contract as 
to the company of the corporate name, and makes it in law necessarily 
a différent and distinct corporation from thechartered one. A long line 
of authorities négatives such a contention, and establishes the proposi- 
tion concurred in by courts and text writers, that a misnomer of the cor- 
poration does not invalidate a deed if it can be collected from the face 
of the deed, aided by extrinsic évidence, what corporation is intended; 
the real test being not identity of name, but identity of the corporation 
itself, or capability of identification. Mr. Dillon, in his work on Mu- 
nicipal Corporations, expresses the law of the subject as accepted by the 
courts: 

"A misnomer or variation from the précise name of the corporation in a 
grant or obligation by or to it is not material if the identity of the corporation 
is unmistakiible either from the face of the instrument or from the averment 
and proof , " 

Identity of name, therefore, being unnecessary, the only question in 
the case under considération is as to the identity of the Marmet Mining 
v.52F.no.3— 18 
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Gémpany with the Marmet Company^ This identity ,îsi«8tablished by 
th© plaihtiff in error hifnself. . He proved affirmatively at thetrial " that 
he fc»d;eiïtered into thè possession of the, bouse and premises in question 
in tbîé iïnit in June, 1885, as th«: tenant of the plaiiitifF, the Marmet 
Company, and that he held and occupied the same as such tenant, and 
paid ihé rent thereof toi the said company as such tenant,, prior to the 
dateof the lease»£June 22, 1886] given in évidence: in this case by the 
plaintîff; * * * that after the date of said lease [which was irom 
the ! Marmet Mining Company] he continued to mine ooal for the said 
Marmet C5ompany, and paid his renlfor said bouse and promises to said 
condpahyj [ bis lessor being now the Marmet Mining Company,] up tothe 
time he quil work for said company, * * * January 1, 1891; 
* *.= * and that he neTOrreceivedany notice toquit and surrender 
the pvémises in question from any one èxcept the notice in writing given 
in évidence, in this causeby the plaintiff;" the notice, be it observed, 
havingbeen given by the Marmet Mining Company, and the plaintiff 
of record of which he speaks being thë Marmet Company. Throughout 
his évidence given in bis défense hespeaka of and treats the plaintiff 
MarmetiCompany as idéntical with hisleBsor and employer under the 
lease ofJunë, 1886,;the Marmet Minihg Company, as one and the same 
corporation;; It was both i proven ; by the plaintiff company and admit- 
ted by tiie plaintiff in error that the ooinpany was iù possession of the 
premisês erabraciing housè and lot 52v and extenaiVely operated them as 
a coaJ property from aseàrly a date' as 1866; that the plaintiff in error 
was in its empioyment as trell before theilpase of June, 1886, as after- 
wardadown to 1891, reoeiving wages from land paying rent to the Mar- 
met Company before and the Marmet Mining Company after .Jane, 1886^ 
as one and i the same corporation. Not tinly is thia identity of the cor- 
poration- rèCognized throughout' by Hackett bimself, but it is apparent 
alsO ftom the written évidence in the case. For instance, the firstclause 
of Hackett% lease from the company of June 22, 1886, uses thèse words: 
"The. Marmet Mining company doth hereby leaae to P. J. Hackett, now 
[that is to say* before the lease was entered into] in its employ, the tenement 
building naarkeçj and kûpwn as ' 62,' uppn the premisês and coal property of 
the Jtaympnd City coai prq)erty, now in the possesaion and under the control 
of said Marmet kiiiihg Ooinpàîiy." 

The identity of the Marmet Company with the Marmet Mining Com- 
pany being thus established beyond.a|l dpubt, the pbjection of the plain- 
tiff in error to the judgment of the court beïow, foùnded upon this vari- 
atiot); in the use of the nt^me of the corporation, cannot be sustained. 

Thie judgment of the court below must therefore be affijmed. 
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UultED States r. Newton. 
(District Court, S. D. lowa. May 26, 1893.) 

1. CONSPIBAOT TO DBFBAtTD tTNITBt» StATBS— FeAUDULMII IirCSlIA.81! 0» MAILS Du» 

ING Wbighino Pbbiod. 

On separate trial of one défendant, on an Indictment against two for consplring 
to def raud the United States by mailing a large quanti ty of old newspapers for the 
purpose of fraudulently increaslng the weight of mail matter, (transported over a 
railwaypost route during a,period flxed by the postal authorities for welghing 
snch mail matter, as a basïs for ascertaining the addltional compensation to be 
paid the railway company,) thereby offending against Rev. St. $ 5440, whlch pro- 
vides that if two or more i>ersons conspire to commit any offense against, or to de- 
fraud, the United States in any manner, or for any purpose, and one or more of 
such parties do any aot to effect the object of the conspiracy, ail the parties thereto 
shall be liable, etc., before the jury can convict they muât flnd the défendant guilty 
beyond any reasonable doubt; and this includes flnding from the évidence (1) that 
the conspiracy charged existed, (8) that the overt act charged was committed in 
furtherance of the conspiracy, and (8) tbat défendant was one of the conspirators. 

9. Bahb— Behevff to Conspibatobs. 

To constitnte such conspiracy it ts not essential that défendant, or any other of 
the alleged coiisplrators, sbould hâve derived an^ pecuniary beneflt therefrom ; 
but any beneflt so aocruipg therefrom may be considered by the jury as a oiroum- 
stance in determinlng dèfendant's relation to the acts committed. 

8. SAMB— BUCOBSS OF CkWSPIBAOT. 

To constitute the statatory offense, it ts not necessary that the alleged conspir- 
acy should bave been successful. 

4. B4AIB— Knowledqb of Acts or Othbb Consfibatob, 

Mère suspicion or bare knowledge by an alleged co-consplrator that défendant 
was attempting to defraud the United States is not sufflcient to make snch person 
a party to the attempt to defraud, and to sustain the charge of coaspiracy. To 
constitute a conspiracy the évidence must also show Intentional partioipanoy in 
the attempt todefraud; and it the évidence shows that such alleged co-conspirator 
bad knowledge that défendant was mailing over said poat route such newspapers 
with intent to defraud the United States, and such alleged co-conspirator, with a 
View to ossist défendant thereln, remailed such newspapers over said post route, 
a conspiracy to defraud the United States is thereby proven, and by such remall- 
ing such alleged co-conspirator becomes an active party to such conspiracy. 

5, Same— Placb of Conspibact. 

If the fraadulent mailing was committed within the jndicial district charged in 
the indictment, it is immaterial where the alleged conspiracy was formed, or 
whether 6r not the parties thereto, or either of them, were ever within such dis- 
trict. 
& Same— TiMB of Conspibact. 

It is not necessary, to justify a verdict of guUty, that the conspiracy should hâve 
been formed and in fuU existence prior to the weighing of such fraudulent mail 
matter. It is sufflcient if the défendant and any other person at any time during 
the weighing formed a common design to defraud the gove rament In connection 
with such weighing, and that then tba défendant or such other person committed 
an overt act in connection therewlth. 

7. Bamb— Pbbvious Aots of Qoi^spibatob. 

If, prlor to the formation of such common design, défendant or any other person 
had been doing the very act whlch afterwards, oy being committed to effect the 
cdnspiracy, ripened into the statatory offense, a verdict ot guUty would be war- 
ranted. 

8. Bamb— Aots otJT of District Chaboeb m Indiotmïnt. 

Bvldence that the newspapers, the fraudulent mailing of whioh within the dis- 
trict constitnted the overt act charged in the indictment, were rewrapped and re- 
mailed over the post route In question, from a place wlthout the district, by an al- 
leged co-conspirator, is not compétent as proof of such overt act, but may be con- 
sidered as showing the nature, extent, plan^ and opérations of the conspiracy, if 
oneexlsted. 
B. Same— Aots of' Employés ob Agents. 

If suoh.mailing was doue by défendantes employés, servants, or agents, as such, 
and not as parties to, or members or abettors of , the c ommon design, they wiU not 
be deeOied cb-couspii-ators,. bor wiU such mailing amo unt to ah overt ack 
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10. Cbiminal Law— Rbasonable Doubt. 

A reasonable doubt of the guilt of a défendant chargea with the statntory otiense 
of conspiring against Ihe United States is à doubt based on reason, and whioh is 
reasonable in vlew of ail tbe évidence. It is an honest, substantial misgiving gen- 
erated by insuffloienoy of proof. It Is npt a captious doubt, nor a doubt suggeated 
by the ingenuity of counsel Or juty, and unwarranted by the testimony ; nor la it a 
doubt born of a mercif ul Inclination to permit the défendant to escape conviction, 
nor prompted by sympathy for him or those conneoted with him. 

At Law. Trial of an indictment against John 0. Newton for conspir- 
acy to defraiid the United States. Verdict, "Not guilty." 

For décision on demurrer to the indictment, see 48 Fed. Rep. 218. 
Xeirà Miles, Dist. Atty., (C 0. Nourse, Spécial Counsel,) for plaintiff. 
Œas. A. Clark and Kauffman & Guernsey, for défendant. 

WooLSON, District Judge, (praUy charging jury.) In the indictment 
presented ifii the case now on trial John C. Newton and Millard F. Ox- 
ford are jointly indicted, but the court has ordered a separate trial as to 
thèse défendants. In the case now under considération,' John C. New- 
ton alone is on trial. Your verdict wiH establish the guilt or innocence 
of the défendant, NewtoQ, leaving the guilt orjnnocence of Mr. Oxford 
to be established in aiiother trial, wherein another jury shall détermine 
hisT^that is, Oxford's — -guilt or innocence. To the indictment herein 
John C. Newton pleads not guilty. This plea pùts iti issue eVery point 
necessary tP be proyen in order to convict; and befqre the government 
is entitled to a verdict of guilty, every point necessary to convict must 
be satisfaCtorily proven. The défendant is presuhaed by the law to be 
innocent. The case starts with this presumption in defendant's favor; 
and to overthrow this presumption, and justify a verdict of guilty at 
your hands, the guilt of défendant must be established beyond a reason- 
able doubt. The indictment in this case contains two counts. The 
court instructs you thàt the second count is now withdrawn froni your 
considération, and you will confine your délibérations to the first count 
of the indictment, and the verdict which you will return into court will 
be confined to the first count; and the évidence submitted, and instruc- 
tions given you, will be applied by you to the fitst count of the indict- 
ment, and your finding relate only to the question of guilt or innocence 
of défendant under said first count. The charge in the first coynt of 
the indictment is thaï of conspiracy to deiraud the United States, and 
that one of the parties to the conspiracy coramittëd an act which is stated 
in the indictment, and whiçh was so committéd.in furtherance, or to ef- 
fect the object, of èuoh conspiracy.:; Briefiy stated, the conspiracy so 
Charged may be said to be that the défendant, John G. Newton, entered 
into a conspiracy with JNJillard F. Oxifprd, and other persons to the grand 
jurors unknown, to defraud the United States; and that such defrauding 
Was to be accomplished by, and had for its object, the unlawful and 
fraudulent procuring from the United States of money on the unlawful 
and fraudulent preterisè and claim that uhder the statutes and arrange- 
ments then existing between the United States and the Des Moines & 
Kansas City Railway Company (of which company said Newton was at 
sàid date the vice président and geijéral manager) said, company was car- 



XJNITEB STATES V. KEWTON. 277 

rying over the post route extending over its Une of road (which said line 
was a post route of the United States) an average daily weight of mail 
matter greatly in excess of the average mail matter actually carried over 
said post route; that the means to be used in carrying such conspiracy 
into effect was to load down the mails on said post route, during a pe- 
riod when the government was weighing the mails carried thereon, with 
old and substantially valueless newspapers, which were during said 
weighing period to be mailed over said post route, but not mailed for 
any legitimate purpose, nor with any intent to use the said mails legit- 
imately therefor, but with the unlawful and fraudulent intent thereby 
to create a fictitious and fraudulent average, on which the compensation 
to be paid by the United States to the said railway company for carry- 
ing the mail over said post route was to be based, and thus and thereby 
the government be induced to pay out and should pay out for carrying 
said mails, and said railway company should thereby receive, an amount 
greatly in excess of the amount which in fact and of right, under the 
statutes with référence to carrying said mail, would be paid by the gov- 
ernment, if, instead of such paying therefor on the basis of said fictitious 
and fraudulent average of mail matter carried, the payment therefor by 
the United States had been based on the average weight carried over said 
line of the legitimate mail matter, — that is to say, the weight of mail 
matter other than said newspapers so mailed by the said Newton. And 
the overt act performed to carry out the purpose of this alleged conspir- 
acy is stated in the indictment to be that at the southern district of lowa 
there was mailed and caused to be transported over the said post route 
on sundry dates on and after April 1, 1891, and during the mail-weigh- 
ing period thereon, large and extraordinary quantities of old newspapers, 
the sarae not being placed in the mail for any legitimate purpose, but 
with the sole intent and purpose jof fraudulently increasing the weight 
of the mail so transported over said line during said weighing period. 

The gênerai facts introduced in évidence are largely undisputed, and 
the controversy in this trial is largely as towhether the facts proven con- 
stitute a conspiracy, and whether défendant, Newton, was connected 
with suçh a conspiracy, to defraud the government. The évidence shows 
without dispute that in the winter of 1890 and the early months of 
1891 the Des Moines & Kansas City Railway Company was operating a 
line of railway between Des Moines, lowa, and Cainesville, Mo., and 
that said line of railway was a post route, and known as "No. 143,084," 
and the mails were being carried over the entire length of that line; that 
some time about the month of November, 1890, the superintendent of 
said railway company applied to the post-office authorities fora reweigh^ 
ing of the mails, with a view to an increase in the compensation then 
being paid to the company for carrying the mails; that this application 
was based on the ground that an increase had actually ocourred in mail' 
matter so carried, and thereby an increase in compensation was right- 
fully due to the company, From a subséquent letter from said super- 
intendent to the post-ofBce authorities who had charge of the adjustment 
of such compensation it appears that the reweighing was refused by the 
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said aàthoritiés; Ihat thereupôh the ;Baid superintendent urged more 
largely in détail hîsreasons for the claim for incrtesed oompensation. 
The onoontradicted testimony of the superintendent is that thia corre- 
Bpoodence was Bubmitted to défendant, Newton, and was a subject of 
consultation betweeo said défendant and the superintendent. At this 
time, and for some time previous th'ereto, as well as subsequently, and 
up to the finding of the itidictment in this case, the défendant, Newton, 
Avas the gênerai manager of said Des Moines & Kansas City Railway 
Company. That about January 10, 1891, the post-office authorities, — 
and I «eei the term "post-office authorities" as meaning the proper offi- 
ciais at the post-office department at Washington, — the post-office au- 
thorities forwarded to défendant. Newton, as gênerai manager of the said 
railway company, a circular letter, and inclosed therewith a blank, 
which bas been spoken of as the " Railroad Distance Circular," and which 
you will hâve before you in your délibérations in the case. On this 
blank the distances between stations on this line of railway were to be 
enteredjWitfa certain other information, for the purpose, as stated therein, 
of being used in adjustment of conïpensation to said railway company 
for carrying the mails. It is shown that this circular, after being filled 
out and signed by the superintendent of the railway company, was re- 
tumed té the post-office authorities, with a letter from the président of 
the said railway company, and that about January 16, 1891, the post- 
office authorities forwarded notice to défendant, Newton, as gênerai man- 
ager bf the said railway company, that for 30 successive working days 
the mail service of the government would weigh the mail carried over 
the Une of said railway, for the purpose of adjusting the compensation 
to be paid to the said railway company from July 1, 1891, and this 
notification invites the co-operation of said company in taking such 
weights. . 

At this point I may properly call your attention to the law with réf- 
érence to the method in which the compensation to be paid for carrying 
the mails is detennined. The statute provides that at dates to be iîxed 
by the postmaeter gênerai, and not less frequently than once in every 
four years, there shall take place on each of the mail routes, such as that 
of said railway company, an actual weighing of the mails for not less 
than 80 successive working days, and the average weight of the mails 
actually carried on the route as thus ascertained during such weighing 
period should thereupon constitute the basis upon which was to be com- 
puted, at the priées fixed by law, the compensation to be received by the 
company for carrying the mails. The testimony shows without contradic- 
tion that the weighing of the mails prowided for in said letter of notifica- 
tion was entered upon and proceeded with during such weighing period, 
and the results of the said weighing for each of the said weighing days 
weredaily forwarded to the post-office authorities, and to the officiais of 
the said railway company. i One complète set of thèse daily reporta is 
in évidence beforfe you, and shows that said weighing extended over the 
entire line of said railway from Des Moines to Cainesville. The undis- 
puted évidence furthçr shows that, during at least a large portion of this 
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weighing period, there was mailed by or under the direction of the de- 
fendant, Newton, large quantities of newspaper matter, the same being 
addressed to post oflBces which caused said mail in the ordinary method 
of carrying same to be carried over this said line of railway, soine of such 
mailed matter being carried over the entire line of said railway, and 
other portions being carried over parts of said Une. Evidence has been 
introduced touching the method in which the mail matter was prepared 
for mailing, and was actually mailed; that large amounts of newspaper 
wrappers were bought from the government and used in preparing such 
newspapers for mailing, and that the amount of newspapers so mailed 
araounted to a large quantity, some two baies, in weight approaching a 
couple of tons; and the character of thèse newspapers is also in évidence 
as to their dates and the languages in which they were printed, and the 
method in which they were prepared for mailing; and the évidence is 
also undisputed that during said mailing period Mr. Oxford caused to 
be rewrapped and remailed over said line of railway, or some parts 
thereof, large portions of said newspaper mail, the wrappers, with the ad- 
dress written or stamped thereon for such remailing, having been for- 
warded to Mr. Oxford by défendant. Newton^ or under bis directions. 
And the évidence further shows without contradiction that the newspaper 
mail matter thus mailed and remailed over said line of railway was 
weighed with the other mail matter carried over said line, and was in- 
duded in said daily reports of weighing, and constituted a large part of 
the mail matter carried over said- line during said weighing period. You 
hâve heard thèse weights as they bave been given in évidence before you, 
and it is unnecessary for me to repeat the same at this time. 

The main questions presented for your considération herein may be 
placed under three points: Mrst. Did a conspiracy, as charged in the 
indictment, exist? Second. If such conspiracy existed, was the overt 
act charged in the indictment committed in furtherance of such con- 
spiracy? IMrd. If you find the conspiracy and overt act as charged, 
was défendant, Newton, a member of it; that is, was he one of the con- 
spirators? The duty of the government, before it can properly demand 
a verdict of guilty at your hands, must be fulfiUed in satislactorily prov- 
ing to you, as hereafter stated, each of thèse three propositions. If it 
fails in satisfactorily proving any one of thèse three propositions, then 
you cannot convict; that is, if the proof is found by you to establish the 
existence of the conspiracy, and not of the overt act charged, or if such 
proof shall establish the conspiracy, and the committal, in furtherance 
■thereof, of the overt act charged, but does not satisfactorily proveto you 
that défendant, Newton, was a member of such conspiracy, then the gov- 
ernment has not fulfilled the requireraents of the law as to proving the 
guilt of défendant. Newton; and in either such a case your verdict must 
be for the défendant. But if you find under the évidence and the law 
as I shall presently state it to you that the conspiracy charged did exist, 
and that in furtherance thereof the overt act charged in the indictment 
was committed, and that delendant, Newton, was one of the conspira- 
tors, then the government bas met ail the points it is compelled to prove; 
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and thereby, if the guilt of défendant is found by you beyond a reason- 
able doubt, in Such a case it would be your duty under your oaths as 
jurors to retum a verdict of guilty against the défendant, Newton. 

What is a conspiracy, as the statu te uses that term ? and how is it 
formed? First. Two or more persons must enter into it. One person 
cannot constittite a conspiracy. If every part of the acts charg-ed in the 
indictment had beai donc by défendant, Newton, alone, and without any 
other person having combined with him in any arrangement or agree- 
ment with référence thereto, or with référence to any resuit to bearrived 
at, through or by means of said act, then there would be, in law, no con- 
spiracy. And this would be truçeyen though the resuit to be attained 
or the act committed towards eflPecting that resuit was criminal, and 
whoUy criminal. No conspiracy can exist without at least two persons 
being conspirators therein. Second, It-is not necessary, in order to eon- 
stitute a conspiracy, that two or tJîore persons should actually meet to- 
gether, — that is, personally be together, — and then enter into an explicit 
or formai agreement for an unlawful or criminal schemej nor is it nec- 
essary, before a conspiracy can be formed, that twoor more persons shaU 
directly- — tha-t is, expressly, by a writing or by spoken words — state or 
agrée as to what that unlawful or criininal scheme is to be, or the par- 
ticulars of the plan, or the meana to be appl'ed in carrying ont such a 
conspiracy., Persons agreeing upon or entering upon a scheme to 
defraud the government are most likeiy to confer together in secret 
with referenpe to such a scheme, and secretly to develop any plans they 
may agrée upon; and such secret agreement, and the scheme thus con- 
cocted, and the plans to be used therein, can rarely, in such cases, be 
proven by direct testimony. Conspiracies are seldom, indeed, formed 
in a manner open to direct proof. A conspiracy is rather a thing of 
darkness. Instead of coming out into the light of a written or com- 
pletely expressed agreement, it lurks in secret. It loves darkness rather 
than light, for its deeds are evil. And accordingly it is sufScient to con- 
stitute a conspiracy that two or more persons in any manner, or through 
any contrivance, positively or tacitly, corne to a mutual understanding 
to accomplish a common and unlawful design. In other words, where 
an unlawful end is sought to be effected, and two or more persons, actu- 
ated by thè common purpose of accomplishing that end, work together 
in any way in furtherance of the unlawful scheme^ every one of said per- 
sons becomes a member of such conspiracy, irrespective of whether the 
part he takes isasuperiororsubordinatepart, and irrespective of whether 
he performs his part in the présence of bis co-oonspirators, or at a re- 
mote distance from them, and from the place where they are performing 
their parts in , the conspiracy. A combination formed of two or more 
persons toeffect an unlawful end, said persons ^cting under a common 
pu^rpose to. accomplish the unlawful end designed, is a conspiracy. Such 
Ooimeclion with or relation to a conspiracy as the law takes notice of and 
punishéa is not dépendent upon personal, pecuniary interest in the re- 
sult-of the unlawiul adventure. .Where there is an attempted attain- 
ment of an unlawful end by two of; more persons, who are actuated by 
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a common design of accomplishing that unlawful end, and who in any 
way, and from any motive, work together in furtherance of the unlaw- 
ful scheme, each one of such persons becomea a member of a conspiracy. 
It is not necessary, in order to constitute the conspiracy charged in the 
indictment, that every one of the parties to such conspiracy should reap 
a pecuniary advantage therefrom. The statute does not so require. The 
statute is aimed expressly against " conspiracy to defraud the United 
States," and this is irrespective of any pecuniary advantage accruing to 
any of the conspirators. Were it otherwise, the statute would hâve made 
the crime ôf such conspiracy to defraud the United States dépend on the 
conspirators reaping benefit therefrom. The gist of the crime is conspir- 
ing to defraud the government. It is true that ordinarily such a con- 
spiracy is attended with expectations in the minds of the conspirators of 
some advantage, pecuniary or otherwise, to ariseto them therefrom; but 
this is not essential. A conspirator may be actuated by a désire to help 
some other person through the resuit of the conspiracy. He may ac- 
tively assist in the conspiracy through friendship for some one whom he 
believes will be benefited thereby. Or he may iustigate or co-operate in 
the conspiracy with a purpose to revenge some wrong or injustice which he 
feels the government bas committed towards him, or his property or his 
interests in any manner. Yet if there appears in the évidence any pe- 
cuniary or other advantage which was expected, or might be expected, 
to arise from the carrying out of the conspiracy, that fact may properly 
be considered by the jury as a circumstance in the case. It is therefore 
obviously proper and important, in determining whether the person 
charged is one of the alleged conspirators, that the jury inquire whether 
there existed any interest or motive, pecuniary or of any other charac- 
ter, and whether accruing to him personally or to any enterprise or busi- 
ness with which he is connected, or to any person in whose success or 
advance he is interested, or whether any such motive or interest existed 
for the participation of such défendant in the unlawful enterprise. This 
may oftentimes materially aid in determining the relation' of the party 
accused towards the acts committed, and whether or not such person was 
connected with the alleged conspiracy. 

The indictment in this case is found under section 5440 of the Re- 
vised Statutes of the United States. That section provides that — 

"If two or more persoas conspire, either to commit an offense against the 
United States, or to defraud tha United States in any manner or for any pur- 
pose, and one or more of said parties do any act to effect the object of the 
conspiracy, ail the parties to such conspiracy shall be liable to a penalty," 
etc. 

You will notice that the provisions of this section are very broad, — 
"conspire to defraud the United States in any manner or for any pur- 
pose." It is not necessary that the conspiracy be successful. It may 
fall short of the actual commission of the fraud intended. The govern- 
ment may not hâve been actually defrauded. The conspirators may 
hâve been arrested, or the conspiracy discovered, and its purpose thwarted 
before the conspiracy has resulted in defrauding the government, and 
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bpfore the oonspirators haveireapedany pecuniary of pther a^dvantages 
from their coaapiracy. Yet, if a; conspiraoy actually existed, and any 
party to the icoaapiracy does any act towards offeçting the object of the 
conspiracy.-r-that isV towards effecting the fravidi-'+^tJie offense, under 
this statut*, is complétai' Se that you will see.that merely agreeing or 
corabiningi together to commit theifrand is sufficient to constitute the 
offeasé, providing iany one of the partie? has taken a step towards its 
exécution* : The section I havequoted, you will notice, is very sweep- 
iiig in its térms, and was doubtleas intended to meet the parties to the 
fraud against the governmènt oii the verythreshold of the perpétration 
of the crime, and to render themliable to itsppnalties before the con- 
summation of the fraud, 

Before you can find that theréonspiraoy charged in the indictment 
actually éxisted, ybu must find from the évidence that one or more 
pèrsons were acjting in concert or- coin binatioij with the défendant» 
Newton, towards effecting or causing the resuit or end claimed in the 
indictment, viz., to defeaud the Uinitud States. If the évidence does 
not satisfectorily prove to you that some person or. persons acted in 
concert with défendant, Newton, • — that is, were knowingly assisting 
said Newton, or participaiting with him, in the conspiracy charged, or 
in carrying out the samè,— rthen you cannot find that a conspiracy ex- 
'isted. You will thus, see that the assistance or participation in the 
alleged unlawful acts must be intentional. Itifollows, therefore, that 
proof of mère suspicion, or bare knowledge, that the act is being donc 
by other8,without such intentional participancy in it or connection with 
it, is not siifficient. While knowledge of the commission of the unlaw- 
ful acts may properly be taken into considération by the jury in con- 
nection with whatever facts or cireumstances may be proven, to aid in 
determining whether or not any other person was connected with the 
défendant. Newton, as a participant in or a party to the alleged unlaw- 
ful acts, if any such acts are proven^ yet such raere knowledge, with- 
oUt more, by another person, — that is, knowledge that détendant, 
Newton, was attempting to defraud the United States, (if you find the 
évidence shows he was so attempting to defraud,) — would not make 
sUch other person a party to the acts. The proof must go further. 
Knowledge of the attempt must combine with an intent to defraud. 
If Mr. Oxford or aoyother person knew that. défendant. Newton, was 
doing any act with intent to defraud the United States^ andhaving such 
knowledge aided in doihg those acts, assisted défendant, Newton, in the 
commission of the acts, if any such were being committed, (the intent 
wherein was to defraud the United States,) and in so assisting intended 
to aid the défendant in carrying out such intent, then I say to you, that 
Mr. Oxford, or such other person as the proof may show, by thus par- 
tioipatlng while having such knowledge, becotnes and is in law a party 
to a conspiracy to so defraud. It is not essential, however, to the exist- 
ence of a conspiracy that each conspirator shall hâve knowledge of ail 
the détails of the conspiracy. The conspiracies, from the nature of the 
case, must be very few in which ail the détails that enter into the con- 
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spiracy or into the methods of its opération are known to ail the mem- 
bers of that conspiracy. Where the conspiracy includes many membera 
it is practically impossible that each member shall be advîsed of ail 
snch détails. And it is sufficient to render the person liable as a con- 
spirator that he has knowledge of the common design or purpose of the 
conspiracy, and actively assents thereto, and assista in carrying said 
common purpose and design into exécution by the common meansagreed 
upon or practiced for so executing the conspiracy. 

I may sày to you at this point that it is possible that an act which 
may not be unlavvful when performed by one person may become un- 
lawful when performed by two or more persona. There are crimes which 
cannot be committed — as, for instance, a riot — by one person. This is 
also true, as I hâve heretofore stated, of the crime of conspiracy. And 
in this case your verdict will not be for or against the défendant, New^ 
ton, on the ground that what he did, if donc by himself, would or would 
not hâve been a criminal act; that is, an act madé criminal by the stat- 
ute. You cannot acquit or convict the défendant. Newton, on such 
grounds. He does not stand hère charged with committing by him- 
self alone any crime, but he is charged with having, in conspiracy or 
unlawful combination with Mr. Oxford and others to the grand jurors 
unknown, committed the crime charged. And therefore, if the act 
charged to hâve been committed by the défendant, Newton, when done 
by himself alone, would not be a criminal act, but when committed by 
said défendant in connection with others would under the instructions 
given you become criminal, and if the évidence shaU satisfy you that 
such act was committed by défendant, Newton, and such other person 
or persons, and they were acting in concert to a common end in com- 
mission of such unlawful act, then such évidence would properly be 
taken against défendant, Newton, as showing the existence of a conspir- 
acy. Let me recall the test to be applied in this connection. I bave 
already said, in substance, that, in order to establish a conspiracy, it 
is not necessary that there shall be any explicit or formai agreement for 
an unlawful scheme between the parties. Nor ia it necessary to prove 
that the parties to the conspiracy were ever in this district wherein this 
case is being tried. Their personal présence in lowa is not necessary 
to constitute the crime under the indictment. The criminal conspiracy 
charged in the indictment may hâve been in existence, and yet none 
of the conspirators ever bave been within this state, or ever hâve per- 
sonally met together. Upon this point the court charges you that, if 
the overt act, as it is frequently called, — that is, the act charged in the 
indictment as having been committed in furtherance of the conspiracy, 
— was committed within this district, and as charged in the indictment, 
then it does not matter where the conspiracy was formed, or the unlaw- 
ful agreement was entered into; for in contemplation of law such con- 
spiracy is held to be renewed, or as it is sometimes, and perhapa more 
properly, said, it is continued, in the district where such overt act is per- 
formed ; and such act gives to the court in that district jurisdiction of 
the case. Therefore it becomes immaterial where the conspiracy, if it 
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ever existed, was formed or entered upon. If it existed, and the overt 
act obai^ed in the indictment was committed in this district by any 
party to the conspiracy, to effect the object of the conspiracy, then 
whoever was a party to said conspiracy or unlawiul agreement is guilty 
of the crime charged in the indictment. 

One Word as to the time or date. The indictment states the date 
of the formation of this conspiracy as having been the lOth of March, 
1891. Now, the government is not restricted to that date. The only 
restriction is the statute of limitations. For the purpose of this trial 
it is suflBcient as to the date of this conspiracy, if one is found by 
you, that the same existed within three years prior to the finding of 
the indictment herein, which finding was upon May 12, 1891. 

I hâve suggested that direct and positive proof is not required to be 
made of any express agreement to do the act forbidden by law. It is 
frequently impossible to produce such proof. Persons planning or ar- 
ranging a conspiracy do not usually meditate or plan their conspiracy in 
the présence of witnesses not parties to it, nor in the terms of express 
agreement. AU concerted action to commit a fraud is secretly origi- 
nated, and is ordinarily shown by separate and independent acts, tending 
to exhibit a common design. The common design is the essence of the 
charge, and it is not necessary to prove that the parties came together and 
actually agreed in terms to hâve that design, and to pursue it by com- 
mon means. Hence it is compétent to prove the alleged conspiracy by 
circumstances. The understanding, combination, or agreement between 
the parties in the given case to effect the unlawiul purpose charged in 
the indictment must be proved, because without the unlawful, or, as it 
is sometimes called, th« corrupt, agreement or understanding, there is 
no cottSpiracy. (And in this connection I may say that the term "cor- 
rupt," as- applied to a- conspiracy, means an "unlawful" agreement.) 
The acts of the parties, the nature of those acts, with the accompany- 
ing circumstances, the: character of the transactions or séries of trans- 
actions, as the évidence may disclose thein, should be investigated and 
cônsiderfed, and are sometimes the only source from which to dérive the 
évidence of aii agreement, which may be express or may be implied, to 
do the act which the lawïcondemns. If, in this case, the évidence shall 
satisfy and prove to you that the défendant. Newton, and Mr. Oxford, 
or said défendant, Newton, and other persons, did actually coucur in a 
common pUrpose and common design to defraud the United States as 
charged in the indictment, then it is not necessary that the government 
should prove any othér agreement to concur. 

It bas been claimed by counsel in argument, that, in order to justify a 
verdict of guilty under the indictment, the government must show a con- 
spiracy to hâve been formed and in fuU existence before the weighing of 
the mails, asalleged in the indictment, was entered upon. In this view the 
court cannot concur. If the jury find from the évidence that at any time 
during the period of the said weighing of the mails, as shown in the évi- 
dence, the défendant. Newton, and Mr. Oxford, or the défendant and any 
other person or persons, formed or came together in a common design of 
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defrauding the government in connection with said mail weighing, as 
charged in the indictment,- and then défendant, Newton, or Mr. Oxford, 
or any other person who had entered into this cominon design or under- 
standing; committed the act charged in the indictment, for the purpose 
of carrying into efifect this common design or understanding, then, im- 
mediately on the commission of such act, défendant, Newton, and Mr. Ox- 
ford, and any and ail other person or personswho were parties to the com- 
mon design or understanding, would be gailty of this crime of conspir- 
acy. And this is equally true even if previous to this forming of their 
unlawful common design or understanding, if one was ever formed, de- 
fendant, Newton, or any other person, had been doing the very act which 
afterwards, by being committed to effect the conspiracy, ripened the 
statutory crime of conspiracy; for, as I hâve heretofore said, whether 
défendant, Newton, or any one else, acting by himself, was or was not 
guilty of crime, does not fix the guilt of défendant. Newton, or his 
innocence, in the matter of any conspiracy thereafter formed, or put 
into effect. If you find from the évidence that défendant. Newton, and 
Mr. Oxford, or défendant. Newton, and any other persons, came to a 
common understanding or design to defraud the government in the 
manner charged in the indictment, and, for the purpose of carrying out 
the object of said common design, one of them did the overtact charged 
in the indictment, at whatever period in the mail weighing in évidence 
the same was done, then this would justify a verdict of guilty against 
défendant, Newton. 

Evidence bas been permitted to be introduced in référence to certain 
alleged rewrapping and remailing at Cainesville, Mo., by Mr. Oxford, 
or under his express direction, of certain portions of the newspaper 
matter which had been mailed over this post route; that is, the line of 
railway from Des Moines to Cainesville. This évidence cannot be taken 
as proving the overt act, or act performed to carry out the object of the 
conspiracy, as stated in the second point submitted in thèse instructions. 
Such overt actmust be proven as laid in the indictment; that is, that 
within this district there was mailed from Des Moines, during said weigh- 
ing period, over said post route, the mail matter described, and as de- 
scribed in the indictment; and unless such overt act is proven asit is 
laid in the indictment, and as I hâve stated it to you, the crime charged 
cannot be found by you to bave been proven. But this évidence as to 
said rewrapping and remailing by said Oxford at Cainesville, Mo., ha» 
beenadmitted before you, and is to be considered by you, for the pur- 
pose of bringing before you the nature, the extent, the plan, and opéra- 
tions of the conspiracy, if such conspiracy existed. There has been laid 
before you évidence tending to show conversations when défendant. 
Newton, was not présent, and acts done by others than said défendant 
in his absence. Thèse conversations and thèse acts in defendant's (New- 
ton's) absence are not évidence to show his connection with the conspir- 
acy unless they are brought home to him. Thèse conversations and acts by 
others than défendant, Newton, and in his absence, were admitted to show 
the nature and purpose, the plans and opérations, of a conspiracy if one 
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exisled. ^Gtiilt caniiot bë fastenéd Uf^on any persoB>by .thé déclarations 
or statèraôiitsy'Oralbr written, of dthèrs. Guilt mofet originate within a 
man's own hëart, and it muet be éstablished by Eis own ^cts, condBct, 
or adrïiissioniS. It must be ariderëtbôd that undei? the established rules 
of law the vatious acts and admissions ofothers tfaân ïhe défendant, and 
made in bis absence, aïe not évidence to show thatthe défendant was a 
membër of the conspitaoy; for no man's connection with a conspiracy 
can be legally eStabliehéd by what others'did in his absence, and without 
his knowlédge Or concurrence. The conspiracy cbarged in the indict- 
mënt is a conspiracy to defraud the United States. The question be- 
corûes material irt this trial whethèr the cdnspjracy, if one bas been 
prôven, is such a conspiracy; thatisj one whose purpose was to defraud 
the United StateS. And you may properly inquire, looking at the facts 
proveii, whether such was the intent and purpose and natural effect of 
the ôonspiracy. It maf assist yon, in such considération, to inquire 
what would hâve been thé natural effect, had the conspiracy, if one ex- 
isted, proceeded to its complète working out. If it'had not been dis- 
covered by the government, and if tho wéights obtained during the weigh- 
ing period héretbfore described had: been acted upon or used by the 
govemment as a basis for iixing the compensation for carrying the mails 
over the line of whicib défendant, Newtoô, was the gênerai manager, 
would the United States hâve been defrauded by said carrying out of 
such conspiracy, if onë has been proven? For défendant, Newton, can- 
not justly complain if said conspiracy, if one is proven to hâve existed, 
is viewed and tested from the standpoirit of its natural effect. Nor can 
he justly complain if the natural effect of such conspiracy is held to bé 
thé object intended to be carried ôuti'byit. And, unless the évidence 
satisfies yôu that défendant. Newton, did not intend his acts, proved in 
the évidence; should bave theirnatural effect, you are authorized to give 
to such acts that natural effect, as being the efféot he designed the acts 
should hâve. 

YoU Will bave bbserved in the trial of thia cause that one of the 
théories upon which is based the claim of defendant's (Newton 's) in- 
nocence is that defeildanti Newton, was not acting in concert or agree- 
ment with aily other person in whatever acts he did, as shown in the 
évidence; that is, that no agreement or combination with référence to 
such acts had been entered into between him and any other parties, and 
that they were not acting together in the matter with any common design 
or purpose to effect a common end. I hâve already with considérable 
détail stated the law applicable to this claim, I will now only add, if 
yoù find Irom the évidence that the acts claimed by the government to 
bave been committed in the conspiracy cbarged were by the parties com- 
mitting them performed simply as employés, servants, or agents of dé- 
fendant, Newton, and were not performed by them as parties toormem- 
bers or abettors of such conspiracy, then your verdict must be for the 
défendant. Bût if any of the parties performing any of said acts per- 
formed the samé with a common' design, purpose, and understanding on 
theirp'àrt and that of défendant, Newton, as I hâve heretofore charged 
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you, thereby to assist défendant, Newton, in carrying ont any design of 
defrauding the govemment, then they are no longer, as to such matters, 
in contemplation of law, his employés, servants; 6r agents, but thereby 
they become co-eonspirators, and their acts become his acts, so far aS 
they are performed in carrying ont such common design or purpose; for 
it is an unvarying rule of law that the act of any conspirator, as well 
as the statement of any conspirator, in carrying forward or effecting the 
pnrposé of such conspiracy, becomes the act and statement of every co- 
conspiràtor, and the law charges every co-conspirator itherewith, and 
holds bim rèsponsible therefor. 

It is contended on behalf of défendant, Newton, and thus argued by 
bis counsel bêfore you, that said défendant had the lawful right to mail 
the éaJid hëwspaper mail matter, which the undisputed évidence shows 
he did mail; and that such mail matter was, under the law, mailable; 
and that défendant, Newton, having prepaid thereon the postage pre- 
scribed therefor by law, hewas guilty of no crime in mailing the same; 
and tbat th« lawcontains no limit for the amount of such mailable mat- 
ter he Côuld lawfuUy thus mail; and that said défendant thereby violated 
the law in no particular. On the other hand, it is admitted by the 
govemment that the act of défendant. Newton, in mailing any amount 
of mailable matter, so long as he alone was a partyto such mailing, did 
not violate the statute prohibiting conspiracies. But the govemment 
contends that as soon as he and any other person or persons combined to- 
gether, or by a common design and understanding, and fora common 
purposev mailed the matter of the nature of that introduced in évidence, 
and in the quantities proven, and under the circumstances shown in év- 
idence, tbat thereby there is shown an attempt to defraud the United 
States, which, because of the common design and purpose, had become 
and was a violation of the statute with référence to conspiracies to de- 
fraud the govemment. The position of the govemment, as stated by 
counsel in argument before you, does not concède that the mailing 
proven, if performed by défendant alone, would not, under the cir- 
cumstances attending same, bave been performed by him with intent 
to defraud the United States, but it is claimed that such concert of ac- 
tion between défendant, Newton, and Mr. Oxford bas been 'shown as to 
render the parties theretoamenable to the statute punishing conspiracies 
to defraud the United States. And counsel for défendant, Newton, 
while denying any such conspiracy existed, contehd that the acts of any 
person other than the défendant in mailing said mail matter was the act 
of an employé, servant, or agent of défendant, and was performed in 
such capacity, and by said defendant's express directions. I will not hère 
attempt an élaboration on this point. The. contention is substantially 
covered by a former portion of thèse instructions. But I may hère re- 
peat that, if there is proven an intent to defraud the United States, and 
that défendant, Newton, and Mr. Oxford, Or défendant. Newton, and 
others, worked together with a common purpose and design to effect tbat 
end, one performing one part and another another part in the working 
out by common means of such common design, then a conspiracy is 
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piOYehi. And if Mr. Oxford or any ôthers had been or were in the em- 
ployiof défendant, Newton, .they woùld become, and by reason of such 
cominfain purpose, and by its working ont by tbe oommon means at their 
hand8,the law would rega!rd them, not as employés, servants, or agents 
of défendant, Newton, butas principals with him in a conspiracy hav- 
ingtbis.common design or purpose. 

Référence bas been made in the argument before you, by counsel upon 
either sidè, as to the effect to be given, upon the question of guilt, to the 
knowledge or the lack of knowledge on the part of défendant. Newton, 
and Mr. Oxford, and of others, if others were assôciated with them 
therein, that the acts by them performed were a violation of the law; 
that is to say, as to whether you could rightfuUy find that a conspiracy 
existed j as charged, if the parties performing the acts, which it is claimed 
werea: part of, or were performed in carrying out, the conspiracy, did 
not at the time know that such acts were a violation of law. On this 
point I bave to say to you, gentlemen, that a conspiracy cannot exist 
without a guilty intent Seing then présent in the minds of the conspira- 
tors; but this does not mean that the parties must know that they are 
violating the statu tes of the United States. The government is not re- 
quired to prove, in order to sustain a verdict of guilty, that the parties 
knew that some statute forbade the acts they were performing. If thèse 
acts, in the manner and under the circumstances surrounding their per- 
formance, were in faot violations of law, the parties are held guilty ac- 
cordinglji; and the question of their knowledge or of their ignorance of 
such acts being contrary to law is a miatter which the court, vould be 
authorized to consider in passing sentence if a verdict of guilty should 
be found by you. It is the fact of violation of law, and not the knowl- 
edge by the violater that he is violating the law, which you are to pass 
upon. Accordingly, if you find Irom the évidence that a conspiracy, 
as I hâve defined the same in thèse instructions, did exist to defraud 
the United States, as charged in the indictment, and that some one or 
more of the parties cbnnected therewith, in carrying out the object of 
said conspiracy, committed the overt act charged in the indictment, and 
that défendant, Newton, was connected with such conspiracy, then you 
are authorized to render a verdict of guilty herein. And it would not 
avoid the guilt if you were further to find that défendant. Newton, or 
Mr. Oxford, or ahy other person charged in this indictment or connected 
by the évidence, was ignorant of the fact that such acts made them lia- 
ble to.punishment. Indeed, if such conspiracy existed, and every per- 
son connected therewith was ignorant that there was a statute making 
such conspiracy criminal, yet such ignorance could not, of itself, pre- 
vent a verdict of guilty. It would be amost serious impediment to the 
administration of justice if a verdict of guilty in trials like the présent 
could not be found without first proving that the parties had knowledge 
at the time of the guilty act that there was a statute punishing such act. 
No person bas a right to defraud the United States. And whether or 
not an attempt to defraud the government is punishable by law is deter- 
mined by the application of the statutes to the act proven. And if a 
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conspiracy to defraud the United States existed, as charged in the in- 
dictment, and some one of the parties to the conspiracy did the act 
charged to carry out the object of such conspiracy, and défendant, New- 
ton, was connected with the conspiracy, thèse facts, if found by you 
from the évidence, will justify at your hands a verdict of guilty, even 
though the défendant and every other party to the conspiracy had no 
knowledge that congress had enacted a statute applicable thereto. 

In considering the acts proven by the évidence herein, and determin- 
ing to whom the responsibility therefor attaches, you will apply the gên- 
erai rule of law that that person is responsible for an act who either per- 
forais it himself, or causes another to perform it at his request or by his 
direction; that is to say, that it was not necessary, before the défendant. 
Newton, or any other person can be held responsible for whatever may 
legally attach thereto, that he should in person hâve wrapped up the. 
newspapers, and he himself hâve written or stamped the address théreon, 
and in person hâve deposited them in the mails. If he procured or 
caused others to perform thèse acts, or any of them, for him, and by his 
order, the law regards his relation thereto the same as though he had! 
himself and in person performed the acts. Your verdict, gentlemen, 
must be found upon the évidence introduced before you and consideredj 
by you, under the law as given by the court. The indictment in this» 
case bas not been introduced in évidence, nor can its allégations be taken, 
by you as proof of what it states. The ofBce of the indictment bas been 
fuUy performed in this case, when, having been presented by the grand' 
jury, the défendant is placed upon trial, and the trial proceeds witbin 
the Unes marked out by said indictment. The fact that such indict-; 
ment.has been found by the grand jury affords no, presumption of the, 
guilt of défendant. As I bave heretofore said to you, this trial comr 
menées before you with the presumption of innocence in favor of de- 
fendant, and your verdict must be for défendant, unless you tind that 
the évidence overthrows this presumption, and brings your minds be- 
yond a reasonable doubt to a verdict of guilty. The évidence introduced 
shows that the route agents, post-office inspectors, and certain other em- 
ployés or officiais in the post-office service knew, at the time of the mail- 
ing complained of in the indictment, that it was being done, and that 
they suspected that it was being done with a fraudulent intent. 
Whether they did or did not know thèse facts or suspect this intent is 
not important as affecting the guilt or innocence of the défendant 
herein, and cannot change such guilt or innocence as the same may be 
proven by the other évidence introduced. If the défendant is otherwise 
proven guilty of the crime charged, the knowledge of such post-office 
officiais or employés cannot shield him. But the jury are authorizéd to 
consider whatever publicity or secrecy attended the acts proven, as cir- 
cumstances in the case, to be taken in connection with ail the other facts 
proven by évidence. 

Défendant, Newton, bas produced witnesses who hâve testified to the 
réputation of défendant in the vicinity of his résidence for honesty and 
Personal integrity. This is compétent évidence, and the good character 
v.52F.no.3— 19 
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of défendant îîï this respect is a fact to beweighed and considered by 
you in the light of ail thfe évidence' bearing upon the question of his 
innoéence or guilt of the crinie. charged against him in the indictment. 
But guod oharacter is no défense against crime actuallycommitted, 
and the jury are eharged thàt.if the guilt of défendant is plainly proven 
to the satisfaction of the jury, nptwithstanding the évidence of his good 
character, then it is the duty of the jut-y to convict, irrespective of such 
évidence ofcharacter. If, howevér, the jury find the évidence conflict- 
ing and doubtful as to défendant'» guiltj the importance which the jury 
are antfebrized to give to the évidence bf good character is thereby in- 
creased;^' ■■■.■'■,•,•■.■.■■ 

I hâve tosày to you furtherj gentlemen, and this statement is to be 
understood as affecting the «ntu'e charge given you, that if you can rec- 
ondile the évidence before you ùpbti any reasonable hypothesis of the 
defendant's innocence, it is your dilty so to do; and befbre you can find 
the defraidant guilty of the crime charged in the indictment you must 
find fiùch guilt beyond a reasonable. doubt. This does not mean that 
upofa evety proposition of fact under the évidence' you must find that 
proposition proven beyorid a reasonable doubt. This reasonable doubt 
relatés to the question of defendant's guilt under ail the évidence. You 
will také up the évidence bearing on each proposition of fact, and from 
that évidence détermine wbether such fect proposition is by the évidence 
satisfactorily proven to youj and then, when applying the fact propositions 
proven to the question of defendant's guilt, you wiÙ act upon the rule I 
havestatêd, and must fiiiîd himguilty beyond a reasonable doubt, before 
you'cahretum a' verdict of giiilty. And after considering ail the évi- 
dence, if you hâve a reasonable doubt of the guilt of défendant, you 
must acquit Mnji but if, upon subh cbnsideratioù, you do not bave a 
reasonable doubt of his guilt, it is your duty to retum a verdict of guilty. 
A reasonable doubt, as I hâve used that term, is what the term indi- 
cates. ;It isadoubt based on reàçon, and which is reasonable in view 
of ail the évidence. It is an honest, substantial misgiving, generated by 
insufficiéncy of proof. It isnot à captious doubt, nor a doubt suggested 
by the ihgenuity of counsel or juryj and unwarranted by the testimony; 
nor is it adoubt born of a nierciful inclination to permit the défendant 
to esoape conviction, nor prompted by sympatby for him or those con- 
nected witb him. But if^ after an impartial comparison and considération 
of the evidenéè, you can candidly say that you are not satisfied of the 
defendant's gailt, you bave a reasonable doubt. If, however, on an impar- 
ti^ comparison and considération of ail the evidenceyyou hâve an abid- 
ing conviction! of the guilt of défendant, such a conviction as you would 
be willingito act upon in the more weighty and important matters relat- 
ing to yoHi) oiyn affairsi then yôu hâve no reasonable doubt. 

Gentlensenyybu are the sole judges of the testimony. Under the oaths 
you hâve taken you are to receive as the law applicable to the case the 
instructiohsgiven you by the court, and you are to be governed by them. 
But it is your sole province to détermine the weight to be given to the 
testimony which bas been introduced. Consider thedemeanor of the 
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witnesses on the witness stand, their relation to the défendant in any 
way, business or otherwisg; their interest or lack of interest in the case; 
any bias or préjudice exhibited by them; the consistency or inconsist- 
ençy of their statements; whether their testimony is contradicted or cor- 
roborated byother testimony regarded by you as crédible and worthy 
of belief; and, having considered the testimony in the light of ail the 
circumstances proven in the case, give to the testimony of each witneSs 
that weight to which you may find it is justly entitled. Wherever you 
can consistently reconcile conflicting testimony, it is your duty to do so; 
but where you find any conflict of testimony which you cannot reconcile, 
hesitate not to cast aside that which you deem incorrect and untrue, and 
accent and hold fast to the truth as you find it established in the évi- 
dence. Gentlemen, take this case, determined to do justice both to the 
government and to the défendant. The government is in no wise entitled 
to, nor does it ask at your hands, the conviction of any man who is not 
proven guilty of the crime of which he stands charged; nor should your 
verdict déclare the guilt of such a one. But if the défendant is proven 
guilty within the terma of the instructions I hâve given you, it is your 
duty to say so by your verdict. Thus innocence is protected by our 
courts, and guilt is brought to its just punishraent. 

ADMTIONAL INSTRUCTIONS. 

The jury having sent to the court the following interrogatory, " Hon. 
Judge Woolson: Hâve we the right to consider the remailing at Caines- 
ville, Mo., as évidence of a eonspiracy? L. L. Colijns, Foreraan," — 
the jury were càlled into court, and the following additional instructions 
given them: 

Genûemm of the Jury: I am in receipt ofyour inquiry this morn- 
ing, as to whether you hâve the right to consider the remailing at Caines- 
ville, Mo., as évidence of a conspiracy. The instructions given you 
upon yesterday were intended to cover this point. You were instructed 
that three things must be found by you to justify a verdict of guilty: 
Krsl, that a conspiracy such as charged in the indictment existed; sec- 
ond, that one of the parties in the conspiracy committed the overt act 
charged in the indictment; third, that défendant, Newton, was a party to 
such conspiracy. I expressly instructed you, and your présent inquiry 
indicates that you so understood the court, that the remailing at Gaines- 
ville, Mo., would not prove, or tend to prove, the overt act, because 
that act is by the indictment charged to hâve been done in the southern 
district of lowa; and that this remailing by Oxford could not be consid- 
ered as proving or tending to prove that the défendant. Newton, was a 
member of a conspiracy, unless such remailing was brought home to and 
connected with him; and that his connection with a conspiracy must be 
proven by his own acts or déclarations; and that, wliile any letters or 
telegrams in évidence from Newton to Oxford might be considered upon 
the question of defendant's (Newton's) connection with a conspiracy, 
the act of the remailing by Oxford would not, and could not, be proof 
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that défendant, Newton, was a member of a conspîracy, unless that 
remailing is brought home to and connected with défendant, Newton, 
or shown to bave been done witb bis assent, direction, or approval. 
You were further instructed tbat the remailing at Cainesville by Oxford 
was to be considéred by you as bearing on the nature, extent, plans, and 
opérations of any conspiracy 6f which you might find them a part. You 
will recognize aa being eontainèd in the instructions given you upon 
yesterday that, ordinarily, a conspiracy can only be proven by circum- 
stantial évidence; that is, the conspirators do net say to others, nor 
Write letters to others saying, "There is a conspiracy, and we are the 
conspirators." And se the law permits the existence of a conspiracy to 
be proven in ail cases by circumstantial évidence; that is, the govern- 
ment proves what it claims to be the circumstances showing the existence 
of a conspiracy and the opérations under its plan. It may show the ac- 
quaintance of the parties charged one with another, any business rela- 
tions existing between them, any communications passing between them, 
and the more or less close relationship they sustain to each other. Then 
it may show the interest they may hâve in doing what is charged to be 
the object of the conspiracy, aûd the interest each one has, and the de- 
sire or willingness shown by the others to assist, in accomplishing that 
end; and it may also show what was done, as it claims, in carrying out 
the conspiracy to efifect thecommon design or purpose charged; and the 
several parts performed, and wherever performed, towards teaching the 
common end; and any other like circumstances which may throw light 
upon the question whether the conspiracy existed. And from ail the 
circùmétances proven the jury are authorized to find that a conspiracy did 
or did not actually exist, as the resuit shall be found by them under ail 
the évidence. So, in this case, you will take the évidence bearing on 
any personal pr business relations between défendant, Newton, and Mr. 
Oxford; oniJje telegrams aind letters and any other communications 
proven to bave passed between them ; on whatever désire of the one you 
find apparent to aid or assist the Other; on any acts performed by either or 
by both, or by others under the direction of either or both, with référence 
to any part of what is alleged to be a conspiracy, or to any matters 
which are iclainjed to bave been the carrying out of the conspiracy, 
■^hether in lowa, Missouri, or elawhere, and including the mailing and 
rpmailing of the mail matter in lowa or Missouri. You will consider 
au tfie évidence, circumstantial or direct, which may throw light upon 
the question whether the conspiracy charged actually existed; and, hav- 
ing so considéred ail the évidence, and governed by the instructions given 
you by the court, you will find your verdict according to the fact, as 
your judgments and consciences shall enlighten you. 

The jury found a verdict of acquittai. 
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In re Lifieri el al. 
(District Court, S. D. New York. July 29, 1893.) 

Immiobation— CoNTRACT Labobeb Once Passed— Poweb to Aebest and Eétubn. 
tJnder due authority f rom the seoretary of the treasury, granted either by gên- 
erai régulations or by spécial Instructions in individual cases, pursuant to the act 
of October 19, 1888, the superintendent or inspector of immigration may, at any 
tlme within one year after his landing, take into oustody, and return to the coun- 
try from whioh he came, an alien emigrant arriving in violation of law, even 
though he may hâve been previously passed and allowed to land. 

At Law. On return of writ of habeas corpus. 
Henry Humphreys, for petitioners. 
John 0. Mott, Asst. U. S, Dist. Atty. 

Brown, District Judge. By the pétition and return upon the writ 
of habeas corpus in the above matter, it appears that four of the petition- 
ers arrived at this port as immigrants on the 14th of June, 1892; and 
seven others on the 14th of July. Upon the customary examination, 
no objection to their landing appearing, they were allowed by the immi- 
gration inspectors to land at New York. On the 17th of July they re- 
turned to Ellis island for the purpose of procuring immigrant tickets for 
transportation to North Hector, N. Y., at the reduced rates allowed to 
immigrants; and it being then learned that they had come to this coun- 
try under a contract to labor on a railroad at North Hector at $1.25 pèr 
day, they were arrested by the inspectors of immigration, and their affi- 
davits being taken in proof of the above fact, they were held in custody 
to be returned upon the vessels by which they came. A writ of habeas 
corpM8, was applied for on the ground that having been allowed to land 
unconditionally, they were no longer subject to the jurisdiction of the 
superintendent or inspectors, of immigration, and were unlawfuUy de- 
tained by them. 

By section 11, Act March 3, 1891, (26 St. at Large, p. 1084; 1 Supp. 
Rev. St., 2d Ed., 937,) it is provided that "any alien who shallcome 
into the United States in violation of law may be returned as by law 
provided at any time within one year thereafter." Nothing else in this 
act states by whom, or how, or by what proceeding such return is to be 
effected. Tbe phrase "as provided by law" undoiibtedly refers, there- 
fore, to the provisions of the act of October 19, 1888, on the same sub- 
ject, (25 St. at Large, p. 565; 1 Supp. Rev. St., 2d Ed., 633.) The first 
section of this act authorizes the secretary of the treasury, in case he 
"shall be satisfied that an immigrant has been allowed to land contrary 
to the prohibition" of the act of February 23, 1887, "to cause such im- 
migrant within a period of one year after landing or entry to be taken 
into custody and returned to the country from whence he came." The 
act of October 19, 1888, is declared to be an amendment to the act of 
February 23, 1887, (24 St. at Large, p. 414; 1 Supp. Rev St., 2d Ed., 
541;) and the latter act amends the act of February 26, 1885, (23 St. 
at Large, p. 332; 1 Supp. Rev. St., 2d Ed., 479,) "to prohibit the 
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importation and immigration of foreigners and aliens under contract or 
agreement to perform latsor.'? Ip the actof 1887, above cited, it is 
made the duty of the officers designated by the secretary of the treasury 
to examine iniiiigrants, "and if in such examinatioh there shall be 
found apiong sucii, passengers aijy .person included in the prohibition 
of this act * * M * such person snaillnot be permitted to land." By 
the same act the secretary of the treasury was authorized to establish 
régulations, rules, and instructions carrying out th© provisions of the 
act "for the return of the aforesaid persoBs to the countçy from whence 
they came." 

Ail the acts prior to that of October 19, 1888, had référence to pro- 
ceedings before the immigrants were finally landed and passed. The 
act of 1888 first authorized the secretary of the treasury, within a year 
after the immigrant had been allowed to land, to cause him to be taken 
into custody and retumed, in case the'secretary should be satisfied that 
he had beén allowed to land contrary to the provision of the act of 1887. 
The act of March 8, 1891, does not create any new authority, either to 
arrest or to return immigrants, but providés by section 11 additional 
means for the expense thereof. Section 1 of the act of 1891 has no ap- 
plication, in my judgment, to the class of contract laborers, but only to 
assisted immigrants, and to the classes previously named; but the as- 
sisted immigrant is not within the prohibition of section 1, if it appears 
satisfactorily on spécial inquiry that he does not belong to either of 
those foregoing classes, or to the class of contract laborers. Section 8 
ôf the act of 1891 has référence to proceedings taken before immigrants 
are allowed to land, and not to any proceedings for the recapture of such 
as hâve once been passed and landed. 

The authority, therefore, to cause the arrest for déportation of immi- 
grants who hâve once been passed and landed, on the ground that they 
hâve come hère in violation of law, must be found in the act of October 
19, 1888, above cited. This act, being an amendment to the act of 
February 23, 1887, must be constrùed in connection therewith, and as 
a part of the act of 1887. The gênerai authority of the secretary of the 
treasury to establish régulations and rules for the return of immigrants, 
comimg hère unlawfully, to the countries from which they came, as pro- 
vided by sections? and 8 of the act of 1887, are, therefore, applicable 
to the exécution of the authority given to the secretary of the treasury 
hy the act of 1888. It is not necessary that he should act personally 
in the one class of cases more than in the other. But in order to au- 
thorize either the superintendent or the inspectors of immigration to 
take into custody immigrants who hâve been previously passed and 
allowed to land, and who itoay be anywhere within the country, it is 
necessary that the secretary of the treasury should give those ofiicers due 
authority to act, either by gênerai régulations, or else by spécial instruc- 
tions in individual cases; for there is nothing in the statutes authorizing 
those oflBcers to proeeed to arrest immigrants once passed and landed, ex- 
cept through some such direction or authority from the secretary of the 
treasury. 
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In the présent case-the gênerai régulations and instructions hâve been 
recalled for revision by the secretary of the treasury, and copies thereof 
were not at band to be produced at the hearing of this matter, in order 
to ascertain whether they çontained sufficient authority or not. But a 
spécial letter of instructions has been issued to the superintendent of im- 
migration during the pendency of thèse proceedings, "approving the 
course" pursued, by him in the arrest of the petitioners, and directing 
him "to proceed to efi'ect the return of the immigrants to the country 
from which they came." This direct instruction is a sufficient author- 
ity. The affidavit signed by the petitioners voluntarily, after the con- 
tenta thereof had been carefuUy interpreted to them, shows çlearly that 
they came hère under a con tract or promise of labor at $1.25 per day, 
and therefore, in violation of the act of 1885, and unlawfully. By the 
amendment of 1887, therefore, they became liable to be retumed with- 
out being permitted to land, and under the act of 1888 they were liable, 
within one year after being permitted to land, to be arrested and re- 
turned. The proof of the facts being clear, and the personal direction 
of the secretary of the treasury that they be returned, and bis ratification 
of the previous proceeding, being explicit, I am compelled to dismiss 
the \mt, and to remand the petitioners accordingly. 



Waite V. RoBiNSON et al. 
(Circuit Court, D. Massachusetts. September 15, 1893.) 

No. 2855. 

Patents fob Intbntions— Invention— Convektiblb Chairs. 

Letters patent No. 839,805, issued November 3, 1885, to William Boscawen, for an 
improvement in chairs that may be coaverted from a high to a low chair and oar- 
riage, are void for want of Invention. 

In Equity. Bill by Gilman Waite against Charles H. Robinson and 
others for infringement of letters patent No. 329,805, issued November 
3, 1885, to William Boscawen, assignor to Daniel L. Thompson, Charles 
A. Perley, and Gilman Waite, for an improvement in chairs. Bill dis- 
missed. 

In bis spécifications the patentée describes bis invention as follows: 
"This invention has for its object an improvement in convertible chairs, — 
that is, chairs tliat may bè converted from a high chair to a low chair and 
carriage; and the invention coiisists in a convertible chair so construeted that 
its back posts form slideways, whereon the Beat of the chair may slide up and 
down, and form also the push-handle and front legs or support of the chair; 
and the invention still further conslsts in a convertible chair having a slidlng 
chair seat in combinatlon with guidewa.vs, whereon the seat may slide up and 
down; and tho invention also consists in slideways formed by the back posts 
of a chair and a sliding seat, in combinatlon with wheels or reliera, whereon 
the seat is directly or indirectly supporteJ in its lowest position, — ail of which 
is with greater particularity hereinafter shown, describéd, and claimed." 
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The claîms of the patent are as foUows: 

"(1) The combination, with the slides, A, and wheels, D, connected there- 
'witb, of the seat, "E, its bracket, F, and attached wheéls, H, substantially as 
specifled. (2) The combination, with the slides and their attached wheels, of 
the seatprovided with a pairof wheels, and adapted tosiide on, and be secured 
in différent positions upon, said slides, substantially as described. (3) The 
combination, with the slides. A, having the grooves, B, and stops or catches, 
of theseatand its supporting bracket, having stiids engaging said grooved 
slides, and adapted to engage said stops or catches, and wheels upon the said 
slides and brackets, substantially as described. (4) The inclined slides, A, 
combined with the seat adapted to move up or down said slides, means to lock 
said seat in différent altitudes on said slides, and wheels connected with the 
seat, substantially as described. (5) The siides, A, forming the front legs 
and back support for the seat, and the attached rear legs, C, and wheels, D, 
combined with the chair seat, its supporting bracket engaging and movable 
up knd down said slides, and means to retain it in given position thereon, 
substantially as described. (6) The slides, A, having the rear legs, C, and 
wheels, D, combined with the seat, E, its bracket, F, engaging and movable 
up and dowQ.said slides, and means to retain it in position, and the spring, 
G, Connecting the seat and bi'acket, substantially as described. (7) T''^ 
èlides. A, having the rear legs, C, and wheels.D, and extènded to form push- 
bandles, combined with the seat, E, its bracket, F, engaging and movable 
up and down said slides, and means to retain it in position, and the spring, 
6, Connecting the seat and bracket, substantially as described. (8) The 
slides. A, having the rear legs, C, and wheels, D, combined with the seat, E, 
its bracket, F, engaging and movable up and down said slides, and means to 
retain it in position, the stops, h, wheels. H, and the spring. G, Connecting 
the seat and bracket, substantially as described." 

Maynadier & Beach, for complainant. 

Hey & WmMon&xid WWam A. Morse, for défendants. 

PuïNAM, Circuit Judge. That the complainant had diflSculty when 
he applied for hia patent, in underatanding the spirit and easence of his 
alleged invention, is inferable from the fact that, on an improvement of 
so low a grade aa his must be adniitted to be, he statèd his claim in 
eight différent ways. This inference is strengthened because he does 
not uow inform the court whether he relies on ail his claims, which is 
hardly possible, or on which of them he relies; but he leaves the court 
to look through them ail, compare their phraseology, and endeavor thus 
td ascertain what he has failed to point out. 

In his direct exaraination his expert testified as follows: 
"The main novelty is that the seat slides up and down on the f rame, and 
has feet of its own, which, wheh it is held in its lowest position, extend be- 
low the adjacent part of the frame, and hold thetn up from the floor." 

At that stage of his testimony, the expert expressed himself as though 
there waa a double novelty, — one in the sliding up and down of the 
èéat, and the other in the câpability of extending the feet below the ad- 
jacent part of the frame. The former he properly abandoned at the close 
pf his çross-examination, in connection with what he had to say as to the 
Cross patent, under whiçh, the défendants claim to be manufacturing. 
The court is unable to appreciate that what waa thus left, whether. in 
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combînation or otherwise, is sufficient to put in opération the power 
vested in congress by the constitution to promote the progrees of sci- 
ence and useful arts by securing to inventbrs exclusive rights. 

We refer to the topic of the utility of complainant's chair only as it 
beàrs on the point of invention. One of the défendants testified that a 
chair made in accordance with the patent in suit would not be a prac- 
tical commercial article; and it appears by the évidence of the plaintiff 
that, although at the time he testified he had owned this patent for seven 
years, he never had put on the market a chair constructed to confbrm to 
it. To fill an order he had commenced some 15 dozen, which were not 
completed at the date of his déposition, 

This is not an instance where a valuable invention lies dormant for 
want of means of developing it; because the complainant also testified 
that he manufactures nothing but patent chairs of varions kinds, and 
sells thèse to the extent of 70,000, more or less, annually. A novelty 
which remains unused so many years in the hands of an extensive man- 
ufacturer, exclusively engaged in the spécial trade to which it relates, 
must be presumed to involve, at the best, a verj' low degree of that use- 
ful invention which the Datent code of the United States requires. In- 
deed, the entire field shown by the exhibits in this case seems a dreary 
one, nowhere enlivened by a single exhibition of the genius of invien- 
tion, or of the "happy tbought" which, under the patent laws, fréquent* 
ly answers in the place of the former. 

We think the sum of ail that can be said is that the complainant's 
novelty shows somewhat more mechanical skill, expérience, and aptitude 
than those which preceded it, but not enough to rise abo\fe the condi- 
tions described in HoUùter v. Manufacturing Co., 113 U. S. 69, 73, 6 
Sup. et. Rep. 717. 

Bill dismissed, with costs for the défendants. 



Caufornia Artificial Stone Pav. Co. v. Starr et àL 

{Circuit Court, N. D. Callfomia. August 29, 1892.) 

No. 11,449. 

Patents ron Intentions — Inprinoembnts — Concbetb Pavements. 

Reissued letters patent No. 4,364, granted May 8^ 1871, to John Schillînger for an 
improvement in concrète pavements, oonsisting in dividing the pavement into 
blocks by the interposition of strips of tarred paper or équivalent material, so that 
each block may be removed and repaired separately, is infringed by a sidevralk 
laid In two layers, the bottom one of coarse cément, aeparated into blocks by scant 
llng joints, and the top one of fine cément, divided while plastic by a trowol Or 
othei- cutting instrument, on Unes coïncident with the scantling joints, so as to in- 
duce the cracking to foUow such joints, rather than the body of the block. Hurlr 
bttt v. Saiillinger, 9 Sup. Ct. Rep. 584, 180 U. S. 458, foUowed. Paving Co. v, 
Sdhalick», 7 Sup. Ct. Bep. S91, 119 U. S. 401, distinguished. 
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Action byltbe California Artificial Stone Pavilig Company against 
Mary A. Stâatri.and others for infringernent of reissued letters patent No. 
4,364,.granted May 2, 1871,- to John Schillinger, on the surrender of 
original patent No. 105,599, granted to him July 19, 1870, for an im- 
provementin concrète pavements. Judgment for plaintiff. Theclaims 
of the patent are as follows: 

"(1) À boncrete pavement laid in detacbed blocksor sections, substantially 
in the: manner show n and described, (2) The arrangement of tar paper, or 
its équivalent, between adjoining blocks of concrète, substantially as and for 
tbe purpose set forth." 

The advantage of the invention is stated to be that this arrangement 
"allows the blocks to heave geparately from, the effects of the frost, or to 
be raised or naoved separatçlyj wbenever occasion may arise, without in- 
jury tfli tbe adjacent blocks." 

Eim0i^ Teb'mfky and Whmtons KaUoch & Kierce, for plaintiff. 
. Park&rd; EeUa, for défendants. 

McKsaJNA, Circuit Judge» (oraMy.) I am constrained to render judg- 
ment for plaintiff. The action is for the infringernent of tbe Schillinger 
patent for^aitificial stone pavements. It bas been interpreted so often 
as to leB.v9;<notbing new to be decided or announced about it, and it bas 
been extended and indulged very far. In Hurlimtv. Schillinger ^ 130 U. 
8. 466-«465, 9 Sup. Ct. Rep. 584, tbe suprême court say: 

"The invèiition conSistS in dividing the pavement into blocks, so that one 
block can be'rehioved and repaired without injury to the rest of the pave- 
ment; the division being effected by either a permanent or temporary inter- 
position of something between the blocks." 

A pavement laid in two layers, a bdttom one of coarse cément and a 
top one of fine cernent, and the division of the upper one, while plastic, 
by a trowel or other çutting instrument, on a line coïncident with the 
line between the sections in the lower layer, so as control the cracking, 
and induce it to follow the joints of the divisions, rather tban the body 
of tbe bloclf , "accomplishes the substantial resuit of Schillinger's inven- 
tion in suîjslah'tiàlly the way devised by him, and is within the patent 
as it stands after the disclaimer." 130 U. S. 465, 9 Sup. Ct. Rep. 584. 
The defendant's pavement WaS so laid. The marking it on the sections 
formed by the scantling joints, so called, produces this resuit, hence 
must be beld an infringernent. The markings into blocks within sueh 
sections do not do this, hence are no infringernent. 

It is urgéd that in Paving Co. v. Sduûicke, 119 U. S. 401, 7 Sup. Ct. 
Rep. 391 , it v^às held that marking tbe upper course with a cutting in- 
strument to tbe deptb of about one sixteenth of an inch, for ornamental 
purposes, wa!s ndt an infringernent, and it is further urged that the testi- 
mony in the case at bar shows the marking only to bave been done for 
ornamental purposes. ^xxiinPaving Co. v. ScAo&fcé, tbe court say that 
it was not shown that the marking in that case produced any such di- 
vision in blocks as tbe patent speaks of, even in degree: 
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"There were no blocks produced, and of course thore was nothing inter- 
posed between the blocks. * * • The marking v^'as only for ornamenta- 
tion, and produced no free points between the blocks, ancl the évidence as to 
the condition of the défendants' pavements after tliey were laid shows that 
they did not hâve the characteristic features above uientioned as belonging to 
the patented pavement. " 

In the case at bar the défendants' pavements hâve the characteristic 
features belonging to the patented pavement. Its object was attained. 
To clear up what was doubtful in the oral testimony, I inspected the 
pavement. The eut in the upper layer was directly over the Une of the 
two sections formed by the scantling joints, and the cracking followed 
the eut, and not the body of the section. A section was selected by 
counsel for plaintifif and défendants, to see if one section could be re- 
moved without injury to the other; that is, would come up separately. 
The trial was successfnl. The sections easily separated on the line of 
the crack between them. Ail the objects of the patent, as interpreted 
by the décisions, supra, were shown to be attained. 

It is further claimed by défendants that marking on the line of the 
scantling joints is not marking into blocks, within the meaning of the 
patent. In Pnving Co. v. Schcdkke, supra, the défendants laid their 
pavement in strips from the curb of the sidewalk inward to the ienoe in 
one mass, and then marked the strip crosswise with a blunt marker to 
the depth of about one sixteenth of an inch, and it was held no infringe- 
ment. It does not appear from the opinion how wide the "strips" were, 
but in HurUmt v. SchiUinger the sections were 7 or 8 feet by 4 feet. 
Thèse were held to be blocks, within the meaning of the patent. In 
the case at bar the sections are 6 by 10, some 6 by 11 l'eet; but i'rom 
the appearance of the pavement some were srnaller, — maybe 3 by 6. 
Thèse sections, by virtue of the authority of Huribut v. SchiUinger, must 
therefore be held to be within the définitions of the patent. 

It may also be observed that the défendant Perine could hâve marked 
his pavement for ornamental purposes, and hâve avoided coïncidence 
with the line between the sections. He did not avoid this coïncidence, 
but selected it, and attained thereby the objects of the patent, and he 

must be held to hâve infringed it. The défendants laid feet of 

pavement, and it is agreed that the charge therefor shall be 4 cents per 
foot, amounting to $ . Let judgment be entered accordingly. 
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Edison ELEcrïiic Light Co. v. United Staïes Electric Lighting Co, 

(.Circuit Court of Appeals, Second Circuit. October 4, 1893.) 

1. Patents pob Inventions — Invention — Incandescent Electric Lamps. 

Tbe second clalm of letters patent No..228,898, isaued to Thomas A. Edison, Jan- 
uary 27, 1880, for an incandescent electric lainp, coasisting of a combination of car- 
bon filaments with 'a receiver made entirely of glass, f rom whioh the air is ex- 
bausted, and conduotors passlng through the glass, is valid, since, iu view of the 
prier state of the art, it required invention to substitute a carbon filament for the 
platinum wire of bis prior French patent, (No. 180,910, May 28, 1879,) and so com- 
■ bine it with a vacuum vessel as to prevent the disintegration of tbe carbon by 
"air washing. " 

2. Same— SurpioiENCT op Description. 

The Word "filament, " nsed as descriptive of the size of the bumer, is sufadently 
deflnite, in view of illustrations in the spécification, and it is not necessary that its 
maximum and minimum dimensions should be speclQed, especially since defend- 
ant's burners indisputably lie wholly on one side of tbe dividing line between rods 
and filaments. 
8. Same. 

The fact that the patent did not détail the method always used by the patentée, 
.toîpassingaourrent through tbe filament during the processof exhausting the 
bulb, does not render the patent void for want of a sufHcient description to enable 
à person skilled in the art to oonstruct a successful lamp ; for the patent oalled for 
a nearly perfect vaounm, and, tûis prooess of obtaining it had been described in 
Edison's French platinuœ patent, and the necessity for it, in order to obtain a per- 
fect vacuum, had been poïnted out by Sawyer and Man, and would therefore nat- 
. urallybe resortedtoby one familiar with thèse publications. 

4. Same— Eesults not Fullt XJnderstood. 

The fact that this prooess produces a carbonization of the filament, and is now 
used as partof the prooess of carbonization, whereas the patent merely directs that 
the filament be "properly carbonized, " does not show a suppression of a necessary 
élément of the invention, or à want of suffloient description ; for, it being apparent 
that one skilled in the art would use this method, it is ImmateriEil that its f uU bén- 
éficiai efCect was not understood at the time of the application. 

5. Same— Limitation bt Fokeion Patent. 

A prior Canadien patent, issned for 5 years, and extended for the f urther period 
of 10 years, should be regarded as having a continuons term for the entire pex-iod, 
and as not liraiting the United States patent to any shorter term. Refrigerating 
Co. y. Hammond, 9 Snp. Gt Rep. 325, 139 CF. S. 164, foUowed. 

6. Same. 

The Canadian patent aot, jwhich provides that "when a foreign patent exists, the 
Canadian patent shall expire at the earliest date at which any foreign patent for 
the same invention expires, " refers only to foreign patents whioh exist before the 
issue of the relevant Canadian patent. 

7. Same— Limitation on Face op Patent. 

The failure to limit the patent on its face to a shorter term than 17 years, so as 
to expire at the same time with the prior foreign patent having the shortest term, 
does not afEect its validity. Befriaeratlng Co. v. Hammond, 9 Sup. Ct. Kep. 325, 
129 U. S. 164, foUovfred. 

8. Same — Cebtifioate op Correction bt Commissioner. 

The commissioner of patents has no jurisdlction to alter a patent by a certificate 
of correction. Such a certificate is wholly void, and the patentee's request to hâve 
the same made cannot be considered as a surrender of the original patent. 

9. Same— Abatement bt Dissolution op Complainant. 

Notwithstanding the merger of the complainant with another company into a 
new corporation, the law of the state of New York, providing that pending suits 
shall not be deemed to hâve been abated or discontinued by reason of any such 
consolidation, is efEeolive to prevent such abatement in a fédéral court. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

In Equity. Bill by the Edison Electric Light Company against the 
United States Electric Lighting Company. The suit was originally 
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brought on the three following patents: No. 223,898, issued January 
27, 1880; No. 227,229, issued May 4, 1880: and No. 265,777, issned 
October 10, 1882. But by stipulation the bill was amended by with- 
drawing the last two patents. As to the other the circuit court found in- 
fringement of the second claim, and accordingly rendered a decree for 
injunction and an accounting. 47 Fed. Rep. 454. Défendant appeals. 
AflBrmed. 

For opinions rendered in the circuit court on questions relating to the 
production of documents, see 44 Fed. Rep. 294 and 45 Fed. Rep. 55. 

Kerr & Curtin, Edward Wetmore, Samuel A. Duncan, and Frédéric H. Betts, 
for appellant. 

Eaton & LewiSy O.A. Seward, GrosvenorP. Lowrey, S. B. Eaton, Albert H. 
Walker, and Richard N. Dyer, for respondent. 

Before Lacombe and Shipman, Circuit Judges. 

Lacombe, Circuit Judge. On January 27, 1880, under an applica- 
tion filed November 4, 1879, letters patent No. 223,898 were issued to 
Thomas A. Edison, and by subséquent assignments passed to the com- 
plainant. The four claims of the patent are as folio ws: 

"(1) An electrio'lamp for giving light by incandescence, consisting of a 
filament of carbon of high résistance, made as described, and secured to me- 
tallic wires, as set forth. (2) The combination of carbon filaments with a 
receiver made entlrely of glass, and conductors passing throngh the glass, 
and from which receiver the air is exhausted, for the purposea set forth. (3) 
A carbon filament or strip coiled and connected to elëctric conductors so that 
only a portion of tlie surface of such carbon conductors shall be exposed for 
radiating light, as set forth^ (4) The method herein described of securing 
the platina contact wires to the carbon filament, and carbonizing of the whole 
in a clpsed chamber, substantially as set forth." 

In the lamp made by défendant the carbon conductor is not coiled as 
indicated in the third claim, nor is it secured as indicated in the fourth, 
nor does complainant contend that either of thèse claims is infringed. 
The circuit court held that the first claim was by its phraseology lim- 
ited to lamps in which (among other things) the leading-in wires are 
"secured to the filament according to the method of the patent, that is, 
by cément carbonized in sitw," and that as défendant uses clamps for this 
purpose it does not infringe. This construction of the first claim bas 
been acquiesced in by the complainant, which bas not appealed from the 
décision. There remains for considération only the second claim. 

The defendant's burner is of carbon, so small in cross section that, by 
the ordinary usage of common speech, it may be fairly caUed a "fila- 
ment," The receiver, which contains the burner, is made entirely of 
glass. The conductors, which connect with the burner, pass through 
the glass, and from the receiver the air is exhausted. Défendant con- 
tends, however, that the spécifications of the, patent and the prior state 
of the art require that this second claim be so limited in construction 
that defendant's apparatus wiU not fall within its terms, and that, unless 
so limited, such claim is directly anticipated, or untenable as not in. 
volving patentable novelty. 
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' LàÈii>s dëvîsed to ^îVe light by^ eléétrîc current are 

btOttdiy idavidéd into two grovlps', the arc and thô incandescent. In 
thè former two condtidtors or électrodes are so arratiged that, when 
iti' otjëratibfl, they are slightly separated, with their axes in the same 
vertical line. The current leaps across the intervening space, tear- 
ing offi and partially vàporizing particles from the opposed ends of the 
électrodes, and developing heat and light in the ends of the électrodes 
and in the flying particles betweén them. In order to provide a cur- 
rent which shall be as eff«;tive as possible at the place where it develops 
light, àot tonly the conductors, which bring it from the source of supply, 
but also the électrodes tbemselves, forming part of the conducting cir- 
cuit, are devised to présent but small résistance to the passage of the 
current. The effective résistance begins when the break in the circuit 
is reached. In an incandescent lamp there is no break in the circuit, 
but there is introduced into it a pièce of poorly conducting material, 
which is s'ô àrranged that its résistance to the passage of the current will 
develop heat sufficient to bring it to a state of incandescence. The 
wires which conduct the current to the place where it is thus developed 
by résistance are so devised as to présent but small résistance to its pas- 
sage. The«fiective résistance begins where the pièce of poorly conduct- 
ing matetial (the bufner or illuminant) is placed, and the lamp expires 
when the burpef is consuined, breaks ôr wears away. The longer the 
life df tHe burner the iQljger the life of the lamp, and the more avaU- 
able it becomes for practical electric lighting. The sélection of mate- 
rials for the varions parts of the circuit thus formed, their manipulation, 
arrangemeritj and operationj hâve for many years ocoupied the attention 
of expèfiiUentèrt,' and the resùlts of their labors, màde |)ublic from time 
to time, constituée the state of the art ôf incandescent electric lighting. 
The patent sets forth that "the obj'ect of the invention is to produce 
electric lamps giving light by incandescence, which lamps shall hâve 
high résistance, so as to allow of the practical subdivision of the electric 
light." By the phrase "subdivision of the electric light" is meant such 
a subdivision of the electric current that at several illurainating foci, 
supplièd frotn the same source of éleetricity, there shall be developed 
lights of moderate intensity,— comparable to those given out by ordinary 
gas jets,-^and the problem to be solved required a system and appara- 
tus which 'wôuld admit of the development of thèse moderate lights in 
sufficient number, and at so low a cost, as to be commerciallj' useful. 
V Prior tô 1879 experimenters seemed to bave reached the conclusion 
tliat success Waâ to be attaiiled, ifatall, by modifications of the arc lamp, 
but up tb that time rio lamp, arc or incandescent, had béen given to the 
•public, whiehj Mththe meails then existing for generatiùg and distribu- 
littg thé electric current^ accomplished this resuit. Since the date of the 
patent in suit electric lighting by lights of moderate intensity has become 
à dommercial sUecêss. Subséquent improvements in the lamps and in 
other piïrts of thé «ystem hâve undoubtedly contributed nlaterially to its 
developmenti fout the record abundantly shows that with lamps such as 
the patent describes, constructed with the skill then known to the art, 
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and operated under the conditions adm,itted by the generating and con- 
ducting apparatus tben existing, it became practical for one generator to 
operate a considérable number of lamps, located at reasonable distances 
from it, and which at the same time were economical, durable, and 
cheap enough to be commercially useful, and so simple and reliable that 
they could be manipulated by the public. In view of the utter failure 
of the prior art to produce any such subdivision of the electric liglit, a 
lamp of this kind, which was capable of economical use in factories, 
large buildings, and in smaller buildings contiguous to each other, — in 
other words, available for isolated llghting, — should be considered com- 
mercially successful, though further development were needed to enable 
it to cpmpete with gas for domestic lighting on even approximately equal 
terms. What, then, was the contribution to this solution of the prob- 
lem which Edison gave to the world by the patent in suit? 

Commercial and domestic exigencies required that the lamps should 
be 80 arrapged that each derived ita power independently from a com- 
mon source, and not through another lamp, so that they could be indi- 
viduaUy lighted or extinguished at will, and the breaking down of a 
single lamp would not break the circuit. This is effected by what is 
caUed the " multiple arc " arrangement, the wirea leading to and from 
each light being so connected with the main conductors as to form a 
separate circuit for each light. In this arrangement no greater eleetro- 
motive force is required for a large number of translating devices than 
for a single one, the current being graduated to the number employed. 
The lower the résistance of each illuminating conductor, the greater the 
current it requires, and as their number is increased, their individual 
résistances remaining constant, the size of the main conductors must be 
likewiBe increased, an increase which, in the prior art, soon involved 
such an expense for main conductors as to preclude commercial success. 
The araount of beat developed by the passage of an electric current is 
greater as the flow of the current is greater. It is also greater as the ré- 
sistance of the conductor is greater, and ail electric conductors vary in 
résistance directly as their lengths and inversely as their cross sections. 
Conductors of différent materials bave also différent spécifie résistances. 
The quantity of beat developed in a translating device is independent of, 
butthedegree of beat (i. e., the température) is dépendent on, the ex- 
tent of radiating surface. In the lamp shown in the patent thèse laws 
are availed of; the ratios of résistance of the burner to the résistance of 
the entire circuit and to its own radiating surface being so graduated 
that a light of the required intensity ia produced by the expenditure of 
so small an amount of current at each illuminant focus as to admit of 
main conductors sufficiently small, and therefore sufScientlylowpriced, 
to warrant the introduction of the System into public use. 

It is not necessary to enter into any elaborate discussion of the prior 
state of the art, so far as it bears upon the question of the patentable 
novelty of such embodiment of the principle of high résistance and small 
radiating surface. Irrespective of ail patents or publications of others, 
the philosophy of that method of produçing light is undoubtedly founci 
stated dearly and sutficiently, and applied to the production of an in- 
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oandescent platinum burner, in Edisdn's French patent, No. 130,910, 
takén out May 28, 1879. Whether, under section 4887 of the Revised 
StatUtes, that patent, embodying as it does his own invention, is or is 
not, 80 far as Edison is concerned, à part of the prior art, and to what 
extent; in view of the prior art, that patent discloses patentable inven- 
tionjnéed hot be determined upon this appeal, inasmuch as we are satis- 
fied that there was invention in the substitution of the carbon of the pat- 
ent ili suit for the platinum of the French patent, even though ail knowl- 
edge as to what should be'the ratio of résistance to radia ting surface were 
poihtèd out, either in the French patent or elsewhere in the art. As 
sta-ted above, conductors of différent materials hâve différent spécifie re- 
éistarieès.' Without going into détails, it may be stated that amongthe 
metâls platinum (includïng its alloys) is the only one which seems to 
bave given promise of suocess for incandescent lamp burners. With a 
rûéthod of préparation intended to remedy some of its defects; it is the 
materîal of the French patent, although the first claim of that patent is, 
geiîiérally, for a continuons metallie'cbnductor. The spécifie résistance 
of platinum is sufficiently high to admit of its being raised to incandes- 
cence by the electric ourlent. When so raised it is not consumed in the 
présence of oxygen, but is fusible at a température slightly higher than 
that at whieh it becomes inéandeécéût. To produce light it bas to be 
mainlained so near thé melting pdinit that a slight fluctuation of the cur- 
rent above the normal strength destroys it, and a large part of the French 
patent iedevoted to the degeription of methods and a complicated appa- 
ratus called th6"TheriÈal Régula tor,'* intended to regulate the current so 
as to àvoid any such ràising of the température. 

In his invention, as desoribed in the French patent, Edison departed 
from the existing idea of burners of low résistance, declared the com- 
mercial and seientific necéssity of burners of high résistance, aJthough 
they mtist be slender and presumably fragile, and attempted to find a 
method of protecting therto from the effects Of beat and Of the atmosphère. 
It is sàid that the theretofore known laws of electricity should bave taught 
every one that an electrical incandescent lamp raust bave a burner of 
small cross section and small radiating surface. The electrical laws had 
beén known and had been reeognized, but they didnot tell how to pro- 
tect the materials which would make efficient burners from the destruc- 
tive etfect of other forces than electricity to which they must be sub- 
jected; in other words, they did not tell how toconstruct a lamp. Edi- 
son, in his French spécification, folloWed the principle of high résistance 
to an extrême; mâde platinum burners with a résistance of 200 to 300 
ohms, and described the method by which they were to be prevented 
from epeedy détérioration, "by destroying or intercepting the atmos- 
pheric action." He freed them from occluded gases by subjecting them 
to a high degree of electrical beat in a vacuum, and subsequently sealed 
them also in a vacuum. The platinum lamp, however, did not achieve 
success. 

Inasmuch às carbon bas a spécifie résistance from two to four hun- 
dred times that of platinum, (hard, dense carbon having a lower résist- 
ance than porous carbon,) is practically ihfusible, had been long befôre 
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BUggested as a translating device, and used as such in many of the 
lamps devised by the prior art, it might be supposed that when one 
skilled in that art was seeking a substitute for the platinum wire, — 
Bomething which would, by reason of high résistance and small radiat- 
ing surface, apply the philosophy disclosed in the French patent, and yet 
admit of opération at higher température without melting, — he would 
hâve turned to carbon. But the record in this case clearly estabhshes 
the converse of that proposition. Carbon, when exposed to the air at a 
température sufEcient to produce incandescence, undergoes combustion. 
To remedy this difficulty earlier inventors suggested inclosing the carbon 
burner in a glass globe, from which air and moisture were to be excluded. 
Their globes were separable to allow of replacement of interior parts. 
We do not find in the words "suitably sealed," used in the King patent 
(British, 1845, No. 10,919) to describe a modification of his lamp for 
use under water, sufBcient warrant for the contention that its structure was 
to be 80 fadically changed as to substitute a light and compact all-glass 
globe, with irremovable burner, for the cumbrous apparatus withits 
column of mercury, which he describes in détail. Neither the inclosing 
chamber of Crookes' nor the Geissler tubes (though being ail of glass 
with wires sealed in, they would not leak) were used by the prior art to 
protect incandescent burners. By reason, in part, of that mode of con- 
struction, with separable chamber, the vacua which the earlier experi- 
menters sought to secure could not be maintained. Though subséquent 
improvements in exhaust pumps might give their apparatus a higher 
inital vacuum, it would rapidly disappear in the leaking globe. It was 
against the oxygen or other carbon-consuming gases that ail prior invent- 
ors sought to protect the burner, and later inventors tried to accomplish 
the same resuit by fiUing the chamber with nitrogen or some other gas 
which was inert, i. e., did not combine with the carbon. The carbons 
themselves were also subjected to processes for making them barder and 
more tenacious. and séries of carbons were arranged to be brought into 
opération successively without opening the chamber. But one and ail 
of thèse devices failed to secure stability in the carbon. A détérioration, 
variously described as a "disintegration," a "wearing away,"a "kind of 
evaporâtion," was soon fatal to the life of the burner. The record 
abundantly establishes the proposition that, so far from turning to car- 
bon for his humer, which was to bave so high a ratio of résistance to 
radiating surface, one skilled in the art would bave been led, by the 
teachings of that art, to suppose that its instability would prove fatal to 
its use, irrespective of the size of the burner. Especially is it true that 
the use of small carbons, in the atténua ted or filamentary form, which 
Edison had indicated in the platinum patent, would not hâve been 
thought of. Nor do we find in the suggestions of Lane-Fox, either in 
his patents (British, Nos. 3988, 4043, 4626, of 1878, and 1122, of 
1879) or his other publications, any such appréciation of the cause of 
the disintegration of carbon, or any sUch proposed method of preventing 
it, as woUld controvert the conclusion that the art was looking elsewhere 
than to carbon for the burner which should hâve a future. Certainly 
v.52F.no.3— 20 
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Lané^Foxi himeèlf seems to have looked for succèss rather to his metallic 
alloys, àad bis fcompounds operated in nitrogen or other suitable gas, 
than: to carbdiiin a perfect vacuurtiv The literature of the art fuUy sus- 
Iftins the statement of Mr. Schwendler, quoted in Telegraph Journal in 
1879, that "tys càn scarcely expect thàt the principle of incandescence will 
be made use 0f for practioal illumination," uniess there be discovered a 
conductor without the defects of platinum, and"which doesnot combine 
at high température with oxygen." 

In June, 1878, and January, 1879, (United States patents 205,144, 
211,262,) Sawyer and Manindicated oneof the causes vvhich operated to 
produce this disintegration of thecarbon, viz., that" some oxygen or other 
élément or compound remains in the lamp," the carbon "oceluding sufS- 
cientair or oxygen to rendér its consumption a mère question of time," 
as "jthe least quantityOf, oxygen îa a sealed lamp is sufficient to com- 
bust an indefinite quaitiâtyof carbon." This theySought to remedy by 
heating the carbon pencils, immérsed in a hydro-oarbon liquid, to an 
extreraely high température, thus producing a hard and dense carbon, 
and on« whose spoèific iresistance was lowered by that very process. 
They alsoi, while the globe was on thepump, and nitrogen flowing in and 
out of iti heated the ^'caijbon to incandescence, thusdriving out ail the 
impurities and ocdudedgases, which are carried out of; the lamp by the 
entrent of nitrogen. "Believing that t|i« détérioration of the carbon burner 
wasduéto the presehceofoeoluded oxygen, which escaped into the 
sealed chamber and; promoted "combustion," they sought to secure 
stability by Bubstituting^lbr the oxygen they had forced out by heating 
on thé puni p an atmosphère of nitrogen. That done they sealed their 
cbamber, which seems to hâve been a separableone» 

Bdison had experimented with carbon before he devised the platinum 
lamp of his Erench; patent. Subsequently to the date of that patent, 
apparéntly because thai lamp did not seem to promise the success he 
hoped for, he again turned to carbon.^; In the course of his investiga- 
tionshe made a discovery as to thecajases of "disint^ration," of which 
he availed himself to devise ailampin which carbon, even in the fila- 
mentary form required for a bùrnér, whose ratio of résistance to radiat- 
ing surface was suoh as to apply the philosophy pointed out in his 
French-patent, could be maintained for a sufficient leùgth of time to be- 
come a commercial success. At the i date of the application for the 
French patent he had apparently réflcbed only the point that "pencils 
£not filamenfs] of carboiiican also be freed from air in this manner, and 
be brought to siich a; température that the carbon becomes pasty, and if 
it is then allowed to ooOl it iS very homogeneous and hard." The kno wl- 
edge that praotical stability could be given to a carbon filament was not 
gained until Ootober, 1879. 

The patent in suitseta forth that theretofore "light by incandescence 
has been obtained frbm rods of carbon of one to four ohms résistance, 
placed in closed vessels, in which the atmospheric air has been replaced 
by gases'that do not combine chemically with the carbon. The vessel 
holding the buraier has been composed of glass cemented to a metallic 
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base, [or, as the évidence in this casé shows, sometimes to a glass base.] 
The leading wires havftalways been large, So that their résistance shall 
be many times less than the btirner, and in gênerai the attempts of pré- 
viens persons hâve beçri to rèduce the résistance of the earbon rod. The 
disadvantages of foUowing this practiceare that a lamp having but one 
to four ohms, résistance cannot be worked in great numbers in multiple 
arc without the employment of main conductors of enormous dimen- 
sions; that, owing to the low résistance of the lamp, the leading wires 
must be of large dimensions and gbod conductors, and a glass globe 
cannot be kept tight at the place where the wires pass in and are ce- 
mented. Hence the earbon is consumed, because there must be almost 
a perfect vacuum to render the earbon stable, especially when such car- 
bon is small in mass and high in electrieal résistance. The use of a gas 
in the receiver at the atmospherio pressure, although not attacking the 
earbon, serves to destroy it in time by 'air washing,' or the attrition 
produced by the rapid passage of the air over the slighlly cohérent, 
highly heated surface of the earbon. I bave reversed this practice. I 
hâve discovered that even a cotton thread properly carbonized and placed 
in a sealed glass bulb exhausted to one-millionth of an atmosphère offers 
from one hundred to five hundred ohms résistance to the passage of the 
current, and that it is absolutely stable at very high températures. 
[Hère follow further statements as to other earbon substances and their 
manipulation.] By using the earbon wire of such high résistance I am 
enabled to use fine platinum wires for leading wires, as they will hâve 
a small résistance compared to the burner, and hence will not beat or 
crack the sealed vacuum bulb. [The burner being placed on the glass 
holder,] a glass bulb (is) blown over the whole, with a leading tube 
for exhaustion by a mercury pump. This tube, when a high vacuum 
bas been reached, is hermetically sealed. * * * -pije invention con- 
sists of a light-giving body of earbon wire or sheets coiled or arrauged in 
such a manner as to ofifer great résistance to the passage of the electric 
current, and at the same time présent but a slight surface from which 
radiation can take place. The invention further consists in placing such 
burner of great résistance in a nearly perfect vacuum, to prevent oxida- 
tion and injury to the conductor by the atmosphère. The current is 
conducted into the vacuum bulb through platina wires sealed into the 
glass." Edison's invention was practically made when he ascertained 
the theretofore unknown fact that earbon would stand high température, 
even when very attenuated, if operated in a high vacuum, without the 
phenomenon Of disint^ration. This fact he utilized by the means which 
he bas described, — a lamp having a filamentary earbon burner in a nearly 
perfect vacuum. 

Although all-glass globes, with leading wires passing through the 
glass and sealed into it, had been used before to préserve the conditions 
of the interior of a chamber from the efifects of leakage at the joints, and 
although the prior art, including the French patent, indicated that sub- 
division of the electric light was to be ôbtained by the use of burners of 
high résistance aiid small radiating surface, and although pencils of car- 
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bon :;had been tried în.imperfect iwcwa» and found wanting, it waa in» 
ventiony in view of thei teachings of the art as tp the disintegration of 
Carbon under the action; of an electric purrent, to atill sélect that sub- 
stance as a suitable'material from which to construct a bumer much 
more attenuated than had ever been used before, reduced in size to the 
filainentary form in which economy of construction requires that it must 
be used in order to avail of the philosophy of high résistance and smal] 
radiating surface, and so to combine old éléments that the disintegration 
due to "air ycashing" shpuld be practically eliminated, and the burner 
thus become Commercifdly stable. It is true that carbon burners still 
break down, that the inaprovements neither of Edison nor of other in- 
ventcîrs haye made them absolutely stable, and in a sensé it may be said 
thatEdison only made 'them more stable than they were before; that it 
ia a naere matter of degreej But the degree of différence between carbons 
that lasted one hpur and-carbons that lasted hundreds of hours seems to 
hâve been preciselythet différence between failure anid success, and the 
combination which first- achieved the resuit "long desired, sometimes 
sougl]|t;and never beforiaattainedj":is a, patentable invention. 

Itiiaalso true that. thé: combination and manipulation which secured 
a pttactically perfect vacuum by heating the bumer while the exhaust 
pump was at Work, and snbsequently sealing the globe without intro- 
ducing. a foreign gas^ isset out by Edison in his Freneh patent as a 
meains of effecting snph. a change in the condition ofplatinum as would 
permit of its being raigedto higher températures without rupture, crack- 
ing, or diminution of weight by volatilization. But the eviderifce shows 
that thô platinum lamp did not achieve success, and we think there was 
manifest invention in the substitution of carbon freed from oceluded 
gases, and placed in a nearly perfect vacuum. The change of material 
involved a reorgftnization of the lamp. Dispensing with the thermal 
regulator, which was an essential part of the structure of the Freneh 
patent, it developed new properties in the lamp by reason of the enor- 
mous différences betweefn the résistances and the melting points of the 
two materials; it utilized the discoveçy of that cause ("air-washing") of 
the instability of carbon.which seemed to preclude aU hope of its future 
usefulness as an incandescent illuminant. Finally and principally, by 
the substitution, thecçi was presented the complète combination of élé- 
ments, which for the first time in the art produced a practical electric 
light. Weareof the opinion that on; principle and; under the author- 
ities such a substituticin of material is invention. Experts called for 
the défendant hawiesitified that such change of material involved no in- 
vention, because the^xise^ as a substitute for platinum, of carbon of any 
size, operated in a vacuum, would be obvious to one skilled in the art. 
To this proposition we cannot assent. Sawyer and Man were skilled in 
the artibutieven after they hadlearned how to force out the oceluded 
gases, and Withdraw: tbem from the lamp chamber, they turned away 
from the ivaeuumthns ready to 'their nands, feeling no^oubt that thej' 
were foUôwing the teachings of the art in seeking stability by the use, 
not of à vaeuum, but of a nitrogen atmosphère. Edison was skilled in 
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the art, but after he had the nearly perfect vacuum of the French pat- 
ent, secured against leaking by the all-glass globe of Geissler and Crookes, 
it was only after months of patient and persistent experiment that he 
found, in the substitution for his platinum of a filament of carbon, the 
fiuccess he had long sought for, but not till then attained. 

The second claim of the patent is broad enough in its phraseology to 
cover the invention above set forlh, at least when the burner is a carbon 
filament. This last word is not specifically defined in the patent, 
though it therein appears for the first time in the art. It was a com- 
mon English word with a meaning sufficiently plain to indicate that the 
cross section of any article which it was used to qualify must be so small 
as to be thread-like; and we think a suflScient indication of what that 
size is would be aSbrded by an examination of the ordinary threads in 
common use. An examination of the patent, however, indicates its di- 
mensions with more exactness. It is to be fragile, so small in cross sec- 
tion that, compared with older carbon rods, its use is a "reversai" of 
former practice. One of the substances suggested in the patent to be 
used as a burner is to be reduced to .007 of an inch in diameter. Or- 
dinary cotton thread, also suggested in the patent, bas varying diame- 
ters, the largest in common use being l-64th of an inch. The patent- 
office model bas a diameter of about l-66th of an inch. The évidence 
fails to satisfy us that the prior art furnished any burners less than twice 
this size. In contradistinction to thèse earlier burners, Edison çalls 
his burner a "filament." The term is apt, and we do not think he was 
required to specify, by thousandths of an inch, its précise maximum 
and minimum. Surely no one could doubt that burners nearly ap- 
proaching in size the examples of his filament, shown in the patent, 
would be filaments, nor that burners nearly approaching in size the ear- 
lier rod burners would be rods. Thejdefendant's burners are smaller in 
cross section than the cotton thread of the patent-office model, and in- 
disputably lie wholly on one side of the dividing Une between rods and 
filaments, which, therefore, for the purposes of this suit, need be no 
more closely defined. The carbons which défendant opérâtes in a high 
vacuum, in all-glass chambers with platinum wires sealed in, and which 
by such method are not exposed to air washing, and are thus rendered 
practically stable, are filamentary in size, and therefore filaments, wilhin 
the meaning of the second claim, unless that word is to be qualified as 
défendant suggests. That it is to be so qualified by importing into it a 
"coiling" of the burner is unwarranted in view of the fact that the pat- 
ent refers to both coiled and uncoiled threads, and the third claim spe- 
cifically coversthe coiled form. The first claim is the comprehensive 
one, intended to include — and by its use of the words, " made as de- 
scribed," in fact including — the principal invention, as the draugbts- 
man understood it, to wit, the burner, which was to subdivide the elec- 
tric light by its ratio of résistance to radiating surface, and also the sub- 
rsidiary inventions (') of coiling when desired, either as effecting that 
ratio or as a î>rGî.sction against fiickering; (2) of securing the burner to 
*he v.'irés; and (3) of providinga place for its opération, to wit, the ex- 
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hausteà âlt^aBs globe, whieh would insure praetical stability. To cover 
each of thfeéfe inventions a separate spécifie claimismade, and the sec- 
ond claiiri Seems clearly iûtended to cover the combination of parts 
which secUres the stability of th« burner, irrespective of the fact whether 
it is coiled or uncoiled, is clamped to the leading wires or secured by 
the plastic coHîbiniation of the lourth claim, is inade out of one or other 
of the varieties of carbon mentioned in the patent,' or even out of some 
other knowii variety not mentioned therein, irrespective also of the fact 
whethér itâ résistance is higher or lower, exeept so far as its filamental 
character aiîd its designed fonction would détermine the measure of that 
résistance. 

This conolasion seems plainly indicated by the peculiar phraseology 
of the claim. It is for " the combination of carbon filaments with a re- 
ceiver made entirely of glass, etc., and from which the air is exhausted, 
for the purposes set forth;" that is, for the purpose of preventing the 
disintegration of the burner resulting from airwashing. Ail the experts 
and ail the counsel agrée that the words "carbon filaments" should read 
"a carbon filament," because the combination of the patent contemplated 
only the incandescence of a single filament in each lamp. This is quite 
correct, but thewords thus altered found their place in the claim through 
no mère clérical error. Inapt though they may be to describe the indi- 
vidual concrète combinatiôns which were to be protected against infringe- 
ment, they are illuminative of the effort of the draughtsman to secure 
his exhausted all-glass receivers in combination with carbon filaments of 
ail kinds, and he used the plural, omitting the phrases "of high résist- 
ance" and "made as described," used in the first claim, in order to make 
sure that he should not, as to this second claim, be confined by con- 
struction to any one variety of filament. For this reason the further 
limitations, which défendant seeks to read into this claim, viz., that the 
filament mtist be one of high spécifie résistance, or of at least 100 ohms 
résistance, cannot be accepted. 

The second claim may be thus paraphrased: The combination of car- 
bon, filamentàry or thread-like in size, and properly carbonized, used as 
an illuminant in an incandescent electric lamp with a receiver made en- 
tirely of glà^sj and from which receiver the air is exhausted to such an 
citent that disintegration bf the carbon due to the air-washing action of 
surrounding gàses or to any other cause is so far reduced as to leave the 
carboii practJcally stable. Defendant's lamps are plainly infringements 
of the second claim as thuô construed. 

Défendant further contends that the patent is invalid because it does 
not 80 describe the lamp as to enable a person, skilled in the art at the 
date of the patent, to make a practically useful structure. The évidence 
of the witness Howell seems to us a conclùsive answer to this contention. 
He made, as he testifies, according to the directions of the patent, and 
using only proeesses known to the art before its date, incandescent lamps 
such as the patent describes, which lasted 600 hours. Défendant criti- 
cizes this évidence, because the witness subjected the filaments made by 
him to the action of the electric current during the process of exhaustion. 
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But the patent repeatedly directs that tbe vacuum shall be high, and 
nearly perfect. Sawyer and Man had, prior to the date of the patent, 
shown that there were occluded in the carbon itself, and in the varions 
internai parts of lamp chambers, gases and impurities which are set free 
by the passage of the current. Manifestly, if they were net removed 
before sealing, the nearly perfect vacuum would soon disappear. Edi- 
son's French patent îilso détails a process for forcing them out of plati- 
num and removing them while exhausting is going on. A person who 
was sufSciently skilled in the art to know of thèse earlier publications, 
and was carefully solicitons to conform to the directions of the patent, 
would naturally hâve resorted, as Howell did, to this method to secure 
a vacuum free, so far as might be, from the intrusion of such occluded 
gases. It is contended, however, that this process of'electric heating 
on the pumps" in efifect produces a carbonization of the filament; that 
it is now used as a part of the process of carbonization; and that, be- 
cause the patent simply directs that the filament be "properly carbon- 
ized," becsuse electrical heating is now used with the understood object 
of supplementing the work of the carbonizing furnace, because Edison 
bas always thus heated his filaments, and because such additional car- 
bonization is necessary to make a practical lamp under his patent, — 
therefore he has either purposely suppressed an essential élément of his 
process, or has failed to give the full, clear, and exact description of it 
which thô statute calls for. To this proposition we cannot assent. It 
is immaterial that the philosophy of electrical heating on the pumps is 
better understood to-day than it was in 1879, so long as the require- 
ments of the patent would not be complied with by one skilled in the 
art uniess he did in fact so beat the filaments. Whether he heated to 
carbonize, or to secure a nearly perfect vacuum, the resuit would be the 
same, — an operative lamp produced by foUowing the directions of the 
patent with the ordinary skill of the art, and that is ail the patentée 
was required to show. 

The other défenses interposed by défendant may be more briefly i\o- 
ticed. The patent in suit was issued January 27, 1880. A patent for 
the sarne invention was issued in Canada, November 17, 1879, (No. 10,- 
654,) the term of which, expressed on its face, was five years; but the 
Canadian statute gave to the owner of the patent the right to an exten- 
sion at his option, on the payment of a required fee, for the further pe- 
riod of 10 years. On May 4, 1883, the owner paid the fee required, and 
on October 30, 1883, obtained certificats of extension. In Bâte Ranger- 
ating Go. v. Hamnimid, 129 U. S. 164, 9 Sup. Ct. Rep. 225, it was held 
that, so far as the term of a Canadian statute operated to curtail the 
term of the United States patent under section 4887, Rev. St. U. S., it 
should be regarded as a continuons term for the entire period. It ap- 
pears, however, that on March 5, 1880, a patent for the same invention 
-was granted in Sweden, the grantee of which subsequently failed to 
prove, as required by the law of that country, that the invention was 
^'being constantly practiced within the kingdon." Thereupon, on March 
5, 1883, the Swedish patent right was lost and forleited. Défendant 
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èoiitettds that in conséquence the Canadian patent expired on the same 
day, March 5, 1883, or, if it continued till the expiration of the first 
five years expressed on its face, viz., November 17, 1884, it could net, 
by the payment of fées ôr the certificateof the Canadian commissioner of 
patents, be extended for the additional 10 years. For that reason de- 
fendant contends that the case at bar is distinguishable from Baie Re- 
frigeratîng Co. v. Hammond, and that the patent in suit expired with 
the Œîiftdian patent, feither on March 6, 1883, or on November 17, 1884, 
prior to'the beginning of this action. Tbe Canadian statute provides 
asfoUôiîTs: , 

;' An inventer shall not bè entitled tô a patent for his invention if a pat- 
ent thé|'yfOr in any ôther conntry sliall hâve been in existence in such coiin- 
try thiire than twelve œonths prior to tliô application for such patent in Can- 
àdkr, NMd if during such twelve months any person shall bave commenced to 
màqafticture in Canadathe article for which ;such patent is afterwards ub- 
taii)^, sçipb person shall continue to baye tbe right to manufacture and sell 
suc^^ribicienutwithstandingsuch patent; and underanycircHmstances, when 
à f Oreign patent exists, tbe Canadiàb patent shall expire at the earliest date 
ât wbich any fôreign patent for the Same invention expires. " 

The soundness of the defendant's contention dépends on the meaning, 
uilder ^Canadian law, of the phrase " where a foreign patent exists," as 
used in this statute. If that phrase is confined to foreign patents which 
ëxist before the relevant Canadian patent is issued, the loss and forfeiture 
of the Swedish patent right in no way affected the Canadian patent to 
Edison. The meaning of this phrase, has not been dedared by the Can- 
adian courts; but a careful exainination of the évidence given by the 
Canadiaia lawyers who hâve testified as to its practical construction b}' 
the Oahàdian :government, and hâve given their professional opinions as 
to its meaning in Canadian law, satisfies us that it is there used as cov- 
ering only foreign patents which exist before the issue of the relevant 
Canadian patent. We are of opinion, therefore, that neither directly 
{Pohl V. Bremng Ob., 134 U. S. 381, 10 Sup. Ct. Rep. 577) nor indi"- 
rectly, thrbugh thé Canadian patent, is the patent in suit affected by 
what happened to the Swedish patent. 

The failure to limit the patent in suit on its face to a shorter terra than 
17' years, so as to expire at the same time with the prior foreign patent 
haVing the shortest term, does not afifect its validity. Bâte Refrigerat- 
ing Go. V, Hammmd, 129 U. S. 161, 9 Sup. Ct. Rep. 225. Nor do we 
think -that validity is in any way aflfected by the attempted certificate of 
correction. The patent, as origirially issued, being in every respect a 
regUlarly executed document, and the statute providing for no subsé- 
quent altération thereof by the patent office, (except in cases of reissue, 
which this is not,) the action ofthe commissioner in indorsing it with an 
atteraptêd *' correction " was without jurisdiction, and whoUy void. 
And în the absence of any provision of law contemplating the surrender 
of an original patent by the grantee or holder, except for reissue, we can- 
not find, in the request to bave such unauthorized correction made, any 
reason for holding- that the patent was by that act surrendered. 
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It is further urged by the défendant that the suit abated on Decem- 
ber 31, 1886, by reason of the dissolution of the complainant conséquent 
upon its merger, at the date named, in the corporation "Edison Electric 
Light Company." Except for the statute of the state of New York, per- 
mitting consolidation, the original companies could not hâve thus merged 
themselves into a new corporation. The state, which thus provided for 
the consolidation of the créatures of its own création, undoubtedly had 
the power to regulate the manner of that consolidation and the extent 
to whieh the functions inhérent in their former life should be thereby 
suspended or destroyed. Among thèse functions was the conducting of 
suits, actions, and proceedings in courts of justice. The right to appear 
as a party litigant was one which the corporation or artificial person ob- 
tained by the act of the state which created it, and it certainly has never 
been contended that because that création was under state law such ar- 
tificial person could not be a party litigant in fédéral courts. When the 
state underU)ok to regulate the matter of consolidation, and the extent 
to which it should terminate the life of the artificial persons it had 
created by destroying their functions, it expressly provided (Laws N. 
Y. 1884, c. 367, § 6) that— 

"Ko suit, action, or proceeding then pending before any court or tribunal, 
in which any corporation that may be so consolidiited ia à party, or in which 
any such stockholder is a party, shall be deemed to hâve abated or been dis- 
continued by reason of any such consolidation; but the same may be prose- 
cuted to final judgntient in the same manner as if thesaid corporations hiid not 
entered into the said agreement of consolidation; or the said new corporation 
may be substitnted, " etc. 

The state, by this act, expressly avoided interfering with the contin- 
ued exercise of the artificial person 's functions as a litigant in cases when 
such functions were already in use. Therefore, being properly a party 
litigant in the suit before consolidation, it would remain so afterwards, 
not because the state statute is operative to regulate the practice and 
procédure of fédéral courts in equity suits, but because, so far as the liti- 
gant life of the artificial person (properly a party to the suit when brought) 
is concerned, there has been no change, the only power which could de- 
stroy it having scrupulously refrained from doing so. As by the con- 
solidation ail the property and rights of the old company were trans- 
ferred to and vested in the new, (Consolidated Act, supra, § 5,) and the 
new company succeeded to ail the obligations and liabilities of the 
old one, the fruits of any recovery belong to the new company, and 
the provisions of an adverse judgment can be enforced only against 
it. The survival for purposes of pending suits is therefore merely 
nominal, but that is no anomaly; provisions of law allowing personal 
représentatives to continue suits in the name of the original party after 
his death are common. 

Nor do we find any bar to the maintenance of this suit in the provi- 
sions of section 4898, Rev. St. U. S., that "every patent or interest 
therein shall be assignable in law by an instrument in writing." Whether 
the bare légal title to the patent in suit passes with ail bénéficiai interest 
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îû 'tbe patent by Ihe consolidation to thé new cbmpany , or whether some 
ÎQBtnïîDent ia writing mnist tstill bé > execdted to niake su oh ttanefer com- 
plètevifth» life of thebld cpmpany continuing sufRciently to> eonsummate 
thedevôlùtion whi'«hthecoris61idation act provided for,— &ee'Edison Electric 
lÂghtQo.t.New Havm Ekctirie Cb., 35 Ped. Rep. 236,) the new company 
would hâve the right to continue, under tbe name of the old one, pend- 
îng litigatiôn to enforce'ïights which are in fact its own, with the same' 
forces and feflTect as if it wereitself complainant. We do not find in the 
variougi cohtïàcts intrôduoed in évidence sufiBcient warrant for holding 
that tbe JcSomplainant was "without such interest in the subject of the 
contrpversy as to éhable it tQ maintain the bill in its own name without 
joiningother parties," norido the factsmakeout such a case that injunc- 
tionshould be refuaed on any theoryof lâches or équitable estoppel by 
reasoni of undue delày in bringing suitjkor acquiescence in known in- 
friàgenieMts. 
The decrèeof the circmt court istherefore afBrmed, with costs. 



AsHTON Valve Co. r. Coale MuFFlsai & Safety Valve Co. et at 
(Ç%cu« Court o/iâppeate, JToMrfft Circuit. Octobçr 11, 1893.) 
NO.Û. ' 

1. PATBNTS fOBi llKVENTIONS-rANTICIPATION-rSAPBTr VaLVBS. 

, Clalm 1 of ,letters patent No. 200,119, isSued February 12, 1878, to Henry G. Ash- 
tbil, for ail improvemént in" safety valves, conslsting sùbstantially of an ordinary 
spring Valve la^th a pop-vt^Vé chawber added, in combination with a valve seat, an 
indosed spring obamber, and an inclosed discbarge cbamber, is void beoause of an- 
ticipation byihe En^lish gâtent of 1872, No. S91, to Oiles. 60 Fed. Rep. 100, af- 
finned. ■ -[i, ; ■'. ; ■ ,i- ■ 

2. Same— Bjctbnx pF pLAiw. j , 

In bis spedflcations Asbton States that his combination is very important "in 
ail cases wbers the steamis prevented in any way from eacaping freely from 
tbe hood or ca^ing, as is often the case. " In another place be states that he pro- 
Vidés holirà or vents in thé spring cbamber for the escape of such steam as may en- 
ter it, but tliese vents are not mentloned in the claims, wbich cover merely the 
above combination. "arranged to operate as desuribed. ". Beld, that the patent did 
tiot coVer the Usé of thé Vent holes. 50 Fed. Rep. 100, afflrined. 
8. Samb— Anticipation— Sbniob akd Jxrsioà Patents— Evipence. 

Letters patent No. a99,508j issued June 8,' 1884, to Asbton, for a combination of a 
mufding cbamber, surroundmg a safety valve, with a pipe oommunicating from the 
spring chamber tO the outàide' air, was anticipated by patent 297,066, issued April 
15, 1884, to COale, which oov^r* practicallSr the same features, complainant having 
failed to show by apreponderanoe of the évidence that Asbton was in fact the first 
inventer. 50 Fed. Rep. 100, afflrmed. 

Appeal from the Circuit Court of thê -United States for the District of 
Maryland. 

In Equity. Suit by the Ashton Valve Company against the Goale 
Muffler & Safety Valve Company and others for infringement of pat- 
ents. In the circuit court the bill was dismissed. 50 Fed. Rep. 100- 
Complainant appeals. Afiirmed. 
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J. E. Maynadie)', ior appellaut. . 

W. J. O'-Bnera and £r. 7. Jïbiion, for appellees. 
Before Goff, Circuit Judge, and Hughes and Simonton, District 
Judges. 

Hughes, District Judge. This suit relates to safety valves applied to 
steam boilers, particulariy to those used on the locomotive engines of 
railroads. It présents two questions for adjudication. Oneis whether 
the first claim in complainant's patent, No. 200,119, was patentable, 
and bas been infringed by défendant in the safety valves which it man- 
ufactures and sells, one of which is exhibited with the évidence in this 
cause. The other question is whether the défendant, in making and 
using his combined safety valve and muffler described in patent 297 ,066, 
one of which is exhibited, infringes complainant's combination of safety 
valve and muffler, described in patent 299,503. The court below de- 
creed for the défendant on each of thèse questions. To this decree the 
complainant bas filed 20 assignmwits of error. It is hardly conceiva- 
ble that the court below could bave fallen into as many as 20 distinct, 
différent errors in passing upon the two questions at issue; and this 
court will not enter seriatim into an examination of thèse several assign- 
ments, but will treat the subject in a more compendious manner. 

Between 40 and 50 exhibits bave been filed in the évidence in this 
case, consisting, for the most part, of patents granted to varions persons 
by the United States and Great Britain, illustrated by copies of the 
original drawinga, and several of them also by models of machines in 
actual use. They show the évolution through which the steam saiety 
valve bas passed in the last quarter of a century. They show that nei- 
ther one of the patents, 200,119, 297,066, or 299,603, with which we 
are immediately concerned, embraces any novel principle, and that 
thèse patents embody only some change of mechanical form, arrange- 
ment, or combination more or less variant from safety valves and muf- 
fler attachments previouslj^ in use. The utmost claim of their authors 
(with an exception that will appear in the sequel) is for novelty in the 
combination of known devices, and not novelty in any principle discov- 
ered. It is true that the combination of known devices in such man- 
ner as to produce results new in kind or character is patentable; yet, 
when patents for the combination of known devices in such manner as 
to produce results new and better only in degree than others previously 
produced are brought before the courts, they are held to be nonpatent- 
able. 

In further introduction to the subject before the court, a few tbings 
may be premised about safety valves and mufflers. The original safety 
valve was used in connection with a spring, — usually a spiral spring, — 
by which the amount of pressure to be allowed in the boiler before es- 
cape could be regulated. This spring safety valve was at first not in- 
closed from the outer air. Afterwards a metallic cylindrical chamber 
or box was placed over it, with more or less vent in the top for the out- 
let of any steam that might find its way into this box, as a safeguard 
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against back pressure. Expérience with this simple form of safety 
valve taught that, while it was easy enough to contrive a valve which 
would relieve the boiler, yet it was diflBcult to devise one which, while 
it opened against the increasing résistance of the spring, would close 
quickly under the pressure of the same spring against the steam. It 
was found in practice that thèse valves were liable either to open too 
long, allowing too great an escape and à waste of steam, or not long 
enough to permit the escape of the amount of steam necessary to safety. 

Then came the valve called the "pop valve," invented by Richardson, 
patented in 1866 and 1869, which consisted of an addition to the ordi- 
nary safety valve. Its inventer, describing it, says in substance: It 
consista in forming the valve with an additional surface outside of 
the ground joint for the escaping steam to act against; this additional 
surface being surrounded with an oyerlapping lip, rim, or flange, which 
prqjects downwards sufficiently to leave but a narrow escape for the 
steam when the valve is open, but which, although of greater diameter 
thah the valve seat, yet, by means of the lap, présents a less area of 
opening for the escape of steam than is produced at the valve seat; so 
that the steam which escapes through the area between the valve and 
seat shall exert pressure against the additional surrounding surface, and 
thereby not only open the valve completely, but hold it up until the 
pressure of steam in thè boiler falls below the pressure by which the 
valve was opened. This huddling of the steam after its passage through 
the valve by means of an additional chamber having a restricted outlet, 
formed byits lap, or flange, which reaches down nearly to the surface 
surroupding the valve seat, accomplished the desideratum which the 
simple safety valve faUed to do; the; additional chambrjr, its flange, 
and its restricted outlèt,!for the stéamjlôonstituting what has become 
knàWû as the " pop valve." The disoharge of steam from the simple 
valve and the pop val\^e was either into the open air brinto a chamber 
calleA' the ."discharge chamber." If it is made to pass into such a 
chaftiber, the outlet from it is generally unrestricted; and it is to this 
discharge chamber or its outlet that apparatus for preventing the noise 
attending the escape of siteam, called ithe "muffler," is attached. It is 
with this discharge chamber, and the muffler attached to it that we hâve 
to do in the case under considération. 

Henry G. Ashton, the inventor of the apparatus patented by No. 200,- 
119, described it in two claims, with the first of which only hâve we 
any concern. His language in this first claim was: 

"What I claim as my invention is: (1) In a safety valve, the valve, h, 
having the chamber, «, in oombination with the seat,,;', cylinder, d, and cas- 
ing,/, n, arrangea to operate substantially as described." 

His chamber, s, is the pop chamber. His cylinder, d, is the cham- 
ber inclosing the spring of the valve. His j is the valve seat, and his 
casing, /, n, is the cylinder constituting the discharge chamber, covered 
by a hood. So that hiS flrst claim, written in words instead of letters, 
is of a combination made up of a safety valve consisting of the ordinarj' 
spring valve, having the pop-valve chamber added, in combination with 
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a valve seat, an inclosed spring chamber, and an inclosed discharge 
chamber, arranged to operate substantially as described. In the de- 
scriptive clauses of his spécification he says that the main feature of his 
invention consista in combining a pop valve with a hood or casing to re- 
çoive the escaping steam, and a cylinder into which the valve rises, mak- 
ing an under-discharge pop valve, that is to say, a pop valve in which 
the escaping steam is prevented access to the outer surface of the valve 
by means of a cylinder into which the valve rises, and in which it fits 
closely enough to prevent the entrance of any considérable portion of 
the escaping steam. More briefly, his claim consists in combining the 
spring valve and pop valve with the spring chamber and discharge 
chamber. He asserts that he is the first to combine the two features in 
one valve, and remarks that he "has discovered that this combination is 
very important in ail cases where the escaping steam is prevented in 
any way from escaping freely from the hood or casing, as is often the 
case." 

It is this claim, thus stated and described, which the complainant in- 
siste has been infringed by the défendant in this suit. The patent is 
not foi an original discovery, but only for the combination which has 
been described. But the patents of Ashfield, granted in 1869, No. 97,- 
472, and of Prescott, granted in 1871, No. 121,659, show the combina- 
tion of an under-discharge safety valve with a cylindrical chamber in- 
closing the spring and protecting it from back pressure of the escaping 
steam. Ashton's patent merely substitutes the improved pop valve in 
the place of. the simple spring valve. In this substitution there is cer- 
tainly ilo invention; the resuit obtained being better only in degree, and 
not in character. Even if this were not so, the English patent granted 
toGiles inl87:2,numbered 891, shows a pop valve with under-discharge, 
—that is to sayj with the spring inclosed from the steam by an inner 
casing,' — in combination with an outer casing to confine the steam, so 
that the; steam, passing the valve, ascends between thèse inner and outer 
casings, and then escapea through perforations or other outlet in the 
hood or top of the machine. This patent of Giles anticipâtes patent 
200,119 as to its first claim, and has reduced the complainant to the 
necessity of relying for novelty upon what it claims now to be a stric- 
tured outlet for steam in the discharge chamber, — a device not claimed 
nor described in the application for patent 200,119. It is a settled 
principle of law enacted by statuts and announced by the courts that a 
patentée and his assignées hâve no right to the exclusive use of any thing 
patented which the inventor has not distinctly claimed in his applica- 
tion for the patent. 

It seems perfectiy clear that the patentée did not claim a strictured 
outlet from his discharge chamber in his application for patent 200,119; 
j'et the complainant, in its twelfth assignment of errors, insists that the 
court erred in not holding that no safety valve was known prior to 
patent No. 200,119 in which steam couid be prevented from escaping 
freely from the outer casing (discharge chamber) without crippling the 
actionof the safety valve; that the first claim in patent 200,119 covered 
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a3iî8àfe<iyivàlweé with thativitai featurej-aiid tliat<the saiùty valves made 
atld ^«faîld: iby ihe défendant; caiitairàed that vital featùre, and would be 
wortèîleBS^Îtbôul: it. In its thirteénth assignmentdltsays that the court 
erred in :disregarding the fact tbat no structure was known prior to pat- 
ent 200jll9, '«nd claîmed ' iû; tJieifirstclaim, in. which there was a stric- 
tured ohamberto inoreaseth« lifting forcé of the valve, J^meaning the pop 
chambé^)' à' second strietured ehamber in which the eseaping steam was 
confinedi (meaning the diseharge ehamber,) and an unstrictured eham- 
ber, (niieaïiiag thé spring- valve ehamber,) which shielded the valve from 
the prëssofe in the second strietured chamberibr discharge ehamber. 
And in its fourteenth asaignment it repeats the; asseveration that no 
structurewaa known prior to patent 200,119 in which the steara which 
escapèd past- tbô Valve was compelled to pasa into a hood or casing, 
from WhicècSt was prevented from eseaping freely. 

Nothing oan be more obvious in this patent 200,119 than that no 
claim is made in its spécifications for a restricted outlet from the dis- 
charge éb'amber, noW asserted to be a vital feature of the patent. The 
drâwing; filéd with the application Shows quitea large outlet from the 
discharge ehamber', which is not lettôred or described in tlie spécifica- 
tion, and is àpparently so large as' tofail even to suggest a restriction of 
the steam passing out of it. Thereis a sentence in the spécification al- 
ready quoted in which the patentée says: "ï hâve discovered that this 
combination is véry important in ail cases where the steam is prevented 
in any way from eseaping freely from the hood or casing, as is often the 
case," — a eeûtènce which merely suggests that the steam may, from 
some causé nôt defined, fail to escape ifreely from the diseharge ehamber. 
But the patentée does not describé or even méntioii any spécifie means 
of preventing the freé ésoftpe; muCh less does he claim a strietured es- 
cape of steam from tbe discharge ehamber as à vital feature of bis com- 
bination. Ib insisting now that the défendant hàS incorporated this 
vital feature iii its safety Valve, the complainant seems to place itself 
precisely wifhîn the animadversion of the suprême court in the case of 
Western Electric Mankif^g Go. v. Ansonia Brass & Qopper Co.^ 114 U. S. 
447, 5 Sup. et. Rep; 941, where it sayéî 

"It bas bèen held by this court that the scope of letters patent ahould be 
limited to the invention obVered by the claim; and, though the claim may be 
illustrated, it cannôt bô élhlatged, by the language of other parts of the spec- 
ifioatton. Tbe éléments of the proceas under colisideration cannot, there- 
fure, be beld to be covered, by the patent. The contention that the patentée 
intended to Include it in his proceas is çvidently an a^terthought." 

So the claim hère of a device for restricting the outlet of steam from 
the dischaïge chambèr bf the Ashton valve is evidently an alterthought. 
It was not spèoififed iû the claim accompanying the spécification of pat- 
ent 200,119, ûor dèsCribed, and, évèn if hinted at et ail, it waS in terms 
so vague as tô àvàil nbthing as a claim of the vital feature of a patent. 
The patentée clàimëd nothing new in his spécification ôf patent 200,119 
but the coinbiliation of previously known devices,'Whi6h combination 
he theré precisely described. Yét the coinplainaht now insists that thàt 
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patent does contain something new; the novel feature beîng a strîctured 
escape of steam from thg di^chârge chambet, now ranked as the vital 
feature of No. 200,119. We havç said enough to show that such con- 
tention is inadmissible, and that the use of a strictuf^d outlet from the 
discharge chamber by the défendant, in combination with an inclosed 
spring and pqp valve, consti tûtes no infringement of patent 200,119. 

It may bé well to advert, before concluding this branch of the subject, 
to what is said in the brief and évidence of complainant concerning vents 
or outlets from the spring chamber of the Ashton valve for such steam 
as may enter it in escaping from the valve. In the application for this 
patent it is merely stated that holes are provided to give free outlet to 
steam entering the spring chamber; but this feature is not spoken of as 
an invéntiori or dîscovery, and is not distinctly mentioned in either 
olaim of the application. If it is claimed at aU, it is done merely in 
combination With the patentee's peçuliar form ôf pop valve; and, as de- 
fendant does not use this latter, there is no infringement in that respect. 

The second question in this suit relates to patents for mufflers in com- 
bination with safety valves, — one of them, belonging to the défendant, 
issued to Coale in April, 1884, numbered 297,066; the other, belonging 
to complainant, issued to Ashton in June, 1884, numbered 299,503. 
Each of thé two patents is for a combination of a muffling chamber, 
surrounding a safety valvcj with a pipe communicating from the spring 
chamber through its top or hood with the outer air. They are substan- 
tially the same machine; and, although much évidence was taken upon, 
and much space given in the briefs to a discussion of, the relative 
merits and constituent parts of the two implements, it is quite unneces- 
sary for the court to go into thèse matters. This branch of the case 
turns upon a simple question of law, into which no question of mechan- 
ical invention enters. The defendant's patent having been issued be- 
fore that of the Cbmplainant, upon an application filed in advance of 
the latter's application, the burden of proof is upon the complainant to 
establish a prior use of the machine by a prépondérance of testimony 
over that of défendant to the contrary. This the complainant bas failed 
to do. The défendant proves the use of a combined muflier and safety 
valve équivalent to that described in patent 297,066 as early as 1882. 
The complainant attempts the same thing in regard to patent 299,503, 
but fails in the effort. Its witnesses speak chiefly from memory, in 
terms far from positive or conclosive; and, when referring to written 
memoranda, fail to antedate the year 1884. On this branch of the case 
the priority of its patent establishes the right of the défendant to the ex- 
clusive use' of its ' implement as against the complainant. What its 
rights are as against the rest of the world is not in issue in this cause. 
On the whole case, this court is of opinion that thère was no error in 
the decree of the court below dismissing the complainant's bill, which 
is therefore affirmed. 
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■' li: : ?: The Rapid Tbansit. 

Dëminq «e al. V. The Rapid Transit. 
(IMMrtct Court, X>. îTasTiinflftoTi, N. D. Ootober 3, 1892.) 

No. 414. 

1. AOKiBijf/rT Pi^ASiNO— Cbpxktubb. 

tJndep à liDél in refn oa a bontract of affreightment to recover for cargo de- 
strOyed in éxtinguishing a flre, libelant may be allowed to shift his claim to a de- 
mand for a gçneral average, when tbe fucts alleged in the libel and answer ara 
sùfflcieut; taK@n together,!» sustain the same. Dupont de Nemours v. Vance, 19 
How. ira, followed. 

a. Ssippinch-tIDamaoe to, iFEBionr-^FiBE. 

A Bte^mpir with a cargo, ohlçfly of lime, tooli flre, and was scuttled by tlie clty 
are dé^iîrtûlent, that being the only method of preventing a total loss of the vea- 
sel apd càt-go; Whereby tïielime was destroyed. Heldi that under Rev. St. § 4388, 
\<rhiel>. provides that no owner of ,a vessel shall be liable for any loss happening to 
the càrgb by flre unless caitised by his design or neglect, the parchaser bas a com- 
; plete ddfeaae against an action to rem against the vésâeL 

8. Q-BKBKAt , AysÉltAOE— Caboo' iN'JtmBi) IN SrppREsstsa Fibb. 

ïlio owner pf cargo wbich is damaged by wator in sQppressing flre is entltied to 
oempensàtiçih in gênerai average. J%e Boanoke, 46 Fed. Rep. 897, foUbwed. 

4. BAMB— ÊAMS C* SHIPOWNEK'k CONTBIBUTION— iNSURAliOB. 

InsQitâncQ.i^inot a part of an Qwner's interest in a Ship, and in casés of gênerai 
average the amount of inguranoe received by him shonld not be adde^ tOi the value 
of What #assaved, for thé pur'pose of incréasing the fund tO be distributed. The 
GiPu ofWtmpioh, 6 Sup. Ct.,Eep. 1150, 118 IT. S. 468; ThC' Scotland, 6 Supl'Ct. Rep. 
1174, 118. tJ. g. 507; and The Qreat Western, 6 Sup. Ct Rep. 1173, 118 U. a 530,— 
followéa;; •'" ' ■ ■ " ' 

8. ADMikÀiiT— fôosws. , ' 

A Hhé^atiin rem, sning on the oontract of aftreightment to recover damages for 
loss of cargo, failed to snstain the allégations of his pleadings, and inoreased the 
expetiseof the case by intrt)ducihg imnlaterial évidence. He wai allowed, howr 
eyer, to;repovér in général average, but had not attempted an adjustment on that 
basis before oommençlng the suit Held, that he was not ei^titled to fuU. costs. 

In Afjmiraity. Libel in rem hy Deming, Burntrager, and othera 
against tlîe st^mer Rapid Transit, Elmer E. Gaine, claimant. Decree 
for gênera) average. 

Appkgateéc Tiiîow, {orlibelanis. 

John 3. Mdçr, îoT clsàmant, 

Hanfobd, District Judge. On the 14th day of August, 1891, the 
steamer Rapid Transit, syith a cargo consisting principally of lime on 
board, suffered damage by fire in the harbor of Seattle, and was, by the 
fire department of the city,, beached and scuttled for the purpose of ex- 
tinguishing the fiâmes. The sinking of the steamer caused a total de- 
struction of the lime, but that was the only method by which a total 
loss of tbe vessel, as well aa thecai^o, could hâve been prevented; and 
it was eifFective. The libelants owned the lime which was destroyed, 
and this suit was instituted by them to recover the full value thereof 
upon their contracta of affreightment. 

Section 4282, Rev. St. U. S., provides that — 
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"No owner of any vessel shall be Ijable to answer for or mafce good to any 
person any loss or damage which may happen to any merchandise wliatever, 
which shall be shipped, taken in, or put on board any such vessel, by reason 
or by means of any flre happening to or on board the vessel, unless such fire 
is caused by design or neglect of such owner. " 

The claimant purchased the vessel after the fire, and he claims the 
protection of this statute on the ground that if the former owners are, 
by its terms, shielded from liability upon their contracts, the vessel is 
also entitled to immunity from proceedings in rem. I find that there is 
in the proofa absolutely nothing to support an accusation against the 
owners of any intentional act or négligence which could hâve been the 
cause of the fire and conséquent injury to the vessel and her cargo; there- 
fore the statute affords a complète défense as against the claim origi- 
nally put forth by the libelants. 

The libelants, however, after a total failure to sustain their original 
claims for the full value of the lime because of the breach of the con- 
tracts of affreightment, hâve taken a departure, and now assert that the)- 
are entitled to recover a portion of their losses upon a basis of gênerai 
average. AU the facts essential to a recovery in gênerai average, addi- 
tional to the allégations contained in the libels, are set forth in the an- 
swer; The objection, therefore, that the allégations of the libelants are 
insufficient to make a case of gênerai average is technical, rather than 
substantial. I hold that, although there has been a radical departure, 
the case as now developed is one in which the court may lawfully appor- 
tion the losses sustained aniong the losers. It is expédient for ail the 
parties to hâve their différences growing out of the transaction allegççd 
in the pleadings, and which are cognizable in a court of admiralty, fully 
determined in the présent suit, rather than bear the additional expenge 
and suffer the delay incidental to commencing anew; and it is compé- 
tent for the court to decree "upon the whole matter before it, taking 
care to prevent surprise, by not allowing either party to offer proof touch- 
ing any substantive fact not alleged or de»ied by him." Dupont de Ne- 
mours V. Vance, 19 How, 173. 

There is a conflict of authority upon the question as to the right of 
an owner of merchandise which has been, while being carried as freight 
upon a vessel, destroyed or damaged by water in conséquence of a fire 
happening on board the vessel, to partial compensation in gênerai aver- 
age. The arguments for and against the validity of such a claim are 
very concisely and clearly stated, and the authorities are coUated in the 
learned opinion of Judge Jenkins in the case of The Roanoke, 46 Fed. 
Kep. 297. Rather than indulge in further discussion of the subject, I 
will rest my décision upon the authority of that case, and the décisions 
which it follows. 

From the évidence I find that the value of the steamer immediately 
before the fire was $10,000, and the values of différent portions of her 
cargo were as follows: Lime, $1,825; oats, $205; hose, $380; total 
value of vessel and cargo, $12,410. I also find from the évidence that 
the value of the steamer in her condition and situation, immediately 
v.52F.no.8— 21 
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afféVtlie' fire had;bëe^ ivas $2,000. In addition to this 

suni,!;'|i^jofttB wd bose ■# saved, making the total Value of property 
saypdilàjSâ^,, There >ffa^ tost tp, the owners of the steamer by damages 
to the steamer $8,000; pending ifteigbt, $218.50. The libelants Dem- 
ing^ & Burntr^ger lost 700 barrels of lime, worth $700; the Tacoma 
TrS^diilg Company, 1,000 bârrelsi'worth $1,000; and the libelant A. L. 
Aiken, 125; barrels, worth; $125;' total amount 6f ïosses, $10,043.50. 
Oh this basife thç adjustméfît wili T)e dêcreed. 

The iibelàht? blàim that the aihount recëived by the owners of the 
8teamér^poii''polîcîés of instirtnceshould be added tothe value ofwhat 
was savëd fô'ïhem) for the ^urpoëe ûf increasing the fund to be distrib- 
utéd. But this cannot bé âllowëd.. The suprême court of the United 
Statëé bas; àftér full considération and due délibération, in a séries of 
décisions de^nitely held that Insurance is not a part of an owner's in- 
téréàt'îh.'ï 'ship. The' Giiy of Nonvich, 118 XJ. S. 468, 6 Sup. Ct. 
Rep. 11501 î^e ScoOànd, 118 U. S. 507, 6 Supi Ct. Rep» 1174; 2?ie 
Grèlt 'Wedérn, 1Ï8 TJ. S. 520, 6 Sup. Ct. Rep. 1172. Although four 
ôf thé jtldgës who pà^tM^Jâtéd in the disposition of thèse cases, in 
carefully Iprejsated and well-réasoned Opinions, dissented, the décisions 
are déclarations of the law by the highest court of this country, and the 
question îfe now settled. Butler v. Sieamship Co., 130 U. S. 558, 9 Sup. 
Ct. Rep. ©19. It wotlld be Unbecioming for thi& court to hear from 
couhsèr arguments questiohing the justice of the law as it bas been so 
deelared. I thereforé deèlined to héar arguments upon this point, for 
the reasoh thàt thèse dédisions cannot be, by this court, overruled or 
disregardëd. 

Considerin^ tfae failure of the libelants to sustain the allégations 
made in tbeir pleadihgs, and the fact that the expensea of the case bave 
been greàtly iQOi'éaséd by thé introduction on theii'part of évidence which 
is whdlly ituiti^terial, and the further fact that no attempt was made to 
obtain an àdjBSttnent ihî gênerai avërage before commencing the suit, it 
is my opinibii that it woùld be unfair to award them full costs. The 
decree will require each party to pay ail fées and expenses of his own 
witnessés. îîo proctbt féè will be taxed, and the libelants will pay one 
third and ihâ olaimfàit' twO thirds of aU the other fées and costs. 
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The MiNNiE C. TayloS. 

The F. h. WiSe. 

iloBAN e< ai, ». The MiNNiE C. Taylob. 

QuiNLAN d ai. V. The P. H. WisE. 
(District Court, S. D. New York. July 18, 1893.) 

1. CoLHSipîi— Sailing Vbsski. and Tow— CHOssiNa Courses— When Dhtt to Aban- 
don RiGHT op Wat. 

The tug Wise, with two barges, one behind the other, in tow ou a hawser, was 
prooeedlng along à ohannel in Vineyard sound by night, bound east. Some 300 to 
600 feet ofE on her starboard hand, sailihg free, and drawing ahead of the tow, was 
a sailing vessel. The schooner Minnie C. Taylor, bound west, was beating across 
the cbannel, and was on the starboard bowof the Wise. It was the statutory duty 
of the Taylor, in that situation, to keep her course, and of the sailing vessel and 
the tug te avoid her. The sailing vessel went across the bows of the Taylor, which 
always Keld her course, until she struck the hawser betweeh the tug and the for- 
ward barge, and was then run into and eut down by that beat. The court found 
that the in|iention of the sailing vessel to cross the bows of the Taylor beoame évi- 
dent to the latter when she was 800 feet from thé Une of the tug a;nd tow, and h ad 
ample room to tack. HeM, that in snch situation, with the sailing vessel crossing 
her bows, and the tow almost dlrectly ahead, and ample time for herself to hâve 

fone about, It was the duty of the Taylor, though she had the right of way, to 
ave tacked, and that the pilot of the Wise was justified in thinking that the Tay- 
lor wpuld do Bo; but that, when the aotual course and intention of the Taylor not 
to tack became évident, thé tug should hare slackened her hawser, as she had 
abundant opportunity to do, and permitted the Taylor to cross it. Held, therefore, 
that both vessels were in fault, and the damages should }30 divided. 

S. Salvaoe— Aid Rbndbbbd Vessel in Collision btColliding Vessel. 

After the collision the tug towed the schooner into port. Held, that the tug, 
belng partly in fault for the collision, ooald not malntaln an action for salvage. 

In Admiralty. libel for salvage. Cross libel for damage by colli- 
sion. 

Benedkt & Benedict, for the Minnie C. Taylor. 
Carpenter éc Mosher, for the F. H. Wise. 

Bbown, District Judge. The above actions grew ont of a collision 
which took place at about 2 A. m. of May 8, 1892, in Vineyard sound, 
between barge No. 55, in tow of the steam tug F. H. Wise, and the 
schooner Minnie C. Taylor, by which the schooner was seriously dam- 
aged. After the collision the schooner was towed by the tug into Vine- 
yard haven. The owners of the tug, claiming that the collision waa 
caused solely by the fault of thô schooner, filed the libel first above 
named for salvage compensation for their aid to the schooner after col- 
lision. The cross libel was filed to recover damages to the schooner, on 
the contention that the collision was caused solely by the fault of the 
tug. If the latter contention is correct, the libel for salvage cannot be 
sustainèd. 

The place of collision waa in the channel way between Squash meadow 
and Hedge fence, a passaga less than three fourths of a mile in width, 
as bounded by the range of the red light from Nobska point on the 
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north, and by the red range of the West Chop light on the south. The 
tug was bound east, going along the northerly sida of the channel way 
near the red range of the Nobska point light, and heading about south- 
east by east. She had in tow barge No. 55 astern on a hawser of 125 
fathoms, and another barge astern of the latter upon a hawser of from 
80 to 100 fathoms. Theschooner Taylor was bound from St. Johns to 
New York, with a cargo of lumber. The wind was north northwest, 
and a good sailing breeze. The sohooner was 108 feet long, with three 
masts and three jibs. AU her lower sails were set, and both she and 
the tug were making about four knots an hour. Not long before the 
collision the schooner had come about from her starboard tack, close 
hauled,'and heading about northeast by east; that is, at right angles 
with tbecourse of the tug and tow. The night was clear, with moon- 
light; and the schooner and her course were recoghized by the pilot of 
the Wise, by her sails, at a sufBcieut distance without distinguishing 
her lights. 

Thereis some confusion in the testimony as to the position of the 
vessels when seen by each other. I hâve no doubt, however, that the 
schooper was seen wheii at least a quarter of a mile distant from the 
line of the tug and tow, at which time, Computing backwards from the 
collision, the plotting of the navigation will show that the schooner 
must hâve borne about two and one half points forward of the tug's 
bea,nî, At the sàrne time another schooner, bound eastward, with the 
wind free, was going between the line of the tug and the schooner, par- 
aUel with the tug, and'àbbut one third faster than the latter, as I find 
by compntation from tbë'eyidence of the tug's witnesses. When the 
Taylor *pas first seen, the other schooner had already passed, or was 
passing, barge No. 55, and was drawing up towards the tug on a course 
distant, frotûher^ acoordiag to the estimâtes of the différent witnesses, 
from 200 to 600 feet. 

By the ordinary rule of naviga'tion it was the duty of the tug and 
tow, and of the other schooner, wHich had the wind free, to keep out 
of the way of the Taylor. The mate of the Taylor, who was in charge 
of her navigation j testifies that he expected both of thend to turn to star- 
board aûd gp under hiâ stem. But the other schooner was at a suffi- 
cient distance, and had sufficient speed, to keep out of the way of the 
Taylor by going ahead of her, and did so; and the tug and tow, so long 
as the parallel: schooner kept on her course, could not turn to starboard, 
since that: would involve collision with the latter. The Taylor, on the 
other haniâ, was bound, as respects the other schooner, to hold her 
course until the risk of collision with the latter was over; and it is con- 
tended thât when that risk was past, she was too near the line of the 
tug anditovSr to tack without comingànto collision with the barge. She 
accordingly kept her course as above stated, without change, and as the 
évidence shows, ran within 75 feet of the barge till she brought up 
against; the hawser; and her speed being cheçked tbereby, the barge 
came «p and struck the schooner at her main phains a^)out 60 feet from 
h^r stem. 
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The above circumstances constitute, it is évident, a case of peculiar 
circu m stances. But thèse circumstances were palpable and open to the 
observation of both vessels alike. Either, by the use of reasonable en- 
deavors, might, as it seems to me, easily hâve avoided this collision, 
and both, therefore, are in fault. 

1. The schooner ought, under the circumstances, to hâve tacked and 
come about when the détermination of the other schooner to go ahead 
of her was perfectly assured, if there was room for her to do so; and 
that there was room I hâve not the least doubt. The design and course 
of the other schooner were, as I find , perfectly évident when the Taylor 
was at least 800 feet from the line of the tug and tow. That allowed an 
ample space for the schooner to come about and avoid collision. 

That the Taylor had this room is easily deducible from the évidence. 

The concurrent testimony, both of the tug and of the schooner, shows 
that the other schooner must hâve been from 400 to 500 feet to south- 
ward of the tug. The mate estimated the distance at 600 or 600 feet; 
the master and the officers of the Wise, at half that distance. But the 
facts of the navigation furnish the best évidence. For the Taylor was 
just coming up under the stem of the other schooner when the master 
and pilot of the Wise saw that she was not going to tack, and, there- 
fore, starboarded and slowed. At this time the other schooner was just 
lapping the stern of the Wise, which then bore a little on the Taylor's 
starboard bow. When the master of the Taylor came on deck, he says 
he was right astern of the other schooner, about half way across her 
and from one to two lengths distant. The line of the Taylor's course, 
therefore, ait tho time when her bow had come up even with the stern 
of the other schooner, say 100 feet distant, was about 200 feet astern iof 
the tug, which agrées with the master's estimate. As the Taylor went 
within less than 100 feet of barge 55, which was 760 feet astern of the 
Wise, it AdIIows that the barge moved from 400 to 500 feet, whilethe 
Taylor was passing. from the line of the other schooner to that of the: tug 
and tow; and as the Taylor was going at least as fast as the barge, the 
other schooner must hâve been at least 400 or 500 feet from the line of 
the tug and tow. But the intention of the other schooner to cross ahead 
of the Taylor must hâve been perfectly évident to the Taylor from the 
time when she had come within 300 feet of the line of the Taylor's 
course, showing no change. Assuming that the other schooner was of 
the same size as the Taylor, that is, 165 feet over ail, she must there- 
fore, hâve traveled about 570 feet from that time till the bow of the 
Taylor was astern of her; and the Taylor must hâve sailed in the same 
interval about 400 feet. Adding this to the distance of the other 
schooner froni the line of the tow, it foUows that the Taylor was free to 
tack, if she chose, when from 800 to 900 feet distant from the line of 
the tow, and more than 1,200 feet distant diagonally from the barge. 
If, to make assurance doubly sure, the Taylor had waited until the 
other schooner was within 100 feet of the line of her course, the Taylor 
would bave been about 300 feetto the southward of the schooner, i. e., 
from 700 to 800 feet to the southward of the tug and tow. 
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in that situation ît was thèduty.of the Taylor to tack, becaljse there 
was ample rbomior her to do soi The tug was right ahead of her, and 
theré kasno o&er probable? ^yay tiflavoiding collision, eicept by taking 
the chance ioîrunningoverftheJaawser, an experiment which a sailing 
vessel should not resort to on her own rësponsibility except in extremis. 
The tu^ hâd: given no signal saggestir^ito cross the hawser;: nor had she 
Btopped; and stopping was ai faecesaary précaution if the schooner was to 
cross. The tug had been expecting the schooner would tack, because 
she coûld doso and was near the northerly line ôf the channel. The 
schoOner's coritinuance on her couraei was, therefore, a deliberate and 
unnecessary rtoning intojidangCT, inthe face of évident péril, when she 
had abundant means of avciding ,it by tacking. A radius of 700 feet is 
much more epace than isnecessary for a schooner only 108 feet long to 
tack in. Otfaerwise there would be little beating in the East river. 
The mate teatifted she wanted '*three or four length8>"-'-i-"500 or 600 
feet." Threeifegths would li)éibuti324 feet. When the master came 
on deck he asked the mate why he; had not tacked, i. e., before; and 
the latter replied^ "on acebunt of the schooner." Bat it is noticeable 
that even thenj when thè available distance for tacking had been dimin- 
ished by almostione half, the mate asked the captain if he should put 
the wheel down. This would indicaté that the mate thought tacking 
was possible even then, as the master and pilot of the Wise testify it 
was. The captain ordered Mm to keep his course. 

Th© mate's knbwledge of the rules as to the meaning of a tow's lights 
was defective; and I douht whether he recognized,: as he ought to 
hâve recognized,. that the barge wàs in tow of the Wise, nntil the other 
schooner had jïassed the Taylor; iand it was then that he first called the 
master. Even' 'at that timè had the wheel been put hard astarboard, 
the Taylor mu6t hâve gone astetn of (he barge; and if she did not wholly 
clear, the moëtthat could hâve resulted would havé been, I think, a 
harmless sagging of the schooner upon the hawsèr between the two 
barges. He had no right to run blindly upon a dangèrous course, when 
a safe tack was eaay. 

It ia évident, however, that the master expeeted to run over the for- 
wàrd hawser, and took his chances of clearing it rather than tack atthat 
time. He,î no doubt, miscalculated entirely as to what part of the haw- 
ser he would cross. Had he crossed it near the middle, where he says 
he went, he wauH, no doubt, hâve cleared it. But instead of going 
mîdway, as hë might hâve done^ by porting his helm, he went so near 
the barge as to encounter the hawser. 

The channel in which thèse vessels were moving resembled a river 
more than thé open sea. The tug and tow were proceeding, in effect, 
near the bank, represented hère hy the red range of the Nobska point 
light; and there was no real ocrasion for the schooner to cross that line. 
In the ordinary course of navigation she would hâve speedily tacked. 
In such a situation it was but reàfeonable in the tug to assume that the 
Taylor would tack as soon as she wa's frée to do so, just as in proceed- 
ing near the river bank a tug thus incumbered by a long tow, would not 
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expect a schooner to insist on crossing her course merely to ruu a length 
or two nearer the river shore. 

2. In the circumstances of this case I do not think it was reasonably 
incumbent on the pilot of the tug to stop and allow the beats lo huddle 
together, simply to give the schooner a chance to cross his course if she 
should choose to do so, instead of tacking at about the place where she 
would naturally be expected to tack, provided the tug took care to give 
the schooner the chance to cross a perfectly slack hawser, if she insisted 
on crossing his line. The tug had the right, I think, to perform her 
duty of keeping out of the way by either stopping early enough to let 
the schooner go ahead, or by stopping later, in season to give a safe course 
across a slack hawser. I think the tug could havç gtopped in time to 
allow the schooner to go ahead of the tug, if she wished. But without 
passing upon the question of her duty to do so under such circumstan- 
ces, I think the tug must be held to blâme for not stopping sooner, or 
casting off her hawser, when the actual intention and course of the Tay- 
lor not to tack were perceived, in order that the manifest danger from 
the hawser might be avoided by letting it ail drop to the bottom. The 
schooner's intention to cross the hawser instead of tacking was évident 
in abundant time either to slàtjken it thoroughly, or to cast off. The 
évidence of the tug is, that she did stop her engine before collision so as 
to slacken the hawser to some extent. But the évidence of the pilot 
shows that the Taylor was then very near the hawser. A small interval 
after stopping would hâve been enough to allow the barge to run up so 
that the hawser would hâve dropped nearly perpendicularly from her 
stem, instead of running out ahead considerably as it evidently did. 
The greatest depth of water there was only from 10 to 14 fathoms, so 
that a short stop would hâve brought the whole hawser down to the bot- 
tom. 

In the case of The Galileo, 28 Fed. Rep. 469, the tug was held in 
fault, on appeal, in the circuit court, for not having stopped sooner and 
cast off the hawser of the tow, although the tug had the right of way, 
and the other steamer, (which was in the situation of barge 65,) had 
given her a signal assuring the tug that she would keep out of the way 
In this respect I cannot distinguish the présent case from that of The 
GalUeo, except that in the présent case the duty of the tug was much 
plainer and stronger, because the primary duty to keep out of the way 
was upon the tug, and the schooner had given no assurance that she 
would keep out of the way, and was evidently proceeding to cross the 
hawser. 

Both vessels being, therefore, in fault, the libel for salvage is dismissed; 
and the owners of the schooner are entitled to recover one half their dam- 
ages, which, if not agreed upon, may be determined by a référence. 
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The Rose Colkin. 

The a, C. Nickeeson. 

Eldridqe V. The Rose Culkin. 

Colkin v. The A. C. Nickerson. 
(District Court, S. D. New York. July 22, 1892.) 

1. Collision— Stbam and Bail— When Sailing Vbssbl to Atoid Steamer— Rclb 
■ a. ■■■'■■.■■■ 

The qpjipary çule tUat a steamer mnst avoid a sailing vessel présupposes an abil- 
ityto këep. awàijr, and a relative freedom of motion in the steamer as respects 
the SâiliàgyesseL Wbentfaeae. conditions are mainly reversed, the exceptional 
cas^^rls^ tb^t is provided f or by nile 24. Accordingly, wbere a tugwith a tow 
was orosslng tbe mouth of theSorth river, diagonally, at the rate ûf aboùttwo 
miles ftU hâurv and a sailing vessel came down the river before a strong gale at the 
tsAe ^t about tèn ijiiles, held, that it was tbe duty of the sailing vessel seasonably 
to shâpe bér çôurae so as to avoid the tug. The sailing vessel baving at first luffed 
to go'aatérà of the tow, and tben paid ofC again, when close up, in an attempt to 
Cross the bows of tbe tug, and the latter iiot being able to do anything thereafter 
to kéép^ ont of wây, held, that tbe sailing vessel was solely liable . for the collision 
wbicb Iflsiiefl. 

2, LiMixAîïON' or LiABiLiTT— Stobende» op Vbssel— Pbbvious Stipulation for 

Value— IjNTERMBDiATE Voyages, Whbn no Bar. 

Tbe grlviug df a stipulatioh fol- tbe value of a vessel, on libel in collision, is nd bar 
to a 8iw)sbqu9»tproceeding in limitation ofiiability, nor any bar to the sttrrender 
pf the yess|al herself in t^at prooeeding; and tbough the veâsel may bave made 
several short voyages after'the givîng of such stipulation, and before the sur- 
render, Bhe TOSy still be surrendqred in exonération of liability, provided her value 
bas not in tbe inean time become impàlred, and the circumstahces show that no 
waiver of theHght of surrènder was Intended. Foreigu authorities cousidered. 

In Admiralty; Libel by Albert B. Eldridge, owner of the sfeam tug 
A. C. Nickerson, against the gchOongr Rose Gulkin, for collision. Cross 
libel by CatharineA. Culkin, owner of the Culkin, against the Nickerson. 
Immediately after the filing Of the libel against the Culkin, her owner 
gave a stipulation for $3,500as the ,agreed value of the vessel, and there- 
after repaîred and used her in Voiyages between New York and Rocka- 
way. Subsequently her owner. filed a pétition for limitation of liability, 
and ofFeredtosuTrender the vessel. 

Gatrpentéf «fc .Mbs/ier, for Nickerson;. • 

Alexander & Ash, for the RoSe Gulkin and petitioner. 

BRO!W*Ni'J)istrict Jndge. Between 3:30 and 4 p. m. of October 27, 
1891, as thè schooner "Rose Culkin" bound down the bay frôm the Erie 
Railroad dock at Jersey City, was approaching Ellis island, she came in 
collision with the steam tug Nickerson, striking with her stem the port 
rnd'ô of the tugl at an angle of frdm ; five; to eight points. Both recei ved 
damages, for whiçh the abowellibel and pross libel-wrere filed. The wind 
was blowing such a gale from the northwest, or west northwest, that a 
lighter came down to the westward of the schooner sailing under bare 
pôles. The schooner was light, about 74 feet long, and sailing under a 
jib, foresail and two reefed mainsail, and she was going through the 
water at the rate of about 10 knots, or against the flood tide about 8 
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knots by land. The tug had takenthe barge Kodiak in tow on a hawser 
of 18 fathoms from the anchorage ground south of Ellis island, and was 
heading about east for the Battery nearly across the tide, and going at 
the rate of about 2 knots through the water. The place of collision was 
near the edge of the anchorage ground a little to the northward and east- 
ward of Ellis island, probably about 200 yards below the permanently 
anchored barge above Ellis island, and less than 100 yards to the east- 
ward of that barge. The witnesses for the schooner contend that the 
collision was brought about by a sudden turn of the, tug to starboard 
across the bows of the schooner, when the latter was 100 feet distant. 
The tug's witnesses deny this, and contend that the collision happened 
because the schooner, after heading so as to pass to the westward of the 
tug and tow, paid off to the eastward in the attempt to cross the bow of 
the tug when very near. 

1 . The schooner had corne down about one-third the distance across 
from the Jersey shore, and, as her witnesses say, was heading toward« 
Owl's Head. But in her three différent pleadings it is statedthat her course 
was Southwest, which is three points more to the westward than thecoUrse 
for Owl's Head. If instead of béing upon a southwesterly course, she was 
making for Owl's Head, without any change of coursé, as her wîtnéSSes 
contend, she must hâve gone at least 300 yards to the eastward of thè 
place of the collision. 

The ordinary course down the bay is south by west one-half west; ânû 
that course also would havecarried the schooner considerably to the easjt- 
ward of the place of collision. To account for the collision at ail, therefdrè, 
I must fiiid that she was not heading as her witnesses say she waiS, but 
more nearly towards the southwest as her pleadings allège, and as thie 
tug's witnesses also stâte; and such a gênerai course would hâve carried 
her to thè westward of the tug and tow as the latter's witnesses allège. 
The tug's course was necessarily about due east, interrupted but a short 
time by a little starboarding in accordance with a signal of two whistles 
given a few minutes before this collision to a large steamer which came 
down the bay and passed to the eastward. As the tug was bouud for 
the East river and previously heading about due east, there is sntiall 
probability that she at any time, with no apparent motive or necessity, 
tumed from four to five points to the northward, so as to head to the 
westward of the schooner's southwesterly course. It is difBcult to mafce 
out what Capt. Woglan means to testify to. He first saw her about 900 
feet off, he first says; afterwards he says about four lengths off, or Jess 
than 300 feet. The tug, he says, was then heading for the Baltery, and 
if she had kept her course she would hâve passed under bis stem. Yet 
that course was nearly due east, and no further swing to the eastward is 
claimed in the schooner's pleadings. The claim that the collision was 
caused-by the sudden porting of the tug when only 100 feet away, 
whereby she threw herself across the schooner's bow, is absurd. Going 
only aboutone fifth as fast as the schooner, the tug could not in any such 
space hâve materially changed her position. The apparent change 01 the 
tug was causèd, I hâve no doubt, by the real change of the schooner's 
heading, as the other Witnesses state. The whole case on the part of' the 
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fichooner présents such pontraâictions and: inconsistencies as to make 
it jmpossibile to place much reliance on their testimony concerning her 
navigation. î ; 

"rhe perspns in the best position to judge of the course of the schooner, 
were tbe c^ptain of the Kodiai, -Ay^o .was behind the tug, and the per- 
eons PO the Raymond alongaide the barge. They aïl testify that the 
schooQ^r,a,t some little distance a>y£iy was heading towardsorto the west- 
ward |0f the tpg and tow; that-she luffed up sornewhat in passing the 
anchored barge so as to go veryp-peffr to it, and thfit had she continued 
tliat luff, she would hâve passed the tug and tow without difficulty to 
the wiBStward; but that instead of doing this, she paid otf again when 
near the. ibarge apparently attepjpting to cross the bow of the tug, and 
thus brqnght about the coUisiop. The account givon by the schooner 
is 80 inexplicable and unreliable, that I am conipelled to adopt the above 
as 8ub8tftî)ti#y correct; so, that ^t becomes unim portant to détermine 
what preyious yawing, or what-changes of heading before that had 
been m^de by the schooner, ox whether her course when from one 
fourtb tp one half mile di^tan^ w^s such as to go to tbe eastward or to 
the westw^rd ; of the tug; and ,tW> about which the witnesses difïer. 
Tbe fact tbat she got so neax tQ B<lÙs island irom a position one third 
across the Nprth river, proves iiiat she was ail the time working to 
windward of tbe usual course down tbe bay. She was probably un- 
steady; anditheJact that tbç sçbooper's master, lookout, and crew saw 
no steamer go down just before them, and only saw the tug when she 
was neararid,raused their attention by her whistles, prqyes great nég- 
ligence and inattention in tbeir navigation at suchihigb speed, and in 
part explains tihe confusion and contradiction in their testimony. But 
the tug's narifative and the testimony of disinterested witnesses Jeave 
no doubt that after baving approached near tbe tug and upon a course 
to the westward of the tug, the schooner brought on collision by a sud- 
den change pf her course and an attempt to cross the tug's bow. This 
was at her own risk and fixes the blâme on her, because there was un- 
doubted ropm to continue on her previous course to the westward of 
tbe tug and to\Y. 

2. I do not think, under tbe ciroumstances, any fault can be ascribed 
to the tug. Tbpugb bound, under ryle 20, to do alj. she could to keep 
eut of the way pf the schooner, she was not bound to do more than was 
possible. But, what is possible to a tug and tow going at the rate of two 
knots tbrough the water, as respects a schooner coming down near the 
Une of her course at the rate of ten knots? The ordinary rule présup- 
poses an ability to keep away, and a relative freedom of motion in the 
steamer as respects the sailing vessel. When those conditions are mainJy 
reversed, theexceptional case arises that is provided for by rule 24. The 
A. P. Cranmer, 1 Fed. Rep. 255; The 0. F. Ackei-nian, 9 Ben. 179. Un- 
der such circumstances, when the tug bas comparatively small power to 
make any change in her position, in respect to a sailing vessel at high 
speed, it is the duty of the sailing vessel seasonably to shape her course 
with référence to the situation of tbe tug and tow, aud not to rush 
blindly into. danger, or into suoh close quarters that itis practically im- 
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possible for the tug to avoid accident. The gênerai testimony on the 
part of the schooner indicates that her master, from the time he saw the 
tug, intended to act on this principle; bnt' that from miscalculation 
through not observing the tug and tow seasohabiy, or by undertaking to 
run too close, or at the last by some vacillation or chainge of purpose, 
he brought about the collision by attempting to cross the tug's bow. 
Both the master and the lookout of the schooner ascribe the collision to 
the change made by the tug when not over a hundred feet off. This ap- 
parent change as I hâve already said, was the schooner's change; not 
the tug's. Nothing the tug could possibly bave done within any such 
small distance could bave contributed anything material either to bring 
on, or to avoid, the collision. And before the schooner's change, so cer- 
tain is it that she was working «p close to windward towards the South- 
west, that I arasatisfied the best the tug could doto keepoutof herway 
was to pull off to the eastward, as she did, as fast as she could. The 
course when heading for Ihe Battery was about east by north, instead 
of northeast by east as stated by the captain. But this error is imma- 
terial. I must, theréfore, hold the collision to bave occurred by the 
fault of the schooner. 

3. The amount of damages sustained by the Nickerson being in ex- 
cess of the amount in the registry realizéd from the sale of the Culkin, 
viz., $888.05, it bas been objécted both in the answer to the pétition 
and on the argument, that the petitioner cannot limit her liability to that 
sum, through a surrender and sale of the vessel, because immediately 
after the filing of the Nickerson's libel, the petitioner, as owner of the 
Culkin, gave a stipulation in that cause for $3,500, as the agreed value 
of the vessel; and having afterwards repaired her, thereafter employed 
her in making a number of voyages between New York and Rockaway 
during about seven weeks prior to the filing of the pétition to limit lia- 
bility, with the offer to surrender the vessel; this being nearly four 
months after the libel was filed. 

The stipulation for value in the sum of $3,500, seems on the évidence 
to bave been given unadvisedly, and in ignorance of the right to limit 
liability under the statute. The pétition was not filed until after a sub- 
stitution of proctors. But aside from this circumstance, the stipulation 
in ail such cases is only to abide by and pay thé decree of the court. 
The proceeding to limit liability under the statute, bowever, if lawfully 
taken, stays further proceedings in pending suits. This would prevent 
any enforcement of a prior stipulation, even though a decree were ob- 
tained before the pétition was filed. Such was the express adjudication 
in The dty of Nomkh, 118 U* S. 468, 489, 6 Sup. Ct. Rep. 1150. In 
the présent case the proceedings to limit liability were taken before de- 
cree or trial. If rightly taken, they, theréfore, supersede the prior stip- 
ulation, because the court cannot make any order for its enforcement. 
Prcwidence, etc., Co. v. Hill, etc., Co., 109 U. S. 578, 3 Sup. Ct. Rep. 
379,617. 

The only question, theréfore, is whetber tbe circumstances abova 
stated are sufficient to debar the petitioner from proceeding to limit hei 
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liability by a mrrender ofthe vessdj instead oî giving security iox the value 
of the yessel and freight at the close of the former voyage. For the lat- 
ter H^ethod of procédure would hâve been suatained by the express ad- 
judication of the suprême court in The City of Nonvîch, which is a much 
strdriger case in its circumstances, both as regards the différence between 
the amount of the original stipulation, and the fund distributable, and 
aS; tp the time during which the vessel was run upon subséquent voy- 
ages before the proceeding to limit liability was commenced. 

I bave not found any reported case precisely like this, in which after 
the relpase of the vessel on a stipulation for value and the prosecution 
of s^jbsçquent voyages, she bas been offered for surrender in a subsé- 
quent, proceeding to limit the original liability. The proceedings bave 
been, nsually taken by gimng aecurity, with reappraisements if necessary, 
as in the cases o{ The City qf Norwkh, supra,, And Thg Dork Eckhoff, 30 
Eedi Rep. 140. Such cases hâve been fréquent. The; only case found 
having any analogy to the présent is that of The Alpena, 8 Fed. Rep. 280, 
wh©!"©: the petitioner soqght to group together, under one surrender, the 
claiins of several creditors arisingout of différent voyages, viz. , that of 
one créditer for collision damage, who had sued the owner in personam, 
and the claims of varions other damage claimants arising ont of the 
stranding of the vessel on a voyage five weeks after the voyage on which 
thejjQoIlision occurred; and the petitioner surrendered the wreck, strip- 
piflgS;and freight upon the last voyage, claiming a discharge from both 
sets of creditors. Judge Blodgbtt held that this could not be doue; 
and.,that the former collision claimant was not bound by the proceeding. 

Tbere can be no doubt, I think, of the correctness of that décision, for 
the çonçlusive reason that the owner had there disabled himself by bis 
subseqpent emplpyment of the vessel and by her stranding, frora eflect- 
ively "transferring bis interest in the vessel" as it existed at the close of 
the former voyage. The statute (section 4283) limits the shipowner's 
liability tp "the value of bis interest in the vessel and pending ireight;" 
and this means asthey exist at the close of the voyage. Oity of Norwich, 
118. U. S. 468, 491-493, 6 Sup. Ct. Rep. 1150. And see Gokey v. Fort, 

44 Fed. Rep. 364; The ÂhUe G. Stubbs, 28 Fed. Rep. 720; The Anna, 

45 Fed. Rep. 900. To tender afterwards something of materially less 
value, is not a compliance with the statute. The "transfer " required by 
section 4285 is a transfer of the same valuable "interest" which section 
4283 prescribes as the limit of liability. If by the owner's acts or lâches 
the "value of bis interest in the vessel" is substantially diminisbed, he 
is no longer able by a surrender of the vessel to "transfer" the interest 
or value which the statnte contemplâtes; the créditer in that mode of 
proceeding would not get,"the value of the owner's interest" (section 
4283) at the close of the voyage. The shipowner's right to proceed by 
.surrender must, under such circumstances, therefore, be held lost, though 
the right to proceed by either ofthe other three methods pointed out by 
the suprême court, including that by giving security for value at the close 
of the former voyage, might remain. TheScotland, 105 U. S. 24, 34, 35. 

Upon those grpunds, therefore, although the mère subséquent naviga- 
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tion of the vessel cannot be treated as a personal assumption of the debt 
such as to exclude ail right to limit liability afterwards, or "perhaps so 
long ias any damage or loss remains unpaid," (perBBADLEY, J., in ITie 
BmefaOm; 103 U. S. 245; The Qity of Norwich, 118 U. S. 489, 6 Sup. 
et. Rep. 1150; Gokey v. Fort, 44 Fed. Rep. 864,) yet if the Rose Culkin 
had been stranded, or otherwise so damaged, or so depreciated in her 
subséquent voyages, as to be of substantially less market value than im- 
mediately after this collision, I should bave held that the right to proceed 
hy mrrender was gone, and that the owner must resort to some one of 
the other modes of proceeding to obtain the benefit of the act. But the 
schooner in this case was herself damaged by the collision; she was then 
repaired and improved, her navigation afterwards was for seven weeks 
only; no accident is shown to bave happened to her; and the pétition 
avers that when tendered she was in as good a condition as at the close of 
the prior voyage. Meantime her liability was not certain, but strenu- 
ously contested; the owner was but iraperfectly at least informed of her 
rights; and when the surrender was offered, her responsibility was still 
unadjudicated, and her liability denied. If the value of the vessel was 
unimpaired, and the créditer in no way prejudieed by the use nieantime, 
I cannot perceive any sound reason Tvhy, under circumstarices like 
thèse, the right of swrrender, which the statute expressly gives, should be 
refused. 

In the absence of any time limit, the only limitations upon the statu- 
tory right of mrrender, are such as are to be deduced from the gênerai 
principles of law, or from the manifest purpose of the act. Every priv- 
ilège, no doubt, may be waived, or lost by lâches, or forfeited by the 
voluntary act of the party incompatible with its exercise. Mr. Justice 
BteADLEY, in The Benefactor, 103 U. S. 239, 246, intimâtes that the pro- 
«eedings to surrender must be taken "within a reasonable time;" and 
Mr. Justice Blatchford says the transfer is to be made before "anything 
bas intervened amounting to a waiver or forfeiture of the right to make 
a transfer." Thommasenv. Whitwill, (Qreat Western,) 12 Fed. Rep. 891, 
902. But the time is not unreasonable if even the liability is in doubt, 
and not yet adjudged {The Benefactor, supra, 244) and if the delay 
and use of the vessel before the surrender bave been short, and not such 
as to diminish her market value. Under such circumstances as exist in 
this case there is manifestly no intentional waiver; nor should any for- 
feiture of the owner's right, under such circumstances, be adjudged, if 
the creditor's rights and interests remain substantially unimpaired, and 
the owner's dealing with the vessel bas not been designedly such as to 
préjudice or embarrass the créditer. 

Thèse views are in accord with the construction given abroad to simi- 
lar provisions in the ordinance of 1681, and in article 216 of the French 
Code of Commerce, which embody the long prevailing law of the mari- 
time countries of Europe, and from which the surrender provision of Ihe 
act of 1851 was drawn. The ordinance of 1681 (liv. 2, tit. 8, article 2) 
provided that the owners might be discbarged from responsibility for the 
■acts of the master, "by abandonment 6f the ship and freight," {enaban- 
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dmantleitrhftetîhttélefraiy TheGodebfGiorhmfefce provides (article 216) 
that as respecte obligations for the acts aiid contracte of the master relat- 
irig to thé ship and voyagé, f^theowners may in ail cases. discharge them- 
selves by surrender of the ship and freigh t," (par l'abandon du navire et du 
fret.) As the làw prescribes neither time nor condition, Emèrigon says 
thé surrender ^' may be made in any manner whatsoever * * * and 
in: any and every case," {duqudque manière que ce soit * . * * en tout 
étai de cause. Traite de Contrat de la Grosse, c. 4 , § 11, sub. 6 . ) Bedar- 
ridesays, (1 Comm. du Corn. Mar. § 288) "As a général rule the aban- 
dohment may bé made at any time («i tout état de cause) so long as the 
owner bas not expressly renounced it. This détermination may be in- 
ferred from acts inGompatiblBwith the exercise of the right." Goirand 
(Codé of CûEiJmerce, § 216) says, "the owner may abandon * * * 
80 long as by bis conduct hé has not shown that he intended to raake 
himself responsible for the liabilities of the captain." In this gênerai 
proposition ail seem to concur. As regards a renunciation or waiver of 
theright, Desjardins says: "It suffices, but it is necessary, that it resuit 
from acts implying on the owner's part the intent to pay the debt per- 
sona]ly,"which the judge of the facts is "to détermine upon the circum- 
stances." (2 Droit Com. M«ii.-§ 295.) Valroger (1 Droit Mar. § 274) 
says: '*Abandonment can be made in aU cases, provided it has not been 
clearly renounced, and there has been iio judgment personally condemn- 
ing theiowner," As respects subséquent voyages, he says "the owner 
wilLnot be presumed to bave waived the right to abandon so long as no 
formai claim has been made upon him." And in this ail text writers and 
décisions seem also to agrée., Iif new voyages are undertaken after suit, 
continues Valroger, (§ 274,) the owner "ought in gênerai to.he presumed 
to hâve waived bis' right as respects that creditor, whose righls upon the 
ship heshould not be aJlowèd to compromise; but the voyage must be 
f>D» that implies the intent towAive the right of surrender." -In the resmné 
of this subjeet given in the récent supplément (1890) to Jurisprudence 
Générale,, by Dalloz, it is said: "The right to surrender the ship can no 
longer be exerciséd when the owner has done acts implying that he has 
renounced the use of bis right. Such is the case where after suit the 
owner bas employed the vessel on new voyages, in conséquence of which 
ahé bas been damaged; [citing the case oî.The RoeheMe, infra] but not 
where judicial notice of the claim was not delivered to him until after 
signature of tJie. charter party, from which it was sought to infer an im- 
plied renunciation of bis right; nor if, after departure upon a new voy- 
age, the owner makes déclaration of abandonment, when sued by the 
creditor; and the abandonment may bè first made on appeal." Sup. 6 
Droit Mar. p. 98» §§ 328, 329. In tbe case of Le RoÀelaia, the court 
ofappealsof Poitiers, 8d Jinly^ 1876, àflSrmed the judgnj^nt of the court 
below, idenying the owner pf thàt vessel the right of abandonment where 
the owner had employed the vessel in various voyages in the flahing bus- 
iness, for more than six naooths after suit, i until she was wrecked by 
stranding, and then offerédto surrender her in that condition. The sur- 
render was refused on the ground that the wreck "no longer represented 
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the vessel as of the time when the owner's liability was fixed, (ne repré- 
sentent plm U navire des 10 et 11 Fevr. 1875,) being "no longer in condition, 
or entire, but damaged anew by the owner's own act, and the nature of 
her condition changed," (dénaturé.) Dalloz, 1877, part 2, p. 70. 

In the later case of The Alfred, in the court of appeals of Caen, (Feb. 
15, 1888,) it is said "The right of abandonment continues until the pro- 
prietor bas renounced it; and renunciation, if not express, can resuit 
only from acts or facts implying on his part a fixed détermination (volenté 
arrîlè) with knowledge of the facts (en connaissance de catise) to renounce 
his right; and that the right was not lost by new voyages in exécution 
of a charter made before suit, and when in executing them the owners 
had not intended to accept indirectly the conséquences of a responsi- 
bility, the whole extent of which they had not up to that tinae under- 
stood.» 5 Revue Int. Droit Mar. 189; 4 Revue Int. Droit Mar. 398. 
In a note to that case the éditer of the Eetme observes that "the con- 
titined navigation of the ship before suit constitutes no obstacle to the 
right of abandonment; but if continued after suit, it is, according to 
Desjardins, a question of fact and intention; and is still permissible, 
according to De Courcy et Lyon-Caen et Renault, Questions, etc., 2d 
Série, p. 175.» 

The tribunal of Amsterdam, lOth January, 1873, under a similar pro- 
vision of the Netherlands Code, (section 321) held that "the right of 
abandonment is not lost, in principle, though the ship, equipp&d, un- 
dertakes a new voyage; but if the new voyage Iscommenced after suit, 
the rights and duties of the owner are modified;" and in that action the 
right was disallowed. Jour. Droit Inter. privé, 1875, p. 146. In the 
brief notice of the case last cited, the circumstances are not stated, as 
respects the duration of the navigation, or whether the vessel sustained 
any injury, or dépréciation, thereby. 

In the projected révision of the French Code in 1867, additional 
sections were proposed giving the right of abandonment "at any time 
before suit in the tribunal of commerce;" and requiring that "after 
Buch suit the owner desiring to abandon must give notice thereof through 
the marshal within eight days at the latest after suit brought against 
himi" The projected revision of 1867 was not, however, adopted. 
But provisions to the same effect were inserted in section 492 of the 
Code of Italy, adopted in 1882. The Code of Chili allows abandonment 
of the ship " even after her departure, under whatever condition she 
may be, provided the owner haa not formally renounced that right, and 
the abandonment is made before judicial sale." 2 Desjardins, Droit 
Mar. § 296. 

Thèse citations show that in the foreign practice under a surrender 
provision like our own, a surrender of the vessel is not barred by her 
subséquent navigation even after suit, unless the vessel is damaged, or 
an intent is found to waive the right of surrender. 

After suit, the situation of foreign creditors under the foreign practice 
is somewhat différent from that of creditors under our own practice. 
The former hâve no suit in rem, and do not in the first instance ob- 
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tain seoqrity for their daims, as i8 common with us. Consequently, 
the navigation of the vessel after suit there, is more at the risk of the 
créditer than it is hère; because if the vessel is lest, and the owner is 
not otherwise responsible, there the claim will be lest, though no at- 
tempt to surrender be made; while hère the security usually obtained by 
the créditer will remain. 

In holding the surrender to hâve been lawfully made in this case, the 
delay havihg been without préjudice to the creditor, I do not intend to 
sanction any long-continued navigation of the vessel after suit in ordi- 
nary cases. ; On.tbe contrary,ithat, in most cases, must resuit injuri- 
ously to the creditor, not only thrôugh the loss of the interest on the 
fund, whiehia timely surrender atid sale would produce, but through 
the natural; dépréciation îni «thé vessel itself. If the owner sought to 
raftke.gob'd thiS dépréciation By .subséquent repairs, then thè sufficiency 
of the ^restoration would beliable to become an additional subject of 
litigatioh; and it would be unjust and impolitic that any such addi- 
tional ibarden.ef litigation should be imposed upon the creditor. Vari- 
ons Gircum6(tamcJes may affect an owner's right to surrender. If the ves^ 
sd, for inataiice, had been képt purposely eut of the jurisdiction, so that 
the creditor could only sue in personam, and the vessel was meanwhile 
ddiberately nsedfor the owner's profit, so that if shé were lost the cred- 
itor must rely Onithe ddubtful personal responsibility of the owner alone, 
such acts of délibération and of spéculation on the chances of naviga- 
tion, to the creditor's préjudice, and at his risk, might well be held to 
béa forfeiture of the owner's right of surrender. The owner in short 
ought tobe held tb. the exercise of good faith and fair dealing with the 
creditor^ AlLsubsequent navigation of the vessel must in any event be 
whoUy at the owner's risk; because if the vessel is not of equal value to 
the creditor when tendered, the right to surrender should be held lost. 
On the otheir hahdj'the OWner's obligations and necessities may be such 
as to make ah: immédiate surrender specially injurious to him; and 
where the liability itself is doubtful and not yet adjudged, it would be 
unreasbnable to subject the owner to such loss by requiring an immé- 
diate surrender before his liability was determined. Every case must 
be determined upon its. circumstamces. "Each ," says Mr. Justice Bead- 
LÉY, "will isùggest the proper course to be pursued therein." The 
Bmefaotor, 108 :U. S.. 245. No objection having been made at the tinie 
of the surrender of the vessel, or on the motion for her sale, that she 
Was not of asi.much value tO' the creditor when surrendered as she was 
after the collision, and no sùch àvérment being found in the answer, I 
excluded at the hearing some évidence offered for the petitioner that she 
was of equal value, supposing that question not to be in issue; but under 
oneof the 1 gênerai déniais of the ariswer, I think the évidence should 
hâve been reoeiVed. Either party^may, therefore, within 10 days take 
évidence by déposition on that point, and be further heard thereon, un- 
less the avèrment in the pétition in that regard be admitted by stipula- 
tion; in thelatter case, decrees may be entered in accordance herewith. 
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CoLUMBUs Watch Co. et al. v. Robbins et al. 

{Circuit Court of Appeals, Sixth Circuit. October 10, 1893.) 

No. 46. 

Appeau — JrEisDicTioN — CnicniT Cocets op AppbaI/— Intehlocctokt Injcsction in 
Patent Cases. 

A deoree sustalning the yalidity of a patent, declaring infringement, directing 
an injunction perpétuai in form, and referring tbe cause to a master to take an ac- 
count of damages and profits, is not appealable in its entirety, so as to give tfae 
circuit court of appeals jurlsdlctlon to finally détermine the questions of validity 
and infringement; for the deCree is not final in its nature, and appealable as such 
under prior laws, but is interlocutory, and on an appeal therefrom, under section 7 
of the act creating the circuit court of appeals, the court is limited to the question 
whether the injunction was providently granted in the exercise of a légal discré- 
tion, and it can hâte no jurisdiction to render a décision on the other questions, 
even at the request of both parties. Jones Co. v. Munger ManvJ'g Co., 50 Fed. 
Rep. 785, 1 C. C. A. 668, dlsapproved. 

Appeal from the Circuit Court of the United States for the Easterp 
Division of the Southern District of Ohio. 

Statènient by Jackson, Circuit Judge: 

On. application of the parties to hâve this court, under the appéa) 
froni an interlocutory order of the lower court granting an injunction, 
hear and fiflally détermine Ihe merits of the contre versy relating to th»; 
validity of the patent in suit and the infringement of same. 

Jarties Watson and M. D. Leggett, for plaintiffs. 

Lysander HïU and Geo. S. Prindle, for défendants. 

Before Jackson and Taft, Circuit Judges, and Hammond, District 
Judge. 

Jackson, Circuit Judge. The appellees, as assignées and exclusive 
owners of reissued letters patent No. 10,631, dated August 4, 1885, fo^ 
improvements in stem-winding watches, brought this suit in the ordinary 
form against appellants for the infringement thereof. On the hearing oi 
the cause upon the plêadings, proofs, exhibits, etc., the circuit cour* 
sustained the validity of the original and reissued patents, adjudged that 
défendants had infringed certain claims of the reissue, ordered the usua* 
account as to damages and profits, and granted an injunction restrain- 
ing them, their officers and agents, from making, selling, or using 
watches or watch movements embracing and embodying the invention 
or improvements described in and covered by the claims of the reissue 
which were held to be infringed. See 60 Fecl. Rep. 545. This decree 
was passed in May, 1892. The défendants filed an assignment of er- 
rors, and prayed an appeal from the entire decree, and for a supersedeas 
of the injunction. The circuit court allowed an appeal from so much of 
its said decree as granted the injunction, but denied it as to the balance 
of the decree; the order of the court upon the prayer for appeal being 
as foUoWs: 

"And no w upon the filing of the assignment of errors and pétition for ap- 
peal of tbe défendants by their solicitors for an appeal in said cause to tbe 
. v.62F.ào.4— 22 
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United States circuit court of appeals for tlie sixtli circuit, and for a super- 
sedeas of the i^ju^ction granted in said cause, the court ref uses ttie appeal as 
prayed, being of tlie opinion tliat such an appeal can be taken only from a 
final decreetbiit allows an appeal fromso much of the decree, the eame being 
Interlocuto'ry, as grants an injunction aj^airist the dëfëndaiits, on condition 
that appellants [défendants] file un. appeal bond for ten thousand dollars 
herein, within ten days, conditioned as required by law, with security to be 
apprpve^ by one of the judges of this coijrt. " 

Under çhd in pursuance, pf this allbVance of appeal, the défendants, 
on the same dayi June 1, 1892, filedthe required bond for superseding 
the injtinctibiî, which bb^d reçifeèd that "an appeal bas been allowed 
from iso much of said decree as giànts an injunction egainst the défend- 
ants, aQd a gwpersedeaa Qf said injunction granted." Thé appellants hav- 
ing rperjfectfid their appeal irom so much of the decree below as granted 
the injonction, a fuU and complète transcript of tbç record has been filed 
and the case docketed in this court. The appellants and appellees now 
make app|^CQ,tJiop to thia court to hear and finally deterpiine the entire 
cause upon its mérita, — that ia, to fipaUy décide and adjudicate the mafc- 
ters of controversy touching the validity of the jfi^ue. patent and the 
question.pf it& i?j;fringement,— to the end that the delayand expense inci- 
dent totjakUiig of the accoui;it, of dlamages and prçût^ (^irected by the dé- 
cret below may be obyiated should this court aii^ùdge that the circuit 
court ^as in error in susJiBJgtiing the patent and in fipding that it had 
been infringed. This a,pp^cation is rested upon the aùthority of Rii^- 
mond V. Atwœd, 48 Fed,, Rep. 91Ô, 1 Ç. C. A. 14i,, (decided by the 
circpit court of^appeais for the firat, circuit,) and, ./bne? Ûo, v. Munger 
Manufg do., 60 ¥ed. Rep. ?85, 1 C. C. A. 668, (decided by the circyiit 
court of appeals for the fifth circuit.) In the latter case the circuit court 
of appeda for, the fifth circuit expijeB^ed the opinion t^atan appeal like 
the preaent, lipdier the seyeiith section of the act of; IVIarch 3, 1891, in- 
vested theappellate court with such jurisdiction pver the cause that, if 
the appellese, submitted to its being heard and decided upon its merits, 
the courtbad the aùthority to consider and finally détermine the entire 
controversy.;. It will, however, be observed that , the order in that case, 
remandingthç; cause to the circuit court, only directed the injunction to 
be dissplved flijjd disçharged. In Richmond v. Atioood the court went 
:nto a considération of th« questions relatîng to the; validity of the pat- 
ent and its infringement for the purpose of ascertaining whether the in- 
junction was properly or ipaproperly granted, and did not undertake to 
pronounce any judgment or decree upon the mérita, as this court is re- 
quegted to do in the prçsept case. , We entertain no doubt aa to the 
power and duty p| this court, under the présent appeal, to examine and 
consider the caflerpresented by the record, for the ; purpose of determin- 
ing whether the prder of the lower court, granting the injunction, was 
or was not errpneous, But we find purselvea unable to concur in the 
opinion expressed by the court in Jones Oo. v. Munger Manufg Oo., that 
this court can,,by the submission oï cotisent of the parties, assume and 
exercise jurisdiction over the subjectrmatter of the litigation not covered 
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by the appeal allowed and taken. It adiiiits of no question that the 
entire decree of the circuit court was not appenlable either under the 
sixth section of the act of March 3, 1891, or under previous provisions 
of law. Bamardv. Giôson, 7 How. 650; Humistonv. Stainthorp, 2 Wali. 
106; Irm Co. v. Martin, 132 U. S. 91, 10 Sup. Ct. Rep. 32. It was 
not final, but interlocutory, in its character, and subject to the further 
and future control of the court below, and that court properly denied 
an appeal from the entire decree, and allowed it only from so mueh 
thereof as related to the injunction as authorized by Section 7 of the act 
of March 3, 1891. This limited appeal from a part of the interlocu- 
tory decree clearly did not remove the whole case or the entire decree 
from the circuit court to this court. It only brought up for review the 
question whether the action or order of the circuit court granting the in- 
junction was proper or improper. This court by virtue of that appeal 
has before it for détermination only the question whether that injunction 
sbould be sustained or dissolved. The cause is still pending in the 
circuit court upon ail other questions and matters involved iri the litiga- 
tion. It is well settled that, in respect to ail matters and questions not 
withdrawn by said appeal, and still under its jurisdiction and control, 
the circuit court may hereafter, either before or upon the coming in of 
the master's report upon the matters of aecount, change its opinion on 
the very questions this court is requested to décide finally. In Fourni- 
quet V. PerUns, 16 How. 84, the rule is laid down that the whole case 
is open for revision, and that the court may change ail interlocutory 
decrees or orders relating to the merits when the cause cornes to final 
hearing. The same gênerai principle is announced in Beebe v. Russdl, 
19 How. 283-287; Oraighead v. Wikon, 18 How. 199; Farrdly v. Wood- 
foUc, 19 How. 288; and Green v. Msk, 103 U. S. 518. 

If this court were now to pronounce a final decree upon the matters 
or questions which still reraain subject to the jurisdiction and con- 
trol of the circuit court, it would be going beyond its legitimate 
sphère of judicial authority. This court, under the law of its créa- 
tion, possesses and can properly exercise only an appellate jurisdic- 
tion. If it should, upon the request or consent of parties, assume to 
pass on and finally décide upon their merits causes or questions pend- 
ing in a court of original jurisdiction, and not properly before this court, 
such action would clearly involve the exercise of original jurisdiction. 
Consent of parties cannot invest this court with such power or author- 
ity. The province of this court is the correction of errors in cases prop- 
erly brought before it by writ of error or appeal. Each party to suits 
is not only entitled to the benefit of a final décision of the court below 
on the merits, but to the revisory jurisdiction of this court for its final 
disposition, afterthe court of original jurisdiction has ceased to bave any 
further control over the controversy or litigation. Until the questions 
of controversy leave the lower court, and cease to be subject to its con- 
trol, this court cannot rightfuUy take jurisdiction thereof, without in- 
vading and encroaching upon the judicial domain of such lower court. 
The act of 1891, § 7, permils an appeal from an interlocutory order 
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grànting or cOûtinuing an înjû«<!tSbn. The présent appeal is allowed 
and taken frotib such an order, and its légal effect and opération is to 
remove from the trial court to this court only that part of the decree 
which relates to the injunction. That part of the ihterlocutory decree 
is.befbre this coûît for review.i ,The lower court has no further control 
or jurisdiction iover that subject until it reçoives the mandate of this 
court affirmingior reversing its order granting the injunction. But ail 
other parts or poiAions ôf the interlocutory decree, such as those relating 
to the validity of the reissue patent and its infringement, and the ques- 
tions that mayiarise upon the account ordered to ascertain damages and 
profits, hâve not yet left the jurisdiction of the lowér court. That court 
inay heteafte* change its interloCUtory decree on the very questions this 
court is requested to décide finally. For aught that appears or is 
known to this court, the lower court may hâve already done so. But 
suppose this court should décide the merits of the' case, its décision of 
matters or questions not beforeitibr ieview, underi the présent appeal, 
•would hâve no binding force bn the lower court, and might be wholly 
disregarded tvhén that court came to a; final heariûgiof the cause. Nor 
would the prématuré décision Of; this court upon questions not properly 
beforeit'prevenfc either aide froiù takihg an appeal from the final decree 
of the cirouiti court when such à decree shall be hereafter rendered. 

Such a coursé of practice and procédure as this cSourt is requested to 
pursue, in réispect to matters not properly before it, involving the exer- 
cise oforigiûal jurisdiction, would beattended with great confusion and 
perplexity, and would greatly embarrass the orderly administration of 
justice. It isi contrary to ail précèdent, and entirely out of harmony 
with the fédéral judicial System of the United States. Under that Sys- 
tem, original jurisdiction can oiily be exercised by the courts on which 
it is conferred by the constitution or laws. The blending of original 
and appellate jurisdiction is not sanctioned by either the constitution 
or laws of the United States. Sound principle, as well as wise public 
policy, requires that original and appellate jurisdictions should be kept 
distinct and independent. To blend them, or alJow one court to exer- 
cise both, would be attend edinevitably with evil and mischievous re- 
sults. It would doubtless hâve been well if in the création of this court 
thé seventh section of the act had permitted or authorized an appeal 
from interlocutory decrees sustainihg the validity ôf patents and ad- 
judging théir infringement, so as to obviate in many cases the taking 
of expensive accounts, and the delays incident thereto, This has not, 
howevér, been done, as we construe the act of March 3, 1891, and it is 
not in the poxverof this Court toafi'ord relief, such as the présent ap- 
plication séeke to secure. 

In our viéw of the subjèct this court cannot properly comply with or 
accède to thé application bf the parties, for the reasons already stated, 
that the appeal as allowed and taken does not bring up for review any- 
thing more than that portion of the interlocutory decree which granted 
the injunction, and that to consider and finally décide other matters, 
not coveréd by or included in the appeal, would in volve the exercise 
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jf original jurisdiction, when this court, under the law of its création, 
is restricted and confined to the exercise Of appellate jurisdiction. In 
our opinion the submission or consent of parties cannot invest this 
court with the jurisdiction to pass upon and détermine finally matters 
of controversy still pending in the lower court, and subject to its con- 
trol and jurisdiction. But, inasmuch as the circuit court of appeals 
for the fifth circuit, in the case of Jones Go. v. Munger Manuf'g Co., above 
referred to, seems to hâve entertained, if not taken, a différent view of 
the question, this court deems it proper to certify the matter to the su- 
prême court of the United States, to the end that an authoritative déci- 
sion may be made by that court, which will, by their construction of 
section 7 of the act of 1891, establish a uniform rule for ail the circuit 
courts of appeals. 



The following order was thereupon entered ; 

This cause cornes before this court by an appeal from the decree of 
the circuit court of the United States for the eastern division of the 
southern district of Ohio, sustaining the letters patent of the appellees, 
and declaring that the appellants bave infringed said letters patent, and 
directing the issue of a perpétuai injunction, and ordering the statement 
of an account of profits and damages. The transcript presented to this 
court shows that the appeal was taken immediately from said decree be- 
fore aocounting was had. Both parties désire that this court should 
give a fuU hearing on the merits of said decree, so far as relate to the 
validity of the patent and infringement, and should enter a final decree 
in this court thereon, the parties agreeing between themselves to sus- 
pend accounting until the décision of this court can be had. This 
court, however, cannot find that they bave, under the seventh section 
of the act creating United States circuit appellate courts, jurisdiction to 
grant such a hearing and enter such a final decree as is asked, because 
said decree of the circuit court is only an interlocutory decree, and pré- 
sents on appeal, under section 7, only the question whether the decree 
for an injunction, interlocutory in fact, however final in form, was im- 
providently granted, in the légal discrétion of the court, and involves only 
incidentally the question of the validity of the patent and the infringe- 
ment complained of. The circuit court of appeals for the fifth circuit, 
under similar circumstances, after listening to adverse argument, in 
Jones Co. v. Munger Manufg Co., 50 Fed. Rep. 785, 1 C. G. A. 668, 
held that said section 7 gave jurisdiction to the court, on agreement of 
parties, to render a final decree on the merits of the validity and in- 
fringement of the patent involved. As the judgment of this court dif- 
fers from that of a co-ordinate court, the instruction of the suprême 
court is respectfully requested upon the question. 

It is therefore ordered that a copy hereof, certiiied under the seal of 
the court, be transmitted to the clerk of the suprême court of the United 
States. 
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Mercantile: iTsusT Go. ». ZANEsvitLE, Mt. Y. & M. Ry. Co. et al. 

iCiircuitVourt, S. D. OMo, E. D. Ootobet 17, 1893.) 

Ho.643. 

Railboad Compànibs— Bonds— Conteact^ 

The tltle to railway bouds issued and-deUvered to a oontractor in considération 
of bis pr^misQ to build certain traok is ia tbe ccntractor, witb tbe right to pledge 
or sell tbëm; and tbe purcbaser or bledgee, althougb be bas full Knowledge of 
tbe termBof tiiëcontraci, and of the fact tbat onlyfour miles of tbe nine contraoted 
for bav^been; built, can recover tbeir f uU value as against tbe receiver of tbe road. 

In Equity. Bill by the Mercantile Trust Company of New York 
against the Zanesville, Mt. Vernon & Marion Railway Company and 
others to foreclose a mortgage. The receiver of the railway filed a cross 
bill to scale down the mortgage bonds, On demurrer to the cross bill. 
Sustained, and the cross bill dismissed. 

.4. ^. i^teiÉTi for cross complainant. 

W. H. 8affm*d, John J. Sioddard, and Oiïbert D. Munsm, for complain- 
ant. 

MosesMé [Oranger, J. B. fbraker, and A. J. Sheppard, for respondents. 

Sage, DiStriôt Judge. Thîs case is before the court on demurrer to 
the cross bill bf the receiver of the Zanesville, Mt. Vernon & Marion 
Railway Oôtapttny. Thé complainant's bill is for foreclosure of a mort- 
gage secutihg 'bonds isstièd by said railway company. The cross bill 
sets up, âmong other things, that the mortgage bonds secured by the 
deed of tfuét giVen to thè complainftnt were authorized and directed to 
be ifesued bj' Said tailway coinpany under and by virtue ôf a contract in 
writing dàted August 24, 1888, and made by it with one Chase An- 
drews. By the ternis of this contract it was provided that he should 
hâve an iàstle of $225,000 ofbondsi in considération Whereof, and updn 
the further considération of $225,000 of the capital stock of said rail- 
way Company, hé bound himself, bis heirs and assigns, to fully con- 
struct and equip that portion of said company's railroad known as the 
"Belt Liûé" with a trackage of not lèss -than niné miles. It waS further 
provided that thé bonds were to be issued to him before the commence- 
ment of said work, and they weré accbrdingly so issued and delivered 
for said purpose, and fof no other. A copy of the contract is attached 
to and made part of the brbss Mil. 

The cross bill further sets forth that Andrews ànd his assigns failed 
and refused, and still refdàé, tb fulfill the obligations imposed upon them 
by the terms bf said contfact, in that they failed and rôinsed, and still 
refuse, to build said belt Une, excepfing only about four miles thereof; 
and that he sold or hypothecated ail of thé bonds so issued and deliv- 
ered to him to persons whb had fuH' kttowledge of the terms of the con- 
tract, and of the conditîbIdEi tipon which said bonds were issued; also 
that said persons took the same with full knowledge that Andrews had 
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not built said belt Une, and was in defaiult, except as above stated. 
Wherelbre the cross complainant iusists that the holders of said bonds 
are not entitled to reoeive from the proceeds of sale under the foreclosure 
payments upon the principal and interest of said bonds, but only upon 
the proportion thereof that the value of the four miles of said belt line 
that bas been built sustains to the value of the whole nine miles, and 
prays that the bonds may be scaled down accordingly. 

The demurrer must be sustained. The bonds were issued before the 
commencement of the work, in exact accordance with the stipulations 
of the contract, and Andrews was then invested with the title to them, 
and had the right to pledge or sell them. The averments that the pur- 
chaser or pledgee had full knowledge of the terms of the contract, and 
of ihe fact that Andrews had built only four miles of the belt line, are 
therefpre whoUy immaterial. It may be properly inferred from the con- 
tract that it was the intention of the parties that Andrews should hâve 
the bonds in advance of the performance of the work which he was to do, 
in order to enable him by negotiating them to procure the funds which he 
would rèquire. The cross bill, therefore, does not state a case entitling 
the cross complainant to any relief, and it will be dismissed. 



Mason V. Bennett. 
(i)tetrlct Court, D. Alaalia. July, 1893.) 

1. EXECtTTIOII— RBTTJEN DaT— AtASKA. 

Under Code Or. § 378, In ioroe in Alaska, the return day of an exécution Is ascer- 
tained By Computing 60 days from the day of its receipt by the marshal, and not 
from the day of Its Issuance. 
8. Sahb — Lbvt — Sale aptbk Ketuen Dat. 

When a levy is made under au exécution before the return day thereof, the mar- 
shal may make the sale after the return day without new process. 
3. Same — Sale — Confirmation— Inadequact of Price. 

Under Code Or. § 296, in force in Alaska, an exécution sale cannot be set aside 
for mère iuadequacy of price, in the absence of fraud, collusion, or substantial 
irregularity, to the tnjury of the complaining party, especially when the property 
consists of an undeveloped miaing olaim, the value of which is conjectural and 
spéculative. 

At Law. Action by George M. Mason against William M. Bennett. 
Motion to confirm an exécution sale. Granted. 
Ddaney d Gamd and /. F. Malony, for plaintiff. 
John G, Heid and 0. 8. Johnson, for défendant. 

Tetjitt, District Judge. The record in this case shows that the plain- 
tiff, on the 8th day of March, 1892, in this court, recovered judgment 
against défendant for thé sum of $2,170.48, with a decree of foreclosure 
of the mortgage given tosecure the note sued upon herein, and for the 
sale of the mortgaged premises, which includes the real property, for 
the sale of which an order of confirmation is asked by this motion. 
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Withîû the time allowed by law, the défendant appeared and filed ob- 
jections to the confirmation for the reasons — 

"First, that the sale ia void, it having been made on the 91st day af ter the 
recdpt bf the exécution, when said exécution, at the time of sale, was dead in 
theha'nds of the marshal, and should hâve been returned within ninety dsys 
to the clerk's office frotn whence it issued; and, second, that no bidders were 
présent at said sale, that the bid of the plaintiff, the exécution créditer, heiein, 
wa9theoneand only bid offered at such sale, and that the sum bid is so 
grossly iiïàdeqnate tothe value of the property sold, as to amount to an ab- 
soltlte and iinnecessary sacrifice of the defendant's property," 

Section 7 of the organicact, providing a civil government for Alaska, 
approyed May 17, 1884, déclare^ the gênerai laws of the state of Oregon 
at that time in force to be the law in this district, so far a§ applicable 
and not in conflict with the act or the laws of the United States. By 
virtue of this statute, the exécution in this case was issued in accord- 
ançe jw^th the provisions of title 1, c. 3, Code Or., and the proceedings 
coi^duct^d thereunder, and their regularity must be tested by them. 

ia cçjnsîçlering this motion and the objections offered by the exécu- 
tion âebtoir to its allowance, I will take up the objections in regular 
order. The first is that the sale was made after rétum day, and is 
therefore void. This objection may be considered qnder two heads, 
viz., was this sale made after return day? and, if so, is it for that rea- 
son void? There seems to be some misunderstanding on the part of 
counsel as to how the return day is to ))e aseertained or fixed in this 
case. Section 278, Code Or., is as folio ws: 

"The sheriff shall indorse upon a writ of exécution the time when he ré- 
crives the same, and such exécution sliall be returnable within sixty daya 
after its receipt by the sheriff to the clerk's office from whence it issued." 

Then, in section 293, in regard tp the postponement bf sales, it is pro- 
vided that a sale may, for causes therein stated, be adjourned from time 
to time, notto exceed 30 days beyond the return day. The exécution 
in this case was issued on March 14, 1892, but the marshal's return 
shows that it did not come into his hands until the 25th day of March, 
1892. , This, then, is the date from which the 60 days mentioned in 
said section 278 should be computed, and not the date of the exécu- 
tion. ËxClùding this day, and counting 60, the return day would be 
May 24, 1892. The marshal, however, set the 13th day of May, 1892, 
as the day.of sale, but on that day the respective attorneys for plain- 
tiff and défendant appeared, and served upon him a written stipula- 
tion, duly signed by them as such attorneys. This stipulation is made 
a part of the return on the exécution, and it is agreed therein that — 

"The sale is hereby postponed for the term of thirty days, from said 13th 
day of May, 1892, to the 13th day of June, 1892, and thé said U. S. mar- 
shal for the district of Alaska ia hereby authorized to postpono the said sal& 
until the said 13th day of June, 1892, as above stipulated." 

This stipulation was no doubt made, and the sale adjourned, for the 
benefit of the défendant, ànd it is not claimed that he was in any 
manner injured by the adjournment. But without the stipulation thfr 
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marshal could not hâve made an adjournment for a longer period than 
one week at a time, not exceeding 30 days altogether, beyond the day 
at which the writ is made retumable. The return shows that the sale 
was adjourned until the 13th day of June, 1892, according to said stip- 
ulation, and that the real property described herein was then sold to 
the plaintiflF for $2,300. However, this was not more than 30 days be- 
yond the return day, which, as already shown, was May 24, 1892. 
But, if my views are correct on the second question raised by this first 
objection, it makes no différence whether the sale was in fact made 
after the return day or not; it is only necessary that the levy be made 
before that time. 

The Oregon statute says that the court shall confirm a sale of this 
kind unless it shall satisfactorily appear that there were substantial ir- 
regularities in the sale, to the probable loss or injury of the party ob- 
jecting. Section 296, p. 363. It is not claimed that the défendant 
sustained loss or injury by this adjournment, but it was certaiiily deemed 
advantageous, or his attorney would not hâve made the stipulation 
which he did for it. I do not, under my views of the case, think it 
necessary to pass upon what effect that stipulation might hâve in sus- 
taining the regularity or validity of this sale, were it irregular or void 
without it. Counsel for défendant refer to FavM v. Cooke, 19 Or. 455, 
26 Pac. Rep. 662, to sustain their first objection, but the case is not 
m point. In that case the sale was made more than eight years after 
the date of the exécution, and in the opinion Strahan. J., says: 

"It does not appear that the ofBcer had made a levy under the exécution 
while it was still in force. The sole question, therefore, is whether or not a 
sherifiE may hold an exécution until long after the return day, and until his 
term of office has expired, and then make a levy and sale, " 

The court very correctly held that such a writ is Junctus offido, and 
confers no authorjty. But if the levy be made before the return day 
of the writ, the officer may sell afterwards on the same writ without a 
renewal of process. " It is immaterial to the purchaser, as to the validity 
of the sale, whether it be made before or after return day." Ror. Jud. 
Sales, p, 248, ànd numerous authorities there cited. This was passed 
upon and settled in the United States suprême court, at an early date, 
in Wheatonv. Sexton's Lessee, 4 Wheat. 503. In this case Johnson^ J., 
delivered the opinion of the court, in which it is stated: 

"At the trial two bills of exception were taken; the first of which brin gs 
up the question whether a sale by the marshal after the return day of the 
writ was légal. The court charged that it was, provided the levy was made 
before the return day, and on this point the court can only express its sur- 
prise- that any doubt could be entertained. The court below was unquestion- 
ably right in this instruction." 

In Remington v. Linthicum, 14 Pet. 84, the following is asserted as a 
settled proposition of law: "But if property, real or personal, is seized 
under ajkrifadas before return day of the writ, the marshal may pro- 
ceed to sell at any time afterwards without new process." Accepting 
the law as laid down by thèse authorities disposes of this objection. 



846 PEDKRit BEPORTER, vbl. 52. 

• r'WiU 'M*r briefly notice tte second objeclion to the confirmation. The 
ptiipéi'tjr feoîd is an undivided two4hirds interest in a Iode daim in the 
Harrîè* faîinltig district in this terri tory , and known as the " Aurora Lode ." 
There aire tHree affidavits bffered insupport of the objection of inadeqnacy- 
of price. ' "iPhiB éxecution debtor makes one, in which he says he was 
offered ^0^000 for this Iode in the summer of 1891 by abona-fide pur- 
ehàéer. ïn One of the ftfl3davits the value is eatimated at 1^50,000, while 
thé other arfiànt bàys that, aCcording to his best judgment, the lode is worth 
at ieâst $35iOOO or $40,000. It was admitted in the argument that this 
lode is undëveiopeki. It is a weU-known fact that an undeveloped min* 
ing claim is property upon which it is very difficult to place even an ap- 
proximate vâlaei An undeveloped iode is hiddenfrom the eye, buried 
perhaps deep in the earth, or extending' into the rocky side of a moun- 
tain. ItB real value is a matter ofconjectui'e for even mining experts. 
One might say a claim waâ worth $50,000, and another of as good judg- 
ment, wilh^qual honesty; might say it was not worth the cost of devel- 
oping it. Itis not otaimèd that thete was any fraud, collusion, or ir- 
regularity in the proceediligs of the sale, and the law présumes that the 
officer acted fairly and for the beat înterests oî the parties concerned in 
cohducting the same. Section 296, Code Or., swpra, sèems to give the 
coUrt no discrétion in caseis of this kind unless there were substantial ir- 
regularities in the proceedings conceriiiûg the sale, to the probable loss 
or iûjury of the party who makes thé objections to the confirmation. I 
hâve been unable to find a case where the suprême court of Oregon ever 
set aside a sale simply for inadequacy of priée. Counsel for défendant 
cite Flint V. Phippa, 20 Or. 840, 25 Pac. Rep. 725, in support of their 
second objection, butin that case thedefectsin tbewrit, which thelower 
court allowed to be ainended, were the primary reason for reversing the 
decree. The gênerai policy of the law is to uphold and maintain exé- 
cution sales. Rorer, in treating on this subject, sayS: 

"Ordinarily, înadequatiy of plice is not alone suflRcient cause forsetting 
aside an exécution sale which is in other respects unexceptionable." fier. 
Jud. Sales. § 854. 

And Herman, in his very excellent work on Executions, states tho 
rule to be that^ — 

"Courts will not in gênerai set aside sales made under its process for mer» 
inadequacy of price, in the absence of fraud and collusion. Inadeqnacy of 
priée, within itself, cannpt be aground for setting aside a contract, orafford- 
ing relief against It. " Hçrm. Ex'ns, 412. 

In support of this rule the author cites a list of 70 différent décisions, 
and in the case at bar I feel bound to adhère to it. Having thus dis* 
posed of the objections,'the motion for confirmation is allowed. 
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Tbinidad Asphalt Paving Co. v. Robinson. 
(Oi/rcuit Court, E. D. Mîchigan. Aprll 11, 1893.) 

CosTS— Taxation— Actions at Law. 

In actions at law the fédéral courts muât tazthe costs against tha loslng party, 
exoept in cases where spécial provision to the oontrary bas been made by act of 
oongress, (Rev. 8t. §§ 968, 973;) and in the absence of such provision they hâve no 
authority to modiîy the rule by reason of hardstiip or Inequity resulting from spé- 
cial circumstances. 

At Law. Action of replevin brought by the Trinidad Asphalt Paving 
Company against Eugène Robinson. A verdict was directed fpr plain- 
tiff, and a motion for a new trial denied. The question as to vyhether 
costs should follow the judgment was rçserved by the court, and is now 
up for .détermination. Judgment for plaintifif. 

Stetement.by Swan, District Judge: 

This is an action of replevin for 766 barrels of asphalt that were for- 
merly the property of Carter, Hawley & Co., of New York, both parties 
tracing title to them. The évidence is uncontradicted that plaintifï, 
wishing to obtain asphalt of Carter, Hawley & Co., whom plaintifif knew 
would not sell to it, employed one Coburn to make the purchase for it, 
— the Trinidad Asphalt Company, — instructing Coburn not to reveal 
the name of his principal, but to make the purchase as for himself. 
The asphalt was bought for the benefit of plaintifif, who had the right to 
it as against its agent, Coburn, or any one to whom the latter might de- 
liver it, except a purcbaser in good faith and for value. Coburn, it 
seems from the facts found by Mr. Justice Brown, who tried the case, 
went to Carter, Hawley & Co. for the plaintiff, but exceeded his author- 
ity in effecting the purchase. Instead of representing himself simply as 
the principal in the transaction, or withholding the name of his em- 
ployer, he untruly stated that he had no connection with the plaintifif 
whatever, — a statement which he had no authority from plaintifif to 
make. Carter, Hawley & Co. delivered to Coburn the asphalt, which 
he turned over to plaintiflT. A month or two afterwards, Coburn made 
a contract with a lighterman to go to South Amboy, where the asphalt 
lay, load it on board his lighter, and take it up the North river. The 
asphalt was accordingly laden on the lighter, and was insured for trans- 
portation to the docks of the plaintifif at Jersey City. Instead of thus 
forwarding it, Coburn diverted it from its original and proper destina- 
tion, and sent it to Weehawken, when it was delivered to the West Shore 
Railroad for transportation and delivery to défendant, and in due course 
of time came into the possession of défendant, who in good faith had 
dealt for and purchased it through Coburn from Carter, Hawley & Co., 
whom he supposed to be the owners of it, and whom he paid for it. 
The asphalt was taken from defendant's possession under the process in 
this cause. After the commencement of this suit défendant wrote Car- 
ter, Hawley & Co., who had received their pay for the property from 
plaintiff, througb Coburn, asking them to crédit him with the amount 
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which he had paid them for the asphalt, and this Carter, Hawley & Co. 
did. The trial judge hdd that, because of the allowance of this crédit 
to Robinson by Carter, Hawley & Co., though Robinson, the défendant, 
bought and paid in good faith, a verdict in his favor for the value of the 
asphalt in this action of replevin would put four or five thousand dol- 
lars in bis pocket for which he had paid no considération, and for which 
he would be obliged to aceount to Carter, Hawley & Co. , who had re- 
ceived their pày through Coburn, and thus will be twice paid for the as- 
phalt. The conséquence would be that plaintiflF would be obliged to 
resort to an action against Carter, Hawley & Co. to recover the amount 
paid by it for the property on Coburû's purchase. To avoid this circu- 
ity of action, the court permitted plaintiff to show the factthat défend- 
ant had been credited by Carter, Hawley & Co. with the sum paid for 
the property taken by the writ since the beginning of this suit, and di- 
rected a verdict for plaintiff, with nominal damages, reserving the ques- 
tion whether costs to plaintiff should follow the jùdgment. A motion 
for a new trial was made and ôverruled. On the foregoing facts both par- 
ties claim costs. 

Griffim, Warner & Hwnt, for plaintiff. 

0. /. Walker, for défendant. 

SwAN, District Judge, (àfier statîng the facts.') rhe statute givîng costs 
to the prevailing party provides as followa: 

" The bill of îees of thé <ilerk, marshal, and attorney, and the amount paid 
printers and witnesses, andlawful fées for exempliflcations and copies of pa- 
pera necesâarily obtained for use on trials, in cases where by law costs aie 
recoverable in favor of the prevailing party, shall ,be taxed by a judge or 
clerk of the court, and be ineipdedin aud form a portion of a jùdgment or de- 
creeagainstthelosingjparty, ■ * * *" Rev. St. 17. S. § 983. 

In caises of. original jurîsdiction this provision bas been regarded as 
mandatoryjiaind exclusive of ail state législation. Congress having leg- 
islatedion the subject,it would seem, on familiar principle, that there is 
no room for the application of any other rule Of taxation in sueh cases 
than that fixed by the statute. V. S. v. TreadwéU, 15 Fed. Rep. 632; 
Gcmp&r V. Steamhoat Co. , 18 Fed. Rep. 588; The Baltimore, 8 Wall. 377, 
388. In cases removedfrom a state court it bas been properly held 
that costs. which hâve accrued before removal may be added to those 
taxable under the act of congress. The authorities, however, are nût in 
harmony on this point. In support of taxation of such costs are: 
Sorippav. Campbell, 22 Int. Rev. Rec. 250; Wolfv. Itisurance Co., 1 Flip. 
377, and cases cited. Contra are: Clare v. Bank, 14 Blatchf. 445; Chad- 
hourne v. Insurance Co., 31 Fed. Rep. 625. 

Section 983 is taken bodily from the fee act of February 26, 1863. 
Before the enactment of the statute the practice had generally been in 
accOrdanee with the statute of Gloucester, (6 Bdw. I. c. 2.) Hathaway 
V. Roach, 2 Woodb. & M. 68; The Baltimore, 8 Wall. 388. This stat- 
ute, commonly referred to as the "Fee Bill of 1853," seems therefore to 
be a substantial adoption of the usage which had so long and generally 
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obtaîned, allowing costs to the successful litigant. Without revîewing 
in détail the various acts of congress regulating the recovery of costs, 
wbich are coUated in the opinion in The Baltimore, 8 Wall. 377, 388-393, 
in the language of Mr. Justice Clifford in that case, "the conclusion 
appears to be clear that congress intended to allow costs to the prevailing 
party as incident to the judgment, as most of the régulations referred to 
[in the statutes mentioned in the opinion] would be meaningless on any 
other theory." No intent to recède from this purpose is manifested in 
the act of 1853, nor in the Revised Statutes. The only qualifications 
material hère of the usage thus recognized by the statute are found in 
Rev. St. §§ 968, 973. The first of thèse sections dénies costs to a plain- 
ÛS or petitioner in a circuit court who recovers less than $500 in a case 
which could not be brought there, unless the amount in dispute, ex- 
clusive of costs, exceeds that sum or value; and refuses costs to a libel- 
ant who recovers upon his own appeal less than the sum or value of 
$300. Section 973 disallows costs to a plaintiflf upon a judgment or de- 
cree "for the infringement of part of a patent when the patentée in his 
spécification claimed to be original and first discoverer of any material 
or substantial part of the thing patented, of which he was not the orig- 
inal and first inventor," unless the disclaimer required by the patent 
laws had been entered at the patent office before suit was brought. 
Other sections expressly exempt the United States from liability to costs. 
The inferencé from this exceptional législation seéms strong that con- 
gress has defined the only cases in actions at law in which the losing 
party is absolved from liability for costs. 

In equity and admiralty cases, in which the courts are less trammeled, 
and may mold their judgments accordingtotheveryright of the matter, 
costs are imposed, withheld, or divided as the facts in the particular 
case may warrant. Kiltrédge vVEace, 92 U. S. 116; Trustées v. Green- 
ffugh, 105 U. S. 536; Union Ti-ust Go. v. lUinois Midland Ry. Co., 117 U. 
S. 434, 481, 6 Sup. Ct. Rep. 809; U. S. v. The Malek Âdhel,2 How. 210; 
The Atlas, 93 U. S. 312. No such latitude is accorded, however, to the 
courts in actions at law, notwithstanding considérations of hardships 
calling for exceptions to the enforcement of the statute. In U. S. v. 
Schurz, 102 U. S. 407, the défendant was sued in regard to the man- 
ner in which he had discharged certain officiai duties as secretary of 
the interior, in which nointentional wrong was charged or proved against 
him. Upon motions for taxation of costs, the court, through Mr. Jus- 
tice Miller, admitting the hardship of making the défendant pay the 
costs out of his own pocket, said: 

"But a careful examination of the authorities leaves us no option but to 
foUow the rule that the prevailing party shall recover of the unsuccessful one 
the légal costs which he has expended in obtaining his rights." 

So, too, costs followed the judgment in KendaU v. U. S., 12 Pet. 524, 
and U. S. v. Boutivell, 17 Wall. 604, in both of which the officers sued 
were guilty of no intentional wrong. In Kittredgev. Race, 92 U. S. 116, 
121, the distinction between the powers of the court in common-law and 
equity cases in the matter of costs is clearly stated by Mr. Justice Bbad- 
LEY. He says: 
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"In actions atlaJw it iia a gênerai rnle tbat the losing parties Or thè parties 
against whom judgnj^çîjt is rendered are to pay tlie costs, and çp apportion- 
ment of the costs is njade i^etween tliem. Each is Uable for ail, whateyer may 
be their respective interest jn the subject-niatter of tlie suit. In equity it is 
difEerent. Thére the ooUft haâ a discrétion as to the costs, aiid mày iinpose 
thém àll Upoti ohejiatty, briïiay divide them in suoh mannéras it sees flt." 

The only ëxcejitibn tq ihis rule not èxpressly made by stàtute is where 
the court is without jûrisdiction bf thié cause. In RctUway. Go. v. Swan, 
111 U.'^. STQ.'SS?, 4Sup. Ct. Rep.'èlO, Mr. Justice Matthews says: 

"Or4inar}ly, by the Ipng-çstablislied praotice and universally recognized rule 
of the cobiniqn iàvr in actions at law, the |)revailing party js entitled to recover 
a judgmeiit for coSts, the exception being that, where theré iS no iurisdietion 
in the Court to déterminé thelitigàtion, thé cause must bèdismissed for that 
reason, and, as; the. court can render no judigment for or against either party, 
it cannot render a juâgment even for costs." 

Thé case at bar is apparently ahard one fôr the défendant. At the 
time of suit brought : hé was clearly entitled to the possession of thé 
property which he had acquired in good faith. Unfortunately for i^im, 
by bis own inadvertent action in asking and obtaining crédit with Car- 
ter; HaMey & Co. foi the asphalt taken from him by the writ, he 
praotically rehounced the title he had received on his purchase, and 
accepted in its stead réclamation on Carter, Hawley & Co. The equi- 
ties are with him' to thô recovery ofhiis costs, but the settled rules of 
décision in cases at law wili not permit of exception in his favor, and 
costs must foliow the judgment. 
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ICinmU Court of Appeals, Elghth CircuU. Ootober 8, 1893.) 

' ' '■' ■ No.».' ' 

LiMiTATios op Actions— RuHNtR» ov Statutb— Mcnioipal BomdS. 

Bonds Usued by the town of Nevada, Mo., in 1870, were repndiated, and the pay- 
ment of Interest refused. In 1873. In 1877 action was brought to recover upon the 
past-due coupons, but by ^reement wias Buàpended pending a suit in the suprême 
court of the United Stat«s, wherein the aot authorizinK such issues was declared 
unconstitutional. It was subsequently tàken up in 1881, and judgment given for 
défendant. ' Théreafter an action for money had and received Vras begun. Held, 
that it was barred by the Ifissourl statute of limitations, which began to run at 
least from the répudiation of the bonds, and which limita actions on implled con- 
tracta to five years. 41 Fed. B«p. 582, affirmed. 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

Action by William H. Morton against the city of Nevada, in the state 
of Missouri, fôr money haid and redeived. Trial by the court on an 
agreed statement of facts. Judgment for défendant. 41 Fed. Rep. 682. 
Plaintifif brings error. AfBrmed. 

Statement by Caldwell, Circuit Judge: 
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This was an action brought by the plaintiff in error agaînst the de- 
fendant in error for mbney had and received; The défense was a gênerai 
deniâlj atad a plea of thë statute of limitations. The case was tried by 
the court below upon the foUowing agreed statement of facts: 

"It is hereby stipulated andagreed that the following facts are admitted by 
both plaintlÉf and défendant to be true, and no other proof thereof tlian this 
stipulation need be produeed upon the trial of said cause, but the same may 
be used byeither party. It iS further agreed tliat either party shall, under 
this stipulation, bave a right to introduce any other testimony they may deem 
proper; it tteing understood this agreetnent only extends to the admission of 
thë trutb of the facts faerein contained. In March, 1869, tbe town of Ke- 
vada, Vernon county, Missouri, was incorporated under chapter 41, Gen. St. 
Mo. 1865. In the year 1870, in order to secure the location of the dépôt of 
the Tebo & Neosho Ballroad, then building, withln one half mile of the pub- 
lic square of said town, instead of withln the distance of three quarters of a 
mile of said public square,: as then contemplated by tbe board of trustées, 
agreed with the Tebo & Neosho Railroâd Company to donate ten acres of 
ground for dépôt purposes if it would put the dépôt within one half mile of 
said public square, and by resolution entered of record on June 29, 1870. made 
the following proposition: ' Eesolved, that whereas, the county of Vernon 
has subscribod to the bapital stock of the Tebo & Neosho Railroad Company 
to aid in building the railroad of said company within the county of Vernon, 
and it wîll be advantageous to the town of Nevada to hâve the dépôt of said 
company eStablished as near as practicable to the business of said town: It 
is therefore ordered that the town of Nevada will procure and donate to the 
said Tebo, & Neosho Kailroad Company the right of way for said company's 
railroad within and through the said town, and will also pay the said company 
sucb subiof money, notexceedingtbesumof fivethousand dollars, as shall be 
the actual cost to said company of establisbing tbe dépôt of said company within 
one halfmileof the public square of said town, instead of within the distance of 
three quarters of a mile of said public square. Ordered further, that the town 
will procure and donate said company suitable grounds for said dépôt and the 
other purposes in connection with the opération of said railroad, not less in 
quantity tban ten acres.' And thereafter, to wit, on June 4, 1870, under and 
by virtue of the act of the gênerai assembly of the state of Missouri entitled 'An 
aet to autborize cities and towns to purchase land, and to donate, lease, or sell 
the same to railroad companies, approved March 18, 1870.' the board of trus- 
tées of said town ordered an élection of the qualified voters of said town to be 
beld on October 25, 1870, to vote upon the proposition to issue ten tbousand 
in bonds of said town, with which to purchase ground to be donated to said 
Tebo & Neosho Railroad Company. That said élection was held, as ordered, 
on October 25, 1870, and at said élection a majority of the qualified voters of 
said town voting at said élection voted in favor of issuing said bonds to pur- 
chase ground to be donated to said railroad company; and thereafter, to wit, 
on November 1, 1870, under and by virtue of said act of the gênerai assem- 
bly of the state of Missouri, approved March 18, 1870, before referred to, and 
in pursuance of said élection so held as aforesaid, and under the order of said 
board of trustées,^ there waS executed, by its chairman, John T. Birdseye, 
signing his namethereto, aiid by the clerk of said board, S. A. Olaycomb, at- 
testing the same and afflxing tliereto the seal of said town, twenty bonds 
numbered from 1 to 20, both inclusive, each for tbe sum of $500.00, which 
said bonds, by their terms, were made payable at the National Bank in the 
city of New York, in tbe state of New York, ten years after the date thereof, 
to wit, on the Ist day of November, 1880, and were made payable to the Tebo 
& Neosho RailFoad Company or bearer. That said bonds, by their terms. 
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veretio besur' interest at tbé rate of ten percent, per annum, payable semi-an- 
nually atthe National Bank on the Ist day of May and the Ist day of Novem- 
ber of each year thereafter, on the delivery of certain in terest coupons thereto 
attachée! to each of the said 20 bonds. That, after said bonds had been exe- 
cuted, Oscar M. Nelson, then a citizen of the town of Nevada, Was appointed by 
said board'of trustées the ânancial agent for said town for the purpose of sell- 
ing said bonds and receiving the money therefor, for and on behalf of said town. 
That said bonds were placed in bis hands, and he, acting for said town as ita 
financial agent by virtue of said appointment, ail of said bonds, tbrough the Qrm 
of Jaynes & Newltirk, bankers at Sedalia, Mo.i to Wm. H. Morton, the plain- 
tiff. That in January, 1871, said flrm of Jaynes & Newkirk, bankers, as afore- 
said, paid to Oscar M. Nelson, the financial agent àforesaid, the foUowing 
amounts: January 19, 1871, $4,000.00; January 31, 1871, $4,171.00,— total, 
$8,171.00; making the total sum actually received by the said board of trustées 
in money on account of the sale of said bonds eight thousand one hundred and 
seventy-one dollars, ($8; 171.00.) That in pursuance of the agreement with the 
ïebo& Neosho Bailroad Company, said board of trustées purchased from vari- 
ous parties ten acres of ground, to be dohated to said railroad for dépôt pur- 
poses, paying therefor out of -the $8kl91.00 dollars deri ved frOm the sale of said 
bonds the sum of $6,785.50 dollars, and had ail of said land deeded directly to 
the ' incorporated town of Nevada.' The balance of said money was used by 
said board of trustées for various purposes incident to the government of said 
town; The said Tebo & Neosho Bailroad Company, having fully complied 
with the terms and conditions upon which said donation was to be made, 
took possession of said property. The said Tebo & Neosho Bailroad Com- 
pany having thereafter sold, conveyed, and merged ail of its entire Une of 
railroad in this state, and ail its property, rights, and franchises, in and to the 
Missouri^ Kansas & Texas Bailroad Company, the inhabitants of the town of 
Nevada, by E. E. Kimball, chairman of the board of trustées, on the 19th day 
of May, 1875. conveyed said ten acres of ground to the Missouri, Eansas & 
Texas By; Goj; the Tebo Sa Neosho Railroad Company having taken posses- 
sion of said ten acres, as before œentioned, some time prior to its merger 
into the M,, K. & T. B.. B. It is f urther agreed that on the 23d day of Au^ 
gust, 1877, Wm. H. Morton, plaintifE herein; instituted suitagainst the town 
of Nevada in the United States circuit court for the western district of Mis- 
souri, at JefCerson City, to recover upon the past-due coupons that were at- 
tached to said issue of bonds; and thereafter, to wit, on the 20th day of No- 
vember, 1877; the town of Nevada interposed a delense to said suit by flling 
an answer, in which it was claimeâ that said town was not liable in said ac- 
tion, for the reason that the act of Mârch 18, 1870, under, which the bonds to 
\vhichsaid coupons had been attached, was unconstitutional. That thereafter, 
and on the sàme day, plaintiff in said action flled a demurrer to said answer, 
and on the 22d day of November, 1877, said demurrer was submitted. That 
at that time there was pending in the suprême court of the United States the 
case of Jarrolt v. Toum qf Moherly, in which the same question, to wit, the 
constitutionality of the act bf March 18, 1870, was involved, which said cause 
bas been certified to the suprême court of the United States by reason of a 
divisioa in opinion of the' two judges sitting in said cause, wliich fully ap- 
pears by a record of said. cause reported in 103 U. S. 586, and to which référ- 
ence is madè.. The parties to said case of Morton v. Town of Nevada, by 
their attorneys» then agreed that no f urther action was to be taken in the 
matter, but that the same was to stond upon the pleadings as then made un- 
til the suprême court passed upon said Jarrolt Case, after which either party 
might proceed in said matter as raight bedeemed best by said party; and that 
the same stand continued. That the suprême court in aaid Jarrolt Case, in 
103 U. S. 580, deoidedi the act of March 18, 1870^ u,nconstitutional, to which 
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case référence is made tp show what was passed upon, and that thereafter, 
and, to wit, on the 25th day of November, 1881, said cause of Morton v. Town 
af N'évada was taken up, and, folio wing the rulings, — atiid JarroU Ca^e, — 
the demurrer to the answer was overruled, and judgnient given for défend- 
ant, the town of Nevada, on the pleadings. It is futther agreed that in the 
year 1884 the town of Nevada was reincorporated under the gênerai laws of 
Missouri as a city of the third class, under the name of the ' City of Nevada,' 
and as sucb succeeds to ail rights of said town, and assumed ail of its liabill- 
ties. It is further stipulated that the interest on said bonds was paid by the 
town of Nevada for the year 1871 and 1872, after which the town refused to 
pay plàintiff any further interest, for the reason that said bonds and the 
coupons tbereon were tmconstitutlonal, and issued without any authority. 

"J. B. Hendeeson, 
"Reynolds & Lewis, and 
"J. B. Johnson, 

"Attorneys for Plaintiff. 

"BUBTON & WiGHT, 

"Attorneys for Défendant." 

The lower court held the défendant was not liable for the money had 
and received, except possibly as to the sum of $1,385.50, and that the 
whole cause of action was barred by the statute of limitations. There 
was judgment for the défendant, and the plaintiff thereupon sued out 
this writ of error. 

Matt. G. Reynolds and James M. Lewis, for plaintiff in error. 

C. G. Burton and S. A. Wight, for défendant in error. 

Before Caldwell and SanbOBN, Circuit Judges, and Shikas, District 
Judge. 

Caldwell, Circuit Judge, Çaftm- stating the facts.) It is needless to 
discuss the question of the liability of the défendant to the plaintiff for 
the money retgeived for the void bonds, Under some circumstances 
money thus paid may be recovered back; under other circumstances it 
çannot. To which class this case belongs we need not inquire, because, 
if any such liability ever existed, it was clearly barred before this ac- 
tion was brought. By section 3230 of the Revised Statutes of Missouri 
the limitation of actions on implied contracts is five j'ears. The plain- 
tiff's action is bottomed on the alleged implied obligation of the défend- 
ant to repay the money it received for the bonds. The action is barred, 
whether it accrued when the money was paid for the void bonds, or when 
the town refused to pay interest, and denied its obligation to pay the 
bonds, upon the ground that they were void for want of authority in the 
town to issue them, or when that défense was formally interposed to the 
suit on the bonds. AU of thèse events happened from 8 to 15 years be- 
fore the suit was brought. No fact is shown which, in law, would in- 
terrupt or suspend the running of the statute after the town refused to 
pay interest and repudiated the bonds, which it did in 1873. 

The bonds were void, and not merely voidable. They were infected 

with a fatal and incurable vice. It was beyond the power of the town 

to impart légal validity to them. There eould be no ratification, and 

no estoppel, which would render them valid or binding obligations on 

v.52F.no.4— 23 



S64 FEDERAL REPOBTEE, VOl. 52i 

tbe tpwn. Updiithg'^fedmitted facts ëf thé case; thérefore, the plainliff 
coUld bave étied ïbï thé reçbviery' ofliië ;*iii!o'nëy tbè'Very' dày he recéived 
the tojids., ànd 'tHe. ^é^leràl rule , is , jt^'at tbé.ptiàtute feé^nà to run from 
the tftme th&p^rty Hjjgbt.hayçbroïi^.^.his.a^ , But jt is,pot necessaiT; 
to applyi this rule in ithia ca8e>. , The ito>wh pajd the inte^est on the bonds 
foï'twç» years.: Gi^^îr^ to thèse paymentsthèntmostefFect tbat caa be 
elçtiteéd'fot therfa;'àftd't6n6eding'thEi;f th'eétatute did'iiBt'Tun as long aa 
the tHivitii treatèd'Wë tottds'.as yaiîd, '^ûd'.'p'^id thé- àriiiiial interest, it 
çease^ j|o , d|P this/ af ijéï i î 8,7 3 , , ata^^ 

vaïidjty.iPf ihe ho?ids,tand ,p?iià np init^rest; •ancI„undou,btedIy, the t;tat-; 
ute of limitations would mnagainst an action for the money paid'for 
the bondfe'froni thati date; Farimg v. Stone, 12 R. I. 437; Bishop v. 
IÀ% 3 Çfreenl. 405; Bmkv. Daniel, 12 Pet. 32, 57; Bres v. Holbech, 2 
T)6uiJ-ë^4] àffu^èt- 1/ WôdTtimd, 9 Bing. 748, 23 E. C. L. 788; Lunt v, 
Wrer^,.;^lZfil\\.lQ$;y^ Dist., 26 Kan. 490; Weaver v. 

lAimnn, S2 Md. 709; MiUer v. Adaim^ 16 Mass. 456j Palmer v. Palmer, 

Tl3Îéf'th(fet6eht of tbe circuit court is affirmed. : 



(Circuit Cov/rt of Appeals, Eighth Circuit. October 8, 1893.) 

1. CoNTBiCt— lËvipBNca— boNSTSnorioK— pRoVfii'cE op Court AND JuBT. . 

Tbe questlDti» whetheT certain commercial correspondance constitutesacontraot, 
and.lf iW,wliat-its pr-oper construction is, are ordinarily for the court, though in 
ezcejitlOfial' éÉses, tv'hen tiie àlleged cëntract rests partly in correspondence and 
partiy in idral oomomnicatlons, the question wliether there is a contraot. is for the 

. v^y- ' , y.y^ ,.; . . '■■ ■ . 

i. SiL,UE— Bbjeacb. 

Thabonsignéés of sbipaiénts of -Mteat -weï^ under contract to coUect the biU 

. : , ; from tb^ |>ti^chaaer, af lnUll|ig compajiy,, anjl then to glve an order ou tbe railroad 

' Company to aèllver thé whéat to the mitling coihpany, and thereupOn to rem{t the 

' anlOun^tft'tihëïhippérs. fi-gZâthat, if the Consignées ezpressly or impUediy cou- 

( . . eentçd to itSj ^eliyery by the n&tlroad compaoy to the milllng company bef ore pay- 

ineht of '-^hë biil, they wérè Uablé for its price. 
B.' Bame— pLEiiÏNo— RBi)\îiitDANCTi ' 

In an action by the oonsignorsagainsttb^ consignées! toreeover the value of the 
wheat, an allégation that tEç wheat was deWvered ,to them by the railroad company 
■was redundMl, and need tiot be prored, îx appearing that thé -wheat was in cars on 
a spnrtràèk^i ànd contesèedly subject totheirorder as consignées. 

(, SSOONDABT.^TlDBNOB-T-AxaiiaSIBILITX. ,, - 

"Paroi e-frîdeûcé by the Btaiîèti uïàster of ,'tbè contents Of a -ïfrrlting givèa hlm by 
' the ^Osignëe»^ statin'^ that' the railroad Was bot liable for wheat consigned to . 
them and (^elivered totib^milling company -wlthoutwrlttenorders, was admiissible, 
itbavingbèàbèbowntb^lthe paperwaslost, and could bot bô found by diligont 

■■ Bearoh;' ■'■>'!' '^ 

InErfeïjtô-theGircuitt Court of the United States for tbe District of 
Minnesota. • . 
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' Action by Lyman F. Hodges ànd Samuel Y. Hyde ag-ainst Michael 
Scanlan a;nd O. G. Wall to recovér the value of 24 car loads of wheat- 
Yerdictand judgmentfor jplaintiffs,i Défendants bring error. ■ Affirmed. 
;tSta,tement by Caldwble., Circuit Judge: ; , i 

This suit was brought in tbe circuit court of the United States for tbê 
district: of Minnesota, byLyinanE. .Hodges and Sainuel Y. Hyde, the 
défendants in error, agftiftst Michael Scanlan arid O. G. Wall, the plain- 
tiffs in error, to recover the value of 24 car loads of wheat, alleged to be 
of the value of $8,601.90. The défendants in error were dealers in 
wheat on; the Southern Minnesota Eailroad, with headquarters at La 
Crosse^ Wis. The plaintififs in error were bankers, doing business un- 
der the hame of Bank of Lanesboro, at Lanesboro, a station on the rail- 
road, in J^Iinnesota, about 50 miles west of La Crosse. At Lanesbora 
there was a firm engagea in operating flour mills under the naoie of 
Lanesboro Milling Company. 

The complaînt allèges "thàt inthe yeàr 1884 the plaintiffs and the de- 
fendants enteredinto anagreement and arrangement whereby thé Làries-^ 
boro MilHng Company, a company doing business as millers in said 
Lanesboro, were to order from the plaintiffs such wheat as they desired 
to u^ in their milling business, and that the plaintiffs would deliver said 
wheat free on board of cars to said défendants, and the same should be 
cohsigned by rail to said défendants under their style of Bank of Lanes- 
boro. That the said bills for said wheat should be ttiailed by plaintiff 
to said bank, and the said wheat should be shipped by plaintiffs exclu- 
sively to the said Bank of Lanesboro. That eaid bank would receive 
said wheat and hold possession thereof until the said Lanesboro Milling 
Company paid for the same, \yhen the bank was to remit therefor to the 
plaintiffs; or, in default of.so holding possession, défendants agreed to 
pay for said wheat themselves. That under said agreement and arrange- 
ment wheat was shipped by plaintiffs to the Bank of Lanesboro^ as or- 
dered by the Lanesboro Milling Company, almost, daily from May, 1884, 
up to April 9, 1889. The wheat was consigned in the same way, and 
the said défendants bave during ail of said time, up to March, 1889, 
paid on présentation the bilïs for the priée of said wheat. " That between 
March 8 and April 9, 1889, plaintiffs, at the request of the milling com- 
pany, shipped to défendants 24 cars of wheat, which "was ail receiyed 
by the défendants under the agreement above stated. * * * , That 
the said défendants, in violation of their contract with plaintiffs, allowed 
said Lanesboro Milling Company to take possession of and use said 
wheat without coUecting or receiving the priée therefor;" and that the 
mill company bas not paid for the same, and is insolvent; and they de- 
mand judgment for the value of the wheat. 

In their answer the défendants admit that the plaintiffs sold wheat to 
the milling company, and shipped it by rail consigned to the défend- 
ants; "but the défendants nevér had, nor was it agreed or understood 
that they should bave, possession of or dominion over or any respottsi- 
bility for the said wheat, èxcept to give an order for its delivery on, pay- 
ment therefor, and to transmit to the plaintiffs, less exchange, on pay- 
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ment therefor to them by thesaid miUing company." They deny that 
they evér atithorized delivery to the milling company of any of the wheat 
shipped tinder that arrangement until it was demanded and paid for by 
that company, or that any wheat was delivered to them by the pkin- 
tiffs. 

Prior to June, 1884, one Easton owned and managed the Bank of 
Lanesboro, and there existed between him and the défendants in error 
and the milHng company an arrahgement by which the wheat sold by 
the défendants in error to the milling company was consigned to the 
bank upon the understanding expressed in the folio wing letter: 

"LaCkossb, Wis., May 12th, 1884. 
"Bank ôf Lanesboro, Lanesboro, Minn, — Gents: Hereafter our agent oa 
the railroad will send bill of wheat shipped you for Lanesboro Milling Com- 
pany, and we sKall expect you to collect on those bills, and not wait for a bill 
f rom our oflBce, uniess you staud in the gap, — ^that is, become responsible for the 
wheat. If there are any errora, the mill company and our flrm can adjust 
afterwards, We inclose a Ust of freights from stations that are liable to ship 
there. We will ad vise our agents to put rate offreight on bills. 

" Yours, truly, Hodges & Hyde. 

" Wè ship the wheat to ybù to collect before the wheàt is delivered. 

"H. &H." 

About the .l$t of June, 1884, the pJaintifFs in error became the own- 
ers of Bank of lanesboro^ and succeeded to its business, which they 
continued to conduct inthat name, At their respective dates the de- 
fendants in error wrote the plaintiffs in error the folio wing letters: 

''HoDSEs & Sydb. 

*"Deater8 in Grairi and Produce on the Southern Minnesota Division of the 

C, M. de atiPi Ry. 

■ ' ''ÈA Grosse. Wis., June 6th, 1884. 
'"BanTt of Làhesboro, Lanesboro, Minn.— ^Gests: Your fàVor 5th inst., 
with stat6tnent,at hand, K possible! we will examine account before this 
letter, is mailed. Wejftre surprised at your inquiry, how abiojut wheat shipped 
tp, Lanesbpra MiUiijg Co.î as we supppaed you knevy ail about it, and liad 
biepn folio wing metl|od as follows: \\rê ship wheat from certain stations èo 
èank of Lanesboro. At time of slilptiient, our agent at station shipped from, 
maiW an invoice tp Bank of Lanesboro. On arrivai of car of wheat, Bank 
Of' Lanesboro cotlécts the bill from and deiiVera the wheat to Lanesboro Mill- 
îng Co. Bk. of L. then crédits our account with theamount collected. Why 
the inquiry? Has Bk. of L. changed proprietors? 

"HoDGES & Hyde. 

"Clakke." 

"Jtjne 18th, 1884. 
"Messrs. Scanlan & Wall, Home Bxchange Bank, Lanesboro, Minn. — 
Gentlemen: Wè havo sold to Laneàboro Milling Company eleven cars of 
wheat, which will be shipped to you. The priée of wheat is 91 cents per 
]|>U9bel, less freight to Chicago. Invoice will be mailed to you from station 
shipped from. On arrivai of eàch Car please collect aiiïoiint from Lanesboro 
Milling Company, then deliver wheat, and remit proceeds to us. * * * 
^' Your friends, Hodges & Hyde. 

"Claeke." , 
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The course of business was this: When a car of wheat was shipped 
to the bank the défendants in error sent to the bank a bill therefor in 
the following form: 

"Wells, Minn., Mardi 14th, 1889. 
"Bank of Laneshoro, Laneshoro, Minn., to Hodges âe Hyde, Dr., Dealers in 

Coal, Grain, and Produce: 
"On Southern Minnesota Division, C, M. & St. P. Baiiroad. 
"1 car wheat. No. 5,594, Am't. 

"467 bushels. at 85c. 8396.95.» 

At the same time the milling company was advised of the shipment 
by a notice in the following form* 

«La Ckossb, Wb., March 8th, 1889. 
"Wheat shipped to Laneshoro, Minn. 

"Bought of Hodges & Hyde, 
"Dealers in 
"Grain and Produce. 
"On the Southern Minnesota Division, C M. & St. P. Raiiway. 
"Date. Car. Whebe From. Bushels. Grade. Pbice. Am't. 
"One (1) car wheat. 
"5304 Mapleton 462 76c. 

"Tare 15 4J 

"447 80J $359.80." 

The défendants in error continued to ship wheat to the bank and the 
bank continued to coUect and remit, less its exchange, for the wheat 
consigned and billed to it from June, 1884, until May, 1889. The ship- 
ments amounted on an average tO 6 car loads of wheat per week, aver- 
aging in value about $350 per car, making the total value of ail ship- 
ments for the whole period between $500,000 and $600,000. During 
this time the business was conducted to the satisfaction of both parties, 
and without complaint, save in one instance, the occasion and the nature 
of which is shown by the following correspondence: On the 6th day of 
January, 1889, the défendants in error wrote the plaintifFs in error the 
following letter: 

"(Confidential.) Jan. 6th. 

"Bank of Laneshoro, Laneshoro, Minn. — Gents: There are 34 cars 
wheat billed to your bank by us that bas net been paid for. We understand 
they bave been, or naost of them bave been, unloaded. Now, will you please 
tell us just how this matter stands? We are holding you, and we suppose 
you are holding the R. R. Go. We présume this matter is ail right, but it 
implies a good deal of money, which we want before you give orders to bave 
it unloaded. Hâve they the wheat on hand that is not paid for? We hope 
this matter will corne out 0. K. without trouble; and please consider this let- 
ter confidential. Tours, truly, Hodges & Hyde. " 

To this letter the plaintiffs in error made the following answer: 
"M. Soanlan, Président. O. G. Wall, Cashier. 

" Bank of Laneshoro. Scanlan & Wall, Sucoessors to J. C. Easton. 

"Lanesboro, Minn., 1-7-1889. 
"Messrs. Hodges <& Hyde, La Crosse — Deab Sirs: Yours 6th at hand. 
The railroad company, through its agent hère, had permitted L. M. Co. to 
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p^iJi9«Jfeft^§,3)vith.out orders frpoî fls,;we exaeting payment;for «ll;flçifa,âBlîv- 
ereà,^y,çird,eçv. The auditor of^'ttie xoad came along one day thi^,5^e«k. and 
cneckéd up'afçërit, and got 'dnto' ttè arrangement/ whichpreciintateaacnsis. 
I d^Uyprejcltlie Company (it? a^ent], orders for the cars, taking à bïîl 6f sale 
of 'àH'%hBàt,- Ûbiir, and stâclr inthé'mills, aud an assignment of ail Insurance 
cûv«ttïi'gfitliè'samé'. ($9,000.) There Was, approximateiy, '$9,000 to $10,000 
worth of wheat on hand, or in flour ready for shipment, àt this tîme. Ihave 
since then remitted yôu neâriy-i|3,0OD,. and wonld hâve beeni able to hâve re- 
mittedrjjrdtu $2,000 more to-day had it been possible to handlë the cars, but the 
ptish en^itie is off bucking snow, and will not he back until to^night, if then. 
If the stock çan be gotten ont, I will be able to remit you $2,000 or $3,000 
to-moirrbw. It will bè ready fôr tbe carsi ând I trust we will be able to get 
them set in where they can be loaded. I hâve taken every précaution to be 
on the safQ; side, and think eyerything safe, and assure you that it will be 
looked aïter with more anxiety on our part than you çan feel. If the cars 
can be handied, the wliole matter can be çjeaned up by the middle of next 
week. Car ' 20 Tyler,' 600 bushejs, is not unloaded yet, and will not be until 
ail else is cleaned up. Flease s^nd me a st^tement of ail cars chargea to us. 
"Ilesp'y, .; ,;y 0. G. Wall." 

The Station agent of the railroacl corhpany at Lanesboro testified that, 
at the request of the auditor of ihe railroad conapany, he went to Mr. 
Wall, to get a writing with référence to the cars which had been deliv- 
ered withont the order of the bank^ and that Mr. Wall gave him a paper, 
thé original of which has been lost, and cannot be found, which read as 
foUows: : 

"The Ohicagoi Milwaukee &'8t. Paul Railway Company is not held respon- 
sible for wheat, bi-arâ nôt liàblé for tbe Whëàt consigned to the Bank of Lanes- 
boro and delivered to the Lanesboro Milling Company without writlen or- 
ders." 

There was eyideùce ténding to show that wheat consigned to the bank 
Wa^ sometimes delivered to the milling company without an order from 
the bank, and tha,t the bank had knowledge of this fact. The cars loaded 
with wheat intehded for the milling company were placed on a spur 
track running up to the niill, from which the wheat could be unloaded 
directly into the mill. 

The court belqw ruled that the letters of the 6th and 18th of June 
constituted thé côntract between the parties, and that that contract im- 
posed on tlje défendants thé obligation,: upon the arrivai of the wheat 
at Lanesboro, tp use reasonable diligence and ordinary care to take pos- 
eession of the gâme, and not deliver to tbe milling company until it was 
paid for according to the bills of invoicé sent the défendants. The court, 
in the course of a lengthy charge to the jury, told them that — 

"Thèse two questions of fact are submittedtoyou: First. Did the défend- 
ants receive the wheat in question ? Second, Did they allow the mill com- 
pany to take or get posseSMctn theredf or of any portion of said wheat, with- 
out collecting or r^eceiving the pay for the same? Thèse two facts must be 
found in favor of the plaintiffs, or they cannot recover. * * * The bur- 
den of proof is upon the plaintifEa to shew by a prépondérance of évidence 
that the défendante either expressly or knowingly or tacitly assented to or ac- 
quiesced in the taking of that wheat by the mill company without theii: flrst 
paying the priée; for the same. * * * This ia an action against the de- 
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fendants for allowing the mill company to get possession of tliîs wheat after 
it was deliyeréd to them. If, therefôre, the wbeat was never dellvered to de- 
fendants by the railroad company, they cannot be legally held in this action." 

And at the request of the plaintiffs in error the court gave the follow- 
ing, with other, instructions to the jury: 

"The burden is on the plaintififs to show by a prépondérance of évidence 
that this wheat in question was delivered to the défendants, and, if the plain- 
tiffs bave failed to show this. they are not entitled to repoyer in this ac- 
tion. 

"If the railroad company or its agents or servants delivered this wheat to 
the mill company without the authority or consent of the défendants, the dé- 
fendants are not liable therefor. 

"There can be no recovery in this action for any wrongfui or illégal act of 
the railroad company unless the défendants authorized such act. . 

"The burden is on the plaintiffs to show by a prépondérance of évidence 
that the défendants delivered or authorized the delivery of this wheat to the 
mill company. and, if the, plaintiffs hkve failed to show that fact, the defenid- 
ants cannot legally be hëld liable in this action. 

"Delivery of cars by the railroad company to the mill company without or- 
ders from the défendants cannot make défendants responsible to plaintiffs, 
unless défendants knew of sucb delivery, and oonsented to it. 

"Thèse défendants werenot bound to guard againSt the illégal delivery of 
this wbeat to the mill company by the railroad company before it had been 
delivered to the défendants. 

"The transportation of the wheat by the railroad company to the village of 
Lanésboro, and the notice that such wheat had arrived at Lanesboro, or 
even the setting of the cars on the side track of Lanesboro, did not con- 
stitute a delivery of such cars to thèse défendants, unless the défendants 
knowingly consented to accept such acts as a delivery." 

There was a verdict and judgment for the plaintiffs, and the défend- 
ants sued out this writ of error. 

ThatiMB Wikmi and Uoyd W. Bawers, for plaintiffs in error. 

J. W. Lmk and Q, W. Bunn, for défendants in error. 

Before Cai.dwell, Circuit Judge, and Thayee, District Judge. 

CaI/DWELL, Circuit Judge, (afier stating the facts.) The plaintiffs in 
error received the letters of the défendants in error dated, respectively, 
June 6 and 18, 1884, and January 6, 1889, and it is not controverted 
that the business was conducted on the part of the défendants in error 
in the mode outlined in those letters. Exception is taken to the rul- 
ing of the lower court that the letters of June 6th and 18th constituted 
the contract between the parties. The letters, though cliaracterized by 
that brevity of statement common in commercial correspondence, are 
not of doubtful meaning. They state succintly and clearly the proposed 
course of dealing, and make no référence to material extrinsic facts; nor 
is it neceSsary to their proper construction to hâve recourse to any ex- 
trinsic facts. Undoubtedly, the général rule is that the question whether 
given written instruments constitute a contract, as well as the interpré- 
tation of such written instruments when it is determined that they do 
constitute a contract, belongs to the court, and not to the jury; and this 
rule is as applicable to commercial correspondence as to a formai written 
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çontraçt.' -Broum v. McOran, 14 Pet. 479,494, 495; Tàmer v, Yâtes, 
lô Howi, 18, 23; Drakdey v. Oregg, 8 Wall. 242; Goddard v. Fbster, 17 
Wall. 123; 142. Exceptional cases arise where the contràct resta partly 
in qôrrespondence and partly in oral communications, in which it is 
held that the question whether or not there is a coutract is a question 
for t})ie jury; but this is not one of those cases. 

In thtf Construction of a written contràct the court may consider the 
reiatioA <^ the parties to the contràct and its subject-matter; in other 
words, the court is not denied the sa me light and information the par- 
ties enjoyed when the contràct was entered into. Qoddàrd v. Poster^ 
supra. Looking at thèse le tiers in this light, it is clear they expressed 
the Qontract of the parties. But the bill of exceptions puts this ques- 
tion at rest. The bill of exceptions states in terms: 

"The évidence a;lso estàblishes the fact that no wheat was delivered to the 
L. M. GOi àfter its failure, April 9, 1889, and that the contràct and arrange- 
ment bètween the plaintiffs and defénda,nts were made by letter; and ail of 
the letters tending to show >ivhat that coiitract was are bereto annexcd and 
made a part of this bill of exceptions." 

I Moreover, the course of business for five years, and the letter of the 

I défendante in error to the plâiûtiffs in error, dàtéd January 6, 1889, and 

! the leply thereto, show cbhclusively that the letters of the 6th and 18th 

' of Jui^jB expressed the arra,ngement of the parties, and that they agreed 

I , perfççjijlyjff their understariding of the contràct. When the relation of 

I thO; pajifi^ ;to this arrangement is considered, there is no room for doubt 

' as to theiobjeet of the contràct, or its proper construction. The defend- 

' ants in error were wheat dealers, and wânted to sell wheat by the car load 

to the Lanesboro Milling Company, but were unwilling to ship the wheat 
! in a mode that would enable that Company to get possession of it before 

' it had been paid for, Thereupon the plaintiffs in error agreed that the 

wheat might be ponsigned and billed to them, and that they would col- 
lect the price frpm the milling company, and then, and not before, give 
an order upon the railroad company for the delivery of the wheat to the 
V milling company. It is useless and irrelevant to the case to speculate 

as to what would hâve been the duty of the plaintifïs in error if the rail- 
road company had tendered the wheat to them, and made a peremptory 
demand for its cars, before the milling company had paid for and re- 
ceived the wheat. The contràct having been proved, the principal and 
the vital question in the case, after that, was one of fact, and was 
whether the plaintiffs in error authorized or consented to or knowiugly 
ailowed or permitted the delivery of the wheat by the railroad company 
to the milling company before it was paid for. This issue was very 
clearly put to the jury in the charge in chief, and in several instructions 
given at the request of the plaintiffs in error. Thèse instructions are 
set out in the statement of the case, and need not be hère repeated. The 
jury were told over and over that the défendants were not liable unless 
they authorized and consented that the railroad company might deliver 
the wheat to the milling company before it was paid for, and that, if the 
railroad company delivered it without their consent or authority; they 
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were not liable. They were also told that the défendants were not liable 
unless they had received the wheat. Under the instructions, it was not 
possible for the jury to find a verdict for the plaintiffs in the action 
without finding that the plaintiffs in eiTor received the wheat, and that 
the wheat was delivered by the railroad Company to the milling Com- 
pany, with the knowledge and consent of the plaintiffs in error, before 
it was paid for. The finding of the jury on this issue renders extended 
discussion of the other questions raised unnecessary. 

The leamed counsel for the plaintiffs in error concèdes in his brief 
that it may be inferred from the letters that the plaintiffs in error "were 
required, (1) on arrivai of the wheat at Lanesboro, to collect the bill 
from the mill company; (2) thereupon deliver the wheat (i. e., give an 
order for it) to the mill company; and (3) thereupon crédit the plain- 
tiffs' aocotmt with, or remit to them, the amount." We think this is â 
fair statement df the obligations of the plàintififs in error under the con- 
tract, and it isy in substance, whàt the court below told the jury it 
meant. It was implied, of course, that in the discharge of thèse obli- 
gations they would act in good faith, and exercise ordinary care and 
diligence. The contract, as construed by the plaintiffs in error, bound 
them not to give orders for the delivèry of the wheat, or consent, ex- 
pressly or impliediy, to its delivèry by the railroad company to the milU 
ing company, until it was paid for; If they gavé such orders, or were 
aware of and assented to such delivèry before the wheat was paid for, 
their liability for the priée of the wheat thus delivered to the milling 
company cannot be disputed. This question of fact was fairly submit- 
ted to the jury under instructions certainly as favorable to plaintiffs in 
error as they had any right to ask. There was évidence from which the 
jury could rightfully find the fact that they did authorize or consent to 
the delivèry of the wheat to the milling company, and their verdict 
must therefore be accepted as settling that question. 

The complaint allèges that the wheat was delivered to the plaintiffs 
in error, and beeause of this allégation, probably, the court below 
instructed the jury that the plaintiffs could not recover unless the 
wheat had been delivered to the défendants by the railroad company. 
We do not think the plaintiffs were bound to prove this fact, notwith- 
standing it was alleged in the complaint. It was a case of redundancy 
of allégation. The material question was not whether the railroad com- 
pany had delivered the wheat to the plaintiffs in error, but whether the 
plàintififs in error had such dominion over the wheat that they could con- 
trol and direct its possession. Confessedly, as consignées, they had that 
right. While the wheat was in the cars on the spur track at Lanes- 
boro, if it was not technically in their possession, it was there subject 
to their order; as much soas if there had been a formai surrender of the 
cars to them by the railroad company. Having the undoubted and ex- 
clusive right to control the delivèry of the wheat, the jury, by their ver- 
dict, hâve found that they exercised that right, and that they author- 
ized the railroad company to transfer the possession of the wheat to tha 
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milling company beforecolleçting the priée. Thèse findings are con- 
clusive against tb» plaintiffs in error upon their own version of the con- 
tract. 

Thèse views rende? it unnecessary to further disçuss the exceptions to 
the giving and refusing of instructions. The exceptions relating to the 
admission of the letter dated May 12, 1884, writtep by the défendants 
in error to the Bank of Lanesboro before the défendants purchased the 
bank, are unavailiqg,; bee^use the letter was withdrawn from the consid- 
ération of the juryj ând was pot considered by the court. There is an 
exception: to; the admission of paroi proof of the contents of the written 
pfiper or instrument .given by Mr. Wall to the railroad company, relat- 
ing to wheaj; delivered by the railroad company to the milling company 
withoutthe written orderof the plaintififs in error; but the proper founda- 
tion for the admission ofpai;ol, proof of the contçnts of the paper was 
laid, by showingthat the paper was lost, iand could not l?e found after 
diligent search in the ofiSce and places wher© it ought to be, and where 
there was any rea,sonto suppose it could be found. 

.A separate examination of the numerous other exceptions to the rul- 
iogiof the court in adœitting »nd rejecting évidence is not necessary, as 
Jione of them are of any gênerai importance. They hâve ail begn exam- 
ined very carefully, and we aie satisfied that none of them hâve any 
merit» Finding Qo error in the record, the judgment below is affirmed. 



Newpoet News & M. V. Co. v. Howe. 
(Circuit Court of Appeals, Sixth Circuit. Ootober 4, 1892.) 

No. 80. 

1. MàSTim AND Sbbvant— FatLow Servants— Ekgikhbb and BBAKBUAiir. 

A brakeman yrho is sent by the oonduotor ; fr:oia the rear'porUOQ of a parted 

train to signal the forward portion, of which theengineer Is, by the rules of the 

conipatiy, the condnctor, is a fellow servant of the engiheer, and cannot recover 

: from the company for. an Injury oaused by tbe engineer's négligence. Badlroad 

. Co. V. -dmiirews, 50 Fed. Bep. 788, 1 C. C. A. 686, foUowed. 

3. Samb— RuiB oi' Décision IN Fbdbbal CotTETS—STATE Décisions. 

In the absence of statUtes, the décision of the courts of Kêntucky that a brake- 
man and an engineer are not fellow servants, so as to prevent rec.overy f rom the 
company by thp 'brakeman for the engineer's négligence, since it is' a, construction 
of the général cohtract of service, and not a rule of property, does nOt' binjd fédéral 
•courts when construing thecommon law of pentuoky. 
8, Samb— Neolioence — Proxjmatb Cause. 

An engineer ranDing bacK at nlght in search of cars broken from bis train owea 
; do duty to keep a sbarp lookout witb respect to a brakeman wbo, being sent for- 
ward to çlgnal him, has gone to sleep upon the track; ànd tbe company is only 
' cbargeàblé wlth négligence édiistitutlng proximate cause iucaSè of wànt of care by 
, theiengineer after discovering the tirafieman. 

In Error to the Circuit Court of the United States for the District of 
Kentucky., -, '.,, , .■,.,;, 
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At Làw, Action by David G, Howe against the Newport News & 
Mississippi Valley Company to tecôver damages for personal injuriés. 
Verdict and judgment for plaintiff. Défendant brings error. Reversed. 

Statement by Taft, Circuit Judge: 

This was a Ivrit of error to reverse a judgment for $5,825, in favor of 
David Howe against the Newport News & Mississippi Valley Company. 
The défendant below was a corporation of the state of Connecticut, oper- 
ating a railroad in Kentucky, and Howe was a brakeman in its employ. 
Howe based his right of action on the loss of his arm, caused, as he al- 
leged, by the carelessness of an engineer of the company in operating an 
engine. The facts are substantially as follows: Howe was a brakeman 
on a freight train running east from Lexington at night. A drawbar of 
one of the gondola coal cars, of which the train was made up, pulled 
out, and the train parted. The engine and the several cars in front of 
the point of breaking ran on. Hughes, the conductor, and Howe were 
on the caboose at the fear end of the train. On the forward part 
were the rest of the train crew, consisting of the engineer, Kirsch, 
the firenian, McGuire, and a brakeman, Mann. By the rules of the 
company applicable to such an emergency, the engineer became the con- 
ductor of the forward portion of the train, and the trainmen thereon were 
made subject to his orders. As soon as the coïiductor, Hughes, dis- 
covered the accident, he sent forward Howe with a lantern to signal the 
engine when it should return, and to give the engineer information as to 
the whereabouts of the rear cars. Howe went forward sèveral hundred 
yards, sat down on the end of a tie; put his light down near him, and 
went to sleep, with his arm thrown over the rail. The engineer, after 
running about fiye miles, discovered the parting, side-tracked the cars 
still attached, and then started his engine and tènder back to takeùp the 
rest of the train. He had with him on the engine the fireman McGuire 
and the brakeman Mann. The three were the only witnesses of what 
occurred at the time of the accident. Mann testified on behalf of the 
plaintiff that, when within a distance of between 100 and 200 feet from 
the point wheré Howe lay, he saw the rèflection of the light from Howe's 
lamp. The night was very dark, and it was raining slightly. As he 
saw the light, he called to the engineer: "Look outi there they are;" 
meaning the rear portion of the train. He looked again, and saw on 
the other side of the track from him an object which he took to be the 
signaling brakeman, waiting to step on the engine. He crossed to the 
engineer's side, and then saw a prostrate man only 10 or 15 feet from 
the approaching engine. He whistled through his teeth, giving what is 
known as the "steady signal" for stopping at once. The engineer ap- 
plied the air brakes, reversed his lever, and did ail he could to stop. 
Although he suoceeded in bringing the engine to a standstill in 20 feet, 
the back wheelof the tender had passed over Howe's arm, and eut itoff. 
McGuire testified that the engineer did not look out of the cab window, 
and that without doing so he could not get a clear view of the track; 
that the track was straight for 150 yards to where Howe lay, and that 
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if the engîaepr had looked out of the cab window he could hâve seen 
Howe, and çôilld tben hâve stopped the engine in tirae to avoid the ac- 
cident, Thè engineer 's évidence contradicted that of Mann and McGuire . 
A motion to direct a verdict for the défendant on this state of the facts 
and the évidence, was denied by the court below. Error is assigned for 
such déniai. 

W. A. Sudduth, (Stone & Sudduth, on the brief,) for plaintiflf in error. 

Matt. 0'D(mgh&-ty, {Thoa. F, Hargis, on the brief,) for défendant in 
error. 

Èefore Browjï, Circuit Justice, and Jackson and Taft, Circuit Judges. 

;,1)^FT, Circuit Judge, (jxfter statîng tlie facts.) We think the motion to 
4irect a verdict for défendant should bave been granted, and for two rea- 
spns: Mrat, because the engineer, who, it is claimed, caused the acci- 
4ewt by bis négligence, was a fellow servant pf the plaintiff below; and, 
second, because the négligence of the plaintiff contributed to cause the 
injury of which he complains. 

y^rst. The principle that among the risks incident to the business of 
tl^emaster which the servant, by bis implied contract of service, assumes, 
a|i;e those arising from the négligence of his fellow servants, provided 
they hâve been sçlected with due prudence and care, was first satis- 
f^çtqrily expounded in the leading case of Farwell v. Railroad Co., 4 
B^etç. (Mass.^l 49., by Chief Justice Shaw. It bas been fuUy recognized 
af^d; foÙowed by the suprême court of the United States. In Randall v. 
j^Ûroad (h., 109 U. S. 478, 3 Sup. Ct. Eep. 322, it was held that the 
deifendant railroad company was not responsible to a brakeman in its 
çmploy, who, while switching his own engine and train, was struck by 
another engine of the défendant, negligently operated by its engineer, 
because the brakeman and the engineer were fellow servants, working 
together at the same time and place, in pursuance of a common object, 
tO:Tvit, the moying of trains. An exception to the gênerai rule was first 
suggested, perhaps, by the décision of the case of Stevms v. Railroad Co., 
20 pbio, 416, and afterwards fuUy confirmed in the case of Railroad Co. 
y^Keary, 3 Ohio St. 201. This exception has been recognized by the 
suprême court of the United States in the case of Railroad Co. v. Ross, 
^2 U. S. 377, 5 Sup. et. Rep. 184, where it was held that, when an 
epgineer's injury resulted from the négligence of the conductor of his 
train, the negligtait conductor was the représentative of the company, 
ajid. his négligence was its ijegligence. The counsel for the défendant 
y^^ çrror rely on the exception apnounced in the Ross Cuse to take the 
case at bar out of the gênerai rule. 

,,jt was decided by this court at the last term, in the case of Railroad 
Ô^.jVi,- Andrews, 50 Fed. Rep. 728, 1 G. C. A. 636, that'tbe, inere 
fafit that the négligent employé was of a higher grade than the in- 
|ljrefi| ^eçvant did not prevent their being_ fellow servants, within the gén- 
éral rule, unless it also appearçd that the injured servant was actually 
Subject to the orders of the négligent employé when the accident hap- 
pened. It was accordingly beld that a brakeman on one train, who was 
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killed by the négligence of a condûctor of a colliding train, was a fellow 
servant of such condûctor, and that the brakeman's représentatives had; 
therefore no cause of action against the railroad company. It was held 
that the facts brought the case within the RandaU Case, rather than 
the R088 Case, and that it was error in the court below to direct a ver- 
dict for the plaintiff. We see no reason to question the correctness of 
the conclusion or the reasoning of the court in the Andrews Case, and it 
remains only to apply them to the case at bar. 

The breaking of the train, under the rules of the company, made the 
èngineer the pro tempore condûctor of that part which still remained at- 
tached to the engine, and reqtiired the trainmen to act accordingly. 
With référence to the firèman, McGuire, and the head brakeman, 
Mann, tberefore, the èngineer was a superior officer, entitled to their obé- 
dience; and if, while the train was in two parts, the engineer's négli- 
gence had caused injury to either of them, he would hâve had his action 
against the company under the doctrine of the Ross Case, already referred 
to^ But the plaintiff hère was in the rear portion of the train, and 
Bubject to the order of the condûctor, Hughes. In obédience to 
Hughes' prder, he went forward to signal the returning engine, arid when 
the accideint happened, he should hâve been discharging a duty assigned 
him by Hughes. Howe was not then acting under, nor was he subject 
to, the engineer's orders. The case is exactly like the Andrews Case, 
where the brakeman ofone train was injured by the négligence of the 
condûctor of another. Ho\ye and the èngineer were fellow servants, and 
the company is not liable to Howe, therefore, for the engineer's négli- 
gence. 

It is suggested that, as the accident occurred in Kentucky, the déci- 
sions. of the court of appeals of Kentucky should be controlling. It is 
held by that court that a brakeman and an èngineer are not fellow serv- 
ants, so as to prevent liability of the company to the brakeman for the 
négligence of the èngineer. Railroad Co. v. ÈrooWs AdnCr, 83 Ky. 131; 
RaUroad Co. v. Mbore, Id. 677. Were the question one of local law or 
usage, the décision of which had become a rule of property in the 
State, it would be our duty to regard the judgments of the Kentucky 
court of appeals as authoritative and final. But the question who 
are fellow servants, witbin the rule under considération, is one of 
the interprétation and construction of a gênerai contract of service 
according to the common law of Kentucky. It is a question of gênerai 
jurisprudence, and is not local. A décision upon it could not, in 
its nature, bave become a rule of property. Upon questions of the 
gênerai common law of a state, the courts of the United States, ex- 
ercising a jurisdiction concurrent with that of the state courts, are 
vested with the constitutional power of rendering and enforcing their 
independent judgment as to what the law is, even if thia judgment is not 
in accord with the conclusions of the ultimate tribunal of the state whose 
law they are administering. Tbe suprême court of the United States, 
speakîng by Mr. Justice Stoby, laid down the principle in the case of 
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Swtift v/ î|rïoni'16 Pèl' l'f 1)8^ 19, and at neariy every term since, that 
Gourthaii' Htfd ^(XîCasion toi?éia»sert it. Mftny oi the authorities are col- 
lated ^b'tlife optoioîi of i!i&'.îiJoBtioe Bbadley in the case, of Burgess v. 
Seligmmi^mi H.' S. 20,''34v'2 Sup. Ct. Rep; 10..: Mic. Justice Mat- 
TfiEWS, inf'âisûtiâsing the sûbjeet in Smith Y.rAîabama,. 124 U. S. 465, 8 
Sup. Gt. Réfp; S64, said at p&ge 478, 124 U, S., and page 569, 8 Sup. 
Ct.' Rëp;f ■"■ ■ '■-.•'■. ■- ^■;-:.':> . ■; ;•'•■■ • ' ■ ■■ 

"There ia no common laW'oNBe United States in the senâe.of a national 
cnstomary Jaw, distinct from the conùtaon law, of Englànd as àdopted by the 
sevfiralltafcesi è«oh for itself, applied ^s its Ipçql law, and subject to sucli al- 
teratip^xap n;^y.be provided hy its pwij statu^ep. i Wheçiton v. Peters, 8 Pet. 
591. , A d^ermination in 8 glyen casp of whàt'thàt law is may be différent 
in à court of thé United StàtfeS firbm that Which pïevails in the judiciàl tribu- 
iials of a patticillàr statë. This àrîSèS frôiû the bifcumstance that thé courts 
of the Uhited States, in cases Within their Jnrisàictiôn, where they are oalled 
upon to admlnîster the law of the state in Which they sit, or by which the 
transaction iB'éoverned, exercise;»» indépendant, though concurrent, junsdic- 
tiou, and are req^çjred tp.ascertain and declarç the law according to their own 
judgment., jïhi^àsillustratedby the case of Railroqd Co. v. Lockwood, 17 
Wall. 357, Whisrè the conlmoh laW prévailingïn thé'staté ôf New York in réf- 
érence tdthèïiahility'biÉcomin'oh 'carriers for he^ligence reCeived a différent 
itfterpretàtîbn fr6i* that piaced upon itby the judiciàl tribunals of the state; 
but the law as. applied wasnonè; the less the law of thé fetate." 

Tbe quéé&ri who are félfô'ïiy servailts Mthiiï the gênerai r'ulewould 
seem to be net ïègs a questiOû of général cômttion law than thé question 
w^ether public pblicy fdrbids a côÉQmon cairïier from stipulating against 
liability fô't fcîà oWn negiigence,'^the p'oiilt' involved ih'Railroàd Co. v. 
Lockwood, referïed to by Mr. Justice Matth^ws. In Bûcher v. Chéshire 
Éaûroaé Co.,'125 tT. S.'BSSj 8 Sup. Ct. Rèp. 974, a statùte punishing 
àny one tfÊivélihg on Sunday by a fine bf $lO,wa;ë' held to afiford 
à good défende to an action" by one wbo, Vhjl4 travèling iii violation 
oftHë statùtèvWâs'injùred bythé négligence oï the défendant failroad 
tbtnp'any, on tbe^ound that à long Une of décisions by the suprême 
j^çlifeial cburtof Massachusetts ôustaining the défense njade this the local 
ïàw, J3ih(Jin^'piji tnip fédéral courts. Btit there thé' stàte statute gavé the 
ùtjléktîonat Isstîé.à; loçiarcbloi',' which is not preséht in the case at bar. 
% 'EMêà 'v/^^càrcaà S. 478, 3 gûp. Ct. Rep. 322, the 

èWi:t décliûéd :to wèigh thé cdû'flicting vieWs bf the varions state courts 
Wpôn the limitafîbhs of tbe félldW-servant rule, but decidéd it as one of 
l^eueral jurisprUÎdè'nce. The saitiie is trUebfthe décision of this court in 
thf ç'ase of BàUrhald Oo. v. À,ndrews, supra. 

In Hough v.'ÊaUroad Co., lOO Ui S. 213, the question Was whether the 
defetiçlant coip^pahy cbuld eseàpp liability, under thé fellow-servant rule, 
for ^ii injury rëceiyèd iri Tè±as, and Mr. Justice HarIjAN spoke for the 
suprenié cburtl, wîth referëhcè tO;the èfifect of state décisions upon the 
subject, as toyptvs: 

"Qar attentipn h?s been caùedibtiyoqàaes déterminée in tne suprême court 
bf Texas, and which, it is urged, 'éiiâtâ|n t'h'é priUciples anpOunced in the court 
below. After a éàréful V;crhsid'éi'âtiôû'*6ï tiiose cases, we are of opinion that 
they do not necessarily conflict with the conclusions we hâve reached. Be 
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thiâ as it may, the questions before us, in the absence of atatutory reguiations 
by fclie State in wJàch the cause of action arose, dépend upon principles of 
gênerai Jaw, and in their, détermination we are not required to follow the dé- 
cisions of the stàte courts." 

The décision in the RanêaU Gfase aftd the subséquent one in the caseof 
Eailway Co. v. Ross, 112 U. S. 377, 5 Sup. Ct. Rep. 184, must, then, 
control United , States courts in considering similar cases in states where 
the question isone of common law, and is not controUed by statute. 
There is no statute in Kentucky which affecta the subject. We are 
bound, thereforè, to hold that by the common law of that state, under 
the circumstances asadmittedby theplaintiffbelow, heandthe engineer, 
Kirschj were fellow servants, and that the company was not liable for an 
injuryio hitn Caused by Kirsch's négligence. 

Second. We are of thé opinion that, on the évidence adduced, it was 
the duty of the court below to hâve directed a verdict for the défendant 
on the ground of the pkintifï's contributory négligence. In order that 
a défendant shall be exonerated from liability by the plaintifiPs niegli- 
gence,,it must appear that it was the proximate cause of the accident. 
It need not he the sole proximate cause. It is enough if it concurs with 
the defendânt'sxiegligenceto produce the injury. Plaintiff admits that, 
with the knowledge that an engine was approaching, on a very dark 
nightjhe lay down with his arm over the rail and went to sleep. Grosser 
négligence, more certain to resuit in injury, can hardly be suggested. 
It is charged that the, engineer was négligent in not sending eut before 
him his brakeman, in notsignaling his return by whistling asoftèn as 
he should,and in runnîng at a higber speed than four miles an hour.-r 
aU, contrary totbe rules of the company. Therë was évidence tending 
to show such négligence, but it ail was plainly concurrent with that of 
the plaintiff, and thereforè constitutes no ground: for recovery. The 
counsel for the plaintiff below rely, however, on the conduct of thë en- 
gineer at the time of the accident in failing to stop the engine before 
Howe was run over, as bringing the case within the so-called exception 
to the gênerai rule of contributory négligence, according to which plain- 
tifPs négligence is no défense, if it appears that by the exercise of due 
care the défendant might bave avoided the conséquences of plaintifiTs 
négligence. The exception obviously refers only to those caseè where 
the négligence of the plaintiff is not a proximate cause of his injury, 
because, after the fact of plaintifiTs négligence, and with that as a cir- 
cumstance or condition of the situation, défendant might then by exer- 
ercise of due care avoid the injury. In such cases, defendant's négli- 
gence in the chain of causes leading to the accident intervenes between 
plaintiffs négligence and the injury, and is, in law, the sole proximate 
cause. 

Was there any substantial évidence which the court might hâve sub- 
mitted to the jury for the application of this principle? It does not ap- 
pear from the.evidence of any witness that the engineer saw HoW'e upon 
the track until he receivéd from Mann thei"steady" signal to stop. Mc- 
Guire, the fireinan, testified that on acûount of the tender's obstrucling 
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his view, the engîneer could not hâve seen Howe upon the track unless 
he had Ibokèd out of the cab window, and that he did not do that. 
The engineer testified that he did not see Howe until he was signaled 
to stop, and Mann testified to nothing from which thé contrary ean be 
inferred. Mann, the witness upoû whosé évidence the plaintifPs case 
chieflyrests, admitted on the stand that, after he gave the signal to stop, 
the ' engineer did ail that could be done to stop th« engine. It follows 
that therpiwas no évidence to show any want of care on the engineer's 
part after he' bècameaware of the péril to which Howe had exposed him- 
self. The theory of counsel for the plaintifiF below iS that, when Mann 
saw the reflèotion of Howe's iight, and called to the engineer, "Look 
GUt! there'ihîey are," this was notice to the engineer of Howe's perilous 
situation. We cannot agre© with this view. Mann testified that he 
meantbythié remark toindiôate to the engineer that they were approach- 
ing the rear portion of the train, and the evideiice of the engineer iS that 
he so tindeiistood it. Mann^stated that when'he first saw the Iight. the 
engine was belifveen 100 and -200 feet from it; that, after calling tb the 
engineer, hè lôoked again, and saw in the darkness a,n object which he 
sùpposed to beithe form ofla brakeman waiting to get on the engine. 
It was not until he crossed: the gangway of the engine, and the object 
was nptmore than 15 feetaway, that he saw it was a prostrate man. 
Nowthereiwaë nothing inwbat Mann said to lèad the engineer to. think 
that anybody was in danger of being run over. Mann did not think 
so. Why should the engineer bave thought so? The péril which the 
«ngirièerfailed to use due care to avoid, ascharged bythe plaintiff, was 
thatof junning over a sleeping pian. Neitber the nearness of theother 
part of the: ti-àin nor the flash. of a Iight wduld or could suggest the pos- 
sibility of such a: péril to the 'engineer, andhe had no other facts ùpon 
wihich. to exercise his reasoning faculties. It would seem, therefore, 
that th ère was no évidence tending to show a want of due care on the 
part of the engineer in stoppihg the engine after he became aware of ahy 
fact or factsifrom which he eould reasonably infer Howe's péril. 

Upon .the point, howeveri whether, if the engineer had looked out, 
hë could hâve seen Howe's perilous position in time to stop the engine 
before striking him, the évidence is conflicting, and, if the point is ma- 
teriai tb the case, it should hâve been submitted to the jury. Et re- 
JKjains to inquire, thereforei whether a faîlure of the engineer to see 
Howe on thé track in time to avoid the accident, when by looking out 
he might hâve seen him, canbe said to be a légal cause of the accident. 
If so, it is the sole proximate cause, arid would render the company 
liable. When a man lies down to sleep upon a railroad track at night, 
with fullko'Gwledge thiatàtrain is soon to pass thatway, does bé there- 
by impose upon the engineer the duty with respect to him of keeping a 
lookout, and of discovering him upcMithe track? It is true that the 
engîneer owes it to the paisenigers on the train, and to persons lawfuUy 
upon the track, tokeep a lookout, in order to prevent injury to them. 
But that is bécause danger to such persons is probable, and should 
be looked for-, to be avoided. One is bound to use one's own so. as not 



NEWPOBT NEWS & M. V. CO, V. HOWE. 369 

to injure another. This duty, of course, is commeasurate with the 
reasonable probability that any particular use of one's own will injure 
another. Now there is no probability that a man will be asleep upon 
the railroad track. While, therefore, an engineer who fails to keep a 
Sharp lookout upon the track is wanting in due care to passengers and 
kwfnl travelers, because of the probability of danger to each from such 
failure, such conduct is not a want of due care with respect to a man 
asleep iipon the track, because of the presumption upon which the en- 
gineer bas a right to rely, that no one would be so grossly négligent 
in côufting death, As there was no duty impôsed upon the engi- 
neer to Iqok out for the sleeping man, there was np négligence in bis 
failing to see Howe. It would follow that the engineer's failing to learn 
the péril earlier was not a proximate cause of Howe's ihjury. 

Asapplied to a case like the présent, thefëfore, We believe the riile 
reiied on, tjjf counsel for plaîntiff below shpuld be construed to mean 
that the'faegligence of the plàintiff will be no défense if the défendant, 
after be knew the péril of the plàintiff, did not use due care to avoid, it. 
This VieW seems to be sustained by authority and by several eminent 
test writers.' 2 Thomp. Neg. p. 1157; Cooley, Torts, § 674; O'Keefe v. 
RaÛfoad Q>.,S2Iowa, 467; YamaU v. Railroad Co., 75 Mo. 675; Den- 
man v: HdUroad Co., 26 Minn. 357, 4 N. W. Rep. 606; Brdton v. Rail- 
road Co.^ï^'^. Y. 248, 269. 

laCoaMàng Co. v, Tokm, 139 U. S. 551, 11 Sup. Ct. Rep. 653, the 
plaintiffs foot was crushed between the timbers of a wharf by the de- 
fertdant's ëteamer's striking the wharf with undue force. The défense 
■rt^^s plaintiff's contributory négligence. The court told the jury that, if 
the defendant's agents might bave avoided the conséquence of plaintiff's 
negligfsnce by due care, it was no défense. To the objection that this 
rule was not Applicable to the circurnstances, the suprême court an- 
swered that it was, because there was évidence to show that the defend- 
ant's agents knew where the plàintiff was standing, and that undue force 
in striking the wharf would resuit in bis injury. This would seem to 
show that, in the opinion of the suprême court, knowledge of the plain- 
tiff's péril was required to make the rule applicable. 

In O'Keefe v. Railroad Go., supra, a man lay down at night on the 
defendant's track in a state of intoxication. He was there run over by 
an engine which had no headlight. The court chargea the jury that he 
could not, under thèse circurnstances, recover, " unless they found that 
défendant or its agents had knowledge that he was thus lying, in time to 
prevent the accident, or œuldhave knawn, idth the exercàe, ojcyrdinary cau- 
tion." The judgment of plàintiff was reversed on the ground that the 
italicized clause was error, : 

In Yamaîl v. Railroad Co., supra, the plaintiff's intestate lay intoxi- 
cated upon the track, and it was held that the railway company could 
only be hçld for such négligence causing the accident as occurred after 
its agents became aware of plaintiff's exposed condition. 

In Buttonv. Railroad Co., supra, plàintiff lay down at night in a state 
of intoxication on a street car track, and was run over. The court be- 
v.52F.no.4— 24 
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hh/ sàîB. to the jurythat the défendants were liable unJesM itbe négligence 
©ftihe deoeased direotlji contributed to theinjury, and ft vendiotl followed 
foritbé'pMntifF.Î The case wasreversed, Habeis, J<, sa^ing of the plain- 

' »If i& blSseiises» aâ be «ûUBt be prêsaimed tb hâve iMien» liecanrted his own 
destruction. UDâertbes4'Cii:cumstàQ<$e9,he:must be regarded as baving co- 
operatted yitb the defendwits to p^oduce bis death. Unlesa tbe Jury could be 
madetp bdieve that, *^ter the depea?ed was discovered, thé. défendants by 
reaspnabïe care could bavé avbided thé' fatal résult, they weré tiôt liat)le." 

la D^mçiny. Railroacl Co.ysu^ra, tbe plaintiff went to sjeep on the 
dejE^iïdaiit'BtracJï, and wfts seyerely injured by a fj^ssiiig train. In hold- 
ing ^h^jti^S plaintiff cçïild.iiot recoyer, the, suprême court of Mjlnnesota 
used thé foÙpwîing lang^age: m <i 

s i"TbeiODly négligence ppoB tbe p^t pfdefendànt's employés i|pon the train, 
wb^cfi jtbeJp|^jitifC argués that the j^vi<jence tends to e8tabli8h,is évidence go- 
ing 1» show that thé traçk àt the plàëépf the accident, and tor â,Ioiig distance 
on ëitlier aide of sucb placé', ^ks levèl and straight^ so thàt'ap^b|écc no larger 
than a tnan'sbiit ebuld bè kcén for four or ûVe bundred yardbi and that there- 
fore the étnployea were négligent in mot observing the défendant. In ouf 
opinion, this 18 nô évidence, vyhatever; , of négligence on thepatt of the défend- 
ant in »c8sç,of tbis kind. The plaintiff had no right wbatëyer to sit or lie 
down^pon.ihe traç^, 91: near enougb to it tç be vrlthin réàçh of a passing 
train, and go to sïèep. *l£ bé sa* fit to do so, be toqk thé Ji's]^ upon himsèlf . 
The def^ndanj^ o\yed him no duty except that of exeréisiiig due diligence to 
avbid injurihg him aftéf d&cov^ering that he was there. ' 3 the defendant's 
einpld^e(>in Chaire ofi the train had neglected to watcb tbe traek, and so had 
ialléd Ito observe soine pbStfCPctJon by Fbicb tbe train waa tbrown.from the 
tra(^I^i^d,t,9a,»CQn?^queflçe,,^ passen^er was injured* tbe ç^se» unless so^ne 
éxcuae^^pijearéd, niight wëjl, 1 be oné/ip wbich the dépendant would be liable 
to thp msBenger for negllgébce. Tljeiéasbh would bébecause the défendant 
oiiVed thé pàsseriger à du'^, the nég-létt'of whicb had occasioned the injiiry. 
But, fdt' théréasons b^fore given,' théplaintiH bccupies' a position entirely 
difEerentftom tliatof apassenger.V ?,' ; 1 

The foi'ègbing is, in ôilr opini(jfi, a- correct statemént '6f the law govem- 
iiig the prëéënt case. Wë are âwâre that there are many cases, which 
are coUeétëd în Shearitoan & Redfield's work oii Négligence, (4th Ed. § 
99, note,) in which thé rulô is thus expressed: The defeiidtiùt is lia- 
ble, in'feipitè of plàîhtiff^ négligence, if, after he disçovers, or ought by 
due care iodisficiver, plaîbtiS's pefi], hé might by the use of due care 
àvoid the coti'Séqtieticeè of plaintifs négligence, abd dbes not do so. The 
due carewith resipëct to discovéring plaiutiËf's négligence dépends upon 
tbe relation bf the parties. lû' a case liké thé présent, wheré, in eut 
view, thérô iis nO duty on the part of défendant to discover plaibtiff's 
péril, thi"il(îdïtional 'élàiisè adds ïiothing to thé ëffect of tbe rulcj but 
implies a duty which, as we bave found, does not exist. 
, The rësult la that ôb ^wo grounds the court bélôw should havéi di- 
'tebtéd'â'Vërdict'fof 'the 'défendant, and the refusai td do so Wàs error 
'which re^diïeà' us tb reverse the jùdgnlfent and order a new trial. 
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, Si. Loms, I. M.& S. Èy. Co. v. Needham. 

(Circuit CouH QfAppeals, EigUth Circuit. October 3, 1893.) 

No. 106. \ 

1. Dbith bt WsoTSOTXHi Aot— Who Mat Sue— "Heirs at Law" Depined. 

Tbe widow and ail other persoDS entitled under the Ârkansas statutes to share In 
the distribution of tbe personal estate of persons dying intestate are "heirs at 
law, " wlthin the meaning of Mansf. Dig. Arlt. §§ 5325, 5226, giving a right oî action 
to the heirs at law (if there be no personal représentatives) of any person whose 
death is caused by the wrongful ac^ neglect, or default of another. 

8. Same— NBbBssABT Paktibs. 

Mansf. Dlg. Ark. §S 8335, 5836, give only one right of action against the person or 
corporation whose wrongful act, neglect, or default causes thé death of another; 
and whën the widciW brings suoh action she must joln ail persons having an inter- 
est in tbe subject thereof, includlng a half-brother, Who 18 entitled to a share of 
the damages recovered, though he suflered no direct pepuniary loss. This rule is 
not changea by section 4988, which provides that every action must be brought in 
the name pf the reàl party in interest. 

8. Same— MeasÙbb of Damages — Inbtbuotions. 

In an action by a widow for wrongful death of her husband nnder Mansf. Dig. 
Ark. §$.5235, 5336, It is error to positively instruct the jury to measure the plain- 
tiff's damages by a mathematlcal calculation based upon the yieldlng power of 
money when invésted in an annuity; for, while it is proper for the jury to consider 
this methpd of investment, tbey should not be conflned thereto, but may consider 
other safe investmënts, such as government bonds, real-éstate mnrtgagës, etc., atid 
in case they flnd difficulty in reaching a conclusion by an;^ mathematical calcula^ 
tion they are authorized to estimate the damages by their own good sensé and 
Sound judgment. 

4. IBame. 

It appearing that the vridow was 30 years old and her husband 32 at the time of 
hls d«ath, and that his wages up to tbat time had been entirejy consumed in the 
expenses 6î his household, it was error to charge that, in case the jury believed the 
Widow'B expectancy of life was greater than her husband's, they should add to the 
amount required to purchase the ,annuity the présent value of any property she 
would probably bave received îrOm her husband as dower if he had âof been 
killed, for the realization of anysum as dower depended on too many contingeu- 
cies, such as life and deatli, bealth, divorce, birth and rearing of ohildren. 

6. Same— -Brsoneous Instruotious— Citeativb Charge. 

Where, In an action for wrongful death, the court, at plaintiff's request, erro- 
neousiy gives positive directions for ascertaining the damages by certain mathe- 
matica) calculations, the error is not cured by the subséquent statement of the 
court on ïts own motion that in the end the whole matter of damages is left en- 
tirely to the sound judgment of the jury as to what is proper under ail the drcum- 
stances. 

In Error to the Circuit Court of the United States for the Eastern 
D.istrict of Arkansas. 

Action by Mrs. D. L. Needham against the St. Louis, Iron Moun- 
tain & Southern Railway Company to recover for the death of her hus- 
band. Verdict and judgment for plaintiff. Défendant brings error. 
Reversed. ._ 

Statement by Sanbobn, Circuit Judge: 

This is a writ of error to reverse a judgment against the plaintiff in 
error for its négligence in causing the death of the husband of the de- 
fendant in error, who was the plaintiff below, and will hereafter be so 
designatedi The statute of Arkansas under which this action was 
'brought rcads as folio ws: 
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"Sec. 5225. Whenever the death of a person ahall be caused by wrongful 
act, neglect, or default, and the act. neglect, or default is such as would, if 
death had not ensued, hâve entitied the party in jured té maintain an action and 
recover damages in respect thereof, then, and in every such case, the person 
who, or coinpany or corporation which, would hâve been liable if death had not 
ensued, shall be liable to an action for damages, notwithstanding the death 
of the person injured, and although the death shall hâve been caused under 
such circumstances as amount in law to a felony. Sec. 5226. Every such 
action shall bebrought by and in the name of the personal représentatives 
of sùdli deceased person, and if there be no personal représentatives, then the 
same may be brought by thé heirs at law of suchdeceased person; and the 
amount recovered in every, such action shall be for the exclusive beneflt of 
the widow and next of kin of such deceased person, and shall be distributed 
to such widow and next of kin in the proportion provided by law in relation 
to thé' distribution of personal property left by persons dying intestate; and 
in ey^j su^b action the jury may feive such damages as they shall deem a 
fair and just compensation, with référence to the pecuniary injuries resulting 
firotùsnch death to the wife and next of kin of such deceased person: pro- 
vided, thktevei-î^ sûch action shall bé commenced within two years after the 
death of such person. Act March 6, 1883." Mansf. Dig. Ark. 85 5225, 
5226.^,;„v: : ., .■ ::V;/-^ ' 

Plaintiff in.her amended conûplaint alleged the citizenship of the par- 
ties to the suit; her marriage with D. L. Needhatn; that he was killed 
throughdéfetldant's négligence; , and. then averred that there had never 
been any administration of his estatè; that he left no issue or father or 
mother, but did leave a brother of the half bloôd, a son of his mother, 
who was a minor, and his next of kin. The Arkansas statutes pro- 
vided that in such a case the personal property should be distributed 
to the widow aiïd next of ki» in equal shares. Sections 2522, 2533, 
2592, Mansf. Dig. To this complaint a demurrer was interposed by the 
railroaxl company, and overruled by the court. The company then 
answered, and for a second défense pleaded the statu te set forth 
above, (section 5226, Mansf. Dig.;) and averred that the plaintiff could 
not maintain the action undéi: this si-itute. The plaintiff interposed a 
demurrer to this second défense, and this demurrer was sustained. 
The rulings of the court upon thèse demurrers and various rulings dur- 
ing the trial which followed are assigned as error. 

George E. Dodge and B. S. Johnson, for plaintiff in error. 

J. 0. Marshall, C. T. Coffman, and James P. Olarke, for défendant in 
error. ' 

Before Caldwell and Sanborn, Circuit Judges, ôhd Shiras, District 
Judge. 

SanboeNj Circuit Judge,(ct/<eJ- stating thefacts.") In the détermination 
of this case it has been neeessary to décide but a single question, and 
that is: When a cause of action for the négligent killing of a deceased 
person is given by statute to ihis heirs at law for the exclusive benefit 
of his widow and ^next of kin^ can the widow or any one of the heirs 
at law maintain the action without joining other heirs who are in exist- 
ence, and entîtled to a share of the amount recovered? The contention 
of the défendant that the words "heirs at law" in this statute do not 
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include the widow, and henee that she may not be a party to this ac- 
tion, cannot be sastained. It is true that at common law the technical 
meaning of the term "heir at law " is one upon whom the law casts an 
estate in real property immediately upon the death of the ancestor in- 
testate; but, in view of the faeta that under the statutes of Arkausas the 
inheritors of the real estate also inherit the personal estate in the same 
proportions, (section 2522, Mansf. Dig.;) that the widow receives a 
larger share in the personal than in the real property, (sections 2571, 
2591, 2592, Mansf. Dig.;) that, if there are no children or their descend- 
ants, father, mother, nor their descendants, or any paternal or maternai 
kindred, capable of inheriting, the whole estate of the deceased husband 
descends to her bj' opération of law, (section 2528, Mansf. Dig.,) (and 
in the latter case, if the widow could not niaintain the suit, there would 
be no heir at law to bring it, although the widow would be entitled to 
the entire amount to be recovered ;) and the further fact that the évi- 
dent purpose of the statute in question in permitting the action to be 
brought by the heirs at law when there were no personal représenta- 
tives of the deceased was to give the action in that event to those bene- 
ficially interested, — we are constrained to hoid that thèse words in this 
statute were intended to hâve a broader signification; that they were 
used in contradistinction to devisees, and include ail those entitled to a 
share in the distribution ofthe personal estate of persons dying intestate, 
under the Arkansas statute. 

The question then recurs, can one of thèse heirs at law maintain this 
action without joining others in being, who are entitled to a share of 
the amount recovered ? The statute in question was passed March 6, 
1883. At common law no one could maintain an action for the nég- 
ligent killing of a deceased person, and, in the absence of this or some 
similar statute, this action could not be maintained. BaUway Co. v. 
Barker, 33 Ark. 353; Woodv. Blackwood, 41 Ark. 299; Nashv'. Tovdey, 
28 Minn. 5, 8 N. W. Rep. 875; WUsm v. Bumstead, 12 Neb. 3, 10 N. 
W. Rep. 411. Since the right of action and the remedy for the wrong- 
ful killing exist only by virtue of the statute, they exist for the ben- 
efit of the persons there specified, and of such persons only; and where, 
as in this case, such a statute exprossly spécifies the parties who may 
bring the action, those parties, and those parties only, can maintain it. 
Thus in Nash v. Toushy, supra, where the statutes of Minnesota provided 
that "where death is caused by the wrongful act or omission of any 
party, the personal représentative of the deceased may maintain an ac- 
tion, * * * and the amount recovered is to be for the exclusive 
benefit of the widow and next of kin, to be distributed to them in the 
same proportions as the personal property of the deceased person," an 
action brought by a father for the négligent killing of bis son was dis- 
missed, and it was held that such an action could be maintained only 
by the exécuter or adminislrator of the son's estate. To the same ef- 
fect are WUam v, Bumstead, 12 Neb. 1, 10 N. W. Rep, 411; MUler v. 
RaUway Co., 55 Ga. 144; Books v. DanviUe, 95 Pa. St. 159, 166; Wood- 
ward V. Raitway Co., 23 Wis. 404; Kramer v. RaUway Co., 25 Cal. 436; 
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NMhhk'vl BaUwa'S Ci./®» Vt. 304; ffiStert v. City qf'l^ékapZi ¥ed. 
Éépii 610. Thé first'sëôtîon ofthisfetatutë provides that'thèperson or 
coïpofàtiott whose wroûgftil act, neglèct, or default causes the death of 
a'tierééti shéll bé liâble idan action in ail cases wheré he or it would 
havé beéfi liable to thè petsbn killed if the injury had not resulted in 
death. t'hè second seètioh providés that every such action shall be 
brolïgM'b'y and in the fiàirie of the personal représentatives of such de- 
ceasëd person, and, if thei:e be no personal représentatives, then the 
gaMe niay be brought by the heirs at law of such deceaSed person; that 
the auiotiht recoveréd shàll be for the exclusive benefit of the widow 
and next Ofkin, shair bé- distributed to them in the proportions pro- 
vidëd by law for the distribution of the personal property of persons dying 
intestate; and that thé jtiry niay give sttch damages as they shall deem 
a fair atad just comperiMtiGh for thé pecuniary injuries resulting from 
sûch death to the widow* and next of kin. 

Obvioùsly thé' purpoèè éf the législature was to provide for the recov- 
ery itione action of a single amount, which shoùld, as nearly as possi- 
ble, equal thé aggregaté aiûoiint of pecuniary loss the widow and next 
of kiB' bustàihed. TÏie âtatute does hbt provide, and nothing in it évinces 
any intention to provide, that éach ôf the heirs shall receive by a sepa- 
rate action, or by distributîbft of the amount recoveréd in a single action, 
such an amount as will rèimburse him for the pecuniary loss which he 
has sustained from the death. On the other hand, it does provide that 
the aifloûrit éhàll be diétfîbùted to thé same persons, and in the same 
proportions, as the pérâoïiàl estâtes of intestates are distributed , although^ 
it is perfeétly bbviovJs tbàt undér this provision it œust often happen 
that the distrilSûtion will give large sharès to those who sufiFer little pe- 
cuniary loss, and inadéquate Compensation to those who are grievously 
injured. ThuS, in the casé at bar, it is alleged that the half-brother, 
who ia the next of fcin to deceased, suffered no pecuniary loss by his 
death', while thé widow, who brings this action, was dépendent upon 
him for support, and suffered ail thé pecuniary loss sustained by any 
one; nevertheless, under this statut©, the half-brother is entitled to one 
half of the ainount recbvered in the action, sincé it is provided by the 
statutes Of Arkansas that the personal property of the intestate shall, in 
such a casé, bè diistributéd in this proportion. In other words, no one 
of the beneificiaries nacûéd in the stâtuté is entitled to measure his re- 
covery by the pecuniary loss hehas suflfered, buthemust take thàt share 
of the aggregate amo\lnt recoveréd for thé pecuniary injury to the widow 
and néxt of kin which the statute would give him in the personal es- 
tate of the decéased dying intestate. Ftom thèse provisions of the stat- 
ute, from thé basis of distribution thëre fixed, it clearly appears that 
none of the heirs is givén a separate action, or a separable interest in 
fhe aetioh, againàt the Wrong-doer; tntil after thé judgment is recov- 
eréd, but thàt'all are jointly interested in the cause of action until dis- 
tribution of thé proceeds is adjndged. ïn this case the half-brother 
had à joini and eqUal interest with the plaintiff in the action and tha 
recovery, and it is well settled that when the action is for the asser- 
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tion of a joint, and not a several, înterest, ail persons having an inter- 
est in the subject of the action or the relief demanded must bejoined. 

Any other rule would lead to endless confusion, and great injustice. 
Suppose, in a case arising under this. statute, there are 20 heirs entitled 
to share the personal estate in proportions varying from one twentieth 
to one third, and tliat each may maintain a separate action for the 
wrongful killing of a deceased person. The aggregate damages to the 
widow and next of kin must, in reality, be the same in each case, but 
how the estimâtes of 20 juries would dififer. The amount recovered 
in each case must be distribvited among the 20 heirs in the same pro- 
portions, and 20 trials must be endured to détermine the rights of thèse 
litigants. No such practice or resuit was intended by the législature or 
provided for by this statute. • It gives "an action"-— a single action, 
not several actions^-for the wrongful killing. It provides that every 
Buch action must be brought in the name of the personal représenta- 
tives, if there are such; otherwise by the heirs at law, It will not be 
gravely insisted that the personal représentatives could maintain more 
thàn a single action, or that, where there were several administrators, 
onë of thëm could maintain the action without joining ail; and it is 
equally clear that when the action is brought by the heirs there must 
be but fi single action, and ail the heirs must be made parties to it, so 
that the entire controversy may be determined and the entire amount 
recovered and distribu ted in the single action given by the statute. The 
simplicity and effecdyenôss of such an action, the inconvenience and 
injustice to plaintiffs and defeiidants alike resulting from any other prac- 
tice, tlie raie of distribution of the amount recovered, bàsed, not on 
the injury to each person entitled to receive a share, but updn the stat- 
ute of dcBcent, the settled rule of law as to parties jointly interested in 
a cause of action, and the plain reading of the statute, compel the con- 
clusion that such was the intention of the législature, and that the court 
below èrred in proceeding to the trial of this action in the absence of 
the half-brother as a party thereto. 

That the statutes of Arkansas provide that "every action must be 
brought in the name of the real party in interest, except as provided in 
sections 4935, 4986, and 4938," (Mansf. Dig. § 4933,) in no way mili- 
tâtes against this conclusion, becanse, as we hâve shown, the half-brother, 
though he may hâve suffered no {)ecuniaï'y loss, was entitled to one half 
of the amount recovered, and therefore was a real party in interest; and 
because section 4936 expressly provides that a trustée of an express trust, 
or any person expressly authorized by statute so to do, may bring an 
action without joining the reàl parties in interest, and by the act of 
1883 (section 5226, Mansf. Dig.) the heirs of the person wrongfuUy 
killed are expressly authorized to bring this action. 

The contention that the action on behalf of the half-brother, though 
he was a minor, was barred by the limitation contained in the act of 
1883 before the answer in this action was filed, will not now be consid- 
ered, beciause the question on which this case turns was fairly prèsented 
by the demurrèr to the complaint within the two-yéars limitation pre- 
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scfibed. by that statute, was renewed and insisted upon by the second 
défense, set forlh in the answer and tïiroughout the trial, and ought not 
to bë dîsregarded now; and for the further reason that any opinion we 
might now express as to the effect of this limitation on the rights of this 
half-brother Would not bind him, (since he is not in court,) and ought 
not to be foriued or expressed until he is heard. The resuit is that, 
wheie a:n àctioti that bad no existence at common law is given by stat- 
ute toïhè heirs at law of a deceased person for a wrongful act for the 
benefit of thé widow and next of kin, àll the heirs at law are indispensa- 
ble parties to the maintenance of the action. 

In vîe# of the fact that there may be another trial of this case, we 
liôtièë aii;(f)ther' error aësigned. It is that the court below gave the fol- 
io wing instruction to the jury: 

"If the jury flnd that the déath of the husband of plaintifE was caused by 
the négligent acts of the défendant, as deflhed in thèse instructions, then they 
wil^ l'étWii a verdict for plillntifE foï sucb suna as will compensate her as 
widôW«f9aid deceased for \he pecuniary injury which she has Sustained by 
the 4eafcb of her said husband. Toascertain this, the jury will consider the 
probab^ dnratlon of the lijepf deceased bad bis deatb not been caused at the 
time it )|r^a, as well as the probable duratipn of the life of plaintifl, and for 
this pnrpose référence may be bad totbè tables introduced in évidence, not 
as absdlute guides on thé subject, bilt as important and autheiitic informa- 
tion 6h tbis point, to be considered with the other évidence in the case in 
reabbing a conclusion on this point; thebabits of the deceased with référence 
to bis attiantion to businessj and bis sobrlety» and in otber respects which 
wouldafFectbis capacityfor earning money; bis probable earpings, and the 
amount that I^e would bave probably devoted to the support and maintenance 
of plaintiïf. !When this is ascertained, you will allow plaintifE siicb sum, not 
to exceéd tbe probable earnings of deceased, nor tbe amount named in the 
complaint, as will purchàSe an annnity for such sum as will yield annually 
during the term of thé expectancy of deceased an amount equal to the an- 
nual value- of tbe pecuniary benelits tbajt plaintifE would hâve received from 
her said husband during said term^ But if the jury find that the probable 
duration of plaintiff's life is shorter than that of her said husband, then she 
should only be allowed such sum as will equal the value of tbe benefits she 
would bavé received during the term of her life. And if the jury believe 
that plaintifE'» expectancy of life is greater than that of ber said husband, 
then they will add suchadditional sumS as will equal the présent value of any 
propertytbatshe would probably receive from her said husband as dower in 
the event ^be ,sbould so survive him, proyided the jury flnd that the said de- 
ceased would- bave aecumuiated any such property in excess of what was re- 
quired for the sbpport and maintenance of biinself and family. In plaintiff's 
case the âmOunt of such dower Interest would be one half of any Personal 
property and' fl life estate in one half of any realty which her husband would 
own at hls death if no children surviyed him and, if he left children, her in- 
terest would be one third instead of one half." 

Aside from the palpable; errors arising from the unsuccessf ul attempt 
to dividCitl^e qause of action given by t^e statute, one vice of this in- 
struction- iSjthat it positiyely directs the jury to measure tlie plaintiff'a 
dari).ageaiby a njathematicalcalculation, based upon the yielding power 
of naoney yr|ien invested in au annijity. It was undoubtedly proper for 
the jury -to consider under the évidence what auiount of money so in- 
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vested would yield the yearly amount the widow and next of kin would 
probably hâve received from the deceased if he had lived, but they were 
not bound to allow damages based upon that method, nor any particu- 
lar method of investment of money. Jt would be proper for a jury, 
upon proper évidence, to consider what amount invested in government 
bonds, well-secured mortgages on real estate, or any other safe security, 
would yield the annual amount the injured parties would probably hâve 
received from the deceased had he lived; but it would not be the prov- 
ince of the court to direct them to allow an amount based upon any one 
of thèse methods of investment. Indeed, if, after considering ail of the 
évidence, they found difEculty in arriving at a conclusion by mathemat- 
ical calculations based on any method of investment, they would be au- 
thorized to estimate the loss according to their own good sensé and 
Sound judgment. Phillips v. EaUway Co., 49 Law J. Q. B. 237, 238, 5 
G. P. Div. 291, 293; Rmvley v. RaUway Oo., 42 Law J. Exch. 153, 
L. R. 8 Exch. 221; RaUway Co. v. Futnam, 118 U.S. 645,656, 7 Sup. 
et. Rep. 1; RaUroad Co. v. Barron, 5 Wall. 90, 105, 

The same vice runs through that portion of this instruction where the 
jury was directed, in case they believed plaintifif's expectancy of life 
was greater than that of her husband, to add to the amount that would 
purchase the annuity referred to the présent value of any property that she 
would probably hâve received from her said husband as dowpy if he, had 
Dot been killed. At the death of the husband the plaintifif was 20 years 
old, and her expectancy of life, according to the tables, was 41.53 years, 
while her husband was 22 years old, and his expectancy of life was 
40.85 years. He was a fireman, earning $75 or $80 a month, and the 
expenses of his household during his lifetime had consumed ail his 
wages. Under this évidence, so many chances and contingencies of 
life and death, of sickness and health, of accident and injury, of mar- 
riage and divorce, of the birth and rearing. of children, conditioned the 
lives and relations of this husband and wife that no court was author- 
ized to instruct the jury that they must ailow the widow one third or one 
half of the présent value of the husband 's probable future accumulations 
if they were of the opinion she would probably bave outlived him if he 
had not been killed. In the measure of damages in su eh an action as 
this the constant factor is the practical knowledge, varied expérience, 
and Sound judgment of 12 men, and to thèse very much must be left. 
The instruction we are considering was given at the request of plaintifPs 
counsel. It is true that, after giving it, the court, of its own motion, 
added the foUowing: 

"However, gentlemen of the jury, the whole matter of the amount which 
the plaintiff is entitled to recover as damages for the death of her husband, 
if you flnd his death was caused by the négligence of défendant, as stated in 
thèse instructions, is, in the end, left entirely to your sound judgment as to 
what is proper to be allowed, after taking into considération ail of the facts 
and circumstances of the case as shown in the testimony." 

This particular portion of the charge, standing alone, is not objection- 
able; but gênerai remarks of this character in the course of a charge, 
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while théy riiay tend to show th^t the court really entertains Sound views 
of ttie.law, dô not ëxtract thé vice of an erroneoua, instruction, positive 
m its termsj Whidi directs tfe^ juryi to allow damageson a wrông basis. 

The error intb which the zeâl . and ingenuity of counsel led the court 
andhimself rësultedfrom à ' futile endeavor to make fixed and certain 
that which is in its nature uhcertain and indefinite. The évidence in 
such aca'ée pifeseùts so many facts and circuinstances to be considered, — 
the chances aàé contingenoies of temporàry and permanent illness, of 
accident,' injtty, and disability; familiar to thé! expérience of every 
jurymanj and proper to be conSidered in estimating the probable future 
income of any ïtiàn, but sometimes incapable of proof,are so many and 
80 vàri^,-^thathuman- ingenuity seems incapable offormulating a rule 
which shall spècify evéi»y cirtiumstance, chance, ând probability that a 
jury xnay oonsider, ând nonè that it miay not, in estimating the earnings 
his death'has déprived'his family of; but when to the facts and circum- 
stlihces, tb thè cnanees and contihjgenciès that condition the- probable 
earnings of one indix^idiial for a séries of years, are added;those that 
measUïé the probability of tàe continuanoe of the doméstic relations, 
th« probability ièf the d'uïation of the life of the wife, of the birth and 
iives of cMldten,'0f the 'Côntin'ued affection and support of the husband, 
b^ the continuaiice of the liveeand relations of the next of kin, the es- 
tablishment of any' tùle that will enable a jury by any arithœetical 
compùliation to arrive at absolute compensation to the widow and next 
of kin for their pecuniàry loss is hopeless. 

When, in this case, thé court, after cautioning the jury that the only 
dainàgës that c&n beallowed are such as will fairly compensate the wid- 
Ôw ând next of kin for the pecuniàry? loss they hâve sustained by the 
death; that nothing can be allô wed for the pain or siififering of the de- 
eeàsed, or the grief ck distress of any one; and, calling their attention 
to the salient points of thetestimony, and some of the chances and con- 
tingenoies that encompassed the livesy relations, and probabilities that 
must be considered in this case in such way as, in its opinion, wiU best 
elucidate the testinibny, and tend to assist the jury in arriving at a just 
reealt, infotms them that -they may consider ail the facts and circum- 
stanCès in évidence^ and the proximate chances and contingencies that 
the évidence and their expérience of the Iives and affairs of men 
show would intimately affect the probable amount of pecuniàry loss 
the widow and next or kîn bave sustained; and then instructs them that, 
after carefol and delibei-ate considération of ail thèse matters, it is their 
province and duty, in the light of their knowledge and expérience, to 
fix the amount plaintiffs are entitled to recover (if they find they 
are entitled to recbver at ail) at such a sum as, in the exercise of their 
go6d sensé and cârieful, deliberate judgment, they deem a fair and just 
çonipensation for the pecuniàry injuries' resulting to the widow and next 
bf kin from this death,— -it is probable that, the court will bave given 
the jur}' as definite a rule for the measure of thèse damages as will be 
of service to them br td the due administration of the law. This is tho 
established practice iû 'Kigland. The rèasons for it are forcibly pre- 
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Oented.by Loïd Justice Bbett in PhâRip» v. EaUway Oo., at pages 237', 
238, 49 l#w J. Q. B,, and at pages 291, 293, 5 C. P. Div., and tbla 
practice land tbe reasoning of Lord Justice Bbktt in support of it are coni- 
mended and approved by the suprême court in Ra'Uway Oo. v. Pwbnara, 
118 U. S., at pages 654, 555, 7 Sup. Ct. Rep. 1, and by the suprême 
court of Arkansas in Fordyc^v. McCarUs, 51 Ark. 514, 11 S. W. Rep. 
694. 

Tbe judgment below is reverçed, with costs, and tbe cause remanded, 
witb instructions to dismiss the action unless within a reasoçiable time, 
to be iôxed by the court below, the balf-brother named in the complaint 
be made a party to the action, and in that event to graut a new trial. 
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(Circuit Court <)/' Appeals, Fourlh Circuit. Ootober 11, 1891 

»fcl». 

1. Are^AuaaJs Obobsb— ComnimAircB. 

A motilon for a continuance Is addressed to the discrétion of tlie eorirt, and Its ao- 
tion thereon is nof reviewablo by the cirooit court ol appeals. 
1 Sam^^New Tbiau 

The action of a fédéral court in disposing of • motion for a new trial is not re- 
vlewable In the circuit court of appeals. 

S. NBOOTIABIiB InSTBUMEHTS— BONA. Ftdb Holdsks— NoVicb. 

A maoufacturing corporation recelved negotiable notes for property sol^ The 
notes were discounted by a banking firm, in whichthe président of the corporation 
was a partner, but he had no aotual knowledge as to the considération for the 
notes, or of the transaction in which they were given. Hetd, that tbe mère fact 
of bis connection with the two concems was not sufflclent to àffect the banking 
firm witb constructive notice of tbe considération for' the notes and of an alleged 
f allure thereof . 

In Error to the Circuit Court of the TJnited States for the Eastem Dis- 
trict of Virginia. 

Action by J. R. Dick & Co. against the Richmond Railway & Elec- 
tric Company on certain promissory notes. Verdict and judgment for 
plaintiffs. New trial denied. Défendant brings error. Affirmed. 

Statement by Simontok, District Judge: 

The record discloses thèse facts: The défendant contracted to pur- 
chase two engines from the Phœnix Iron Works Company. The en- 
gines were to be delivered at Richmond, Va., to be paid for on arrivai, 
one fourth in cash, remainder in notes. They were delivered àt Rich- 
mond, the cash was paid, and three negotiable promissory notes were 
executed, payable to order of tbe Phœnix Company, and delivered to 
them. Thèse notes bore dates and were in the âniounts following: One 
for $1,500, dated 23d June, 1891; one for $1,687.50, dated Ist July, 
1891; one for $1,500, dated 15th July, 1891,— ail at four months. 
The Phœnix Iron Company indorsed before maturity and delivered thesa 
notes to plaintiffs, who are a banking firm at Meadville, Pa. One of 
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them, (S. B. Dick*,) al the date of the contract and of the exécution and 
discount of thîe notés, tyas président of the Phœnix Company. The 
notes were riot paid. J. R, Dick & Co., indorsees, brought this action 
against the maker, The pleas were nil débet and failure of considération. 
At the trial the défendant produced a telegram sent two days before to 
the plaintiffs at Meadville, directing them to bring to the trial books 
showing the state of the account with Phœnix Iron Works at and before 
the time of delivery and indorsement of the note of the Richmond Com- 
pany ànd to Commencenient of suit. "Do this to avoid delay ." The tel- 
egram was signed by attorneys of plaintiÊFs and défendant. The books 
were not produced. Défendant then moved for a continuance until the 
évidence from the books could be produced. The motion was refused, 
and défendant excepted. The trial proceeding, défendant called S. B. 
Dick, who admitted that he was président of the Phœnix Company at 
the date of the» contract, and at the time the notes were delivered and 
discounted. He denied any Knowledge of any part of the transaction 
until this suit was brought. Défendant then offered to prove the con- 
tract made between it and one Hèhry Church, manager of the Phœnix 
Company, and in its behalf, and to sihow that the considération for thèse 
notes giveu under this contract had failed. The court below withdrew 
a,ll évidence frorn the jury on thi? point. It also i*efused to instruct the 
jury, as requested, "tha.tj from kié, position as président, S. B. Dick must 
be presumed to hâve such notice of the defect in the notes as to destroy 
tfieiif negotiability in the hahds 6f bis firm; that actual notice was not 
necessary; that it waseBough to ■ eitow that plaintiffs had opportunities 
bf^inOwledgë, such ag woqld put a* ptûdent man on his guard." The 
défendant œakes this refusai bfl tHe court the ground for his second and 
{liird'excêptionsr: .The jury fouhdfQ^^ plaintiffs. Défendant moved 
fora naw trial, wbicli was refused... -He makes rthis the ground of his 
fourth and last exception. 

Wyndham R,Meredith, for plaintiflf in error. 
' liegfi Ê: Page; fot dëfendànte ïA ètror. 

Belore Bond,, Circuit Judge,,and Simowton, District Judge. 

SbiONTON, District Judge. À tootîon for continuance is addressed to 
the discrétion of the court below. Its action thereon is not réversible 
hère. Woods v. Young, 4 Craheh, 237j Siins v. Hundley, 6 How. 1. In 
Banks' Edition ôf the Suprême Court Reports ail the cases are quoted 
in a note to this Case. "The fijst exception is overruled. 

Nor will this court éntertàin an exception because of the refusai of the 
court below to grant a uew trial. This is wholly within its discrétion. 
Parsons v. B^ford, S Pet. 438; Insurance Co. v. Folsom, 18 Wall. 237; 
Eailroaâ Co. v. jFVo/o/, 100 Û.' S. 24; Catik Go. v. Mann, 130 U. S. 75, 
9 Sup. et. Rep, 458; Raékoad Co.^.Winter, 143 U. S. 75, 12 Sup. Ct. 
Rep. 356. Tliefourth exieeption is overruled. 

The second and third exceptions hâve been earnestly pressed. They 
will be considered together. The position taken is this: S. B. Dick, 
one of the plaintiffs, beirig président of thè Phœnix Company, had con- 
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stractive notice of the considération for which the notes were given, and 
of its failure. Notwithstanding that in fact he had no knowledge what- 
ever of the transaction, still his position afforded him the nieans of 
knowledge. This affected him and his firm with such notice as to take 
away from them the protection afforded to bona fide holders of negotia- 
ble paper, and to subject them to the plea of failure of considération. 
The record shows that the plaintiffs are holders of commercial paper. 
They are presumed, as such holders, to hâve taken it before maturity 
for value, and without notice of any objection to which it may be liable. 
This presumption stands until overcome by proof. SvÀfi v. Tyscn, 16 
Pet. 1; Lexingtmi v. Butl^, 14 Wall. 282; Paria v. Bmvler, 107 U. S. 
541, 542, 2 Sup. Ct. Rep. 704. There is no évidence whatever tending 
to show that the notes were not acquired before maturity, and for value. 
The sole contention is that défendant had notice through S. B. Dick. 
He dénies ail actual knowledge of the transaction, and the sole inquiry 
is, did his position as président give him such notice, and put such 
means of knowledge in his power, as to defeat the title of his firm? 
The title of a holder of negotiablé paper for value before maturity can 
only be defeated by showing bad faith in him which implies guilty 
knowledge or willful ignorance of thé facts impairing the title. Hotch- 
km V. Bank, 21 Wall. 354; Murray v. Lardner, 2 Wall. 110. In this 
case there is nothing in the record which charges, and nothing in the 
:evidence whichproves or tends to prove, fraud or bad faith on the part 
of the Phcenix Company. The only thing charged is its failure to per- 
form the contract to the satisfaction of défendant, — an occurrence of any 
day, an occurrence of every day, with honest cohlractors. Were we 
to assumé that S. B. Dick, as président, was affected with knowledge of 
ail the transactions of the Phœnix Company, tiothing appears showing 
bad faith or guilty knowledge. The most that can be said is that he 
knew thàt the note^ were given for two éngihes. The last note was dated 
15th July. The tirst çomplaint was made 3d August. Thére is ho tes- 
timony showing that any of thé notes were discounted after that last 
date. It would be an alarming doctrine were it to be established fhat 
a bank discoùnting the business paper of a well-khown custoraer took 
the paper, subject to a,hy défense which the nlaker of the note could set 
up, showing that the goods for which thè paper was given were déficient 
in quantity or quality or both. "When a person," says the suprême 
court in Wïlson v. Wall, 6 Wall. 91, "bas not actual notice, he ought 
not to be tréated as if he had notice, unless the circumstances are such 
as to enable the court to say, not only that he might hâve acquired, but 
also that he ought to bave acquired, it, but for his gross négligence in 
the conduct of the business in question. The question, then, when it 
is sought to àffect a purchaser with constructive notice, is not whether 
he had the means of obtaining, and might by prudent caution hâve ob- 
tained, the knowledge in question, but whether not obtaining it was an 
act of gross or culpable négligence." Thèse exceptions are overruled, 
and the judgment of the circuit court in every respect affirmed, with in- 
terest and cosits. 
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COTO[TI»S— lilà^aiTT 0? BHEBI^— PaTMESTOF W*int(lNTB., i 

Under Code y^. Va. c, 39, §§ 88, 39, a sheriff who refuses eiïher to pay an order prop- 
erly iésuba by tliè 'eo«iity 'oourt, ot, ih tBe a'béébibb'ctf luùds; to indorse tbereôa, 
'■ "Presàhtp^ for pays^ént, f and signtlie 8aine,ii*'pabl0.<>ii bisQfficial bond for tbe 
M^ouatof .ïheprder.. .-.• , i 

In Érrpf tb &e Circuit Court ,of the UnitedStates for the District of 
West; Virgjiiia/ ■ ' ' -''■■' ^ ''.^ ', ' /' . /^' ■■ 

■ ' Action ■% i|lé| State bf West' Virgîniiàji tb thé îjBe bf tïïe Society for 
^ayings,,àgài6si ëandets èpUrlôcJk âdd liîs suretiés upbn lïis officiai bond 
RS sheriff ofWaij^he cquCityl J'ûl-y waiyed, àndi cause' éùbaiitted on an 
àgféed statemèïït oî fabts. ' Jùdgmeht 'for plriiûtiff. Défendants bring 
ei;jfor.'' AflËrinéd. ' ■■;", ■„'■ '■':■'''','' 

Mcàcôîm Jdchon^ for ip\Ù i . - 

JP.5. JSresfow, for défètiâànt iû errer.' ' ^ 

Éefore FuLiÉÉ, Circuit Jùstibe, and Bà!Ni> and Gotr, Circuit .Tudges^ 

poND,, Circuit Judge, jlt appeàrs ftpm the agreed st^lement of facts 
in this case tbat the cptinty court of Wàyiie coïinty, în the state of West 
Virginia, on the llth dajy of March, 1881, entered an ofder on its rec- 
ords, whichrecited that it appeared froin a report of a spécial Commissioner 
4Ppointed by a preceding county court that there was an indebtednçss 
whicb was cteate4 by tbes late county court of Wayné county in ac- 
cordànce, with the provisions of the road laws of West Virginia, then due 
and unpal4. It further recited that the levies for thé then comîng 
year would not be suffiçient to pay sÙch indebtedijess and other ex- 
penaes for like purposes,; Jtthen directed bonds of the county for $12,000, 
w^th . int^rest at the. rate of 6 per cent., payable semiannually, to be 
i^sued, and that thèse bonds and interest coupons should bè a charge upon 
the road levxes of the respective districts of the county where the money 
derived from the sale of the bonds was expended, for a term pf 10 years, 
jnrhen the bonds were to beçome due. On the llth day of August, 1882, 
the county court issued another order, similar to the àtove, except that 
JLiji^uthorized the issue; of bonds to the value of $19,500. The defend- 
^ant in error, the Society for Savings, bought thèse bonds for their face 
value. The county çPUrt of Way ne county has paid the interest thereon 
!ïip tp September, 1889, and one bond of $500. In payçient'of this in- 
terest the county court issued the orders sued on in this' case, and de- 
livered thesameto.the plaintiff below, wh.o notifiéd the'sherifiFpf Wayne 
qounty that itheld them, àiad presented the samè for paymehtto him in 
the summer of 1889, again Jànuary 4, 1890, and àgain on May 16, 
1890. The sheriff refused tb pay the same in obédience to the order 
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of the Cotanty court, and réfùsed to indorëe tiieréoh, "Nô funds," or the 
date of presentatibii. A levy was made in 1889; t6' pay said orders, and 
the levy was'collèoted by-thè sheriff tièfore Janoary, 1S91. The form 
of the ordet from the coUnty court of Wayne is this: ' 

' ■;; «Watne CouNTY. W. Va., July 2nd. 1889.' 

"The Stîèriff will pay to Society for Savings, or order, thé sum of thirteen 
hundred àûd' six dollars and sixty-nine cents, allowed by spécial order, entered 
OH the 2ndday of July, 1889. after deducling therefrom the amount Of ail 
State, cOunty and other taxes and levies in hls hands for collection against the 
said: Society for Savings. Third District Boad Levy, 1889, with interest from 
July ist, 1889, $1,306.69. Çhapman Adki^s, Président. 

"ChapmAn Fby, Clerk." 

There is no ' allégation or pretehse that the sherifF had in his hands 
for collection any daims of the state or county against the Society 
for Savings, Tvhich is a corporation of the state of Ghio. This iâ an 
action ijpon thei sheriff's bond against Sanders Spurlock, the sheriff, 
and the 8UTeti«s on his hond, of whieh thère are twentj'4hree. The 
parties, by agreement in wrlting, waived â jury trial, and submitted the 
case to the court upon the agrefeid stâtement of facts. The court found 
for the plainlM in the amouôt of the penalty of the bond, which was 
to be rdeased vèpoa the payment of $'2,729, with interest from the 24th 
dayofNbvember, 1891, and costs. 

At the January term of 1891 the county court of Wayne issued an 
order directing the sheriff not to pay the former ordêrs of the court, 
though the money required to pay them had been ooUected fi-om the 
taxpayers of the variGus districts, and was in the sherifi's hands for that 
purpose in 1889. 

The errors assigned in the tecord are that the bonds upon which thèse 
orders were Issued to pay accrued interest were invalid because they 
were issu^ in violation of section 8, art. 10, of the constitution of West 
Virginia, which requires the questions respecting the issue of such obli- 
gations tobe submitted to'a vote of the people of the county, and that, 
the bonds being invalid, the interest coupons are invalid also; that it 
was error for the circuit dourt of the district of West Virginia to hold 
that any indebtedness for money had and received could be incurred by 
the county of Wayne when it did not appèar that the plaintiff purchased 
the coupons from the county, or when there had been no submission to 
the vote of that county of the questions connected with such indebted- 
ness, required by section 8, art.' 10, of the constitution of West Virginia; 
and that it was the duty of the sheriff to respect the order of Jan- 
uary, 1891, forbidding hini to pay the orders, the refusai to indorsé or 
pay which conStitutes the cause of action against thè défendant Spur- 
lock. 

It is well to understand the légal position, under the laws of West 
Virginia, of the county of Wayne, which issued the orders to the Society 
for Savings, which took them in payment, and of the sheriff, Spurlock, 
when they were presented to him for payment, and the remedy at hand 
to which the Society for Savings might resort to compel payment. It 
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ia. th^ duty of thé coiji^ty court of Wayne county tp aseertaîn from time 
tQ.time the, indet?tedn,fse! of the çfiunty and to make the levies. Thèse 
are, with the asséssorat' books, delivered to the sberiff for collection. 
When this is done, upon the application of any oreditor, the county 
court issues a warrant in his behalf upon the sheriff, requiring him to 
pay tj), bolder theàhjount specified in the warrant or Qrde^. The county 
courJ; Ijas no other modeof payment. When this orderhas been issued, 
no aotioa will lie against the county court, except mandamus, to coinpel 
its payment, unless the^rder bas ceased to be a eubsisting liability, in 
whîèh case thè county may be sUed on the original cause of action. 
RaÛif V. County Court, SB W. Va. 94, 10 S. ÎE. Rep. 28; Canby v. 
Board, 19 W. Va. 93. 

The law of West Virginia, however, bas not left its çréditors rèmediless. 
Sections 38, 39, c. 39, Code W. Va., provide that no money shall be 
paidout of the county treasury (the sherifFia the only treasurer) except 
Upon an order signed by the président and clerk of the county court. 
When an order is presaated to the sheriff, and there are no funds to pay 
the same, the person «ntitled to receive the sum of money specified in 
such order may require the sheriff to indorse thereon, or write across the 
face "Presented fori payment," andi/signr the same, and the order, if it 
was: due at the time of presentmenti shall be payable, witb légal interest, 
from the date of indorsement by the sheriff. But if the sheriff, having 
funds topay.thesôrderwith, fails to do so, when properly presented dur- 
ing business hours by the person entitled to receive the same, he shajl 
be liable î?ith his suretiea to the person entitled to the money, for the 
entireamount due thereon, with interest, and 10 per cent, on the amqunt 
as damages. 

The;»ic>ney to pay thèse orders had been leviéd by the county court 
of ;Wayne:«ouhty, assessed by the county assessors upon the property 
liable for such tax, ^and was in the hands of the sheriff, Spurloek, who 
could appropriate it to no other purpose but to payit out upon suoh or- 
ders;as the county court might draw. against it. At the time thèse or- 
ders were priîjsented to the sheriff there was nothing for him to do but 
to indorse them as required by law, if he had no funds, or to pay thepi 
if he had funds. The statemept of facts agreed admits that he would 
do neither. The plaintiff could bave proceeded against the county court, 
on the original cause of action, bepause of the order of the court to the 
sheriff directing him not to pay the orders,, ,or against the sheriff on his 
bond. The latter courge was foUowed, as provided for by the Code of 
West Virginia, and no good reason bas been shown by either the sheriff 
or the county court why the orders bave not been paid. The sheriff 
having chosen to violate his légal obligations, and to ignore the statutes 
of the State of West Virginia prescribing his duties, there bas been a 
bréôch of his officiai bond, for which he and his sureties are liable, and 
the judgment of the circuit court is affirmed, with costs. 
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CLXYBiiANS Target Co. et <tL ». United Statks Pigeon Co. «* cd. 

iClreuM Court, If. D. OMo, W. D. May «1, 1892.) 

Kal,<Mft. 

1, p^Tims »0B iNTEsnoss— AsmoiPATioN— Mowoir »0B Pksumwart iNJtmCTIOW— 

Letters patent No. 235,361, Issued March 9, 1880, to Orator F. Woodward, are for 
a "new and nsefulimprovement in compositions of matterfor making molded ar- 
ticles of manufacture, " sucli as flowerpots, vases, cuspidores, etc. Flying targets 
or "blrds. " tliough not speciâed by the patentée," were made in large numbers un- 
der tlie patent. The composition consisted of gypsum androsin mixed nnder beat. 
BeM, on motion for a prelùninary injunction agalnst one manufacturing targets 
from a liks compound, Uiatthe patent was not anticipatedby certain previouscom- 
pounds f«5m whioh flying targets bad never been made, and from wuiob the pat- 
entées neyer contemplated thattbey would be made. 
% Bame— Motion for Preliminabt Injonction— Estoppel. 

In a suit for infiingement of a patent, it appeared that défendant was formerly 
in the employ of ccmplainant, and, while sustaining that relation, gave testimony 
as an expert In its behalf supporting the validity of the patent, and, by aotual pro- 
cess of manufacture before the court, demonstrated the novelty and utility of the 
invention. Held, on a motion for a prelimlnary injunction, that he vras in no 
position to deny the validity of the patent 

In Eqnity. Bill by the Cleveland Target Company and Orator P. 
Woodward against the United States Pigeon Company and others for 
infringement of a patent. On motion for a preliminary injunction. 
Grinted. 

E. A. Angdl, for complainants. 

J.. B. Fay, for respondents. 

Riczs, District Judge. The complainants file their bill in thîs case 
to secure an adjudication as to the validity of the patent No. 225,261, 
dated March 9, 1880, issued to Orator P. Woodward, of Le Roy, N. Y., 
and now ask for a preliminary injunction against the défendant, restrain- 
ing it from the manufacture of flying targets or " birds," which they daim 
to be an infringement of the patent set forth in the bill. The patent 
sued upon was before this court in the case of Peoria Target Qo. v. Cleve- 
land Target Co. , and its scope and utility were fully commented upon in 
an opinion delivered on May 27, 1890, in that case. 47 Fed. Rep. 725. 
The complainànt in that case relied upon the validity of letters patent 
No. 334,782, granted to Fred. Kimble, January 26, 1886, fora new and 
useful improvement in making targets. One of the défenses set up in that 
case was that the complainant's patent was not novel; that neither the 
process nor the article specified constituted a patentable invention; and 
that a process for making a similar compound had been described in 
a prior patent issued to Orator P. Woodward, in 1880. In the case 
referred to the court, in referring to the complainant's patent, said: 

"The Woodward patent of March 9, 1880, was intended to produce a corn- 

position of matter wbich could be molded into various articles of fine texture, 

glazed surface, very cheap and strong. The ingrédients described were gyp- 

BUm and rosin, mixed ander beat. The rlgbt to use pitch as a substitute for 

V.62p.no.4— 25 
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rosin was claîmed in the patent. Tlie speciQcations and claims set forth in 
that|jj)||e^)C^l^^ the yery prodgçt i^oyf iindçr considération in this patent. 
Thè ingréaiènts are exactly the samë, âiia the product descriBéd cover» the 
target in this case. The oqly change effected is that the target prortuced un- 
der the Kimble patent islràglle, Whilè ihë' m'oldèd ptôd»Jét bf the Woodward 
patent is strong and substantial. A slight change in the proportions of the 
ingrédients produced the desired réStilt?''' This was not a discovery, within 
the meaning of the patent laws. It was not an invention. It was merely 
côtQÏInîng'màtéïMâ'déBcrîbed' in sèverâl- es(rlier patents, and conspieuouSly 
in the, Wpod.wai;«l patent; jaç^uithis combipation was not njade on any scientiflo 
basis, or. anyflxed proportion, but was tôb.eivaried afe th^ quantity of oil in 
flié pitçh.mi^ht iiiakenecessary. This requlres no scieutiQc knowledge. It 
is • but the disjïay of the ëxpected skill of the calling; and involves only the 
exercise o£ thé jordinàrytasHlties oî reasoriing upon thé itiateitials supplied by 
a spécial knowledge, and tbe facility of inanipulation wbich results frora its 
halbitTial arid Infelligenrt ptâtitice;' and cornes wlttiin the rule deflned by Mr. 
Justice Matthews in Hottister v. Maâyfaetunng Co., 113 U. S. 59, 5 Sup. 
Gt..Bep. 717. î%..- , '■■■■■"^, 

With tiàa qmsi adjudication of thë vàlidity of the Woodward patent, 
thè complàinàtité now file their bill, and seek to BQaintain the vàlidity 
of said patent, aild estâblish an infringement on thè part ôf the défend- 
ants. The Woodward patent, while not claiming on its face to he an im- 
pifoYemept l^r^the making of flyingjtargets, or fly^ng pigeona or black- 
birds, ^s thçg^narfi sometimç? calleid, does claim. it to be a " new ànd use- 
fuiiwprqvenîeptîin compositions of,mattçr for mating njolded articles 
of manufacture," specifying fiowerpots, vasesj cuspidores, etc. , as illus- 
trating the charactet- of the articles to be made ,under the process de- 
scribed in the patent. But it appears from the évidence that the cqm- 
pound described in the Woodward patent was actùally used in making 
Âying.targetSv,; lû, 1882 several thoiisand of such targets were made 
under the Woodward patent, and pilhlicly used in thestate of New York 
and elsèwhjéfe, . ï^^ that cooiplainants' title is not 

porfect, aniis^ts forth , a large number of anticipating patents, several 
of whichiitrçjaims deîscribe a composition out ofwhich flying targets 
çoùld be mado à? successfijily as Qut of the compoiind described in the 
Woodward patent. \ But.it is sufKçientûnsvverto this to say that noneof 
the coippq\u:i<^8, described in thèse séverjEÎl patents were everused for any 
such pùrposë. . rïhe articlps described to be made undèr thèse several 
patents wor^aïl articles .SQohtirely différent in construction, form, and 
proportions ofwàtérial froni the flying targets as to make it plain that 
the patentées ip thosé case? never cbntemplated that their compounds 
çould be varied, or shopld ,be varied, to ma,ke the peculiar structure re- 
(juired for, thë, âying target^ under the complainants' patent sued on in 
,thiB case. In fàçt, in most of the patents set forth in défendants' ah- 
5Wer and affid,avits, yery^pppo^ite qualities to those essential to success- 
îul flying targets were set lorth in the patents as pertainîng to the ar- 
ticles manufactufed and covëred by said patents. I do not think, within 
theméanîni'orClou^h V. M^ S. 17^, 1 Sup. Ct. 

Eep. 198, that thèse patents «ver ahticipated the complainants' device. 
'Jhe compiainaiits' patent, .ihaugh not describing a compound expressly 



THE H. E. WILLAKD. 387 

întended for thé construction bf'âying targete, did in fact contain ingte- 
dients which, «itii a few changes, have-madé very superior flying tar- 
gets, probabty as successM and popular as any put upon the market. 
The compound described in said patent bas in fact been so suec^sfuUy 
used in the manufacture of flying targets that now some 12,000,000 are 
made annually. This is the highest évidence of its usefulness'andadap- 
tation to this kind of manufacture. The public hâve accepted and used 
it as meeting a gênerai want. I think, therefore, for the purposes of 
this motion, that we may accept the patent as embracing a novel and 
nseful invention. I think the complainants' title to this patent is clearly 
established. 

But the défendant is in no position now to défend as to the question 
of validity. The défendant Damm, who is the promoter, principal offi- 
cer, and active manager of the défendant corporation, was originally in 
the employ of the complainant. While sustaining such relations to it, 
he asserted the validity of the patent sued upon in this case, was an ex- 
pert witness in this behalf, and demonstrated before this court, by actual 
process of manufacture, the utility of the invention, and in varioùs ways 
so committed himSelf to the validity of this patent that I do not think 
he is in any position now to controvert it. There can be no question of 
the infringement. It is thoroughly established, and I think, under ail 
the circumstances of the case, the complainants are entitled to a prelim- 
inary injunction, and a decree may be drawn accordingly. 



The h. E. Willard. 

(Circuit Court, D. MaAne. October 8, 1893.) 
No. 43. 

1. MaRITIMB lilEUS— StaTB STATtTTBB. 

The lien given by Acts Me. 1889, o. 387, to a part owner of a vessel for debts con- 
tracted and advances made for certain purposes, is not maritime in its nature, and 
is therefore not enforceable tbrougb the admiralty iurisdiction of tbe fédéral 
courts. 
8. Admibalty— Jtjkisdiction op FedekaI/ Couhts— State Statutes. 

While the fédéral courts sitting in admiralty may enforce, according to their 
own rules of procédure, a right created by a state statuts, which right is maritime 
In its nature, no subjeot whiob is not of a maritime nature can be brought within 
their jurisdiction by state législation. 

8. SaMB— ACCOUNTINO BETWEEN PaET OWNEBS. 

Matters of account between part owners of a vessel belong to a court of equity, 
not to a court of admiralty. Tlie Larch, 8 Ware, 88, 34, and The Charles Hemje, 5 
Hughes, 859, disapproved. 

In Admiralty. 

Bmj. Thompson, for libelants. 

George E. Bird, for respondents. 

Before Gray, Circuit Justice, and Putnam, Circuit Judgew 
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Gray, Circuit Justice. This was a libel in admiralty in rem for sup- 
plies furnished by the libelants to the schooner H. E. Willard, a domes- 
tic vessel, in her home port, and for whioh they claimed a lien under 
the laws of the state of Maine and the admiralty and maritime jurisdic- 
tion of the United States. The claim and answer of two of the part 
owners of the vessel, intervening for the interest of themselves. and of 
their co-owners, alleged that the case was not within the admiralty and 
maritime jurisdiction of the court, because the libelants were the own- 
ers of three thirty-seconds of the vessel, ,and neither by the laws of the 
state of Maine nor by the gênerai maritime law was there any maritime 
lien in favor of one part owner of a vessel for supplies, advances, or dis- 
bursements made on her account; and, further, because the accounts be- 
tween the part owners of this vessel had not for a long time been ad- 
justed, and many of the owners were indebted to the vessel, and the 
vessel was indebted to the other owners; and therefore the libel was in 
truth and in fact one for an accounting between the part owners of a 
seagoing vessel. At a hearing upon libel and answer, the parties assum- 
ing that the facts alleged in the answer were true, the district court dis- 
missed the libel for want of jurisdiction. The libelants appealed to this 
court. 

Nothing is better settled than that matters of account between part 
owners properly belong to a court of equity, and are not within the gên- 
erai jurisdiction in admiralty. The, admiralty has no jurisdiction of 
matters of account, even when relating to maritime affairs, except as in- 
cidental to a subject of which it has jurisdiction; and accounts between 
jpart owners are not made maritime affairs by the fact that the property 
iowned in common is a seagoing vessel. The Orléans, 11 Pet. 175, 182; 
Granm. PmUon, 20 How. 162; Ward v. Thompson, 22 How. 330; Kel- 
lumv. Emerson, 2 Curt. 79; TheLarcK, Id. 427; Davis v. Ohild, 2 Ware, 
(2d Ed.) 78, 82; Hall v. Hudson, 2 Spr. 65; Hazard v. Howland, Id. 68, 
71; The Marengo, 1 Low. 5'2, 66. Btich was always the law of England, 
until parliament, about 30 years agp, expressly conferred on the court 
of admiralty jurisdiction to décide ail questions arising between part 
owners of English ships, touching the ownership, possession, employ- 
ment, and earuings, and to settle ail accounts between them in relation 
thereto. St. 24 Vict. c. 10, § 8; The ApoUo, 1 Hagg. Adm. 307, 318; 
^ The Mas, Brown. & L. 65; The Lady ofthe Lake, L. R. 3 Adm. & Ecc. 29. 
' The only cases cited at the bar which tend to support this libel inde- 
pendently of statute are two décisions of district courts. In The Larch, 
a libel by one of two part owners for his disbursements against the 
other's share in the vessel was entertained by Judge Ware upon the 
grotitod/thât the case demanded no examination of varions and perplexed 
accounts, but only of the earnings of the vessel, and the payments made 
in the course of about one year. 3 Ware, 28, 34. But, as since ob- 
served by Judge Lowell, that the account might be a very simple one 
is not the test of the jurisdiction; the subject-matter is not within the 
cognizance ofthe court. The Marengo, 1 IjOW. 52, 56. And the decree 
of Judge Ware in The Larch was reversed in the circuit court by Mr. 
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Justice CuETis. • 2 Curt. 427. The décision of Judge Hughes in The 
Charles Hemje, 5 Hughes, 359, rests on the overruled décision of Judge 
Wakb. 

The real question in this case, therefore, is whether the jurisdiction in 
admiralty can be supported by reason of the statute of Maine of 1889, 
0. 287, which enacts that "ail domestic vessels shall be subject to a lien 
to any part owner or other person to secure the payment of debts con- 
tracted and advances made for labor and materials necessary for their 
repair, provisions, stores, and other supplies necessary for their employ- 
ment, and for the use of a wharf, dry dock, or marine railway : provided, 
that such lien shall in no event continue for a longer period than two 
years from the time when the debt was contracted or advances made." 

The admiralty jurisdiction is conferred on the courts of the United 
States hy the constitution, and cannot be enlarged or restricted by the 
législature of a state. When a right maritime in its nature has been 
created by the local law, the admiralty courts of the United States may 
doubtless enforce that right, according to their own rules of procédure. 
The General Smith, 4 Wheat. 438, 443; The Planter, 7 Pet. 324, 341; The 
St. Lawrence, 1 Black, 522, 526, 527; Ex parte McNid, 13 Wall. 236; 
The Lottawanna, 21 Wall. 558, 575, 576, 580; The Gorsair, 145 U. S. 
335, 347, 12 Sup. Ct. Rep. 949. But no state législation can bring 
within the jurisdiction of those courts a subject not maritime in its na- 
ture. The Orléans, 11 Pet. 175, 184; The Jefferson, 20 How. 393; The 
Capitol, 22 How. 129; The St. Lawrence and The Lottawanna, "ubi supra. 
The right given by the statute of Maine to a person furnishing supplies 
to a vessel in which he owns no share might be enforced in the admiralty 
courts of the United States, because such a contract is strictly a mari- 
time contract, and nothing else. 

But the right and lien which the statute undertakes to give to a part 
owner is quite différent in its nature. His claim for supplies furnished 
to a vessel owned by himself in common with others is not against the 
whole vessel, nor wholiy against the other owners; for he himself owns 
part of the vessel, and is himself liable for a part of the claim, in pro- 
portion to his share in the common property, modiûed by the state of 
accounts between himself and his associâtes. In order to ascertain the 
amount of the claim for supplies which he is entitled to enforce against 
the vessel, an account must first be taken of the mutual affairs of ail 
the part owners. The taking of the entire account is the primary and 
principal thing, to which the amount of his claim for supplies is neces- 
sarily secondary and incidental. It was therefore rightly held by the 
district court that hère was no independent or original cause of action, 
maritime in its nature, of which that court could take jurisdiction in 
admiralty, either by the gênerai law or because of the local statute. 

Decree afErmed, without costs. 
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Hamiltok t). Thés William Bbanfoot. 
'■ ■ iCtreuit Court af Appeals, Fourth Circuit. Ootober 11, 1893.) 

Nos. 13. 19. 

1. SHIPPINO— I(IABn.ITT VOB PsitSOKAI, iNJUBtBS— DlWIîOTrrB APPLIAWCltS. 

A Bbip Is liable in datnàgés to. one oî a stévedore's p:angwho is iniùred whlle nn- 

Joadingi cargo by the unëxpected f alliug of a stanchion, becaase oi détecta in ita 

fasteninga, not observed by hjm and not apparent to tbe eye, but whioh a proper 

iajjpeotion by the ship'a offlcera would bave disclosed. 48 Fed. Rep. 914, affirmed. 

S. Samb^Bukdbn or Psodi'— Rbs Ipsa Loq^itub. 

Tbe bappenlng of tbe accident under sUch circumstanoes casta upon the ship ths 
burden 01 sbowing reasonable care in malntaining the premises in a safe condition. 

8. DAMAaSS— AbÉQUACT— PbbSONAL INJCTBIBS. 

A ptevedore's laborer reoeiyed a comminuted fracture of the bones of hls leg, and 
had the leg amputated below the Icnee, being treated in a f ree bospital. He waa 
betweeîi 80 and S5 yèars bid, and earned |1.3S per day, or $375 a year. Held, tbat 
an awardef $3,386 was a sofflcient compensation for bis pain and suffering and the 
permanent diminution of his capacity for work. 4S Fed. Rep. 914, afflrmed. 

4. C30ST8— CoMtBNSÀTÏON OF BzPBBTS. 

Tbé oothpensation of experts called by a party in bis own bébalf cannot be tazed 
agalnst the losing party, under Rey. St U 83S, 983, either as costa or extra allow- 
ancea. 
fi. Sakh— CoFTtNa Stbnoobapbbb's Notbs. 

Money pald by a party for a oopy of tbe offloial stenographer's notes for hls own 
oonyenfenoe is not taxable as costs. 
•. Bamb— DsposiTioirg— TBAYauNO Ezpbnsbs. 

The expenses of a joumey to a distant city to attend the taking of a déposition 
cannot be taxed as costs on the ground that the notice was so short as to be insuffi- 
oient for employing and instructing counsel there, since, if the notice was unrea- 
sonable, oounseï could baye had it extended, or perhaps navo su^pressed the dépo- 
sition. 

Appeals from the District Court of the United States for the District of 
South Carolina, 

In Âdmira^ty. Libel , by John Hamilton against the British steam- 
ship William Branfoot to recover damages for personal injuries. De- 
cree for libelant in the sum bf $2,286 and costs. 48 Fed. Rep. 914. 
Both parties appeal. Affîrmed. 

The libel averred that Hamilton waa employed on board the steamship 
William Bwnfoot, then lying afloat in the navigable waters in the port of 
Charleston, in unloading acargo of pyrites, and injured by the sudden 
fall of an iron stanohion, by reason of its defective, unsafe, and insecure 
condition, through the négligence of the steamship, her owners and ofB- 
cers, contrary to their duty in that behalf. The answer denied that the 
stanchion suddenly fell, or was either unsafe, defective, or insecure, and 
alleged that it "was in ail respects and purposes, as far as could be as- 
certained by extemal examination, strong, safe, secure, and properly and 
aafely riveted and fastened," and charged that the injuries were the prox- 
imate and immédiate resuit of the négligence of Hamilton, his coem- 
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ployes, and the stevedore by whom they and lie vvere employed, in so 
carelessly managing the hoisting of the cargo as to permit the iron tubs 
used for that purpose so to strike against the stanchion as to finally 
wrench it from its fastenings, and cause it to fall. Evidence having 
been taken, and hearing had, a decree for libelant was rendered for 
$2,286 damages and cosls. The opinion of the district judge will be 
found in 48 Fed. Rep. 914. Exceptions to the taxation of costs were 
taken by libelant, and overruled. 

R. G. Ehett, for the William Branfoot. 

Claudius B. Northrop, for Hamilton. 

Before Fulleb, Circuit Justice, Bond, Circuit Judge, and Hughes, 
District Judge- 

FuLLER, Circuit Justice, (afier slating thefads.) Treating the opinion 
of the leamed district judge as if it formally presented findings of fact 
and conclusions of law separately stated, claimant assigns upon his ap- 
peal a number of alleged errors in respect of such findings and conclu- 
sions, and thèse hâve been fuUy argued by counsel. The real question 
is whether, upon the whole case, the district court erred in rendering 
the decree complained of; but in determining that question the opinion 
of the court may be considered, by way of convenience, in the light of 
claimant's objections, as thèse embody the grounds relied on as requiring 
a reversai, and in volve an examination of the en tire record. 

The district judge said: 

"Libelant was one of a stevedore's gang employed in discharging pyrites 
from the British steamship Williaia Branfoot. While be and otiiers were 
working in the lower hold, an iron stanchion supporting the between decks 
fell and broke his leg. Amputation became necessary. Tlie leg was eut off 
about six inches below the knee. The stanchion was on the starboard side of 
the main hatchway, midway. It was eighteen feet high, and weighed six 
hundred and sixty pounds. It rested on an iron tank at the bottom of the 
hold, and had two (langes at its lower end, through each of which was an 
iron boit, riveting it to the tank. The top of the stanchion was riveted to 
the iron beam upon which the between decks rested. This was by a sort of 
flap, pierced with two holes for rivets. After the stanchion had fallen, its 
upper end was examined. The concurrence of testimony is that one of the 
rivets originally in this part of tlie stanchion had broken off and disappeared. 
At ail events.'it was not in place at the time of the accident. The other was 
worn, — presented the appearance of an old break, which extended, some say 
one half, others two thirds, through the rivet. There is great divergence of 
testimony as to the bolts at the base of the stanchion. Libelanfs witnesses 
say that thèy exhibited old breaks. Those for clai niant say that one exhibited 
a f resh break througliout. The other may hâve been broken in part. The 
stanchion fell without warning, — unexpectedly." 

. In our judgment the record entirely bears out the correctness of the 
foregoing statement, and it may be added in this connection that there 
was also évidence tending to show the working of the ship on the boit 
that remained at the top, as well as that it had an old break in it; that 
the two bolts at the bottom of the stanchion had been broken for more 
than a month, or long before the vessel commenced her voyage; that 



392 FEDERAL REPORTER, VOl. 52. 

stanchions frequently required repairs, being injured by thé cargoes; and 
that it further appeared that a board had been lashed to the stanchion 
aboQt midway in its height, and to a stationary iron ladder leading into 
the hold, manifestly before the pyrites were loaded, thereby steadying 
the stanchion, at least until the cargo was withdrawn. ïhe district 
court was justified in concluding that — 

"Theiibelant, lawfully at work in the hold of this vessel, was injured by 
the unexpected fall of the stanchion; that it fell because of détective fasten- 
ings, certainly at its upper end, probably at its base aiso; that thèse fasten- 
ings had become worn and broken from wear and tear, and were possibly 
originally, imperfect. " 

The court further said: 

"Thèse defects were not visible except in one respect, — the absence of one 
upper rivet. * * * Libelant bas proved the falling of a stanchion of the 
vessel, the cause of injury to him, the insecurity of some of its fastenings, 
and that this insecurity was not iraraediately perceptible. * * * Tliere 
is no évidence of any inspection of the stanchion at any time by any one. 
TÏié thite speaks of a cursory examination made byhim at some undeflned 
time. This cannot be èalled an inspection. It is very clear that neither the 
master nor the mate had any suspicion that oneof the rivets on tlie upper end 
of the stanchion had disappeared. ïhere is no évidence whatever as to what 
care was exercised, if any care was exercised at ail." 

Hère again we concur with the views of the district judge thus ex- 
pressed. There is nô basis for the theory that Hamilton voluntarily 
assumed the risk of danger from an insecurity known to him, nor, on 
ihe other hand, is the position sustained by the évidence that that inse- 
curity wâs unknown to libelee, or such as should not reasonably hâve 
been within his knowledge. The stanchion was one of some ten or 
twelve. The mate, in answer to the question whether he had ever made 
an examination of the top part of this stanchion, testified: 

"I never made an examination of the tops of the stanchions particularly. 
When Ihave been down in the holds, seeing and getting the holds ready for 
cargo, everything seemed to be ail right then. They are seveuteen or éight- 
een feet from the floor to the top. Question. So your examination consisted 
in standing at the bottom of the stanchion, and looking up casually? An- 
swer. Y es. Q. Hâve you examined the other stanchions in the hold? A. 
Just the same way." 

The district court was quite right in holding that this was no proof 
of an inspection, and that none such was had, and we think it clear 
that a proper examination would not simply hâve disclosed the absence 
of one of the upper rivets, in itself a serious élément of weakness, but 
also the fact that there were other defects which rendered the condition 
of the stanchion dangerous. It is true that the floor of the ship covered 
the flanges of the stanchion and the bolts fastening them to the tank; 
but the tests of an inspection are not merely those of eyesight, and, al- 
thoUgh the absence of rivets at the bottom of the stanchion may hâve 
been concealed, it must be assumed that whether the stanchion was 
secure or insecure could hâve been discovered without involving tearing 
Tip the deck to ascertain, in the first uistance, the exact defects which 
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existed. Taking the évidence together, the reasonable inference îs that 
not only would an inspection hâve disclosed the defective condition of 
the stanchion, but that that condition was probably known to those 
having the vessel in charge. If known, or if knowledge were charge- 
able, the duty to repair was obvions. 

The défense that the stanchion was wrenched from its fastenîngs by 
négligence on the part of the stevedore in handling the hoisting machin- 
ery is thus set forth in the opinion: 

" The discliarge of cargo was by means of a patented automatic. A rope 
was passed over a crâne some flfty feet above the vessel, to the end of which 
was attached, by hooks, an iron bucket, weigliing about four hundred pounds. 
The bucket was let down into the hold; was disengaged from the hook by 
one manj who had no other duty but to disengage the buckets as they came 
dowp and to put on the hooks when they were loaded; was rolled oh its 
wheels to the cargo; was loaded by the other hands, rolled back undèr the 
hatch, ànd attached to the hooks. Loaded, it weighed twenty-seven hùndred 
pounds. Upon signal the steam hoisting apparatus was set in motion. The 
tub moved up slowly at flrst, then veryrapidly; traversing the distance up In 
ten seconds. The theory of the claimant is that the hooks had been attached 
to a f ull tub before it got under the hatch way, and that the hoisting appa- 
ratus was prematurely set in motion. The heavy tub, thus dragged along the 
bottom of the hold, was dashed against this stanchion, tearing it froipa its 
rivets, and causing it to fall. For this négligence upon the part of the gang 
the shlp is not liable, the stevedore having been selected and engaged by the 
charterer." 

But the district judge held that the positive évidence was to the effect 
that the tub did not strike the stanchion, and we agrée with him that 
there was substantially no testimony that the stanchion fell because of 
a particular blow of the bucket. It is urged, however, that it does ap- 
pear that it was a fréquent occurrence for the tubs to strike, and that 
this was the cause of the insufficiency of the stanchion's supports. 
While there is some confiict upon this branch of the case, we are of 
opinion that the évidence falls far short of establishing, or even creating 
a presumption, that the defective condition of the stanchion was the 
resuit of external force continuously applied in the process of unload- 
ing, and that not only the stanchion did npt fall from the blow of the 
tub, but also that the defective condition of its fastenings was not attrib- 
utable to carelessness in handling the tubs prior to the fall. We per- 
çoive no reason for the exonération of the ship, in any view which can 
properly be taken of the évidence in this regard. The cargo consisted 
of some 2,200 or 2,300 tons of pyrites in bulk, of which 200 tons were 
in hold No. 4, and 2,000 and upwards in holds Nos. 2 and 3; 1,000 to 
1,100 tons being in hold No. 2, in which this stanchion was located. 
At the time of the accident the discharge of the cargo was nearly com- 
pleted, and the men were working upon about 100 tons remaining in 
this hold to be removed. We cannot resist the conviction that the fas- 
tenings of the stanchion were so insufficient that when the support 
afïbrded by the cargo was withdrawn some slight vibration, occurring 
in the ordinary séquence of events, changed its center of gravity and oc- 
casioûed its fall. Libelant occupied the position of a person invited to 



S94 FEBEBÂI» BEFORTBB, Vol. 52. 

corne tipon tibfeSlhil) far the purposes of business, and wap entitled to be 
proteCtèd frpQii.Jiaaïn by theexercise of such care and prudence as lyoïjld 
render the; pjflïûises ïeasoqabJy safe. There existed an obligation on 
the part of libelle to usç ^çcfeiCare, and a breach of that obligation was 
clearly made out wben the defectiye condition of the stanchion, as the 
cause of the accident, was shown; and the surrounding circumstances, 
as disclosed, justified theinference either that that condition, was known 
or might bave been ascertained by the exercise of due care. 

It is contended, however, that whether the whole case showed the 
breach of a legilduty on tiie part of libelee was a question not consid- 
ered by thé district judge,because it is said that he was controlled by 
an erroneous â|}piication of the doctrine of res ipsa hqwUur. If this were 
so, it rhîght overçômô the wèight which is usually conceded tô the 
judgment of tïie lower courï uppn questions of fact; a priiiciple, how- 
ever, to which we haye not advçrted. Among other things t^be learned 
district jùdge obfierved : 

"Obeiânt has prOved the fallirtg ofaf stanchion of the veasel» (the cause of 
lûjùty to him,)tbe inseeurity of sbme of its fastenings, and that this insecu- 
rity wàs not imttiediately perceptible. Does this require respondents to pro ve 
ctiréôn their patt? When an unusual and unexpected accident happens, 
àîtd thé thing causing the accident is in one's exclusive manag(>inént>, posses- 
BiôUi or control, the accidentspeaks for itself, is itself a witness, ''£« ipsa lo- 
quitur; &nû, in a suit by any one baving an action therefor» thê fàct of the 
accident pute on the défendant the duty of showing that it was not occa- 
sioned by négligence on his part." 

A large numbér of ciases in Which that doctrine was expounded and 
applied were then cited, but it was sàid that the case of libelee "rests on 
the theory that the blow of thé hticket caused the fall of the stanchion;" 
and the court prbceeded to comment on the absence of any inspection, 
and thé évidence indicating libeleé's knowledge of the defeotive condi- 
tion of the stanchion, or culpable négligence in remaining in ignorance 
of it. It is plain that in his judgment a prhna fade case was made out. 
Ilot simply from the mère happening of the accident, but because the 
Surrounding circumstances raised the presumption that it happened in 
conséquence of a failure of'duty on the part of libelee. Undoubtedly 
tbére are cases where the very nature of an accident has been held of 
itself to supply the proof of négligence, but the conclusion was not 
restéd on the mère naked, iSolated fact of injury. The presumption of 
tiegligence was drawn from the fact of the injury, coupled with the cir- 
cumstances surrounding its infliction, and characterizing the nature of 
the occurrence as attributable to want of the requisite care, or as demand- 
ing an explanation which the défendant alone could furnish. 

In (hasling Co.v. Tokon, 139 U. S. 652, 554, 11 Sup. Ct. Rep. 653, 
where the plaintiff brought'his action for injuries resulting from the strik- 
ing of a steamboat against a landing wharf, Mr. Justice Gray, deliver- 
ing the opinion of the èoui-t, said : 

"The whole effectof thé instruction in question, as applied to the case be- 
fore the jury, was that if -the steamboat, on a cal m day and in smootb water, 
was thrown. with suclh force against a wharf, properlybuUt, as to tear up 
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some of the planks of the flooring, this would be prima fade évidence of nég- 
ligence on the part of tbe défendant'» agentSf'in raaking the landing, unless 
upon the whole évidence in the case this prima f acte évidence was rebutted. 
As sucli damage to a wharf is net ordinarily done by a steaniboat under con- 
trol of her offlçers and carefully managed by thera, évidence that such dam- 
age was done in this case was prima fade, and, if unexplained, suflScient, 
évidence of négligence on their part; and tlie jury might properiy be so in- 
structed." 

Applylng hère the rule thus laid down, there is no difficulty in the 
premises, and we are net only satisfied, upon a considération of the 
whole case, with the resuit reached , but that the conclusions of the dis- 
trict judge were arrived at in likemanner, unrestricted by any erroneous 
application by him of the rule of presumption in question. 

Upon the cross appeal libelant insists that the court erred in not 
awarding greater daimages, and, in overruling libelant's exceptions to the 
taxation of costs. The leamed district judge awarded a total amount 
of $2,286 for the pain and suffering undergone by libelant, and the per- 
manent diminution in his capacity for labor. Without discussing the 
reasoning of the court in fixing the amount, we are of opinion that the 
award was just, under the circumstances, and should not be disturbed. 

Libelant excepted to the dieallowance by the clerk in his taxation of 
costs of seven items, tive of them being charges for expert testimony. 
As to twoof thèse, the district court sustained the clerk, upon the ground 
that the witnesses did not come within the désignation of experts, and, 
as to the other tbree, because the compensation of "experts" called by the 
party in his own behalf cannot be taxed against the losing party as 
costs or as extra allowànces and disbursements, under the statute. Rev. 
St. §§ 823, 983. 

We think the court was rîght, and that, as thèse charges, inclnding 
expenses and disbursements, were not ineurred under any action of the 
court, bot by the party in the préparation and présentation of his own 
eide of the case, the items were properiy disallowed. Another item was 
for money paid for a copy of the officiai stenographer's notes, obtained 
for libelant by his counsel. This was simply for convenience, and not 
a copy necessarily obtained for use on the trial. The item was properiy 
rejected. The remaining item was for the expenses of a journey to New 
York, for the purpose of attending the, examination of witnesses for 
libelee, the notice being so short that libelant insists that there was not 
sufficient time allpwed within which to employ and instruct counsel in 
New York, and that it therefore became necessary that his proctor should 
be présent in person. The district court correctly held that this was 
not a necessary disbursement, as, "if the notice given was unreàsonable, 
counsel could hâve had the time extended, — perhaps hâve suppressed 
the déposition." 

The decree should be affirmed, at the costs of libelee, except the costs 
upon the cross appeal, which should be paid by libelant; and it is so 
ordered. 
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Thb Chatham. 

The F. S. Hall. 

Mabsh e. Haix. 

tOtroutt Court nf Appedls, Fourth CirouU. Uotober 11, 1S92,} 

No. 2a 

L ADifntALTT— Appbals »bom Distbiot to CiBourr Coubt— Dookbttng Catise— Oir- 

CDIT COUBTOF AFPEAL8. 

On an appeal in admlralty f rom a pro forma dQcree ot the circuit court afflrming 
a decree of the district «ourt, the circuit court of appeals will net dismiss the causa 
merely because it wAs not docketed In the circuit court at the next tenu thereof 
beld in the district, wi^en ail other requirements reiating to appeals to the circuit 
court were complied witli. 

Il CoiilSION— STEAU AND SaUt— EBROB n £XTBBHt9. 

If' The schconer H., on'her.way to NorfoUc,- going under sali up Elizabeth river 
; at night, was about half a mile below Craney Xsland light, where the chaunel is 

"' ' l,20O to 1,600 feet wide, when she slghted the océan steamer C, coming down about 
' ; (^posite the light. The schconer was tben about the western edge of the channel, 
■nd the steamer about mid-channel, tbe gênerai course of each vessel being about 
a point off the port bdw of the other. Bat the schooner was yawi ng with the wiud, 
and sometimes showed «ne light and sometimes the other. The steamer staowed 
only ber red light, untijthe vessels were within 50 or 76 yards of each other, when 
bbta lights appeared. The lookout and master of the schooner, both ezperienced 
seamen, became alanuedi put her wheelhard astarboard, ran two or three times 
ber length, and collided With the steamer, whicb meantime had put her helm hard 
apOrt, and backed her engines. Held, that the schoonèr's change of course was an 
error committed im, extremis, and that the steamer was solely liable for failing to 
observe the rule requiring steamers to keep out of the way of sailing vessels. 4A 
Fed. Bep. 884, affirmed. 

t, SaME— RULES OF NAVIOATIOir. 

The rule tbat a steamer must keep ont of the way of a sailing vessel reauires, not 
merely that she shall pass trithout strikintg, but that she shall give a wide berth, 
ond, if she codes so near as to cause séatnen of ordlnary skill and courage to be- 
Ueve collision inévitable, she is liable, even thougb the sailing vessel commits a 
taiilt under the stress of fear. 44 Fed. Rep. 884, aftirmed. 

Appeal from the Circuit Court bî the United States for the Eastern 
iOistrict of Virginia. 

In Admiralty. Libel by J. W. Hall, owner of the schooner F. S. 
Hiill, against the steanier Chatham, John S. Marsh, master, for colli- 
Bion. Decree for libelànt in the district court, which was affirmed pro 
fmm on appeal to the circuit court. The master of the Chatham ap- 
^pals. Motion to dismiss appeal déûied, and decree affirmed on the 

' M^Mim W. OM, for appellant. 
I Èobert M. Hughes, for appellee. 
Béfore Bond and GoiFF, Circuit Judges, and Simonton, District Judge. 

SiMONTON, District Jud^e. Upon the call of this case the libelànt (ap- 
jiéllee) œôved to dismiss the appeal. His grounds are thèse: The 
cause was heard at Norfolk, and final decree entered December 4, 1890; 
notice of appeal, lOth December, 1890; appeal bond, lOth December, 
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1890; record certified 9th January, 1891. The session of the circuit 
court next held in the district was at Alexandria, 4th January, 1891. 
The cause was not docketed at that term, but at the +erm at Nor- 
folk, beginning first Monday in May, 1891. Section 631, Rev. St. 
U. S., déclares: "Prom ail final decrees of a district court in admir- 
ai ty * * * an appeal shall be allowed to the circuit court next 
to be held in such district. * * *" This is imperative. U. S. 
V. Speàe, 1 Woods, 14; Insurance Go. v. Ycmnger, 2 Curt. 322. The 
appellant observed the rules of the district court in his notice of ap- 
peal and in giving the appeal bond. 2 Hughes, 596. The record 
was not exactly in time, but this point appellee bas waived. The 
ground of dismissal is that the cause was not docketed at the term at 
Alexandria. By a rule of the circuit court, promulgated 20th May, 
1885, the appellant must file a copy of the record of the cause from the 
district court in the circuit court before the next ensuing term of the cir- 
cuit court which shall be held where the cause is pending. While ad- 
mitting that the practice conforms to this rule, the appellee insists that 
the rule is inoperative, because it contravenes the section of the Revised 
Statu tes. It is unnecessary to go into this question, as it has ceased to 
be of any practical importance. Under any circumstances, we would 
be unwilling to dismiss this appeal on grounds like this, as it really is 
an appeal from the district court to this court, the whole action of the 
circuit court therein being 'pro forma. But we think that the case can 
be retained. The appeal was duly entered, and security given, and 
proper steps taken to prépare the record; so the appellee was not sur- 
prised, or in any way injured. "The failure to prépare and deliver to 
the circuit court the appeal and record in twenty days cannot pré- 
sent the circuit court from entertaining the cause if, from any rea- 
son, this is not done. The appeal, when once made, continues during 
the whole of the next term of the circuit court, unless sooner dis- 
missed by that court for want of prosecution or otherwise, in accord- 
ance with its own practice." 'Fhe S. S. Osborne, 105 U. S. 450. No 
motion to dismiss was made. The cause being, in contemplation of 
law, in the circuit court, remained in that court, and was subject to its 
order. The motion to diSmiss the appeal is refused. 

We consider the case on its merits. The libel is filed for a collision 
in the Elizabeth river between the schooner John W. Hall and the 
steamer Chatham. The schooner is 101 feet long, and 1C2 tons bur- 
den. The Chatham, a seagoing steamship, is 285 feet long and 40 feet 
bêâm, drawing 15 feet. On the night of 4th October, 1889, the schooner 
was on her way to Norfolk, under sail, up Elizabeth river, steering south 
by east, about a half mile below Craney Island lighthouse. The gênerai 
direction of the river is north and south. Thechannelis l,200orl,500 
feet wide. On each side of the channel there is sufBcient depth of water 
for several hundred feet for a vessel the draught of the schooner, When 
thé schooner was about the distance stated from Craney Island light, she 
saw the steamship Chatham comihg down the river about mid-channel, 
at a speed of nine knots. She had shown her green light when a litUe 
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aberé thelighthoùsej'btitî'after gettingalmost àbrëastof it, she showed 
hèl5i*éd,}jgMiiaQd contiaiiied to do so iintil within 30, ior.7i5 yards of the 
Bch(Â)iier.n i-Bach vessel hâd<the otherapoint — -it may be^a little less — 
off her port bôwj ' When thé eteamsKipfgot within 60 or 75 yards of the 
schoOnerj the lookout dn the scbooner became alarmed, swears th.at he 
saw bôth of her lights,' abàndoned his post, and ran aft to the wheel. 
Tfaere he found themastet^^undér the impulse of similar fear, iti the act 
of putting the 'Wheel hard àstarboàrd. The head of the echooner was- 
quickly turned from; her forïrier courâe.'South by east, with the wind 
free to east. She ran aboùt two or thteè of her lengths,, and came into 
collision with the steamship. The latter, as soon as she saw the sheer 
of the schooner, put her helm hard aport, and backed her engines. This 
threw her head to Ihe east also, and the vessels came into collision, the 
port bow of the steamei* with the starboard bow of the schooner, the lat- 
ter having been struckabout the bluff of the bow. 

The district court held the steamship Wholly in fault. This was af- 
firmedjsro /orjTia by the circuit court. 

' The testimony in this case is exceedingly confusing and contràdictory . 
The- conclusion must be ret^chèd, not from the théories of, or even from 
strict regard to the testimony^ of the witnesses, but from the controUing 
fàcts of the case, and from the logio of events. The witnesses for the 
libelaut, with a single exception, put the schooner at the time of the 
collision well to thé westward of thechanneL Ail concurthat the steam-^ 
ship was, as her draught wpbld requireher to be, in the channél, say mid- 
channeli The schooner put: hér wheel hard astarboard j«ist before col- 
lision, Cîiossed the channel almost at right angles, went a distance two 
or thriee times hér length, and at the instant of collision, wliich occurred 
in a very short intervalj she was, as they say, several hundred feet to 
the eàstward of the channel, — 210 yards. Evidently this is ail a mis- 

take. ■ .:-,■■:,:■. ■'. .■„.:;,;,,; 

• The most probable theoiy is' that the schooner was proceeding to Nor- 
folk eithèr just outside of or within the Avestèm edge of the channel. 
The'steataer was coming down the channel near mid-chahnel. The gén- 
éral Course of the. two vessels vVas about a point off the port bow of each 
other. But as the master and peoplé on the steamship say that the 
schooner sometimes showed One and sometimes another of her lights, 
Sfaié ifaust hâve bëen yaWing under the action of thetide and wind, and 
tbê relative course of thé two vessels at times was mùch less than a point. 
'JIM (MyqfTruro, 35 Fed. Rep. 318. When they got within 50 or 75 
yards bf each other the loOkout on the schooner became alarmed. He 
sà'ys that up tothat time he had only seen the rèd light, but then he saw 
both the rèd and green. Feai-ful of imminent collision, he ran back to 
thé wheelj and saw the master, who says that he witnessed the same 
thing, in the àct of staïboàrding his wb'eel. If this be true, the people 
on the schooner had reàëon for alarm;. Naturally they felt that they 
Were trt artrewiig, and 'aéted accordinglyi As the schooner showed to the 
steamer sôinetitora both her lights and then one light and then another, 
making her course iu some measure uncertain to her, this tended tô 
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œake the course of the steamship uncertain to the schooner, especially 
âà tbe two vessels were only a point off. When the steamship, there- 
fore, allowed herself to copie so near the schooner, shë cdmmitted a grave 
fault. Her master might reasonably hâve expectéâ that the crew of the 
schooner would be alarmed. He did not fear a collision himself, be- 
canse he had control of his own vessel. But how could he answer for 
them? If the channel were s6 narrow as to forbid bina to get away from 
the schooner, or if there had been àny ôther vessel obstructing the river, 
it would bave made a great différence. The schooner was eilher to the 
west of the channel, or on the edge of the channel. In either caae the 
steamer had the whole width of the channel to pass her. Even if we 
put the schooner in mid-channel, the steamer would hâve had space 
from 600 to 750 feet on each side of her. Yet the steamer selected a 
course which, if no accident had happened, and each vessel had stead- 
ily kept her course, would bavecarried her witbin 11 feet of the schooner. 
There was no necessity for this proximity, which caused alarm on the 
schooner, and led to her abrupt change of direction. The GarroU, 8 
Wall. 305. The rule of havigàtion is imperativè. The steamer must 
keep out of way of a sailiug vessel. The Fakon, 19 Wall. 76. This 
does not mean, must pass ber without striking. The steamer must keep 
away. In the langiiagé of Mr. Justice Grier, it is her duty to keep 
clear and give a wide berth to the sailing vessel. Haiiey v. Facket Oo., 
23 How. 287.' 

Thèse rulea of navigation are obligatory upon vessels when approach- 
ing each other from the time the necessity for précaution begins. Tbey 
continue to be applicable as the vessels approach each other, so long as 
the means and opportunity to avoid the danger reiiain. They'dd not 
apply to a vessel required to keep her course after the approach is so 
near that the collision is inévitable. The Wenona, 19 Wall. 41. It is 
not necessary that the collision be in fact and in the strict use of lan- 
guage inévitable. But it is enough if the danger be such as' to ifaduce a 
seamah of ordinary skill and courage to conçoive it to be inévitable. 
Under the circumstances of this case, we think that the departure of the 
schooner from the rule which required her to keep her course was an er- 
rer, not a fault. The CarroU, supra. Her master was an experienced 
seaman, 16 years master of a vessel engaged in the coasting trade, and 
comparatively a young man. The lookout was a young man, with 12 
years' expérience in navigation on thèse waters. It would seem as if ail 
the conditions required by Tanbt, G. J., in Haney v. Packet Co., 23 
Hpw. 287, are met in this case : 

» NoTH. The language of Dr. Luahlngton In TJie Ootonia, 8 Notes of Cas. IS, Is not 
Ihapproprlate hère bearing in mlnd that a steamer is under obligation to do what a 
sailing vessel golng free should do. S*. John v. Paine, 10 How. 682. "The whole évi- 
dence shows that it was the duty of The Oolonia, wjth the wind free. to hava 
made certain of avoiding the Suaan. She dld not do so, but kept her course until she 
was at 80 short a distance as a cable and a half length, in the hope that the ves- 
sels might pass each other. Now, it can never be allowed to a vessel to enter into 
nice calculatlons of this klnd which may be attended with some rlsk whiist it bas 
the nower to adopt, long before the collision, measures which would render it im- 

{)osslble." The Oolorùa, 8 Notes of Cas. 18, noté auotea by Marsden In Law of Col- 
Islons at Sea. 306. 



400 FEDERAL REPOETEH , Vol. 62. 

"Inorder to excuse an erroneous movement on the part of the sailing ves- 
sel, l^e proximity of the steamboat, and her course and speed, must be sucb 
thai a mariner of ordinary ârmness and compétent knowledge and skill would 
déétti it necessary to alter his courte to enable the vessel to pass in safety. 
Bût, in order to justify this, the dangerous proximity must be produced alto- 
getherby the steamboat." 

TChé decree of the circuit court is affirméd, with interest, the costs of 
the appeal to be pâid by the appeljant. 



Thub Polda. 

Hardx ». The Fulda. 
(IHatrici Court, S.p. Èew York. July 29, 1893.) 

COLtlSIOîi— F0O--SPBBD. . 

: In a tûg 80 dense ttaat a vessel cannot be distingulshed more than five or six bun- 
âr^jfeet distant, 10 kuots or upward is net "moderate speed; " and a steamer mov- 
tng at SUch rate oit the Qrand Banks, and wbich ran down and sauk a fisbing ves- 
sel'ttt aocbor, was held solely in fautt ior the collision on account of her speed, the 
évidence showing that the flshing vessel was complying with the régulations as to 
fog horn and bell, although thèse were not heard by the steamer, probably be- 
cailsB pf tUe noise of her own navigation at such speed in a rough sea and strong 
wind. 

In Admiralty. Libel, for collision. Decree for libelant. 

Coudert Bros. , for libelant. 

Shipman, Larocque & Ohoate, for claimants. 

Brown, Dietrict Judge. On the 14th of July, 1888, at a few min- 
utes past 9 o'clock.in the morning, the steamship Fulda, length 420 
feet, whil^ proCeeding on a voyage from Bremmerhaven td New York, 
came in collision, during a dense fog, with the libelant's two-masted 
schooner Jeune Edouard, at anchor on the Grand Banks, in latitude 44 
deg. 45 min. nprth, and longitude 54 deg. 50 min. west. The wind 
was strong from the southwest, and there was a considérable sea, with 
a hesavy ground swell, so that fishing was suspended. The schooner 
was first seen by the lookout and by the officers on the bridge at about 
the same time, estimated about 500 feet distant, landnearly straight 
ahead, being a little on the starboard bow. The wheel was at once or- 
dered hard aStarboard and the steamer swung only aboUt one-eighth of a 
point to port. Her stem, however, struck and carried away the bow- 
sprit pf thé stthooner, and as she went past, her anchor caught the 
fôreshrptff^s àtid dragged the schooner some considérable distance, 
knocking a hole in her bow and carrying away her foremast and main- 
topmast, Havirig got clear in the fog, the, steamer steamed arduhd for 
an hour or more, and not finding the schooner or hearing from her 
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ftirtlier, went on her voyage. The schooner contînued to fiU, despite ail 
efforts to keep her clear, and on the second day after was abandoned by 
the crew, and shortly afterwards sank. 

The Fulda at the time of collision was in charge of the second ofBcer, 
who with the fourth ofiScer was on the bridge. I do not find that any 
blâme attached to the lookout, or to the other management of the 
steamer, except as regards her speed. On this subject the évidence shows 
that her full speed under 62 révolutions, in favorable weather, would be 
about 17 knots. About a half hour before the collision, in conséquence 
of the increasing sea, and because, as it is said, the ship did not seem 
to be steering satisfaçtorily, the master ordered her previous half speed 
of from 40 to 42 révolutions, to he increased to 50 révolutions a minute. 
This, in favorable weather, would give a speed of about 13} knots. The 
considérable sea, to which ail the witnesses testify, would undoubtedly 
reduce her speed some 2 or 3 knots. The second officer who was in 
charge of the navigation, estimated her speed at 60 révolutions under 
the existing conditions to hâve been 10 knots. It is not, however, ma- 
terial whether her speed was lO knots, or 1 or 2 knots above that rate. 
Either was much in excess of what has been held, as respects eiiuilar 
vessçls in repeated adjudications, to be the "moderate speed,?' required 
by lawiduring thick fog. The Nacoochee, 187 U. S. 330, 11 Sup. Ct. Rep. 
122; Lemiard v. WhitwiU, 10 Ben. 638, 646; ThePmnland, 23 Fed. Rep. 
651; Tke Britannic, 39 Fed. Rep. 395; The Normandie, 43 Fed. Rep. 151, 
155-167. In fog so dense that a vessel cannot be distinguished more 
than fiye or six hundred feet distant, a steamer like the Fulda, though 
keeping her full steam power in reserve, could not expect to be able to 
stop before running into a schooner at anchor ahead of her, if she wàs 
going upwards of six knots an hour, The Normandie, ubi supra, note 2. 
The BrUmmiCf 39 Fed. Rep. 397. Any greater rate of speed on the Banks 
where other vessels are likely to be met with was, therefore, at her risk, 
provided the other vessel performed her statutory duty. 

It is argued that the master was justified in increasing her speed 
enough to make her steer properly. No doubt with increasing speed 
the ship would go straighter and steadier; but the évidence does not 
show that the Fulda had become in the smallest degree unmanageable; 
or that any such speed as was maintained, either before or after the 
master's order; was necessary to keep the ship under reasonable and suf- 
ficient control for practical purposes, although not perfectly steady. It 
is not intimated that the Fulda was not as manageable at " slow " speed 
as ordinary vessels of her class; and in common expérience such vessels 
in rough weather often go "slow" without difficulty, which for the 
Fulda would be about six knots. As respects manageability, see The 
Normandie, ubi supra, pp. 155-157. 

2. It is urged that the schooner was in fault for not properly sounding 
her bell, being at anchor. Numerous witnesses, however, for the schooner 
testify most posilively that the bell was rung forward, and a mechanical 
fog horn blown aft, every minute, and that thèse had been thussounded for 
a considérable period before the collision. An additional reason for keep- 
v.52F.no.4— 26 
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ing iipi thiose aidais was that twb of thé schooner's rneii wère' adrift în 
à doi*y, whbëe Téturn to the schoorièr it wâs desiréd to aësist by sig- 
nais. Of the 16 persoDS on boaM' the ébhoohér, 3- 1 undërstànd àté 
dead; ahd Of the i«mttîning 13, 8 havë'been produéed- Ss vlritaesses, 
hot, hdwevér, înclUding either ôf the 2 tnen who were sbunding the 
beir and fôg hdrn. A third seaman, Viel, was upon deck at the 
timè <Jf côllMoh) he hûd been drawing molasses frôm a barrêl, to take 
below "«rtieré thte rest of the crew were at breakfast. Viel testifies that 
whii#'hë'Wa8 on deck the horn and bel! were regularly sdunded; and 
he and' inftïiy others who were below teatify to the same thing. That 
the lïiétt who were sounding thé sigttals were upon watch, is showh 
by th^ fa.ct that they gave an alarni to the men below, tb the effect that 
the steamer was running upon thôm. Tbiis was done iii' timè to enable 
nearly ali to come on dèck before collisidh. They reachéd the deck, 
howe^erjbnly jù6t before the steamer struck. 

Upon! ail thia testimôny and the acts of the persons On board, I can- 
not doûbt that the signais were sounded.as required; That they were 
not héàHd oh boafd the steamer, is hot surprising. In tii'è interval be- 
tWeen the sigaals allowed by law, namely, two minutesi the steamer, at 
the raté shé was mûvihg, would pass over àfeotit 2,000 feèt; and with à 
strông wind ând a considérable sea, such aâ to cause the Fulda to tafce 
considérable water on deck, and at the speed at which she wfiâ moving, 
the noise ahd commotioh attendant on the navigation fûrflifeh abundant 
reafion why the schootier% Bignalsi though ptbperly givéUi iriight not hâve 
been heard^ On the Fulda, without any resèrt to possible àbnormal con- 
ditions of thé atmosphère. The Lepahto-, 21 Fed. Rep. 651, 655-858. 
The fact,'fnoreover, that'ftftertheFulda'sspiôed wasdiminished,and while 
shé was steaming about to find the schdoner after the accident, her 
oMcérs did hear various signais in différent quarters, although none 
hàd been heard before, ia a strong indiôàtion that the prévious failure 
to hear signais from the schooner, or iVom any othér vessel, was due to 
the noise and commotion attendant on the speed of her own naviga- 
tion tmder such circumstances, rather than to àny neglect in the schooner. 
2%e Bw/a?o, 50 Fed. Rep. 630. 

I must find, therefofe, that the schooner was not remiss in sounding 
signais fes required; and that the speed of the steamer, not being the 
moderate speed required by law under such circumstances, was at her 
risk; and that she is, thérefore, answerable for the damages. Dectee 
may be entered accordîngly, with costs» 
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ThK: AliEXANDER FOMOM. 

MiTCHEiiL Tbànsp. Co. et al. v. Chisholm et al, 

(ÇifOuAt Court Q/" Appeals, Sixth CircuiU October 3, 1892., 

No. 25. 

1. CoM/ISion-t-StbAmb» and To*— Suddbn Shber. 

The steamer D., papsing âowu the middle channel of I^ake Oeorge, where it is 
about 180 feet wide, met the steam barge F., wlth two sobooners in tow. The latter 
threeUad thelr salis Sèt, and a fresh southeast wind was biowing, but tho weight 
of évidence showedtbat thesails were not dràwing to any considérable extent, 
and tbat ail three were depending on the F.'s engines. The F. signaled a désire 
to pasë on the east side, but the D. replied that she wonld take that slde, 
and tbe P. assente^. Each proceeded to the proper side, leaving about 60 feet 
between them, the sobooners keeping in the F.'s wake. While passing the F., the 
D. suddenly sheered' two points to starboard. To reeover her course, her engines 
were immediately accelerated, but, collision impending, they were reversed. 
She stpcktbe first schooner, however, nearly head on, a lew feet from its port 
bow. SeM; on the évidence, that the sehooûer dld not sheer or luit to windward, 
in obédience to an alleged tendency created by ber sails; that there viras little or 
no tendency to do so ; that the claim vras an af terthought with the D. 's offlcers, wbo 
voluntarily declined to pass on tbe port slde, and chose to pass to windward of the 
tow; that tbe D. passed between the F. and the schooner, and struck the latter 
while reooverlng her course; and that the latter was not in fault for failing to an- 
ticipatè the D.'s sheer, aûd being in readiness to go further to port. 44 Fed. Rep. 
933, rev«rseâ.' 

2. BaME— ITaBBOW CHANNEI,— StJCTION. 

In vlew of tbe estabiished f àot tbat the speed of the F. and the D. was about the 
same, and that the D. had three times the F^'s displacement and twioe her draft, 
■the D.'ssheerconldnotbe attributed to suction caused byan Improper speed on 
the part of the F. at thé moment of passing. 44 Fed. Rep. 923, reversed. 
8. Same— SpBBiD of Vessels— Evidence. 

The positive and unimpeacbed testimony of a steamer's offîcers as to her speed at 
a given time is eutitled to more weight, especially when corroborated by independ- 
ent facts and circumstàuces, than the opinions and estimâtes of witnesses on other 
boatsat a considérable distance ahead or astem of her. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Ohio. 

In Admiralty. Libel by William Chisholm, trustée, and others, 
against the steam barge Alexander Folsom and the schooner Mary B. 
Mitchell (tbe Mitchell Transportation Company being claimant of both) 
for collision. Decree for libelants. 44 Fed. Rep. 932. Claimants ap- 
peal. Reversed. 

Frank H. Canfidd, Henry S, Sk&rman, and Henry G. Wimer, forappel- 
lants. 

Harvey D. Goulder, for appellees. 

Before Brown, Circuit Justice, and Jackson andÏAFT, Circuit Judges. 

Jackson, Circuit Judge. The collision which gave rise to and forms 
the subject of inquiry in this suit took place in the natural or middle 
channel of Lake George, at or about 7:30 o'clock a. m., on August 13, 
1890, between the propeller Devereaux and the schooner MaryB. Mitch- 
ell, which was the first of twoschooners in tow of the steam barge Alepc- 
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ander Folsom, and resulted in danoage to both of the colliding vessels. 
The owners of the Devereaux libeled both the Folsom and the Mitchell, 
and, after etating their version of the faots preceding and attending the 
collision, alleged as faults against said vessels that they were not in charge 
of a proper complément of compétent officera and men; that those in 
charge were incompétent, and inattentive to their navigation; that they 
maintained no proper lookout; that they did not check down; that they 
improperly carried sail in proceeding through the said channel; that the 
Folsom met and passed the Devereaux at toogreat speed, causing her to 
shéer, under the influence of suction; that the Mitchell came up to wind- 
ward while the Devereaux was on such sheer; that said schooner failed 
to keep her own proper aide of the channel; and that she failed 
to observe the sheer of the Devereaux, and steer out to the westvvard. 
The rèspondent the Mitchell Transportation Company, as the sole owner 
of éaidsteam barge tod schooner, in its answer, after admitting the col- 
lision,: and giving its version of the facts relating thereto and causing 
the sajpe> denied each: àhd ail of said alleged faults. The district court 
found the Folsom and Mitchellin faalt for carrying sail and proceeding 
at.t0O'great speed, which caused the Devereaux, in meeting and passing 
the FoîSom, to suddenly sheer, under the influence of what is çalled 
"suction;'' that the Mitchell suddenly changed her courge by sheering 
to starboard; that the tendency of the Devereaux to sheer j under the cir- 
cumat^pces, "being well known to skillful seamen,' thé master of the 
Mitchell should hâve oonsidered it possible, if not probable, on the part 
of the Devereaux, arid hâve so far guai^ded against ît as to bave his own 
vessel in perfect control, and his wheel on the starboard, so as to hâve 
headed his vessel to port, and hâve been able to put her in that course 
promptly when the emçrgency made it necessary," A decree was ac- 
cordingly rendered in' libelant's favor for the damage sustained by the 
Devereaux, which was fixed at the sum of $15,143.88, with interest. 
FrOm this judgment fespôndent has appealed , and bas assigned as errer 
therein several matters which need not be especially noticed; the princi- 
pal grounds reliëd on fdr'¥éversâl bëîng that the Folsom and Mitchell 
were notguilty of any fault or négligence which caused, or contributed 
to éause, the collision, and that the district court erred in condemning 
them. ' 

The appeal involves mainly questions of fact, to be determined, under 
the settled rùles of évidence, from the testimony, which, as set forth in 
the record, présents the full average of conflict usually found in colli- 
sion cases, especially in respect to matters of opinion and theory. To 
review the évidence in détail, or attempt to reconcile the testimony on 
many points, would be a useless labor. We hâve given the respective 
théories of the parties, àhd the proof on both éides, full and care- 
ful considerûtioii and examination, arid deem it sufflcient to statebriefly 
the material facts of the case, which, in our opinion, are established by 
the testitoony.and the coûclusions properly deducibletherefrom, asread 
in the light of the surrounding circumstances. 
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The middle channelof Lake George isabout two and five eîghtha miles 
in lengtb, with ita gênerai course or direction nearly north and south. 
It has a current of about one mile an hour. The view from one end to 
theotherof the channel is open and unobstructed. At the southern 
and northern entrançes of the channels there are red can or nun buoys, 
numbered 26 and 46, respectively, on the government's officiai list of 
buoys and stakes. The line of the navigable channel is marked by red 
spar buoys on the east bank, and by black spar buoys on the west bank, 
thereof. The first black spar or stake buoy on the west bank, numbered 
27, is about 660 feet above, and in a northwesterly direction from, the 
southern or lower red can buoy. The other marginal red and black spar 
buoys are about 1,290 feet apart, and nearly opposite each other. The 
northern portion of the channel, called the "eut," extending from the 
northern entrance, at or near the red can or nun buoy No. 46, down to 
the second elbow between red spar buoy No. 34 and black buoy No. 35, 
is artificial, having been formed or constructed by dredging, and has a 
navigable width of 300 feet. From said elbow, or the end of said eut, 
southward, the channel is natural, with a navigable width of about 180 
feet. The waters of the lake on either side of the channel, both artifi- 
cial and natural, vary in depth from 5 to 9 feet, presenting a broad sheet 
orsurface of water, with the navigable channel extending through thesame 
defined by the Unes of said red and black spar buoys on either side, and 
which are generally located where the depth of water ranges from 9 to 
12 feet. The navigable water of the natural channel accordingly varies 
in depth from 9 to 12 feet on the outer or buoy line to about 25 feet in 
the center of the channel at or near the point at which the collision took 
place, thereby indicating, as stated by one or more of the witnesses, that 
the channel bank slants ofif towards the center of the channel where the 
greatest average depth of water is found. The collision occurred be- 
tween the third and fourth black spar buoys, counting from the red 
can buoy at the southern entrance of the channel, or between the sec- 
ond and third black spar buoys, counting from the second elbow south 
of the northern entrance, and was about three quarters of a mile north- 
ward from said red nun buoy at the lower entrance of the channel, 

It is alleged in the libel, and the proof clearly establishes the fact, 
that, owing to its narrow width and moderate depth of water, this nat- 
ural channel présents a dangerous place for vessels proceeding in oppo- 
site directions to pass each other, and required the exercise of great care 
and vigilance to avoid the danger of collision. This dangerous character 
of the channel, and the liability of meeting vessels to coUide therein, 
was well known to the ofBcers of both the Devereaux and the Folsom. 
The Devereaux is 270 feet in length and 37 feet beam. She was pro- 
ceeding southward through the channel, carrying a cargo of 2,060 tons 
of iron ore. Her gross tonnage was about 1,618 tons. Her draft was 
about 15 feet (14 feet, 11 inches) fore and aft. Her speed down the 
channel was about four miles per hour, and was maintained until a few 
seconds before the actual collision. The Folsom is 185 feet long and 
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85 feet hèàtà:: Sbewas proceeding northward, and had no cargo. Her 
draft wris'â fèet forward and 11 feet aft, and her gross tonnage was 
about 940 tonsL The Mary B. Miteh&ll, this first of the Bchooners in 
tow, is 212 'feèt long and 40 feet'ibeam. The Nelson, the second 
schobner itf tow, is 199 leet long and 33 feet beanj. Thèse schooners, 
like the ï'olsbm, bad no eargoes, and were both light. -■ The towline be- 
tween thé' Folsom and Mitchell was' about 500 feet in. length; that be- 
tween the Mitehell and the Nelsoh' «as about 400 feet long, — making 
the entire lettgth of the tow, includirig the Folsom, about 1,500 feet. 
The Mitchell's tow line was on her port side» and ran through the chock, 
Wbich was about fi ve feet from her stem. The Nelson's towline was on 
the starboard side of her bow. The Folsom carried her foresail and 
mainsail. The Mitehell and Nelson iëach carried the same, with the ad- 
dition of one jib sail. 

When the Foisom came into the ohannel at the southem entrance, 
and after passing the lower red can or nun buoys, and while approach- 
ing the first black spar buoy on the west bank, she blew one blast of 
hèr whistle for the Devereaux, indicatihg that she desired to direct her 
course to starboard, so ûs to proceed along the east side of the channel, 
that being her proper course and side, under rulelS, Eev. St. §4233, as 
the two steamers were meeting end on, or nearly end on, so as to in- 
volve risk of collision if each maintained her course. The Devereaux 
did not atcept this signal, but immédiately replied with two blasts of 
herwhistlei indicating that she would starboard her wheel, and take the 
eastern of piortside of the channel; Upon the receipt of this signal the 
Folsom at once starboarded her wheel, and promptly answered with two 
blasts of her whistle, tbus agreeing of the proposition of the Devereaux 
that the vessels should pass each other on their starboard sides, by each 
going to port, and the Folsom, under her starboarded wheel, immé- 
diately bore gradiially over to the west side of the channel, and pro- 
ceeded up that side, witiiin about 25 feet of the channel bank, her tow 
foUowing in direct line astern. When thèse two blast signais were ex- 
changed, and the respective courses of the two vessels were thereby ar- 
rangea and agreed.upon, the Folsom Was about opposite the first black 
spar buoy on thé west bank, and the Devereaux was in the "eut," about 
three quarters of a mile from the northern entrance thereof, or about 
opposite the fourth red spar buoy from the northern entrance of the eut, 
which is about half a mile abov© the second elbow between red spar 
buoy No. 34 and black spar buoy No; 35, at or near which latter point 
the dredged channel or eut terminâtes, and the natural channel of the 
middle passage begins. After the sigùals were exchanged, the Dever- 
eaux proceeded down the center of the channel until within three or 
four times her length of the Folsom^ when she starboarded her wheel, 
and gradually hauled off towards the east bank of the natural channel, 
which she approached within about 25 feet. When the Devereaux 
thus changea her course from the center towards the east side of the 
channel, the Folsom had previously 4rawn herself and tow as near the 
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west side of the cliannel as she well couM do, or, as one of libelant's 
witnesses (Cleveland, mate of the Devereaux, in a position to see) ex- 
presses it, "she (thé Folsom) couldn't starboard much more," and was 
occupying something less than one third of the navigable channel, with 
her tow foUowing in her -wake directly astern. The distance between 
the Devereaux and Folsom as they approached and were in the act of 
passing each other is variously estimated by the witnesses at from 37 to 
70 feet. Considering the breadth of beara of each vessel, the respective 
distance of each from the east and west banks of the channel, and the 
navigable width of the channel, our conclusion is that they were about 
60 feet apart while in the act of passing each other. This conclusion is 
supported by the estimâtes of several witnesses who were in as good 
position to form as correct an opinion on the subject as others who esti- 
mate the distance at from 37 to 40 feet, and is corroborated by other estab- 
lished facts already stated, viz., that the Folsom was distant from the west 
bank 25 feet, which, with her 33 feet width of beam, made her occupy 
about 58 feet of the navigable channel; that the Devereaux was distant 
from the east bank about 25 feet, which, with her 37 feet width of 
beam, made her occupy about 62 feet of the channel, and that the two 
vessels thus situated çovered about 120 feet of the 180-foot channel, leav- 
ing a distance between them of about 60 feet. When in the act of pass- 
ing the Folsom at said distance, the Devereaux took a sudden sheer of 
about two points to starboard, carrying her towards the stern of the 
Folsom in a direction across the channel, and across the line of the tow 
between the Folsom and Mitchell. The master of the Devereaux, upon 
discovering that she was sheering, ordered her wheel hard astarboard, 
and gave the engineer four bells, to work her ahead, or give her what 
is called, in nautical phraseology,a quick or rapid "kick ahead," in or- 
der to straighten her up in the channel again. The master of the 
Devereaux states that the start of a vessel on a sheer is most quickly 
detected or discovered by looking astern, and that he first discovered 
the Devereaux sheering when he happened to be looking astern. But 
his wheelman testifies that he saw her starting on the sheer, and had 
commenced turning his wheel before he received the master's order to 
starboard. When the four-bell signal to kick her aheàd was given, the 
Devereaux's engine was raaking about 20 turns, sufficient to carry her, 
aside from the current, about three miles per hoar. In obeying the 
signal the engineer increased the speed of the engine to 65 turns, un- 
der the influence of which, and her starboarded wheel, the vessel in- 
creased her speed, and regained' about one point of her lost course re- 
«ulting from the sheer, when, seeing that a collision with the Mitchell 
was imminent, the master of the Devereaux blew a danger signal, and 
called out to the master of the Mitchell "to let go her towline," and 
thereupon gave his engineer two bells to back, folio wed quickly by two 
more bells to back strong. Thèse latter orders to his engineer were 
obeyed; but before the Devereaux's headway was lost or materially 
■dinainished, and before she had regained her lost course, she struck the 
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Mitchell nearly end on, some fivè or six feet from the latter's stem on 
ber port bôw, àbout the oentér of the ohock, cutting the towline in the 
chock, and causing the stem 6f the Mitchell to be driven 50 or 60 feet 
over the west bank of the channel, a little above the third black spar 
buoy from the lower entrance, and carrying her bow to starboard neaiiy 
acrosS the channel. The Nelson following in the wake of the Mitchell, 
and her master seeing that a toUision was inévitable, ported her wheel, 
came lip to the starboard, and struck the Mitchell with her stem a 
glancing blow aft of her forérigging, when she also svvung over on the 
left baùk of the channel, about 50 feet below said third black stake or 
spar bûôy; The Devereaux, after thé collision, drew up along the east 
bahk with her stem against tbe port bow of the Mitchell. 

On the morn^ng of the collision the wind was S. E. or S. S. E., and 
struck the Fplsom and her tow on their quarter. The estimâtes made 
by thê Witnessèa as to its velopity vaty greatly, rariging from 5 to 13 miles 
per hour. There is equal bohflîçt in the opinions of the witnesses as to 
its effect ôri tbe speed of the Poisoni and the two schooners in tow. The 
wind was not, sufficient to make white caps, but produced only some 
ripples on thé wàter, which tends strongly to establish the fact, as testi- 
fied to by rûany of the witûessès, that the velocity of the wind was mod- 
eràte, being what is designatéd àé only a fresh breeze, of siiflScient force 
to drive vessels with sails properly trimmed up against the current of 
said channel frôm thrée to fiv© miles an hour. The testîmony of wit- 
nesses who wëre in the best pbs|iti6n to observe and to know the fact 
establishes*t6 bur entire satis&ctiqiî that the limited salis carried forward 
of the mainmast by thèse schooners were not drawing so as to aid in ac- 
celerating éîther their speed br' that of the Folsom aftér entering the 
channel, and iû ho way obstrubted or interfered with their proper man- 
agement and ready handlirig. It is shown by the clear weight of testi- 
mony that the limited sails carried were not only not drawing to any 
appréciable extent, but that the sheets were hangiug slack, with the 
booms held at the port rail by boom tackle. Considering the force and 
direction of the wind, the characterand location of the sails carried, and 
the influence of the towlines in keeping the schooners directly astern of 
the Folsom, Whose speed was cpntrblled by her enginé, rather than by 
hei" sails, wé are of the opinion thât there was little or no tendency on 
the part of tbe Mitchell to sheer to starboard or luÊf to windward, so as 
to Càrry her âcrôss the course of the Devereaux, as claimed by libelants 
and stated by, some of the witnesses. The testîmony fairly prédominâtes 
against the theory that said schooner actually luffed or cariie up to wind- 
ward as the result of carrying ^ubh sail as she had about the time or 
just^fter the Devereaux took hershéer, and thereby caused the collision. 
This is a mànifeêt afterthought with the officers of the Devereaux, who, 
with luli knbwiedgé of said allege(3 tendency to lufif, and of ail the facta 
now relied on to establish suçh luffing, declined to pass on the port side, 
and vbluntarîly selected thé windward side of the tow. Under such cir- 
cumstances, it requires something more than theory or spéculative opin- 
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Ion to satisfy the court that a questionable and improbable tendency 
actually operated to produce luffing or such change of course to star- 
board aa rendered the Mitchell responsible for the collision, especially 
when it is shown by the testimony of witnesses in position to see and 
know the fact that she did not change her course. The master of tha 
Northern Queen, ocoupyiug an excellent point of observation, and watch- 
ing the two vessels about ta coUide, could not say that the Mitchell 
changed her course. This is substantially confirmed by the mate of the 
Northern Queen, and by the positive swearing of witnesses on the Fol- 
Bom and her tow. When the master of the Mitchell saw the Devereaux 
sheering towards the stem of the Folsom, and in a direction across the 
channel and the Une of her tow, he starboarded his wheel, near which he 
was standing, so as to bear his vessel off further to port, and then ran 
forward to the forecastle to watch the movements of the Devereaux, and, 
uponreaching there, he understood, as others on theFolaom understood, 
8ome one on the Devereaux to direct him to port his wheel, and he sig- 
naled to his wheelman to do so; but before the wheel made more than 
two or three tums back from the starboard, (which would hardly hâve 
brought it to midship, as it required eight tums to put it from one side 
to the other,) he gave another order to put the wheel hard astarboard, 
and her wheel was hard astarboard when she was struck. The tempo- 
rary and almost immediately countermanded order to port her wheel 
was not executed, and did not resuit in any change of her course to 
starboard. It is not material to détermine whether any one on the 
Devereaux did call to the master of the Mitchell to port his wheel. It 
is admitted that the master of the Devereaux did call to him to let go her 
towline, which, under the circumstances, might fairly be understood to 
mean or indicate that the Devereaux would attempt or be forced to crosa 
said Une, and, in the view of her taking that course, the master of the 
Mitchell should properly bave signaled his wheelman to port his wheel, 
so as to open a wider way for the Devereaux to cross her bow. But see- 
ing the Devereaux straightening up instead of crossing, the order to port 
was immediately changed to hard astarboard before tbe schooner had 
made any change in her course. If the wheel of the Mitchell had been 
fuUy ported, so as actually to bave changed her course to starboard j it 
would not, under the circumstances, bave been a fault for which she 
should be condemned, because it would hâve been a movement or man- 
euver made in extremis, for which she should not, under weU-settled rules, 
be held responsible. But the testimony does not affirmatively establish 
Any such change of course on the part of the MitcheU, or sustain the charge 
■of the Ubel that "she did not steer away to the westward, but came up 
rather towards the course of the Devereaux, thereby presenting her port 
bow ahead of the Devereaux." 

It is established, by a clear prépondérance of the proof, that the Dev- 
ereaux, in the course of her sheer, passed or came between the Fol- 
som and the Mitchell. The second mate of the Hackett, which waa 
astern of the tow, states that he could see the Devereaux in between them. 
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Thîs faot la iteétified to by éeveral other witnesses, an4' is not dîrectly 
C()titniâi£it0âi : This change of position on the psirtiof, the Devereaux 
iiligllt pt«s<Slif tb'« distant o!b&erver of the occurre^ee tbe appearance 
of some éimgëJin the course bf the Mitcàell. The* relative positions 
of the «"eâseis tôT^ardaeach other werechanged by the Deveyeaux's sheer, 
and as ehe straigbtened up between the Folsom and the Mitchell, head- 
ing towardsthei port bow of the latter, nearly end on, would naturally 
présent to perâoiiB at a distance the appearance of some change in the 
Mitchell's ooorse, without aiiy such change having actually taken place. 
The Mitchell was a good steering vessel, was well appointed and 
manned, and 'was violating no law or rule of navigation in carrying 
theeail she did, so aa to impose upon her the burden of showing that 
hér Bail dîdndt contribute to cause the collision. The positive testi- 
mùny of the Witnesses that she did not change her course is confirmée! 
And corroborated by the position of the vessel in striking, the place at 
-Whioh 13ie Mitchell was struck, and the positions of the vessels when 
they dïew up after the collision. After a, oareful analysis of the testi- 
moày, and the facts and circumstances connected with the occurrence, 
'W« ca&not ooncur in the conclusion reached by the district court that 
the Mitchell w^ in fault oriresponsible for the collision. The faults 
imputed to her that she came up to windward; that she failed to keep 
her |)ropèr Bide of the chaûnel, and failed to observe the sheer of the 
iDevWeaux, and steer over to the westward, ate not established by the 
pïteponderance of the testimony , and the probabilities of the case. It 
19 said by the learned district judge "that the tendency to sheer from 
âubtion in that oharinel by vessels passing under the conditions of this 
Case was âo well known by skillful seamen that the master of the Mitch- 
ell should hâve considered it possible, if not probable, on the part 
ofthe Devereaiix, and bave so far guaïded against it as to bave had 
ihis own vessel in perfeci control, and his wheel on the starboard, so as 
to hâve headed his vessel to port, and bave been able to put her in that 
course promptly, when the emergency made it necessary." 
'If this proposition is correct, should not the master ofthe Devereaux 
hâve consideréd a sheer on her part possible, if not probable, and hâve 
BO'far guarded {^ainst it as to hâve had his own vessel in perfect con- 
^'trol, and her wheel on the starboard, so as to bave headed his vessel 
to port? Instead of doing thiS, he was proceeding down the channel 
with bis wheel steadied about midships, and did not order it to star- 
board till after discOvering the sheer. It would hardly be a fair or con- 
sistent rule to put upon thé Mitchell the duty of antipipating and guard- 
ing against the Devereaux sbeeringj and at the same time exonerate the 
Devereaux from the obligation of taking précautions to prevent or coun- 
teract the alleged well-known tendency to sheer. 
■' It remains, to be consideréd wbether the Folsom met and passed the 
Bévereaux at too great speai, or at such undue speed as to divert her 
from her course, and cause hèr to sheer to starboard. This is the chief 
fsult relied on tocondemn the Folsom, and involves the question of her 
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speed, and of itB tendency or effect in prodilcîng what îs called "suc- 
tion" of sufficient force to sheer the Devereaux froni her course. The 
testimony as to the speed of the Folsom just preceding and at the time 
of passing the Devereaux consists of the opinions and estimâtes of wit- 
nesses, most of whom were at a considérable distance in front or astern 
of her. Thèse estimâtes are in their very nature spéculative, uncertain, 
and not very reliable. They hâve not the force and character of pos- 
itive testimony, and are not entitled to as much weight and consid- 
ération as the estimâtes and opinions of those who were upon the Fol- 
som, and in a better position to form a correct judgment on the sub- 
ject, especially if the latter are corroborated by other established facts 
and circumstances. The master, mate, whêelrnan, and engineer of the 
Folsom place her speed after checking down and entering the channel 
at from four to four and one half miles per hour. The master and 
mate of the Mitchell and Nelson give substantially the same estimate. 
It is established by the most positive testimony of the Folsom's offi- 
cers — master, mate, wheelman, first and second engineer, and fireman 
— that, immediately after the first signal of one blast, the engine of the 
Folsom was ehecked down, and half its steam shut ofi"; the natural 
tendency and probable effect of which was to reduce her speed nearly 
one half, as stated by several witnesses. That persons at varying dis- 
tances in front and rear of the Folsom did not hear the three whistles 
to check, or did not notice any checking on her part, is such négative 
évidence as will not warrant the court in reaching the conclusion that 
six or eight intelligent and unimpeached witnesses, in a position to know 
the fact, hâve testifled falsely in stating that she was ehecked down. 
The established rule is that the testimony of officers and witnesses as to 
what was actually donc on board their own vessel is entitled to greater 
weight than that of witnesses on other boats, who judge or form opin- 
ions nierely from observation. The Hope, 4 Fed. Rep. 89; The Wiman, 
20 Fed. Rep. 248, 249; and The Alberta, 23 Fed. Rep. 807, etc. In 
the application of that rule to the testimony in this case it admits of no 
doubt that the Folsom did check her speed, upon entering the channel, 
down to about four or four and one half miles an hour. This is cor- 
roborated and confirmed by other established facts and circumstances. 
The distance from the can buoy in Mud lake to the place of collision is 
about 14f miles. The Folsom and her tow weighed anchor and started 
from the former point between 4 and 4 :30 a. m. on the morning of Au- 
gust 13, 1890. The collision occurred about 7:30 A. m., so that the 
Folsom and her tow were about three hours in traveling said distance of 
14i miles. Her speed before reaching the exitrance of the channel was 
greater than after entering the channel and checking down; but, consid- 
ering the entire distance, and the time in which it was traveled, her 
average speed did not exceed five miles an hour from her place of start- 
ing that morning to the place of collision; and, having ehecked after en- 
tering the channel, it admits of little or no question that her speed 
against the current was under five miles an hour. This is further con- 
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firmed by other established facts. When she assented to the two 
whistlesof the Devereaux, she was about three quarters of a mile from 
the place of collision. The Devereaux was at that time about opposite 
the fourthred spar buoy from the upper entrance of the eut, or about 
half a mile above the second elbow from that entrance. From that po- 
sition to the place of collision the distance is something over three quar- 
ters of a mile, so that after exchanging and agreeing upon signais they 
were nearly equidistant from the place of collision. If there was any 
différence, the Devereaux had the greater distance to travel. It is thus 
esteblished that the two vessels were moving at about the same relative 
speéd through the water, or so nearly the same speed that the différence 
was practically immaterial in its effect. The testimony, read and con- 
sidered in the light of ail the attendant and surrounding circumstances, 
fails to establish any undue speed on the part of the Folsom. It is 
further established to our satisfaction, by the clear prépondérance of the 
proof, that, when the master of the Folsom discovered the Devereaux 
start to sheer, he promptiy stopped his engine and backed his boat, and 
did everything that could be done to avoid the collision. 

Under thèse conditions, is the libelants' theory that the sheer of the 
Devereaux and conséquent collision was caused by suclion from the 
Folsom's passing at too great speed established? We are clearly of the 
opinion that it is not. When passing througli the water, vessels, in 
proportion to their size and speed, produce or give rise to displacement 
waves, which ruUi out, quartering astern from their course, and affect 
smaller vessels within their reach. The' cases are numerous in which 
larger vessels hâve been condemned for injuries caused to smaller vessels 
from such displacement waves. It is also shown by the testimony in 
this case' that when vessels are passing each other in the same direction 
there isatendençy on the part of the smaller vessel to be drawn out of 
her course,' and towards the track of the larger, as the latter passes. 

In the caée of Nestor V. ^Hie City cf Cleveland, Mr. Justice Brown, then 
district jïidge, said that if vessel» are going in the same direction, and 
passing near each other, it (suction) had a very powerful effect to deflect 
the weakôi; vessel from her course, and that the suction of two vessels 
meeting and passing each other was not very powerful, its opération be- 
ing too short to make any particular effect upon the action of the two 
vessels, "unless one is much larger than the other." The theory of suC' 
tion in meeting and passing vessels is that the current which rushes in 
astern to fill the displacement of water caused by the larger or more rap- 
idly moving vessel bas a tendency to draw the other out of her course 
when her bow cornes within its influence. When it is considered that 
such current bas its direction in the Une of the moving vessel, with its 
greatest force and strength directly astern, its latéral bearing as a draw- 
ing and diverting influence cannot, as suggested by Judge Brown, be 
very powerful. Whatever may be its force, it is clear, from the testi- 
mony and from reason, tliat the smaller vessel is most liable to be af- 
fected by it. A relatively greater speed on the part of the smaller ves- 
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sel may counteract such influence, and may even deflect to some extent 
the larger vessel, if her speed is sufficiently in excess. But no such fact 
is established in this case, and the opinion of witnesses, based upon hy- 
pothetical statements, not supported by the weight of proof, amounts to 
practically nothing. That the Folsom, 185 feet long, without cargo, 
with an average draft of 7 feet, should hâve drawn or diverted the Dev- 
ereaux, 270 feet long, carrying a cargo, and with an average draft, fore 
and aft, of nearly 15 feet, or more than double that of the Folsom, is in 
itself highly improbable; so much so that it would require the clearest 
proof to establish the proposition. The displacement of the Devereaux 
was nearly four times as great as that of the Folsom. When her bow 
passed, or was in the act of passing, the stern of the Folsom, she was 
drawing about four feet more of water than the Folsom's stern was dis- 
placing. This four feet of water was in no way affected by the Folsom's 
displacement, and, while it encompassed the bow of the Devereaux, it 
is difficult to understand how the latter could bave been diverted from 
her course by the Folsom, even if the latter had been going six or seven 
miles an hour. After the collision the Folsom went up the channel, 
and passed the Northern Queen within about 30 feet at a greater rate of 
speed than she passed the Devereaux, with little or no effect upon her 
course, although the Northern Queen had less draft of water than the 
Devereaux, and was not working her engines. But when it is shown 
that the speed of the Folsom -vfras not excessivej that it did not exceed 
that of the Devereaux, the theory of the latter having been caused to 
sheer by the former's displacement of water is exploded. 

It is shown by the testimony that when vessels approach too near the 
baùk or bottom, or "smell the land," as it is called in sailor parlance, 
they baye a strong tendency to sheer towards deep water. Whether the 
Devereaux's sheer was occasioned by this influence, we are not now 
called upon to détermine.,,: In view of the fact, disclosed in the record, 
that there is now pending at Détroit a suit in admiralty by the owner 
of the Mitchell against the Devereaux to recover the damage sustained 
by the former on account of said collision, we do not deem it proper to 
express any opinion as to whether the Devereaux was in fault in not 
stopping in the wide eut above the second elbow until the Folsom and 
tow came through the narrow natural channel, instead of meeting and 
attempting to pass in the latter; or as to whether her sheering, while ap- 
proaching or passing the Folsom, was due to négligent management or 
inattention on the part of the Devereaux; or whether her master should 
bave anticipated her sheering, and guarded against it; or as to whether 
her sheering was caused by too near an approach to the eastern bank of 
the channel; or whether it was an unavoidable accident. Thèse are 
questions involved in the suit pending against the Devereaux. For the 
same reason, we hâve not undertaken to détermine at what précise point 
the Devereaux commenced taking her sheer, whether before reaching the 
Folsom or when their bows or stems were abreast of each other, or when 
her bow had passed the Folsom's stern; nor hâve we passed upon the 
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qtiêsïiôB «"hether the Devereàux', 5nldeparting from the statatoryrulebf 
pà'sSmg'tlié î\)lsom on the port* éîdèy 'tobk the risk of hier ability' to pass 
safeiy-'ëii th* starboard'hand, aS'Ttas héïà in The 2ttin,49 B^sd; Rep.: 
4T9,'180; 1 è: G. A. 324V What we décide îii this ôase îa that the li- 
bélàiits hâVè fàiled to establîsh, by any fair and satisfactory prépondér- 
ance ôf ^rooî, as the burdén'iffas oti them to do, that the Devereaux's 
shéerittg, and thé collisiôti resulting thetefrom, was caused by any fault 
of éîthér the Folsom or Mltdhell 6r both. We hâve reached this con- 
clusidfi Withotit cotisidering the riew tëstimony taken by the appellants 
since'the àppeal, as we entèrtain some dotibt whether, after an appeal 
in àdiniralty-to this courte new tëstimony can be takeh, under existing 
provisions èfiaw. 

Thè declîée of the district court condemning thë Foîsom and Mitchell 
is errôiiëoilS, ànd is accordîiigly reversed, and the catise is remanded to 
said bdùrt, with direction to dismiss the libel at libelants' costs. 



Thb Balizb. 
Jn re Soepltjs Pboobbds of Tua BALtzB, 

(.Circuit Çowrf, E, D. MieUgan, Qotobera, 1887.) 

Haritihb liiEKS^Bira'OBCBHBST— Disposition oi Sukplus— JnEierioTioN or Distbict 
Court. 

Â tug ^as sold to satisf 7 certain maritime liens, àf ter the disobarge of whlch there 
remalned in court a surplus, whiçh wasclaimed by bo^ili the former owner and his 
créditons Tbe oredltors wbo petitiQned tbat the innd be paid to them were of two 
classes,— tbosèolaiming for stlp^lids furliisheâ to boats'dthér than the tug, and for 
whlch suite irt^ereonam were pending;r and those daitoiiig. for aorvioes renderod 
as master of tb,9 tug and of otber boats, and for whlch jt^dgments in personam, had 
been obtainOa Bttd exécutions retutlieâ mdld bona. Mêla, that' the sults and judg- 
ments in po'ionam oonf erred no vested rlght on the master of tbe tug or other pe- 
titioning creditorsto a spécifie Interest in tbe surplus, such as tbe forty-third ad- 
mlralty rulé contemplâtes, and that; therefore, the district' court had no jurlsdic- 
tion in admlralty to create liens on the surplus as agalnst the fornler owner. 

In Adjliitalty. On appeal ftom district court. Modified and af- 
firmed. 

Jared W. Mnney, Jame» J. AUdinson, Henry H. Suxm, and Moore & Can- 
Jidd, proctors for the several claimants. 

Jackson, Circuit Judge. Under adnairalty procéedings in the United 
States district court at Détroit the Steam tug Balize was sold to satisfy 
certain maritime liens. After payîng ofif and discharging thèse liens, 
ttere remains in the registry of the court surplus proceeda arising from 
said sale to the amount of thirteen or fourteen hundred dollars, and the 
question now presented for décision relates to the proper' disposition io 
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be made bf this surplus, whioh is claimed by the Détroit Tug & Transit 
Company, as the owner of the Balize before its salé, and by several 
of said company's creditprs, who bave filed pétitions praying that the 
fund may be paid over to them, rather than to the former owner of the 
tug. The petitioning creditors consist of two classes, viz. : Mrst, those 
having claims against the Détroit Tug & Transit Company for supplies of 
coal, etc.j furnished boats of said company other than the Balize, and 
for which suits mpersanam are now pending; and, secondij/, those having 
claims for services rendered as master of the Balize and of other boats of 
said Détroit Tug & Transit Company. This lattér class of petitioners 
hâve severally obtained judgments- m personam against the Détroit Tug 
& Transiti Company, on whieh exécutions bave been issued to the mar- 
sbal, and'by. him returned mdla bona. The district court ordered and 
decreed tiiat Hiram Ames, master of the tug Balize, should be paid in 
fttU ôutofsadd surplus,, and that the remainder of: said fund should be 
turned oVer to the Détroit Tug & Transit Company as the owner thereof. 
The other. petitioning creditors were held not to be entitled to payment 
ttut of said surplus, and their pétitions were dismissed. From this de- 
cree aU the daimantS of said surplus bave appealed to this court. 

After a careful examination of the questions presented by the appeal, 
I am satisfied, contrary to my first impressions, that the action of the 
district court in allowing and directing the debt of Ames, the master of 
the Balize, to be paid out of this surplus, is erroneous. This allowance 
was no doubt made upon the authority of The Santa Anna, Blatcbf, & 
H. 80, 81, where it was held that the master, as against the owner, was 
entitled to payment out of a surplus remaining in court. But that case 
bas been practically overruled by the suprême court of the United States 
in the case of The Lottawannn, 20 Wall. 221, 21 Wall. 559, which held 
that surplus proceeds, in such cases as the présent, must be paid over 
to the owner, unless claimed by a creditor having a spécifie lien thereon 
either by con tract or statute. "The proceeds arising from such a sale, 
[by order of the admiralty court,] if the title of the owner is unincum- 
bered, and not subject to any maritime lien of any kind, belong to the 
owner, as admiralty courts are not courts of bankruptcy or insolvency. 
Nor are they invested with any jurisdiction to distribute such property 
of the owner, any more than any other property belonging to him, among 
his creditors." 20 Wall. 221. The cases relied on by the petitioning 
creditors, viz., The Ouiding Star, 18 Fed. Rep. 263, and TheE. V. Mundy, 
22 Fed. Rep. 173, decided by Mr. Justice Matthews, do not conflict 
with the principle announced in The Lottawanna Case. In both thèse 
cases the learned judge awarded the surplus fund to lien creditors, — 
creditors who held prior liens on the property or its proceeds, either by 
contract or by statute. Neither the master of the Balize nor any of the 
other petitioning creditors had any spécifie lien upon the Balize or its 
proceeds, either by statute or by contract. The district court, as an 
admiralty court, bas no jurisdiction to create liens on this surplus as 
against the owner. It can only assert and enforce against the owner 
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Jaior Spécifie liens which the owaér or the law hâve previously created 
or established. The judgments wbich theseveral masters hâve obtained 
agaiûst the Détroit Tug & Transit Company in peracmom, the issuance of 
exécutions, and returns of nuUa hona thereon, created no lien on said sur- 
plus'. The suits and judgments in personam conferred no vested right to 
a speèific interest in said surplus, such as the forty-third admiralty rule 
contemplâtes. The créditer whp claims satisfaction out of surplus pro- 
ceeds in such cases must corne into court with an existing spécifie lien. 
He èannot invoke the aid of a court of admiralty to create such lien by 
attaching or impounding the fund. The admiralty court can only en- 
force or give eËFect to subsisting liens created by statute or contract as 
against theowner of surplus proceeds. It may be, and doubtless is, in- 
équitable; for the owner to tissert its right to this surplus, and lèave bima 
fide de\la unpaid, but a court of admiralty has no such équitable juris- 
diction aa will enable it to correct such a wrong. The claim of the 
maater of the Balize cannot be distinguished from that of the other cred- 
itors, and the decree of the district court allowing and directing its pay- 
ment is reversed. In ail other respects the decree of the district court is 
afiBrmed, The entire surplus will be paidover to the owner, the Détroit 
Tug <^ Transit Company, and the creditor pétitions will be dismissed, 
with costs. The costs incident to the pétition of the Détroit Tug & 
Transit Company will be retained out of the fund in the registry of the 
court, and the balanceof said fund will then be paid over to said Détroit 
Tug à Transit Company or to its proctor of record. 
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TOMB ». OWE». 

(Oireuft Court, E, D. UicMgcm. Jon* 0, 189L) 

Ho. 8,287. 

L OtBOun COUBTS— JtrRISDIOnON— CONSTRCOTION ow Wnx. 

Where the necessary âiversity of citizen ship exista, the circuit court has Jurl»- 
diction of a suit for the construction of a will, the exécution, validity, and probata 
of wiiich are recognized, tbere baving been no construction of the will, and no ad- 
judication of complainant's rights thereunder, eitber by tbe probate court in which 
tbe settiement of the estate is pending, or by any other tribunal baving jurisdlo- 
tlon of the subject and the parties. Colton v. Colton, 8 Snp. Ct. Bep. IIM, 127 U. 
8. 801, 808, followed. BroderlOi'» WUl, 21 WalL 508, distinguished. 
9. Dbied — Belitbbt — Etidehcb. 

A husband tised moneys of bis wlfe in settling bis own debts, and thereafter had 
the use of her funds, wltbout ever accounting. He subsequently conveyed to ber 
ail of tbe propert^ then possessed by bim by a deed, reciting a considération ol 
$50,000, and reserring a llfe use of the property. Tbe deed, exeouted wlth ail due 
formalities, was found after bis death lu bis office safe, in an euTelope contaiuine 
other valuable papers which belonged to bis wife, and of whlcb he had charge; and 
in a will made shortly before bis death he formaily deolared that he had "executed 
and delivered" to bis wife such a conveyance. Seld, that thèse facts were suf&- 
cient to establlsh the dellvery of the deed. 

>. WlIiLS— CONSTBtrCTION— CbEATION DP TRUST— INTEKT OT TeSTATOB. 

By the second clause of bis will, the husband, after statlng that bis reaaons fot 
making the will were to avoid ail questions that might arlse about tbe previous 
deed to bis wife, and to express bis wistaes as to tbe use and disposition of tne prop- 
erty conveyed to her, devised and bequeatbed to her ail tbe real and personal prop- 
erty of which he died seised or possessed; and by tbe flfth clause he expressed bis 
désire that his wlfe "should msuce free use of ail the property se conveyed and de- 
vised to ber for her own use or for charitable purposes, knowing that, in case any 
of my immédiate relatives or her sister should, by misfortnne or otherwise, need 
any assistance, she would generously share with them; and therefore I feel na 
hésitation in leaving with my wife the power to carry out the wlsbes as expressed 
hereln." Held, that no enforceable trust was created, for the désire of the 
testator was not imperative, as it lef t with the vrife the power to judge both wben 
aid was needed and the amount tbereof . 
4, BàMx. 

By tbe slxth dause testator provided that "It is my wish that such property as 
my wife may hâve remainlng undisposed of at ber death that she should previousdy 
will the same to her sister, and to my brothers and sisters, in equal proportions, leav- 
ing it entirely with hêr to maka such disposition of her property by wÙl as her judg- 
ment sball dictate, merely expressing my désire in tbe premises-, and, should she 
prêter to retain or dispose of the propertjr so conveyed and devised to her in a 
manner différent from my wishes as herein expressed, she is at full liberty to do 
80, without having her right or motives for so doing called in question. " Ueld, 
that no trust was created in f avor of tbe brothers and sisters of testator enforceable 
against tbe estate of tbe wife, wbo died intestate, as the power given to her waa 
discretlonary. 

In Eqaity. Bill by Joël P. Toms against Julia Franoes Owen for a 
construction of the wiU of Robert P. Toms, deceased. Bill dismisaed. 
0. L Walker, (Charles A. Kent, of counsel,) for complainant. 
Wm. J. Qray, {Otto Kirchner, of counsel,) for défendant. 

Jackson, Circuit Judge. The complainant seeks by his bill to obtaîn 
a construction of the wiU of his brother, Robert P. Toms, deceased, and 
to set up and hâve declared in his favor a trust in and to such property 
as was devised to the wife of the testator, and remained undisposed of 
at her death. The défendant, as the heir at law of Mrs. Sarah Caroline 
v.52j'.no.5— 27 
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Toms, wife and devisee of said Robert P. Toms, in and by her answer 
dénies that any trust was created; by Ihe; w^l of the testator in complain- 
ant's favor; claims that the testator in September, 1875, before the exé- 
cution of his wi|l,; hadJt>y,,deed c^^eyed ali .Qijy:^psJ;((>ftthe property re- 
ferred to and described in his will to his wife; and also questions the 
jurisdiction of this court to entertain the suit, and afford the relief 
sought, inasmuch as the settlement and administration of the estate of 
Kobert P, T^ijjs ,and 6f Said Satah Caroline Totns are pending in thé 
proper probate.àourt of the state of Michigan, of which state said Robert 
P. ànd Sarïtîi;^aroline were résidents and cîtizens at the times of their 
respective deafhs. We think this objection to the jurisdiction of the 
court is not welî taken. It iâ not the object or putpose of the bill either 
to amend or affirm the probate of the will of Robert P. Toms, or in any 
way to intetfere with the proper jurisdiction of the probate court, and 
its proceedingsi 80 as to brîng the case within the rule laid down in 
Broderick's -MiJ, 21 Wall. 503, and subséquent cases, holding that the 
Xlnited Stajtes circuit courte,, as courts of equity, hâve no gênerai juris- 
diction for atinuUing or afBrming thé probate of a will. The complain- 
ant assérts rîgtits undër a will whose exécution,Vvalidity, and probate 
are recognizedj and, having the requisite diverse citizenship, he may 
seek relief in this isourt; there having beeh no construction of thë will, 
and no adjudication of his rights thereunder, by any tribunal having ju- 
risdiction of thie, sùbject and parties. ! This is settled by the case of Col- 
ton V. OoUonyâ2i U. S. 301, 308, 8 Sup. Ct. Rep. 1164. 

The will of Robert P. Toms, which it is claimed charged his estate, 
or 80 much thereof as remained undisposed of at the death of his wife, 
with a trust iij favdr of complainant, provided as folio ws; 

"In the name df God, amen. I, Kobprt P. Toms, of tfié city of Détroit, 
being of Sound mind and disposing memory, do make, publish. and déclare 
this to be my last will and testament, in manner following, to wit: First. I 
do will and direct that ail my just debts, funeral expenses, and expansés of 
administerihgiây. estate be paid, as soon as practicable after my death, out 
of my Personal râtate. Second, I bave heretofore executed and delivered to 
my beloved wif#;'Sarah Caroline Toms, a conveyanoe of ail the property of 
which I shall die seised or possessed; and to avoid ail accidents or questions 
that may arlsè, apd for the purpose of gi vlng expression to my wishes as to 
her use and disposition of the property so conveyed to her, this will is made, 
and I do theref ore devise and bequeath to my beloved wife ail the real and Per- 
sonal property, of every name and nature and wheresoever situated, of which 
I shall die seisedw possessed. Third. It;ispiy wish and désire that ail my 
Personal ornaments, jewery^ and apparel, watch, gun, and âsbing tackle, 
should be give^n by iny beloved wife to my dear brothers, or to the survivor 
of them, as sooii after my decease as practicable. Fourth. It is my. wish and 
désire that my tiéïbvisd wife ishall give td William j. Gray ahd Eobert Toms 
Gray, sons of my dearest and best beloved friend, "William Gray, Esq., my 
law library;sàfe»îofflce furniture, and ail things connectëd with my ottice as 
nsed by me, in the hopesof their becoming partners when admitted to the 
bar, so that jip, division shall become necess^ry of the hbrary; and thatshe 
will attend to the éducation of Robert Toms Gray, furnishing hjhi with a 
suitable sainî for his clothing and expenses, and for his collegiàte éducation, 
and ùntil he Shall be admitted to the bar. Fifth. It ismy wish and désire 
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that my beloved wife, who lias always been kind, aflfectionate, and devoted 
to me, should malse free use o£ ail the property so conveyed and devised to 
hçr lor her own use or forcharitiable purposes, knowiog th^t in case any of 
my immédiate relatives, or her sisten JuliaFraaces Owen, who has always 
been a kind sister and devoted frieiid, should, by niisfortune or otherwise, 
need or require any aid or assistance, that she. would chéerfully àrid generôusly 
share with them ; and therefore feel no hésitation in leaving with my Wife 
the power to carry eut the wishes as expressed herein. Sixth. As I hâve 
no children to inherit my property, it is iny wish that such property as my 
wife may hâve remaining undisposed of ' at her death, that she should pre- 
viously will and devise the same to her sister, and to ray surviving brothers 
and sisters, in equal proportions, leaving it entirely with her to make such 
use and disposition of her property by will as her kind heart and good jud^- 
ment shall dictâte, merely expressing my desires and wishes in the premises; 
and if change of fortune, or other causes, shall, in her judgment, make it un- 
wise to carry out any or ail of the foregoing wishes or requests, she is absolved 
from carrying out the same, as my wish to suitably provide for her care and 
comfort surpasses ail other considérations; and, should she prefer to retain 
or dispose of the property so conveyed and devised to her in a manner différ- 
ent from wishes as herein expressed, she is at f ull liberty so to do, without 
having her right or motives for so doing called in question by my executors, 
or by any person or persons. Heventh. I do hereby nominate and appoint 
my friends, Geo. H. Lothrop, Esq., and William J. Gray, Esq., to be the ex- 
ecutors, and my beloved wife to be the executrix, of this, tny last will and 
testament; and, having the fullest confidence in them, I direct that no bonds 
or other security be required of them for the faithf ul performance of their 
duties. In witness whereof I hâve hereunto set my hand and seal this four- 
teenth day September, 1877." 

The deed referred to in the second clause of the will bears date August 
7, 1875, and for the recited considération of $50,000, to the grantor 
paid by his wife, (Mrs. Toms,) grants, bargains, sells, releases, and for- 
ever quitclaims to her, her heirs and assigns, forever, "ail the estate, 
real, personal, and mixed, of every name and nature, whatsoever and 
wheresoever situated, belonging" to the said Robert P. Toms, or in which 
he has any interest, "subject only to the right of said party of the first 
part to use, occupy, and enjoy the same for and during the term of his 
natural life." It purports to hâve been signed, sealed, and delivered in 
the présence of his subscribing witnesses. The complainant charges in 
his bill that this conveyànce was never in fact delivered to the grantee, 
and was therefore inoperative to vest her with the estate then owned by 
her busband. This is denied by the answer. Robert P. Toms died on 
March 10, 1884. Shortly after his death said deed was found in his 
office safe in an envelope, which contained valuable papers of his wife, 
as well as papers of his own; and on 28th of November, 1884, it was 
duly reborded in the proper register's office of the county. Mrs. Toms 
died intestate in June, 1888, before the institution of the présent suit, 
having in her possession and claiming as her own absolutely the prop- 
erty covered by said conveyànce, as well as that subsequenûy acquired 
by her husband and disposed of by his will. 

Robert P. Toms was a lawyer of large practice and expérience. In 
1857 a bankihg firm of which he was a member failed for about $400,000, 
for the payment of which he was personally liable. In 1859 he made 



420 FEDERAL REPORTEE, VOl. 62. 

a gênerai assignment for the benefit of his creditors, and for about 10 
years thereafter he was engaged in compromising, buying up, and get- 
ting releases of the banking firm's debts for which he was liable. Those 
liabilities were settled and discharged some time about 1869. His wife 
had fnnds of her own derived froin the estâtes of her father and mother, 
which, as appears from the évidence, were used by said Robert P. Toras 
in settling up the liabilities against him growing out of the failure of his 
banking flrm. It is also shown Ihat after being relieved of his embarass- 
ments he had the use of his wife's funds. It does net appear that he 
evér àccounted to her for the funds so used, and it may be fairly as- 
siuned that he was her debtor, or so considered himself, on August 7, 
187,S, when the conveyance aforesaid was executed, and that its purpose 
was to repay or refund to the wife what he regarded as equitably due 
her, This deed, after being duly executed, was deposited in the safe 
where the wife's valuable paperâ were habitually kept, and was found in 
an envèlope containing other valuable papers and securities belonging to 
her. There is no fact or circumstance disclosed by the évidence that 
fairly or hecessarily négatives the presumption arising from the formai 
exécution of the conveyance, and its being deposited with, and found 
among, other valuable papers of the grantee, that the deed was ne ver de- 
liyeréd so as to become operative in the lifetime of the graintee. Again, 
his Will, executed about two years later, expressly déclares in the second 
clause thereof that he had previously, not only executed, but "delivered," 
to his wife a conveyance of ail his property; and in other clauses of the 
will jpfers to the property "so conveyed to her." Robert P. Toms being 
a la;^yér o^f expérience, it should be assumed that he.knew the force and 
rpeaping bf the terms he uped in référence to that conveyance. When 
he formally declared in his w;ill that he had " executed and delivered " to 
his wife such ,a conveyance, the language should be given its natural 
force and légal ineaning, and, in view of the other facts and circum- 
stances abbve stated, shpuld be held suffieient to establish the delivery of 
the deed. The second clause of the will, and the other facts of tho case 
connected with the exécution of the deed, and its being found with and 
among the valuable papers of the grantee, certainly do not tend to estab- 
lish the allégations of the bill that said conveyance "was never delivered." 
The delivery, of a deed, to make it operative, is largely a question of in- 
tention on thé part of the grantor. It is not essentiel to its validity that 
the instruuîent should pass into the exclusive manual custody or posses- 
sion of the grantee. It may become operative even while the manual 
possession îs retained by the grantor, It is not deemed necessary to re- 
view the authorities on this subject. They are perhaps so conflioting as 
not to be reconcîled. Èach case must dépend largely, if not entirely, 
upon its, spécial facts and circumstances. In the présent case, the gran- 
tor, as husband, was the custodian of the grantee's securities and valu- 
able papers, which were kept in his office safe. After formally execut- 
ing the deed, it is deposited, either by himself or his wife, (the proof 
does not esta,biish which,) in the same place where her other valuables 
are kept, and two years thereafter the grantor by his will solemuly de- 
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clares that he had not only executed, but had "delivered," the convey- 
ance. This formai déclaration, in connection with the relationship of 
the parties, the way in which the wife's valuable papers were kept, and 
the place in which the deed was deposited and found, establishes with 
sufficient certainty that said conveyance of August 7, 1875, was duly 
delivered, and operated to vest the wife of the grantor with the title of 
the estate, real and personal, of which he was then seised and possessed. 
The will subsequently executed could, of course, create no trust in com- 
plainant's favor upon or in respect to the property thus conveyed to the 
grantee. 

It appears, however, that Robert P, Toms, after the date of said con- 
veyance, and before his death, in 1884, acquired other property, real 
and Personal, to the value of about $100,000, which was devised and 
bequeathed by his will to his wife; and the question which remains to 
be considered is whether the wife, under the provisions of the will, took 
this after-acquired property absolutely in her own right, or whether she 
took it charged with a trust in favor of complainant in respect to so much 
or such portions thereof as should remain undisposed of at her death. 
The gênerai rules for the construction of wills are admirably set forth in 
Smith V. Bdl, 6 Pet. 68, and in Colton v. Cclton, 127 U. S. 301, 8 Sup. 
et. Rep. 1164. It is settled that the intention of the testator, as ex- 
pressed in his will, is to prevail, when not inconsistent with rules of law; 
that in arriving at the testator's intention the whole will is to be taken 
together, and is to be so construed as to give effect, if possible, to the 
whole; and that in expounding doubtful words, and ascertaining the 
meaning in which the testator used them, it may be proper to take into 
considération the motives which may reasonably be supposed to operate 
with him, and to influence him in the disposition of his property, such 
as the ties Connecting him with the legatees and devisees, and the affec- 
tion subsisting between them. It is insisted on behalf of complainant 
that, applyiug thèse rules of construction to the will of Robert P. Toms, 
who had no child or children when his will was executed, and did not 
expect any, whose wife possessed property in her own right, and whose 
brothers and sisters were in moderate circumstances, and between whom 
and himself friendly family relations existed, there is from the whole in- 
strument, taken together, clearly manifested an intention on the "part 
of the" testator to create a trust in favor of the testator's surviving 
brothers and sisters, which complainant, to the extent of his interest, 
may enforce in equity against the défendant, who, as heir at law, has 
succeeded to the property which Mrs. Sarah Caroline Toms took under 
the will, and left undisposed of at her death, in 1888. 

It is not, and cannot be, questioned that words of recommenda- 
tion, entreaty, wish, or request, addressed by a testator to a devisee or 
legatee, will ordinarily make him a trustée for the person or persons in 
whose favor such expressions are used, unless the actual intention ap- 
pear différent. But it is settled by the authorities that, in order to the 
création of such a trust enforceable in equity, three conditions must con- 
cur: (1) There must be such certainty of the subject-matter as to be ca- 
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pable rof eiseciition by the court; (2)' there must be certainty as to the 
benefiiciarifeslor objects of the intended trust; and ^8) the expressed wish , 
reques^iïérdesire of the testïitor nïust be imperative in its character, and 
hdt beleft 80 dépendent upbiï the discrétion of the gênerai devisee as 
to be incapable of exécution without superseding or controUing that dis- 
crétion. ;: ;] 

In Stojry , Sq: Jur. § 1070, the gênerai resuit of the authorities is thus 
summarized; ; , 

" Wiierey«Fv therefore, the objecta of the supposéd tecommendatory trusts 
are net certain or deflnite; wherever the propeity to which it is to attach is 
not certain or deflnite; wherever ;a clear discrétion and choice to act, or not 
to act, is gjyçn; lyherever thp prior dispositions of the property Import abso- 
lute and Uncontrollable ownership,— in ail such cases courts of equity will 
hot créàte a trust ffom woi-ds pf tliis character. In the nature of things, 
there is a wide distinction between à pôwer and a trust. In the former, a 
partymay or may not act in hia discrétion ; in thé latter, the trust will be ex- 
ecuted, notwithstanding his omission to act. " 

To the same effect see 2 Pom. Eq. Jur. §§ 1014-1017, and notes. 

In Briggav. Penny, 3 Macn.'&G. 546-554, the lord chancellor said 
upori this subject: 

"I conceive the rûle of constriictioli to be that words accompanying a gift 
or bequest, expressive of confidence or belief or désire or hope that a partic- 
ular application will be made of such bequest, will be déemed to import a 
trust upon thèse conditions: Fir;sti that they are so used as to exclude ail op- 
tion or discrétion in i.ie party who is toact, as to her actingaccording to them 
or nol;'Secondly, thé subject Oiust Ëe certain; and thirdly, i'hQ objects ex- 
pressed must not be too vague pr indemnité to be enforced. " 

In Wmiams v. WUliarns, 1 Sim. (N. S.) 358-369, it is said: 
"The point really to be decided in ^U thèse cases is whether, looking at the 
whole cohtext of the will, the testator has meant to impose an obligation on 
his Ipgatee (or deyisée) to carry his express wishes into efifect, or whether, 
having expressed his wishes, be bas meatat to leave it to the legatee to act 
on them or not, at his discrétion." 

It is further said that it is doubtful— r 
"If there can exist any formula for bringing to a direct test the question 
whether words of request pr hope or récbmmendation are or are not to be 
construed as obligatory. " 

In the earlierand well-considered case of Knighi v. Knight, S Beav. 
148, it was said i?y the raaster of the roUs (Lord Langdale) that — 
"If the giver (or testator) accompanies his expression of wish or request by 
other words, from which it is to bé collected that he did not intend the wish 
to be imperative, or if it appears from the context that the flrst taker was to 
bave a discretionary power to withdraw any part of the Subject from the 
wish or request, it has been beld that no trust was created." 

In Wat-ner v. Bâtes, 98 Mass. 274-277, Chief Justice Bigelow, speak- 
ing for the COUttij Sâid that the ditficulties which are inhérent in the sub- 
ject-naatter— 

"Gan always be reàdily ovefcome by bearlng in mind and rigidly applying in 
ail such cases the test that, to create a trust, it must clearly appear that the 
testator intended to govern and bontrol the conduct of the party to whom the 
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language of the will is addressed, and did not design it as an expression or 
indication of tliat which Ihe testator thought would be a reasonable exercise 
of a discrétion which he intended to repose i,n the légales or devisee. If the 
objects of thesupposed trust are certain and deflnite; if the propertyto which 
it is to attach is clearly pointed out; and, above ail, if tilé tecommendatory 
or precatory clause is so expressed as to warrant the infèïence that it was de- 
signed to be peremptofy on the devisee, — the just and reasonable interpréta- 
tion is that a trust is created which is obllgatory and can be enf orced in equity 
against the trustée by those in whose behalf the bénéficiai use of the gift waa 
intended." 

In the later case of Hess v. Singler, 114 Mass. 56-59, after recognizing 
the gênerai rule for the interprétation of wills that the intention of the 
testator, as gathered from the whole will should control the courts, it is 
said that — 

"In order to create a trust, it must appear that the worda were intended by 
the testator to be imperative; and, when the property is given absolutely and 
without restriction, a trust is not to be lightly imposed, upon mère words of 
recommendation and confidence." 

The foregoing authorities, and the rulestherein laid down, were cited 
with approval by the suprême court of the United States in the cases of 
Howard v, Carud, 109 U. S. 725-733, 3 Sup. Ct. Rep. 575, and OolUm 
V. CoUon, 127 U. S. 313-315, 8 Sup. Ct. Rep. 1164. In the latter 
case Mr. Justice Matthews, speaking for the court, says: 

"The question of its [a trust] existence, after ail, dépends upon the inten- 
tion of the testator as expressed by the words he has used, according to their 
natural meaning, modified only by the context and the situation and eircum- 
stances of the testator when he used them. On the one hand, the words may 
be merely those of suggestion, counsel, or advice, intended only to influence, 
and not to take away, the discrétion of the legatee growing out of his right 
to use and dispose of the property given as his own. On the other hand, the 
language employed may be imperative in fact, though not in form, carry- 
ing the intention of the testator in terms équivalent to a command, and leav- 
ing the legatee no discrétion to defeat his wishes, though there may be no 
discrétion to accomplish them by a choice of methods, or even to deflne and 
limit the extent of the interest conf erred upon his beneficiary. " 

In the présent case the subject-matter and the objects may be re- 
garded as sufficiently definite and certain to meet two of the conditions 
requisite to the création of an enforceable trust. The controverted ques- 
tion is whether the wish expressed by the testator that such property as 
his wife might hâve remaining undisposed of at her death should be by 
her previously willed and devised to her sister, and his surviving brother 
and sister, in equal proportions, etc. , imposed an imperative duty or ob- 
ligation upon her to make such disposition thereof, or created an en- 
forceable trust in favor of the surviving brothers and sisters in respect to 
the property which Mrs. Toms took by the will, and which remained 
undisposed of at her death. The testator's will was executed September 
14, 1877. Whether hç had acquired any property between the 7th 
August, 1875, when he conveyed ail his property to his wife, and Sep- 
tember 14, 1877, when the will was executed, does not appear. He 
died seised and possessed of property, real and personal, other than that 
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conveyed to his wife by the deed of AugUst 7, 1875, aud which was dis- 
posèd of by his will. But whether such additional property was ac- 
qùired béfore or after tbè date of the will'a exécution does not appear. 
It is perfeçtly mariifést that the wishes expressed by the testator as to 
the wife% disposition of'her property " applied and had référence as 
well to that which had been conveyed to her by the deed of August 7, 
1875, as to what might pass by the will. If in September, 1877, he 
had acqûîrèd no other property, the nattiral and obvions meaning of the 
words employed by the testator in the will, read in the light of his sit- 
uation and circumstances when he used them, imports and expresses 
nothing more than a suggestion or wish, intended only to influence, and 
riot to control» his wife's disposition of property already belonging to her. 
But assume that the testator was seised and possessed of property of his 
own when ithôi will was executed, and expected to acquire additional 
property, which would pass by the will at and as of the date of his 
death, his expressed wish, as to how his wife should dispose of such 
property as she might bave remaining undisposed of at her death, was 
not limited and eonfined to the property she took by and under the will. 
His wish lelated as much to the property she had acquired by the deed 
as to that she too^ linder the will. As to the former, his wish was not, 
and could not be, imperative, but only and merely an expression of his 
désire, intended- to influence, by way of suggestion or advice, his wife's 
disposition of lier own property, and as to which she h^d full discrétion 
and unliraited authority. As to the property which passed by the will, 
is the wish, in référence to that, expressed in the same language and 
same connection as that relating to the wife's own estate, to be construed 
as imperative or as creàting a trust? When a testator expresses pre- 
çisely the same wish in relation to his dèvisee's or legatee's own property 
as he employa in référence to that devised or bequeathed by himself, can 
his language be properly construed as indicating an intention to create a 
trust as to the latter, when no such trust was intended or could be cre- 
atéd by the testator in respect to the former? Under such circumstan- 
ces, can it be properly saicî that the expressed wish df the testator is any 
more imperative in the one case than in the other? He certainly bas 
the right and power of disposition in the one case, which he does not 
possess in the other. But when he expresses the same wish in respect 
to property previously conveyed by deed to the devisee which he ex- 
presses in référence to that which the devisee takes by the will, it is 
straining the rules of construction and interprétation to hold that the 
testator intended to create a trust as to the property devised, when the 
same language was not intended to and could not impress any such trust 
upon the dèvisee's property to which such wish equally related and ap- 
plied. 

By the second clause of the will, after reciting the exécution and de- 
livery to his wife of a conveyance of ail the progerty of which he should 
die seised and possessed, the testator proceeds to say: 

"And to avoid ail acdidents or questions that may arise, and for the pur- 
pose of giving expression to my wislies as to the use and disposition of the 
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property so conveyed to her, this will is made, and I do therefore devise and 
bequeath to my beloved wife ail the real and personal property, of every name 
and nature, and wheresoever situated, of which I shall die seised or possessed. " 

It thus appears that the testator's intention in executing the will was 
twofold: Mrst, to avoid ail accidents or questions that might arise in réf- 
érence to the previously executed and delivered conveyance to his wife; 
and, secondly, to give expression to his wishes as to the use and disposi- 
tion of the property so conveyed to her. But if we leave ont of view the 
conveyance made to Mrs. Toms in August, 1875, which, being consid- 
ered in connection with the language of the will, leads strongly to the 
conclusion, if it does ryjt establish the fact, that no trust was intended 
to be created by the testator, and consider the question solely on the 
provisions of the will itself, can the proposition be successfuUy main- 
tained that a trust was created in favor of the testator's surviving broth- 
ers and sisters as to the property devised, and remaining undisposed of, 
by the devisee, Mrs. Toms, at her death? The fact that she carried out 
the wishes expressed by the testator in the third and fourth clauses of 
the will throws little or no light on the subject, and in no way goès to 
establish the existence of the trust as claimed and sought to be enfprced 
by complainant. She was advised that under the will of her husband 
she took the property devised to her absolutely, and was under no légal 
or équitable obligation to carry out the testator's wishes in respect to 
the same. The fact that she did voluntarily comply with his wishes ex- 
pressed in the third and fourth clauses of the will, relating to a por- 
tion of his Personal effects of comparatively little value, has no mate- 
rial bearing on the question under considération. 

The fifth and sixth clauses of the will are mainly relied on to estab- 
lish the trust sought to be enforced. Thèse clauses must, of course, be 
read and considered in the light of, and in connection with, the second 
clause, which disclosès the testator's reasons for making the will to hâve 
been to avoid ail accidents or questions that might arise about the anté- 
cédent conveyance to his wife, and to give expression to his wishes as 
to the use and disposition of the property so conveyed to his wife. 
Such being the avowed purpose and object in making the will, the fifth 
clause expresses the testator's wish and désire that his beloved wife 
"should make free use of ail the property" so conveyed "and devised to 
her for her own use or for charitable purposes, knowing that in case any 
of my immédiate relatives, or her sister, Julia Frances Owen, * * * 
should, by misfortune or otherwise, need any aid or assistance, that she 
would cheerfully and generously share with thera, and therefore feel no 
hésitation in leaving with my wife the power to carry out the wishes as 
expressed herein." There is clearly nothing imperative in the wish and 
désire thus expressed. The subject of the wish or property to which it 
is to attach is not certain or definite, but is left to the wife's generosity. 
The testator knowing that, if the designated objects should by misfor- 
tune or otherwise need any aid or assistance, his wife would cheerfully 
and generously share with them, she is left with the power both to judge 
when aid or assistance might be needed, and the quantum or amount 
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thereof, to be given àccording to her owni generosity. Her "power" to 
carry dut the' wîsh ex|)ïessed 'was lôft to her owh setise of generosity, 
which ne&s^arily implied the discrétion to act or not to act in the event 
the objecta; named ueedéd assistance, by reason of misfortune or other- 
wisei Uo tfcust ariseis from a wish thus ôxpressed. 

Itisttrged, with more confidence and plausibility,that a trust iscreated 
in fa^ror' of ; the téatator's sKrviving brothers and siâters by the sixth 
clause, which say s: 

"iàs I bave nô children to inlierit rùy property, it is mywish that such 
propettyas my wife may bave remnining undisposed of at her death, that 
she should previously wil) and devise the same to her eister, and to my sur- 
viving brothers and sistersj in equal proportions, leàving it entirely with her 
to mak^juch use and disposition of her propërty by wjll as hpr kind heart and 
jadgméilt Bliall dictate, tnèrely éxpressing my désire and Wisheâ in theprem- 
ises; kùâ M change of fortune or Other cauies shall, in her judgment, make it 
unwise t9 catry out anyor ail of the foregoing wishes or requests, she is ab- 
solvedfrom carrying outthè same, as my wish to suitably provide for her 
care ap4 Goaifort surpasses flW other considérations; and should she prefer to 
retain or di^Pj^p^e pf the propërty so ccnyeye^ "hd devised t» her in a inanner 
differeiiit irôm iny wishes as hereiu expressed, she is at full liberty so to do, 
withjiilt Jiaving her right Or motives for so doing called in question by my ex- 
ecUlôrS, oî' by atiy persoh oï persons." 

It will beinoticed that the firgt sentence of this clause expresses the 
wish, nôi that the designated objecta should take, under the testator's 
will, such propërty as hehad devised to his wife and remained undis- 
posed of at her death, but that she should previously (to her death) 
will and devise such propërty as she might bave remaiuing undis- 
posed of at herdeath. His wish is that the designated objecta should 
succeed to the propërty of the wife reujaining undisposed of, by and 
through èeç Will rather than his own. » But, while expressing this wish, 
the testàtor in the hext sentence proceeds to say that he leaves "it en- 
tirely with her to make Such use a,nd disposition of her propërty by will 
as her kind heart and judgment shall dictate, môrely expressing my de- 
sire and wishes in the premises." If the subject-matter or propërty to 
which the wish related passed to the wife by the will, does not this sen- 
tence immedialely following, and qualifying or explaining the testator's 
wish, conféra dear discrétion and choice upon bis wife to act or not to 
act? la not the expressed wish accompanied or foUowed by language 
which clearly im plies that he did not intend the wish to be imperative? 
Can it be said that, in view of such an explanation of his wish, thetes- 
tator meant or intended to impose an obligation on his M'ife to make a 
will in favor of the designated objecta, or that she should hold or dis- 
pose of the, propërty for their benefit? Having expressed his wishes, 
the context shows that the: testator metlnt to leave it to his wife to act on 
thera or iiot, at her discrétion; being willing, jas he declared, after 
mereiy exprêasing his wishes in the premises, tha.tit should be left en- 
tirely with her to make such use and disposition of her propërty by will 
as her kiiid heart and judgment might dictate. No trust can arise un- 
der such language. But the subséquent sentences and expressions of 
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this sixth clause leave the Subjeet free from any reasonable doubt. The 
testator further says, in explanation and qualification of his wish first 
expressed: 

"And if change of fortune or other causes shall, in her judgmeirt, make it 
unwise to carry ont any or ail of the foregoing wishes or requests, she Is ab- 
solved from carrying out the same, as my wish to suitably provide for her 
care and comfort surpasses ail other considérations." 

How can the wish of the testator which his wife is expressly " ab- 
solved" from performing, if from any cause it is" unwise" "in her judg- 
ment" to carry out the same, be deemed, under the authorities above 
cited, to exclude ail option or discrétion on her part as to her acting ac- 
cording to such wish or not? The testator does not, however, allow his 
intention to rest upon the foregoing déclarations, but proceeds to say: 

" Andahould she prefer to rete^in or dispose of the property so conveyed and 
devised to her in a manner différent from my wishes as herein expressed, she 
is at full liberty so to do, without having her righfc or motives for so doing 
called in question by my executors, or by any person or persons. " 

This language, conferring, as it does, upon his wife " full liberty " to 
eitber "retain or dispose" of the property so conveyed and devised to 
her in a manner différent from the expressed wishes of the testator, 
without having her right or motives for so doing called in question by 
any one, is utterly inconsistent with the idea Ihat he intended his wishes 
or requests to be imperative. On the contrary, it dearly appears that 
the wife was to hâve a discretionary power and authority to withdraw ail 
or any part of the subjeet from the wish, that the testator did not intend 
to govern and control her conduct in respect to the property conveyed 
and devised to her, and that his wishes were merely designed as an ex- 
pression or indication of that which he thought or considered would be 
a reasonable exercise of an unrestrained discrétion and judgment on the 
part of his wife, and which he intended to repose in her. Under such cir- 
cumstances, the authorities, almost without exception, hold that no 
trust is created; and the conclusion of the court is that the will of Robert 
P. Toms created no trust in favor of the complaiuant as one of his sur- 
viving brothers. 

This conclusion being reached, it is not deemed necessary to consider 
whether Mrs. Toms' verbal request to the défendant to pay or donate 
$10,000 each to the testator's surviving brothers and sisters, and the 
représentatives or children of a deceased sister, and which the défendant 
duly complied with and performed after the déath of Mrs. Toms, was 
not an exécution, in whole or in part, of any obligation resting upon 
Mrs. Toms or her estate, even if a trust had been created by the will of 
her husband. Nor is it necessary to discuss the question whether, if 
Mrs. Toms was vested with the devised property absolutely or with full 
and unlimited power of disposition over the same for her own use, a 
trust could be limited thereon. The cases of Jones v. Jones, 25 Mich. 
401, followed and recognized in later Michigan décisions, and of Howard 
v. Canm, 109 U. S. 725-732, 3 Sup. Ct. Rep. 575, seem to hold that 
a valid trust could not be created under such conditions. But we do 
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not deem it nec.es^ary to pass upon this point, as we hold that the will 
pf Mr. Toms created no enforceable trust in favor of the complainant, 
whose bill is therefore dismiesed, with costs to be taxed. A decree will 
be entered accordingly. 



NOETHEBN PaC. E. Co. V. ClTY OF SPOKANE et ol. 

(Circuit Ccmrt, D, Washington, E. V. September 15, 1893.) 

No. 115. 

1. ISJUNOTION-— PkBMMINABT ObDBB— Q0EBTIOÎJ8 OF TiTLE. 

A court of e^uity baonot, upon tbe hearingr of an application for a prelimfnary in- 
junction in advaqce of tl^e takiçg of ,eyi^ence, décide questions of title adversely 
to a partyjn possessipn of real estate, and the property should be protected from 
injury by bis btlpotlbnt durlng the hearing of thè controversy. 

2. SAME— CONTfÇ^OT RiGHTS— CiTI OBDINApOB. 

A City claimed ibé rigbt to debtroy a wooden building béoause it was maintained 
in deflanceof a oity ordinance andin dérogation of tbe terms of thé permit granted 
by the city for its érection. Beld, that the city government had no power to en- 
îorce thè tërïns Of thé permit bydestroying tbe building witbout process of law, 
and a restraining order should not be vacated. 
8...8AMB.. ,,;,.'■ 

' . An order r«strainlng a city from preTenting tbe érection of a new dépôt by a 
railroad dn the site of an old one perûiente Ute gives the railroad too great an ad- 
' Tantage while tbe title is in dispute, and should not be granted. 

lu Equity. Bill by Northern. Pacific Railroad Company to restrain 
the city of Spotone and others from destroying an existiug dépôt, and 
from, preventing the building of a new one. A preliminary restraining 
order was granted. Heard on motion to vacate the order. Granted in 
part, 

J. M. Aakim Rnd Albert, AUen, for plaintiff. 
: Qeo. Tumer and P. F. Qwmn, for défendants. 

Hanford, District Judge. The complainant, for the transaction of 
its freight business at the city of Spo^kane, has in use a cheaply con- 
sttupted wooden warehouse, situated within the limita of its right of way. 
This istructure wa^^nly designed fortemporary use, and was hastily built 
JnjLipediately afterthe confl4gratioii which occurrôd on the 4th of Au- 
gll^t, 1889^, and is upon the site of the freight dépôt theretofore in use, 
anÀ^which was comsumed in said conflagration. There is a controversy 
bçtween tbe raijrqad company and the çity of Spokane as to the title to 
part: of the gxoUA^ covered by said warehouse, the railroad company 
çlawing that ita title is perfect, and the city olaimiing that, by act of 
tha-rallroad company, part of the groiund covered hy it was dédicated 
toîthe public for a street; that it is an; obstruction of a, public street, and 
therefore a nuisance, and on that: ground the oflBcers of the city, pro- 
pose to tear it down, and also to, prieyent the railroad company from 
erecting a new froijiht depofc covering any part of the ground within the 
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limits of the alleged street. The object of this suit is to obtaiiï a de- 
cree whioh will détermine the adverse claims of the parties respecting 
the title to this pièce of ground, and the complainant has made appli- 
cation to the court for an injunction to prevent the défendants from 
tearing down said temporary structure, and from interfering with the 
érection of its proposed freight dépôt during the pendency of the suit. 
Said application was, by an order of the judge of this district, set for 
hearing on the 4th day of October, 1892, and at the same time a tempo- 
rary restraining order was granted, forbidding the threatened destruc- 
tion of said temporary warehouse and ail interférence by the défendants 
with the complainant in its possession of said ground, or work in erect- 
ing its proposed freight dépôt. The city of Spokane has moved to va- 
cate said restraining order, on the ground that the same unjustly inter- 
fères with the lawful exercise of its powers as a municipal corporation, 
to the injury of the inhabitants of said city. 

Whether the said officiais bave or hâve not lawful authority to enter 
upon ground in possession of the railroad company, and interfère with 
the transaction of its business, by the summary destruction of the only 
freight warehouse which it has in the city of Spokane, on the ground 
that the same iâ an obstruction of a public street, is a question which 
involves the détermination of the issue between the parties as to the 
title to said ground. On the part of the défendants it is insisted that 
the judge bas power to détermine this issue upon the présent hearing, 
and that it is his duty to do so; a sirailar contention has been made 
before me several times, and I bave, after patiently hearing and consid- 
ering ail arguments advanced, several times reitéi-ated the opinion that 
a judge cannot, upon the hearing of an application for a temporary in- 
junction in advance of the taking of évidence, décide questions of title 
adversely to a party in possession of real estate; and that such a party, 
when claiming to hâve a lawful right to the possession and use thereof, 
and coming into a court of equity for the purpose of submitting for its 
détermination a disputed question as to his title and rights respecting 
such property, is entitled to bave the same protected from injury at the 
hands of the adverse party during the time necessary for the hearing 
and détermination of the controversy by the court. I hâve heard and 
given due considération to the able arguments made by counsel for de- 
iéndants in opposition to this rule, but my mind has become strengthened 
in the belief that the rule is sound, and no sufBcient reason appears for 
not applying it in this case. 

It is claimed that the city has a right to demolish said warehouse, 
under the provisions of its fire limit ordinance, because the same is con- 
structed of combustible material, and its existence is a menace to the 
city. I would not be willing to restrain the officers of the city from en- 
forcing its valid ordinances, and I may conclude, upon the final hear- 
ing of this case, that the ordinance referred to does authorize the city to 
destroy said building as proposed. But it is claimed on the part of the 
complainant that this building was erected before the ordinance referred 
to took effect, and therefore it is no violation of the ordinance to main- 
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tain it. The faets as to tbetjtne'When thp building tos constructed, 
and the dateijonwhich th« ordinanoe itook effect, do npt dearly appear, 
âbd .1 àm in diôubt as to whether OFilipt this building 4s 'one for the re- 
iniovalof Tl^hicblthe ordinancegivQsaï'tbority; and it is my opiiiion that 
the restrainîng oFdér should continue in so far as to forbid the invasion 
,of the premises in the complainant's possession, and the destruction of 
property, and interruption ofits business, until the final hearing and 
détermination of ail thej questions involved. The city oouncil of Spo- 
kane passed a résolution b.efore. the, jereotion of this building, requiring 
its officers to prevent the érection of wooden buildings within limits in- 
cluding the ground referred to, wjthout a permit from the council; and 
-to construct thiS building a permit was obtained by the plaintifiF from 
-thecouhcil, upon an express promise, madeby agents of the complainaut, 
that the same should not be maintained longer than nine months, and 
that it should be removed at any time upon teû days' notice that the 
said city governmeût required it. This resolution and agreement, how- 
eyer, are malters in the paat; the resolution gives no cqlor of authority 
tb destroy buildings for the construction of which a permit was obtained 
from the counçil, and it lia not a part of the functiona of the city gov- 
eriiment to enforce the termSof an agreement by forcibl^ measures with- 
out process oflaw, as proposed in this instance. : 

The purpose of a restraining order pendente Ute, irx ail cases of this 
,Kature, is to préserve property which is the subjeçt of controversy, in its 
existing condition, until a final hearing and détermination of the cause; 
-and the order should be limited so as to simply préserve the status quo, 
and should not give either party an advantage by proçeeding in the ac- 
quisition or altération ôf, property, the right to which is dîsputed, while 
the hands of the other party are tied. I think, therefore, that the re- 
straining order heretoforegranted goes too far, in this: that it forbids 
.interférence bythe city government with the erection'ofja building upon 
aisite which is the subject of litigation, and in violation of an ordinance 
of the city requiring that, before commencing to eïect the same, the 
plans and spécifications for such building be subraitted to inspection, 
•and that a permit be ©htained after the inspection* 
i Therefore the order heretofore granted will be modified by eliminat- 
ing so much of it as forbida the hindering or obstruction of the railroad 
icompany in the érection of its proposed new freight dépôt, and in aU other 
respects it will be continaed until the further order ôf the court. 
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Cleveland Stone Co. v. Wallace et al. 
(Cirewtt Court, E, D. Michigam. May 8, 1892.) 

No. 3,389. 

1. TbADE-MaBKS— iNPKlNaEMBNT— EXOLOSIVE USE— SOTTUESTONBS. 

For 15 years prier to 1885 two companies used in commoa and made and sold cer- 
tain patterns of scythestones. In 1876 they toEtned a pool, and for nine years sold 
their manufactures nnder the same labels. In 1885 they united with others to f orm 
a pool, aU the members of which sold like patterns vinder like labels. In 1886 
plaintiff Company bougbt out one of the original companies, and It and the other 
original company only continued to make and sell such labels till 1890, when plain- 
tiff bought out the other original company. Seld, that there had been no such In- 
discrimlnate use of the patterns as wonld deprlve plaintiff of its exclusive right. 

2. Same— Equitabl* Défense— Qualitt dp Goods. 

It is not an équitable défense to an action to restrain infringement of trade-mark 
that defehdant's wares are equal in quality to those of plaintiff. 
B. Same— MlSREPBBSBNTATION ov Manufactureb. 

The différence between soythe and whet stones made and sold by plaintiff vnder 
the names of'Quinnebog," "Western Eed Ends," "Star," "Diamond," eta, con- 
sisted mainly in patterns, size, and finish. Plaintifl's circulars stated that the 
various patterns were made at "Wlllow Creek QuarrT,"«Green Farm Quarry,*' 
etc., and "from selected Huron grit, "and'^from the best blue Huron grit;"but 
thé cohtext of the circulars showed that ail were made at quàrries in the same 
City. Held, that the f act that ail were made from the same quariries ôr rock for- 
mation wasnot évidente of a material false statement, as the plaintiff had the 
right to associate one trade-mark with a name àrbitrarily giveh to a part of his 
quarries, or to represent that the atones were made from "selected" or from "hest 
blue Huron grit, '1 so long as he furnished the same article and the same qnali^ 
demanded by the préférence of his cùstomei-s. 
4. Same— Ubiiep pob Fhacd. 

Where it clearly appears that défendants hâve closely imitated plajntiff's labels, 
patterns, and style, and hâve done obvious damage to bis business from the busi- 
ness methbds employed, plaintiff is entitled to relief on the ground of fraùd, inde- 
pendently of the validity of his trade-marks. 

In Equity. Bill by the Oeveland Stone Company against John E. 
Wallàcej liée R. Wallace, William H. Wallace, and Margaret Wallace 
to restrain infringement of trade-mark. Temporary injunction granted. 

Elbridge F. Bacon, for coin plainant. 

John D. Conely, for défendants. 

Swan, District Judge. This is a motion for an injunction to restrain 
the défendants from the selling and offering for sale scythestones under 
certain names and labels which are claimed by plaintiff as trade-marks. 
The plaintiff is a corporation organized in 1886 under the laws of Ohio, 
and since that date has been, and still is, engaged in the manufacturé 
of scythestones, whetstones, and grindstones. Its quarries and factories 
are situateat and near Grindstone City, Mich. Upon its organization 
in 1886 it purchased the quarries, factories, and plant at Grindstone 
City, and the good will of Worthington & Sons, who had carried on 
business there for 15 years or more. On the 23d of January, 1890, 
plaintiff bought the quarries, plant, business, good will, and entire 
property of the Lake Huron Stone Company, at Grindstone City, where 
the latter company had been quarrying and manufacturing grind and 
Scythe stones since 1869. The Lake Huron Stone Company and Worth- 
ington & Sons, up to the time of said sales to complainant, had for 
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many years made, among other brands of scythe and whet stones, tha 
"Diamond," "Western Red Ends," "Quinnebog," "Star," "Clear Grit," 
and "Lake Huron," and others, which had taken well with the trade, 
and were widely known as the. product of the Grindstone City quar- 
ries, which stood well in the esteem of the western trade. For some 
years plaintiff s vendors, the Lake Huron Stone Company and Worth- 
ington & Sons, had by agreement made and sold certain styles of 
Scythe and whet stones under the same trade-mark or désignation, ex- 
çept that the labels of each firm-, which were in ail other respects foc 
smiles, truly stated the name of the manufacturer; as, for example, 
Worthington & Sons made and, sold scythe and whet stones under the 
name "Quinnebog," but labeled as the manufacture of Worthington & 
Sons, instead of "Lake Huron Stone Co.," which was. the originator 
and owner of that trade-mark. In like manner, the Lake Huron Stone 
Company labeled aa "Westei:n iRèd Ends" certain patterns of their 
manufacturers, similar in size, form, and appearance to those of that 
nçnjié made by Worthington & Sons, designating themselves on the 
l^béis^which were otherwise identical) as the makers, instead of Worth- 
ingtoh & Sons. It^lsb appeafs that in 1870 thèse two firms formed 
a pool' or association at Chicago, ilL, to supply the western markets, 
under the name of thè "Westerni Grindstone Company." This asso- 
ciation continued until 1886, when plaintiff, as stated, bought out 
Woi-th'itigtoh & Sons. The Western Grindstone Company had ita 
warehouses at Chicago, and there received the products of the quar- 
ries of îts two constituent firms, and filled the orders of its customers 
eqùally from the stones supplied by each, and used as Ixade names 
on the scythe and whet stones the words "Star," "Clear Grit," "Lake 
Huron," "Quinnebog," and other marks or, names peçuliar to each sub- 
brdinate cbhcern, or common to both, though for a time varying the 
form and cblor of the labels from those employed by the makers. 
Later in its history the Western Grindstone Company adopted labels 
on thèse varions styles and pattëms, designating either Worthington 
& Sons or the Lake Huron Stone Company as makers, in addition to 
its own naçaç. In January, 1883, the Lake Huron Stone Company, 
Worthington & Sons, J. J. McDermott & Co., of Ohio, and the Berea 
Stone Company, of Ohio, united to form a pool under the name of 
the Berea & Huron Stone Company, and under that name catalogued 
and ofiFered for sale the varions brands and patterns of scythe and 
whet stones claimed in the bill to be the trade-marks, brands, and 
patterns of complainant. This pool continued until 1886, when it 
was disspjved by the sale by Worthington & Sons to complainant. 
The, afBdàvits also shov? that Cooper, Grevey & Co.,, the , predecessors 
in business of Worthington & Sons, had, in 1870, made and sold 
scythestones of like patterns under similiar labels and of the same 
names with thèse made by the Lake Huron Stone Company, without 
objection by the latter. Since 1886, howeyer, no person, firm, or cor- 
poration other than complainant and the Lake Huron Stone Company 
claimed, used, or simulated the labels, names, or trade-marks hère in 



CLEVELAND STONB CO. V. WALLACB. 433 

controversy, and this is adraitted by the answer. They preserved the 
gênerai style and appearance of the label now in use by plaintiff, in- 
cluding the names applied to their varions patterns of scythe and whet 
stones, and those names and labels, thus applied, hâve been known and 
associated to the trade for many years. 

There was at one time a stone known to the eastern trade as "Quinne- 
baug," made from a Connecticut quarry, which was exhausted sonie 30 
years. The name consequently fell into disuse, and at the time of its 
adoption by the Lake Huron Stone Company, in 1869 or 1870, there 
had not been for many years a stone known to the trade by that name, 
though some four or fi ve years later brands known as " Premium Quinne- 
baug," and "Extra Quinnebaug," made from stone of obviously différent 
charàcter, formation, and color, were introduced into the eastern mar- 
kets. The eastern "Quinnebaug" referred to were also marked by la- 
bels bearing no reseniblance to those used by plaintiff and its predeces- 
sors. So far as appears from the affidavits read on the hearing of this 
motion, the Lake Huron Stone Company, and the Cleveland Stone Com- 
pany, as the Vendée of Worthington & Sons, haVe used the names 
"Quinnebog," "Star," "Diamond," "Clear Grit," "Lake Huron," and 
"Western Red Ends" without interférence by competitors in business, 
certainly since 1886, and the first-named company and WOrthington & 
Sons were the only claimants of those trade-marks and labels for 15 
years before that date. 

The affidavit of Robert Wallace, submitted by défendants, clearly 
shows that the Lake Huron Stone Company made the "Star," "Clear Grit," 
and "Lake Huron," "Quinnebog," "Tiger Crown," and "Harvest Queen" 
brands from 1868 to 1890, and for nearly as long a time the "Western 
Red Ends," though he disparages the exclusive right of that company 
to the names and labels as trade-marks, and dénies that it ever claimed 
such right, or objected to their appropriation by others. The force of 
this déniai is greatly impaired by the fact that the affiant is the father 
of the défendants; and, though he was a member of the partnership 
known as the Lake Huron Stone Company from the year 1868, and 
joined in the sale of its quarries, business, good will, and property to 
the plaintiff in January, 1890, and theréfore much should be conceded 
to bis means of knowledge, the fact that he now appears to depreciate 
his grant, when he covenanted with the plaintiff, as one of the condi- 
tions of the sale, not to engage in the business in that vicinity for 20 
years, militâtes most strongly against the credibility of his déniais. 
His relationship to the défendants, and the ténor of his stateinents, are 
more persuasive that, while he nominally observes his covenant, and 
has not personally engaged in the business from which he agreed to ab- 
stain, his intereat now lies in the direction of detracting from the value 
of the property which he sold, and for which he received his share of 
the purchasè mohey. 

The formation of the Huron Grindstone Company, under which name 
défendants are carrying on business and offering to the trade the varioua 
brands and patterns of scythe and whet stones under the same names, 
v.52F.no.'5— 28 
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and labeled in ifjpntically the ,sanie,;way, (excepting pnlythe sabstitu- 
tiop pf the naœe "Huron Grindstone CQ.".for "Cleyelapil Stone Co.,") 
followed too closely ojçi ,the beels of ,tbe sale by the Lake Huron Stone 
Company to plaiu,tj[ffito entifte tbis affidavit to be regarded with favor, 
even if the facts were doubtfiil. The proof is nndeniable that since the 
défendants bave asspciated themselves ia tbeir présent business tbey bave 
aimed directly aft thp -t^ad^ and customers of the plàintiff by the use of 
almost exact counterpartsof its trade-mark, and thus soùght to reap the 
fruits of. the enterprise and outlay made by plàintiff. and its predeces- 
sors. Whilç fair and çpen compétition is entirely proper, and of public 
benefit, itia pot permitted to a tradesman or manufacturer to appropri- 
ate the labels, brands, and names adopted by bis rivais, inor to announce 
to the trade bÎR ability aiid readiness to supply the làtter's customers 
with the very article, i?pder the same name and label for which the 
energy andme^ns of the pwner of the trade-mark hâve made a market. 
Nôither is.it permitted that he shouldso closely simulate the brands and 
labels of bis ueighbor that the public should be misled into purchasing 
bis good§ in the; belief th^t tbey are the product or manufacture of thpse 
who introduçed and gayei them reputatipn. The circular to the trade 
issued by défendants at the formation pf their partnership announoed 
that they were prepared to fill ail prdera pi grindstone and scythestonps, 
(indicating the well-knpwn brands f'Quinnebog," "Star," "Clear Grit," 
"Western Red Ends.") Not content with this, they iiaye simulated the 
style, design, oolor, andjesajct phraseologypf the printed matter of the 
labels used hy plàintiff to designate those patterns, excepting only the 
manufacturer's naine, for which theybave substituted their own, "Huron 
Grindstone Company." The affidavit? leave no doubt that by thèse 
nieans.,,and by «jutting the plaintiff'iS prices on thèse wares, the défend- 
ants hâve made large inroads upon the business built np by plàintiff, 
and hâve, and still are, doing plàintiff great injury. Sp closely, indeed, 
hâve the défendants ipiitated the patterns of plàintiff, its packages, and 
the style and finish pfiitsproducts, that Robert Wallace, in bis affidavit 
(made alio intuitu, ipdeed, but for that reason most significant) says 
that, "if a box of scythçstoues of any.such names should be brought to 
the city of Détroit without having upon it the name; of the person by 
whom it was manufactured, and submitted to persons in the trade who 
4i?ere familial with said scythestones, such person would be unable to tell 
whether the same was manufactured, by the Cleveland Stone Company 
or by the défendants in this case." If. we add to thèse features of re- 
eemblance between the prpducts themselves the almost exact duplication 
of the labels, the likelihppd of t;he public being deceived in the pur- 
chase of défendants' good? is almost a certain ty, and may well be inferred 
as a corrolary from the facts, even; if the affidavits did not expressly 
establish the injurions effects of such compétition. 

1. The first point urged for the défense is that plàintiff bas failed to 
show an. exclusive right in the use of thèse names and labels as trade- 
marks; but the fact that the Lake Huron Stone Company and Worthing- 
ton & Sons, up to 1885, used them in common, and made and sold 
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th» patterns of scythestones involved in this suit, and that from 1876 to 
1885 those firms, under the name of the iW^estern Grindstone Company, 
sold their manufactures under similar labels, and put up in like pack- 
ages, and during the year 1885 united with others to form the Berea & 
Huron Stone Company, which also offered and sold scythestones of like 
patterns and under like labels with those theretofore used by the Ijake 
Huron Stone Company and Worthington & Sons, deny to brands and 
labels thus indiscriminately used the protection of a court of equity. 

It is true that the owner of a trade-mark cannot permit its use by 
others to such a degree that it will lose its original significance to the 
public as an index and assurance of the origin, qualities, and character- 
iatics of the article to which it is attached, and still ask the aid of the 
courts to prevent its use by others without the owner's consent. He 
should be regarded as having renounced whatever of profit and réputa- 
tion the trade-tmark had won for him, aud as having consented to foist 
upon the public a spurious substitute for that to which he had given 
repute, and as having disclaimed his original exclusive right. There is, 
however, no occasion for the application of that doctrine to the plaintiff 
in this case. Whatever objections might bave been raised to the relief 
hère sought were the Lake Huron Company or Worthington & Sons ask- 
ing préventive aid against the use of their trade-marks by Cooper, Grevey 
& Co. or other unlicensed appropriators, it is clear that the transactions 
relied on as depriving plaintiff of protection do not affect it. Those 
transactions are too remote in time, and their demerit, if any, is not 
imputable to the plaintiff. From 1885 to 1890 — a period of five years 
before the défendant entered in tô this business — plaintiff and the Lake 
Huron Stone Company alone employed the trade-marks and labels and 
made the patterns of the scythestones which the défendant is now offer- 
ing to the trade. Since plaintiff's purchase of the Lake Huron Stone 
Company's property, quarrieS, and good will in January, 1890, and up 
to the time défendants began manufacturing and selling, no person or 
corporation has assumed to make or vend scythestones of its patterns, or 
questioned its exclusive right to use the labels and trade-marks in con- 
troversy to identify its wares to the public. Since its organization, 
plaintiff has, in co-operation with the Lake Huron Stone Company, and 
latterly alone, at great expense, and by advertising and other legitimate 
methods, built up a large and lucrative trade, and has by its enterprise 
established a réputation for its manufactures which gives them a ready 
sale to the trade. To permit défendants to purloin the fruits of their 
enterprise and investments, and encroach upon their business, either on 
the pretext that plaintiff's predecessors in the business had years ago 
submitted to a like injury without complaint, or on the plea that at one 
time the trade-mark had been enjoyed by others than its originator, 
would be a déniai of justice. While it is commonly said that to entitle 
the owrier of a trade-mark to protection against infringers his right to 
its use mUst be exclusive, it ia not meant thereby that no other than the 
originator bas rightfuUy employed it. Such a right is property trans- 
férable and descendible, and may be the subject of ownership by two or 
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nioïfe, without impairing the iclàini of its owners to rédress for itsunlaw- 
fùruse by- others. Neio York (kment Go. v. Goplay Cernent Oo., 45 Fed. 
Rep. 212; Kidd v. Johrison, 100 U. S. 617; Chemical Co. v. Meyer, 
139 U. S. 540, 547, 11 Sup. Ct. Rep. 625; Burtm v. Stratton, 12 Fed. 
Rep. 696, 704. The right to protection for such property is founded 
on two considérations: (1) That the owner, by its adoption and use, has 
acquired a property which to hiifl is valuable; (2) that the use of the 
symbol or device in such a manner as to mislead the public as to the 
origin of the article is a fraud alike upon the purchaser and the pro- 
prietor whose trade-mark is simulated, his sales thereby lessened, and 
his réputation perhaps discredited by the inferiority of the article sub- 
stituted for his manufacture. No definite length of time is requisite to 
confer this right of property, provided the injured party has, by priority 
of adoption, appropriated the name or symbol as peculiar to his mer- 
chandise, ahd indicative of its place of manufacture. He meets this 
requirement evéû if he sélects a namé or symbol the use of which had been 
abandoned by Others when he èmployed it. O'Eourke y^ Soap Co., 26 
Fed. Rep. 576-578. 

Whether, by their co-operatioH^ at Chicago under the name of the 
Western Grindstone Company, ût' their subséquent association with Mc- 
Dermott & Co. find the Berea Btone Company, the Lake Huron Stone 
Company and Worthington (ferons became partners, it is unnecessary to 
décide. It is fairly inferable, howêver, that the agreement under which 
they were thus àssociated regard'èd the trade-marks which each party con- 
tributed to the several concerns asïeverting to their original proprietor on 
the termination of the pool, as might lawfully be done without détri- 
ment to the trade-mark on the dissolution of a partnership. No deceit 
was practiced upon the public, as the origin and place of manufacture 
of the brahds were truly stated aûd catalogued. In short, thèse busi- 
ness arrangements were mère temporary licenses or assignments of pro- 
prietary rights in the nameâ, symbols, and patterns, of which no one 
could complain. But, were this otherwise, the lapse of time since the 
expiration of the associations referred to, and the adoption and undis- 
puted use by plaintiff and its predecessors of the designs and names af- 
fixed to their Wares, has sufficed tô heal the infirmity, if any, which 
might otherwise hâve beert charged against plaintiff 's title, even were 
plaintiff 's predecessors askingthè relief hère prayed, and, a fortiori, in 
favor 6f plaintiff, who is a strànger to the transactions urged against its 
exclusive right. 

2. It is next airgued as an équitable défense that défendants' warea 
are of equal quality with the plaintiff's. Many of the défendants' affi- 
dâVits are framed on the theory tbatthe court will in this class of cases in- 
quirë into the cditiparative excellence of the merchandise of the parties. 
Thiat issue is hot materiàl hère. '' Wheré the infringer has, by the intro- 
duction, under simulated trade-màfks,of greatly inferior articles, both 
dëcféived the public into their purchaée and discredited the integrity and 
réputation ofthë proprietor of the tràd&-mark, thètwo considérations ex- 
ist which impel courts to act at the instance of the injured party, viz., 
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the protection of the public againat tlie fraud, and redress of the private 
wrong done the individual. But it is not essential to ttie latter's relief 
that the deceit practiced should be actually injurious to the public. It 
is enough if his right bas been infringed, and his business impaired, by 
the false colors of his competitor. McLmn v. Fleming, 96 U. S. 252. 
In fact, a more permanent injury is inflicted upon the tradesmen whose 
goods are supplanted in the esteem of his customers by those of equal 
quality, offered under his trade-mark, and at lower priées; since the 
compétition of an inferior article is likely to be ephemeral. In this 
view the excellence of the counterfeit intensifies the wrong done to the 
plaintiff, and is a cogent argument for his right to réparation, althougli 
the public hâve suffered no actual injury. 

3. Was there any misrepresentation as to the manufacturer, or place 
of manufacture, of the scythestones ibr which the plaintiff asks protec- 
tion, which ought to bar the relief it seeks? The ground on^ which 
courts deny their aid to articles thus put forth is that a party who seeks 
equity must come with clean hands, and, if his case discloses fraud or 
déception, courts of equity will not interfère in his favor. Médiane Co. 
V. Wood, 108 U. S. 218, 225, 2 Sup. Ct. Rep. 436; Leather OlothCo. v. 
American Leather Cloth Cb., 11 H. L. Cas. 523; Fetridgev. Welh, 4 Abb. Pr. 
144; Seabury v. Grosvenor, 14 Blatchf. 262. Thèse cases, and numer- 
ous others in which the same doctrine is foUowed, proceed upon the 
ground that the complaining party, either in his trade-mark or in the 
business connected with it» has made material false stateraents to en- 
hance the merit of his goods, by claiming for them an origin, ingrédi- 
ents, materials, or process of manufacture which they lack, and which, 
singly or together, commend them to public confidence, which is thereby 
betrayed. It is claimed that the case of the plaintiff is brought within 
the opération of this rule by its own and its predecessors' circulars and 
catalogues, stating that the varions pattems and brands of scythe- 
stones in controversy are made at, e. g., the "Willow Creek Quarry," 
"Green Farm Quarry," "Pt. Au Barques Quarry," etc., and "from 
selected Huron grit," "from the best blue Huron grit," etc., whereas 
the stbnes of varions names were made from the same quarries. The con- 
text in which thèse statementa are found makes it plain that the quarries 
thus designated are located at Grindstone City, Mich., and in some cases 
this is expressly stated. There is nothing to prevent plaintiff from thus 
nominally subdividing its properties at that place, or giving to thèse tit- 
ular subdivisions such names as fancy may suggest. There is in such 
nomenclature no material false statement, nor is the public misled into 
the pUrchase of one class of goods instead of another. If the manufac- 
turer chooses to associate one brand or trade-mark of his goods with a 
name arbitrarily given to a part of his works or quarries, no wrong is 
done to the public, so long as hefurnishesthe identical article demanded 
by the préférence of his customers. The représentation that the stones 
are made from "selected" or "the best blue Huron" grit aresubstantially 
satisfied if the quality of the materials used is not inferior to that which 
the trade hâve accepted as of that grade. 
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The poMs of différence between therstones made and sold by plain- 
tiS" onder. tbe' names of "Quinnebog," «Western Red Ends," '*Star,'* 
"Diamondj'M'Clear Grit," "Lake Huron,*' màinly consist in patterns, 
size, and finish. The "Western Red Unds" are distinctly niarked in 
the -mànneï stiggested by the narae. The "Quinnebog" is characterized 
by à peculiar' finish. Thé fact that ail are made from the same quarries 
or rock formation ia not évidence of a material false statement. The 
naùies are employed in accordance with business usage, to signify vari- 
eties of slw,pe, size, etc., which hâve acquired a réputation with the 
trade, and to meet its demands. It is nowheré said that there is any 
différence in the characteristics or quality of the material from which 
the différent patterns are made. The source whence this is derived, the 
place of its manufacture, and the maker'a name, are truly set forth, and, 
as the quality of the plaintiff 's goods is not questioned, no rule of equity 
ot public policy is viblated in allowing it to style its various manufac- 
tures by as many différent appellations as may be necesSary in their 
judgment to invite and secure markets for their merchandise, if in so do- 
ing no material false statement is inade. 

4i The close imitation of the plaintiff^ labels, patterns, and style ev- 
idenced by the exhibits of both parties and the catalogues and circulars 
issued to the trade, and the obvions damage to plaintiff's business from 
thp methods employed by defendaûts, entitle plaintiff to relief on the 
groumd of fraud, independently of the validity of the trade-marks in 
question. Lawrence Manuf g Oo v. Tennessee Manufg Go., 138 U. S. 537, 
11 Sup. a. Rep. 402; Burton v. StraMffn, 12 Fed. Rep. 696; While Lead 
(h. V. Cary, 25 Fed. Rep. 125; Bàking Powder Oo. v. Davis, 26 Fed. 
Rep. 293; Nfiil Co. v. BennM, 4B Wed. Rep. 800; Société Anmiyme v. 
Westem DiMlery Co., 4S Fed. Rep. 416; Avery v. Meikle, 81 Ky. 73; 
Piercev. GuiUard^ 68 Cali 68, 8 Pac. Rep. 645; FûLery'v. Fassett, 44 Mo. 
178. The admitted facts, and the perfeot correspondence of défendants' 
labels in size, form, colorj design, ornamentation, and phraseology, and 
in the names of the patterns, leave no doubt of défendants' intention to 
make a market for their goods with the plaintiff's customers by a close im- 
itation of its trade-mark. The nieans employed were adopted to accom- 
plish the purpose, and the plaintiff bas suffered damages which it is the 
duty of the court to arrest and redt-ess. The motion to dissolve the re- 
straihing order is denied, and a temporary injunotion will issue accord- 
ing to the prayer of the bill. 
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Leighton et al. v. Young et al. 

(CiroUit Court of Appeala, Eighth Circuit September 20, 1893.) 

No. 123. 

1. EjECTMENT — OcCUPTINa ClàIMANTS— FEDERAL COURTS— Equitt Jurisdiction. 

The rights given by the Nebraska law (Cobbey, Consol. St. o. 47, S§ 4385-4389) to 
an oooupying claimant after a iudgment in ejectment against him are enforoeable 
in thé fédéral courts, and wben such court bas obtained jurisdiction in equity by 
meana of a biU to enjoin tbe exécution of a writ of possession it will retain the 
cause for the purpose of enforcing ail the rights given by the statute, espeoially as 
such enforcement requires the ascertalnment of the value Of the lands and the im- 
provements, and an acconnting of rents and profits, which matters are not exclu- 
sively cognizable in law. 
8. Samb — Remédies— FEDERAL Procédure. 

In enforcing sucb rights, bowever, the fédéral court is not bound to foUow the 
method of procédure presoribed by the statute, namely, the appointment of three 
appraisers to asoertain the value of tbe land, the improvements, and the rents and 
profits, but may refer the cause to one or more commissloners, or to a master, »o- 
oording to its ordinary procédure. 

8. SaME— CONSTITUTIONAL LaW. 

Cobbey, ConsoL St. Neb; 1891, c. 47, S§ 4386-4389, providing that a successtui 
plaintift in ejectment shall, at bis élection, either pay the occupant the présent 
value of the Improvements, or convey title to him, and receive In return the value 
of the land as of tbe date at wbich the occupant entered thereon, is a valid exer- 
cise of tbe législative po wer of tbe state. 

4. Same-!-Conm-iotino Sections— Rbpbal. 

Thé last clause of section 4880, containing an implication that, unless the occu- 
pant pays tbe value of the land on demand of the owner, be must be turned out of 
possession, which was a part of , a préviens aot, but is in conflict with subséquent 
sections oi thls act in amendment tbereof, is superseded by such sections. 

5. Samb— Forïbitdbes— Equitable Remédies. 

The objeot (rf the act being to prevent a forfeitnre of the interests of either occu- 
pant or owner, a court of equity should treat them as having rights in the property 
in proportion to the value of the improvements and the land, respectively; and, in 
case neither party is willing to compensate the other as provided in the actj tbe 
court, upon motion of either, will decree a sale, and distribute the proceeds in 
such proportion. 

6. FEDERAL Courts— FoLLOwiKO State Décisions. 

Wben a fédéral oourt construes a state statute with référence to a new question, 
and the state court of last resort subsequently interprets it difEerently, tbe fédéral 
court shodld thereaf ter conform to sucb interprétation. 

Appeal from the Circuit Court of the United States for the District of 
Nebraska. 

In Equity. Bill by Harriet W. Leighton and Charles M. Leighton 
against Rowena Young, Ellis L. Bierbower, United States marshal, and 
James H. McMurtry, to restrain the exécution of a writ of possession 
by the United States marshal until the value of certain improvements 
should be paid. Injunction granted, and decree for complainants on 
«erlain conditions. Complainants appeal. Reversed. 

Statement by Caldwell, Circuit Judge: 

In 1884, Rowena Young brought suit in ejectment in the circuit court 
of the United States for the district of Nebraska against Harriet Leigh- 
ton and Charles M. Leighton for the land which gave rise to this suit. 
On the trial of tbe ejectment suit the land was adjudged to belong to the 
plaintiff in that suit. The défendants were bona fide occupants and 
claimants of the land, and entitled to the rights secured to such occu- 
pants by the occupying claimant's law of that state. 
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In answer to an inquiry submitted to them by the court, at the re- 
quest of the parties, the jury in the ejectment suit returned a spécial 
finding to the efFect that the land was worth $6,000 without the improve- 
ments, and that the improvements were worth $11,000. The statutory 
mode of proceeding to ascertain the value of the land and the improve- 
ments was not observed, and the spécial finding returned by the jury 
was not made the basis of any order or judgment of the court in the 
case. On the, 17th day of Décember, 1888, judgment was entered in 
favor of the plaintiff for the recovery of the land. See 37 Fed. Rep. 46. 
In this State of the record, the plaintifif in that Suit, on the 19th day of 
March, 1889, without paying or téndering to the défendants the value 
of their improvements, caused a writ of possession to issue on the judg- 
ment in ejectment, and the marshal was about to put the défendants out 
of possession of the land, when they filed the présent bill against the 
plaihtîÇ în the ejectment suit and the marshal, setting up the fore- 
going facts, and their rights as occupying claimants, and praying that 
the exécution of the writ of possession be enjoined until the complain- 
ants had been paid the value of their improvements on the land. The 
injunction was granted. 

The défendant answered the bill, admitted the spécial finding of the 
jury in the ejectment suit, but denied that it was binding on either 
party as to the value of the land and improvements; alleged that it was 
merely made "for the puxpose of that hearing, and for the purpose of 
appeal, if necessary;" that the lan^ was worth more, ahd the improve- 
ments less, than was stated in the spécial finding; admitted the défend- 
ant had sued put a writ of possession upon the judgnaent in ejectment, 
"and that this défendant desires possession of said property, or that the 
said plaintiff ahall proceed accôrding to law to bave the value of said 
property fixed, and duly tender to this défendant the value of said 
property." 

The cause was heard on the bill, answer, and replication before Mr. 
Justice Beeweb, then circuit judge, and it was decreed that the spécial 
verdict did not estop the parties on the question of the value of the land 
and improvements, and a master was appointed, with directions to as- 
certain and report (1) the value of the lasting and valuable improve- 
ments erected oii the land by the complainants before they received ac- 
tual notice of the defendant's claim; (2) the net annual value of the 
rents and profits received by the complainants after they received notice 
of the defendant's title by service of process, which amount was to be 
déducted from the value of the improvements; (3) the value of the land 
at the time the complainants wentinto possession thereof, or when they 
commenced to pay taxes thereon, as the case might be. On the 8th of 
November, 1890, the master repotted that the value of the lasting im- 
provements put upon the land by the complainants prior to receiving 
notice of the defendant's claim to the land was $10^368; that the value 
of the rents since the service of thè process in ejectment was $180, leav- 
ing $10,188 as the net value 6f the improvements after deducting the 
rents; that the value of the land at the time the complainants became 
the actual occupants thereof, which was on the 28th day of April, 1881, 
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was $1,300. The order of référence to the masler embraced only thèse 
matters, but the parties stipulated thatthe raaster might report the value 
of the land without improvements at différent dates, which he did as 
follows: The value of the land March 12, 1886, the date of the verdict 
in the ejectment suit, was $2,000; 12th of December, 1888, the date of 
the judgment in the suit, $4,500; 27th of December, 1889, the date of 
the order of référence to the master, $5,000; and at the date of the mas- 
ter's report, 8th of November, 1890, $5,500, No exceptions were filed 
to the master's report. J. H. McMurtry, having purchased the land 
from Rowena Young, was, upon his own motion, substituted as défend- 
ant. The court below decreed "that the défendant bas the right to 
elect whether he will take the value of the land or shall pay for the im- 
provements; and, the défendant having filed in court his élection to take 
the value of the land, and tendered his deed therefor, and placed the 
same in the hands of the clerk of this court for future delivery, it ia 
therefore considered and adjudged that, unless said plaintiflf within 
ninety days pay to said défendant the sum of five thousand fivehundred 
dollars, with interest from the date of the master's report, November 8, 
1890, at seven per cent, per annum, this injunction shall stand dissolved, 
and this cause be dismissed, at plaintiflf's costs." From this decree the 
complainant appealed. 

The sections of the Nebraska statute most material to the considéra- 
tion of the case read as follows: 

"4386. If upon the final hearing there shall be fourni a balance in favor 
of the occupant or unsiiccessful claimants, the person proving the better title 
may either demand of the occupant or claimant the value of the real estate 
without improvements, as shown by the appraisement, and tender a gênerai 
warranty deed for the real estate in question to such occupant or claimant, 
or he may pay into court the balance so found due such occupant or claimant 
within such time as the court shall allow in its final decree. 

"4387. If the successful claimant shall elect to pay, and does pay. to the 
occupant or claimant the balance found due him on the final hearing within 
such time as the court shall direct, then a writ of possession shall be issued 
in his favor against such occupant, or decree shall be entered against such 
unsuccessful claimant, as the case may require. 

"4388. If the successful claimant shall elect to reçoive the value of the 
real estate without improvements, to be paid by the occupants or claimant 
within such time as the court shall direct, and shall tender a gênerai warranty 
deed for such real estate to the occupant or claimant, and such occupant or 
claimant shall refuse or neglect to pay said sum of money to the successful 
claimant within the time allowed by the court for that purpose, then such 
successful claimant shall deposit with the clerli of the court the amount found 
due the occupant or claimant, and therfeupon a writ of possession shall be 
issued in favor of such successful claimant, or decree shall be entered in his 
favor, as the case shall require. 

"4389. The occupant or claimant shall in no case be evicted from the pos- 
session, or deprived of his right in the premises, except as provided in tlie two 
preceding sections; and, in case the successful claimant shall neglect to elect 
to take said real estate with improvements, or to convey the same to the oc- 
cupant or claimant within such time as the court shall direct, then decree 
shall be entered in favor of the occupant or claimant upon his paying into 
the court the value of the real estate without improvement. Such decree 
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Bbali bave the effeCt to traasfer ând cbnvey to such occupant: or olaimant tbe 
titie and rights of tbe auceessiuil qMmant." Ck)bbeyf Consol. St. li^eb. 
1891*0.47, §§4386-43É(9>,i)p. 993. m^ ,, 

' JV. S. Harwood, John IT. Ames, aÀi Ti M. Marquett, for appellants. 
Joseph Ré Wd)ster and B, S. Hatt,fov appelées. 

Before Gàijjwell and Sanboen, Circuit Judges, and Shieas, District 
Judge. 

Caldavell, Circuit Judgè, (after stating the fads.) It is objected by 
the appellees that the Mode of proceeding adopted by the complainants 
dbe3 not conform to the requirements ôf the occupying olainiant's law, 
aM that the suit was brôught eut of time. Where a state statuts cré- 
âtes a right and preëeribes a mode of proceeding to enforoe it in the 
State courts, the courts of the United States, in that state, will enforce 
theiiight, but not always in the mode prescribed for enforcing it in 
thé 'Istate courts. The state courts may be authorized to enforce an 
équitable right by an itfiition at law, or a légal demand by a suit in 
eqùity, or to confound thè two jurisdictions in the same suit. But in 
the courts of the United States the distinction between légal and équi- 
table rights and modes of proceeding must be observed. Those courts 
will enforce the right by the appropriate remedy, having regard to 
thèse distinctions. The Nebraska statute does not contem plate any 
proceeding to establish the occupant's claim for the improvements un- 
|til after final judgment bas been rendered in favor of the plaintiff in 
the ejectment suit. Any time after that, and while tho occupant re- 
jmains in possession,' he may secure the benefits of the statute by ap- 
plying to the court for the appointment of three appraisers, who are 
|to assess the value of tlie land at tbe time the occupant went into pos- 
session, and the value of the valuable and lasting improvements erected 
j thereoï by the occupiant prior to the time he received actual notice of 
the owner's claim, and to take and state an account of the rents and 
■profits of the land received by the occupant after he had notice of the 
owner's title by the service of process. The title to the land is no 
longer in controversy. That issue bas been tried to a jury. What 
remaihs to be done is to ascertain the value of the land and improve- 
ments, and take an account of the rents and profits as a basis for a 
decree. If thèse matters are solely cognizable at common law, then, 
as they exceed $20 in value, fhey must, under article 7 of the amend- 
j lûents to the constitution of the United States, be submitted to a 
jury. But they are not, and never were, exclusively cognizable at 
common law. The mode of procédure prescribed by the statute 
which créâtes the right dispenses with a jury, and conforms very 
iiearly to the established chancery practice. That the bill for injunc- 
' tion was well brought is indisputable. Whether the injunction should 
stand, and what decree should be rendered in the cause, depeuded 
upon the taking and stating of several accounts. The jurisdiction 
having attached on the injunction, the court will retain the cause, and 
take and state the accounta necessary to a final decree. Ober v. GaU 
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hgher, 93 U. S. 199; McMurrayv: Van GtZrfer,56 lowa, 605, 9 N. W. Rep. 
903. It would be no objection to the exercise of this jurisdiction if 
it called for adjudication upon pùrely légal rights, and conferred purely 
légal remédies, for, where the dontroversy is one in which a court of 
equity only can afford the relief prayed for, its jurisdiction is unaf- 
fected by the charaeter of the questions inVolved. Preteca v. Land Grant 
Co., 4 U. S. App. 326, 1 C. G. A. 607, 50 Fed. Rep. 674; HoUand v. 
Challen, 110 U. S. 15, 25. 3 Sup. Ct. Rep. 495. Courts of equity al- 
ways had concurrent jurisdiction with courts of law in matters of ac- 
count, where they were too complex for a jury to deal with them un- 
derstandingly, or where, as in this case, the stating the account is in 
aid of an equity or right not adequately available at law. In the 
course of the proceeding, Orders and decrees bave to be passed, which, 
if not within the exclusive competency of a court of chancery, are un- 
doubtedly within its jurisdiction. It is obvious that the flexible forms 
and modes of proceeding of a court of equity are much better adapted 
to thé exécution of the law than is the machinery of a common-law 
court. This was decided by the suprême court of the United States 
more thari 60 years ago in a similar case. Bank v. Dudley, 2 Pet. 491. 
"It is not enough that there is a remedy at law; it must be plain and 
adéquate, or, in other words, as practical and as efficient to the ends 
of justice and its prompt administration as the remedy in equity." 
Bffyce V. Gmndy, 3 Pet. 215; OelrkU v. Spain, 15 Wall. 211, 228; Pre- 
teca V. Land Grant Gb., 4 U. S, App. 326, 1 C. C. A. 607, 50 Fed. Rep. 
674. 

The case being one of équitable cognîzance, the fédéral court, sitting 
in chancery, will exécute thé law by the customary chancery methods 
and modes of proceeding, and, if they are not adéquate to the purpose, 
will devise methods that are. The equity practice in the courts of the 
United States is not regulated by the state statutes. Nevertheless, in 
the exercise of its chancery powers, the court below might bave con- 
formed to the state practice by directîng the marshal to summon three 
appraisers, and this probably would bave been the better way, as it is 
désirable, when a court of the United States is enforcing a right created 
by state statute, to follow, as near as may be, the practice prescribed by 
the state statute for the enforcement of the right secured thereby. But 
it was equally within the discrétion of the court to appoint one or more 
commissioners, or to refer the matter, as was donc, to a master. The 
appellees brought their suit in apt time, (^RaUroad Go. v. Dobson, 17 Neb. 
457, 23 N. W. Rep. 353, 511; Page v. Davis, 26 Neb. 671, 42 N. W. 
Rep. 875,) and in the proper forum, {Banlc v. Dudley, supra.) 

It is now too late to question the constitutionality of statutes which 
secure to occupying claimants compensation for their improvements. 
The reasoning by which they are supported as just measures of public 
policy, and their constitutional validity maintained, is too trite to re- 
quire or justify répétition. If authority can ever silence contention, then 
the validity of the Nebraska statute, as the court construes it, is not 
open to debate. For a list of the cases, see Childs v. Shower, 18 lowa, 
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261, 2&9; Fee v. Cowdry, 45 Ark. 410; 10 Amer. & Eng. Enc. Law, tit, 
"Improvements." The cases cited by the learned counsel for the appel- 
les hâve no application to the Nebraska statute. In Grem v. Bîddk, 8 
Wheat. 1, an early statute of Kentucky on the subject was held to be in 
conflict with the terms of the compact between Virginia and Kentucky 
and void for that reason. Nothing was decided affecting the constitu- 
tionality of such laws. In McOoy v. Grandy, 3 Ohio St. 468, it was de- 
cided that an act which gives to the occupant the first option to take pay 
for his improvements, or to pay for the ]and and keep it, was unconsti- 
tulional. Under the Nebraska statute, the first option is given to the 
owner to pay for the improvements, and keep the property. And the 
complaint of the owner, in this case, is not that the statute does not give 
him the option to pay for the improvements and keep the land, — for it 
is conceded that the statute does give him that right, — but the complaint 
is that it does not also give him a further option to compel the occupant 
to buy the land at its appraised value, or forfeit his possession and ail 
claim for his improvements. In his answers he says that he " desires 
* * * that the said plaintiff shaU proceed according to law to hâve 
the value of said property fixed, and duly tender to this défendant the 
value of said property," and that, failing so to do, he be dispossessed. 
In the case of GhUda v. Shower, 18 lowa, 261, a statute which authorizes 
a gênerai money judgment against the owner in favor of the occupant 
for the value of the improvements, and a gênerai exécution to enforce its 
collection, was held unconstitutional; but under the Nebraska statute 
the value of the improvements is simply declared to be a lien on the 
land, and there is no provision for enforoing it, either by gênerai or spé- 
cial exécution. Statutes providing that the value of the improvements 
may be adjudged to be a lien on the land, and that the occupant may 
retain the possession until he bas been. paid the value of the improve- 
ments, are held valid everywhere. GhUds v. Shower, supra; Fee v. Oow- 
dry, suprq,; Claypoole v. King, 21 Kan. 612; Stephens v. Ballou, 27 Kan. 
694; Pagfeyv Davis, 26 Neb. 671, '42 N. W. Rep. 875; Dworak v. More, 
25 Neb. 741, 41 N. W. Rep. 778; Beard v. Dansby,4S Ark. 183, 2 S. 
W. Rep. 701.: In Arkansas the land is not valued, but only the im- 
provements, — the value of which must be paid by the owner before he 
can dispossess tho occupant. The value of the improvements is a lien 
on the land, to satisfy which the land may be sold. Mansf. Dig. Ark. 
c. 65, §§ 2644, 2645. This statute, though rétrospective in its opération, 
bas always been held to be constitutional. Fee v. Cowdry, supra; Beard 
V. Dansby, mpra. And in some states the failure- of the owner to pay 
the assessed value of the improvements upon the land within the time 
fixed by the statute o? the order of the court opérâtes to extinguish his 
right of property in the land, and vests it in the occupant. Flynn v. 
Lemieux, 46 Miun. 458, 49 N. W. Rep. 238; Craig v. Dunn, 47 Minn. 
59, 49 N. W. Rep. 396; Slump v. Homback, 94 Mo. 26, 35, 6 S. W. 
Rep. 356. 

Complaint is made of the clause of the act which provides that the 
land shail be valued as of the date of the occupant's entry. It will some- 
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times occur that the land was more valuable at the date of the occupant'a 
entry than it is at the time of trial. As applied to such cases, is the 
provision obligatory? And is it only to be set aside when it would ad- 
vantage the owner to do so? The question cornes to this: Has the 
owner the exclusive right to fix the date for the valuation, and is this a 
right guarantled to him by the constitution of the state? We think not, 
and, if not, then it is a matter of practice and évidence resting in the 
discrétion of the législature or the courts. If the législature does not fix 
the date, the courts must. The courts would probably differ as to what 
the date should be, and for the sake of uniformity, and to silence conten- 
tion, it was a wise exercise of législative discrétion to make the rule uni- 
form. The objection that the rule will not always operate equitably, if 
weU founded in fact, cannot affect its constitutional validity; but it is by 
no means certain that the rule is inéquitable. It is a familiar rule that 
the actual possession of land is notice to the whole world of the occu- 
pant'a rights. In contemplation of law, the owner has notice of the oc- 
cupant's entry upon the land, and h is right of action accrues at that 
time. Having this notice, he is silent, and roakes no claim. His moral 
obligation to speak is great. In the mean time the bonafide occupant, 
who purchased and paid for the land, goes forward, and makes valuable 
improvements upon it, in the honest belief that he owns it. The owner 
finally breaks silence, and asserts his claim. After obtaining judgment 
for the land, he déclines to pay the value of the improvements and keep 
his land, but demands of the occupant the value of the land. Is there 
any injustice in saying to such an owner, as this statute does in effect: 
"You were silent while the occupant in good faith was improving the 
land and adding to its value, and if you now décline to pay for the im- 
provements, made under thèse conditions, you must be content to hâve 
the land valued as of the date you ought, in justice and fairness to the 
occupant, to hâve rnade known your claim." This is but applying to 
this class of cases a principle as old as jurisprudence itself. The equity 
of the statute finds support in another view. It is the actual occupants 
of the lands of the country who lay out and open the public roads, build 
the schoolhouses, and erect and support churches; and it is thèse and 
such like public improvements that are the chief factors in increasing 
the value of the lands. As a rule, those who recover the lands from the 
bona fide settlers hâve contributed nothing towards thèse public improve- 
ments, and hâve done nothing to add to the valueof the lands. As to 
them, the increase in value from thèse and such like causes is an un- 
earned incrément. But with the settlers on the lands it is otherwise. 
Their time and money hâve been expended in making and maintaining 
thèse public improvements, which, while they operate to increase the 
value of the lands, add nothing to the value of the improvements on the 
lands when they come to be valued separately from the lands. It is not 
very obvions, therefore, what superior equity the plaintiff has over the 
occupant to the increase in the value of the land, produced by the money 
and labor of the occupant. But the statute is impartial. It fixes as a 
uniform date. for the valuation the date of the occupant's entry upon the 



446 FEDEBjtli teEPÔKTÉB , VOl. 52. 

laM;;*ithoïil regard tÔtHê question whelher the latid was wdrth more 
Ôr lèàSï mt'that' tialé th&ft àt ahx)ther. ïn its practical o^ratiôn itiiiay 
sbtnèijîMéë lïiàke for the oecûpànt atid sometimes for thé ownér.^but ît 
prbMèly cornes as near Woi^kiiig out jufet results as any Other fixed gên- 
erai* fele that could be fràinëdon thé sùbjéct. At aïi^ rate, the legisla- 
tùW thbtight so, and thàt cètiéludea discussion. 

Th(é &ët must not be o'i^erlpôkéd that the improvements are valued as 
of thë'daté when they are léast valuable. The occupant is not entitled 
to thei!r eosts, nor to theâr valUe when new, but only to their value at 
the tSmô of the trial, whlch must be measured by the benéfits which the 
o#ner'Will'receive frotii thetn in their then condition. Story, Eq. Jur. 
ilQ^i McMùrray v. Day- 70 lowa, 671, 28 N. W. Rep. 476; Childs v. 
SHotôer-, «itpra. While tiiiie'may add to the value of' the land, it is con- 
staiitVj'- détèriorating and dimiiiîshing the value of the improvements. 

Thé'ëfèitié'of Nebraska bas legislated twice on the subject of the rights 
of odiùpying claimants; The first act Was passed in 1873. That act 
providèd thàt the occupant ghould not be thrown but of possession until 
hë hàd been pàid the assesîied value of the improvements, unless he re- 
fïisédj tipon demand of the owner, to pay the appraised value of the 
laiid. Gen. St. Neb. 187â, c. 51, § 1. The owner was given the 
optîiin to pay the occupant the value of the improvements or to sêll 
the lând to the occupant at its appraised value at the date of the judg- 
ment; and, if he elected tô seli, and the occupant declined to pay for 
the lahd within the timefiSed by the dourt, he forfeited his possession 
and his improvements. Id. § 819. lû practice it was found this act 
afforded émail protection to many occupants. As a rule, the settlers 
who improved the landS wère not opulent. They were most commonly 
poor men, who investëd ail their meftiis in the first purchase of their 
lands and in improving them, and whèn their titles failéd they were 
without thé mteans to purchase the lands a second timë. This was the 
plight of most of the occupants who stood in need of the protection af- 
forded by an bccupying claimant's laW, but under this âct there was no 
protection for them, unleas they had money enough to buy the land a 
second time, atid at its increased value. This they did not haVe, and as 
a resuit of their poverty the act Confiscated the improvements to the use 
of the successful plaintiff ih thé ejectment suit. This was the state of 
the law when the act of February 23, 1883, was passed. That act was 
obviously passed for the pûrpose of affording to the occupant a larger 
measure of protection than he enjoyed Under the act of 1873. This waa 
effected by amending the statute in several important particulars. Un- 
der the act of 1873 thé laJiid was valued as of the date of the judgnient. 
By the amendment of 1883 it is valued as of the date of the occupant'a 
entry. Gobbey, Consol. St. Neb. 1891, c. 47, § 4383. The first act 
providèd there should be a judgment in favor of the occupant for the 
Value of the improvements without defining its nature or effect. By the 
last act this judgment is termed a "dècreë," ànd it is declared "such de- 
cree shall constitute and be a lien on said ïeal estate." Id. § 4385. 
By the first act, if thé occupant failed to pay the value of the land upon 
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the owner's élection to convey, he was dispossessed, and lost hîs improve- 
ments. By the last act, if the, occupant déclines to purchase the land 
when a conveyance is tendered by the owner, the occupant still has the 
right of possession, and cannot be dispossessed until the owner deposits 
with the clerk of the court the value of the improvements. Id. § 4388. 
By the act of 1883 itis provided that "the occupant or claimant shall 
in no case be evicted from the possession, ordeprived of his right in the 
premises, except as provided in the two preceding sçctions. * * *" 
Id. § 4389. The two preceding sections are sections 4387 and 4388. 
The first provides that, if the owner elects to pay the value of the im- 
provements, and does so, a writ of possession shall be issued in his fa- 
vor; and the second that, if the owner elects, to sell, and the occupant 
déclines to buy, then the owner must deposit the value of the improve- 
ments with the clerk of the court before he can hâve a writ of possession. 
The act as it appears in the gênerai gtatutes still contains a clause which, 
taken by itself, would indicate a di.Ëferent policy. Its présence in the 
statute wfll now be explained. The act is a long one. In amending it 
the old act waa copied in the,main, the amendments being effected by 
striking out short sentences hère and there in the sections and iuserting 
others in their place; thus making the changes we hâve indicated. The 
last clause of the first section of the act (section 4380) contains an im- 
plication to the efifect that, unless the occupant pays the value of the 
land upon demand of the owner, he must be turned out of possession. 
This clause was in the original act, and was proper enough there, and 
in harmony with the other provisions and the policy of that act; but it 
is now plainly in conflict with the subséquent sections of the act as 
amended in 1883, and with the obvions policy and purpose pf those 
amendments, and was superseded by them. 

Briefly, then, the légal effect of the amended act is to give the occu- 
pant a lien on the land for the value of the improvements, and the pos- 
session of the land until the improvements are paid for. He does not 
forfeit his right of possession, or his right to receive pay for his improve- 
ments, by declining to accept the owner's oflfer to sell the land, as was 
the case under the act of 1873. Nor does the owner forfeit his land by 
failing to pay for the improvements. The amended act was designed to 
relieve the occupant from a forfaiture of his improvements upon his fail- 
ure to pay for the land, and not to impose oia the owner a forfeiture of 
his land upon his fallu re to pay for the improvements. The odious 
feature which forfeited the interest of one party in the property, if he 
was unable or unwilling to pay for the interest of the other, is eliminâ,ted 
from the statute. Their rights are reciprocal in the respect that they are 
nonforfeitable. The owner of the land has the élection to pay the ap- 
praised value of the improvements and take the property. If he dé- 
clines to do this within such time as the court shall direct, then the oc- 
cupant, upon paying into court the appraised value of the land, is enti- 
tled to a decree vèsting4he title in him. Id. § 4389. Beyond this the 
statute in tèrms does not go. It makes no provision as to what shall be 
done whén the owner déclines to pay the appraised value of the im- 



448 FEDERAL BEPOKTEB, Vol. 52. 

provéments, and the occupant déclines to pay the appraised value of the 
lahd. Where thîs is the case, a court of chancery will not decree that 
either party tfréreby forfeits his rights. Equity abhors penalties and 
forfeitures, and tvill enforce the rights of parties by more rational and 
équitable methdds. A court of chancery may be compelled to énforce a 
hard bargain, but never makes one itself. Equality is equity, and, in 
the absence of a statute expressly giving priority to a decree for the value 
of the land oyer a decree for the value of the improvements, equity will 
treat the parties as having rights in the property in proportion to the 
value of the lands and improvements respectively, and will divide the 
property, or the fund derived from ils sale, accordingly. 

The occupying claimant's law of lowa, which has been in force for 
more than 40 years, makes the occupant and owner, if neither pays the 
other, tenants in commoti'in proportion to the value of their respective 
interests. Referring to this provision of the statute, the suprême court 
of that state says: "And we think the provision of the act of 1851, mak- 
ing the parties, if neither paid the other, tenants in cômmon, a most 
équitable way of adjuslîng the respective rights of the innocent owner of 
the property and the ftonaj^deimprover pf the same." Ckîlda v. Shower, 
supra. We agrée with that court that the rule mentioned is an équitable 
and just method of adjùsting the rights of the owner and occupant in 
such cases. Although what are usually termed "équitable considéra- 
tions" may hâve induced the législature to enact the statute securing to 
the occupant the righttc) pay for his improvements, theright, whenonce 
estàblished under the statute, becomes an absolute, vested, légal right, 
of equal dignity with the right of the owner to be pàid the appraised 
Value of the knd. Flynn v. Lemimx, 46 Minn. 468, 49 N. W. Rep. 
238; Oraig v. Dunn, 47 Minn. 59, 49 N. W. Rep. 396. Neither is en- 
titled to préférence over the other. The statute makes none, and the 
courts should not àrbitrarily discriminate. As was said by the suprême 
court of Arkansas in référence to thé occupying claiipant's law of that 
state: "It is a rule for administering justice, and the principle of it is 
that no one ought to bé enriched at the expense of ànôther." Beard v. 
Dans&jr, 48 Ark. 183, ,2 S. W. Rep. 701. 

The suprême court of Kansas, in a gênerai discussion of the occupying 
claimant's law of that state, holds that, if the owner elects to take the 
value of the land, and tenders a deed, thereupon "the land, in law and 
•equity, becomes the property of the" occupant, "and ail the plaintiff is 
then entitled to is the, value of the land." And the court adds: 

"In ]ust what way he may recover that value the statute, as it now stands, 
does not prescribe. « * * Under the statute before it was amended in 
1873, if the défendant did not pay the value of the land tothe plaintiff within 
a reasonable time, — to be flxed by the court, — the plaintiff might then hâve 
his writ of éviction to obtain possession of the land; but under the law as it 
now stands he is not entitled to any such writ. TJnder the law as it now 
atands the plaintiff would probably be entitled to cûmmenoe an independent 
action to siibjectthe land with the itnprovement to the payment of his claim, 
and to sell his land with the improvements for that purpose, for undoubtedly 
his claim is a lien, and a piior lien, upon the land. It is possible, however, 
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that the plaintif! may hâve some other remedy. It is not necessary, however, 
in this case, to détermine what the plaintifls' remedy, or their best remedy, 
is. * • *" Stephena v. Ballou, 27 Kan. 594. 

The priority of lien in favor of the owner for the value of the land un- 
der the Kansas statute, it would seem, if it exista at ail, is obtained by 
making the occupant an involuntary purchaser of the land, and compel- 
ling the owner to fo reclose as upon a vendor'a lien. We do not think 
this rule is applicable to the Nebraska statute. The spirit of that stat- 
ute is what the letter of the statute is in lowa; and where the owner does 
not pay for the iniprovements, and the occupant does not pay for the 
land, they should be regarded, in efifect, as tenants in common in pro- 
portion to the value of their respective interests, with the sole right of 
possession in the occupant so long as the joint tenancy continues. How 
is this condition of things to be terminatèd ? In a court of chancery the 
solution of this question is not difRcult. The court, upon the motion 
of either the owner or the occupant, will decree the sale of the property, 
and distribute the proceeds of the sale to the parties in proportion to 
their respective interests. We agrée with the views expressed in the 
briefof thelearned counsel for the appellees, that equity, having obtained 
jurisdiction, will retain it, to do complète justice, and finally settle the 
rights of the parties, and that to that end the court may decree a sale 
of the property and the distribution of the proceeds according to the 
rights of the parties. 

We hâve sought to follow the view of the suprême court of the state 
of Nebraska in its interprétation of this statute as far as it has been 
called upbn to construe it. We recognize the fact that the judicial de- 
partment of every government is the rightful exponent of its laws, and 
especially its suprême law; and, should the suprême court of Nebraska 
hereafter put a différent construction on this statute, this court will 
thereafter conform to that interprétation. 

The decree of the court below is reversed, and the cause remanded, 
with instructions to the court to enter a decree confirming the master's 
report, and declaring that the value of the land at the date of the com- 
plainants' entry thereon was $1,300; that the value of the lasting and 
valuable improvements put upon the land by the complainants prier to 
receiving actual notice of the adverse claim of the défendant, after de- 
ducting therefrom the net annual value of the rents ' and profits of the 
lands received by the complainants after having received notice of de- 
fendant's title by service of process, is $10,180; that said sum consti tûtes 
a lien on the land, and that the complainants are entitled to retain the 
possession of the land until said sum is paid, or the land is sold as pro- 
vided by the decree; that the défendant has the option to pay the value 
of the improvements at any time within 90 days after the entry of the 
decree, and upon the payment thereof into the registry of the court ail 
right and claim of the complainants to the possession of the land and the 
improvements thereon shall be thereby extinguished, and the défendant 
shall immediately be let into the possession of said property; that, if 
said défendant shall décline to exercise his option to pay for the im- 
v.52F.no.5— 29 
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proyementsftnd; tate the piioperty, thecoinplainanta shal],.for.90 days 
after the espiriatioiî of ,|he défendantes option, havé tbe option to pay the 
appraised value of the landj and^ tfpon thé payment thereof into the 
yegistry of the court t}>)% défendant shall exécute aijd, d^JJver to the com- 
pjainants, or depqsitiii.theclerk'a office for them, a deed for said land, 
and, failing so to do,:t]je decree shall operate tpjVest the légal title to 
saidilaqds in the complainapts; that, if the défendant déclines, to exer- 
cise hjig option to pa^'^he value of the iraprovements and take the prop- 
erty within the time spécifie^, and the complainants décline to exercise 
their pptfpn to pay the, value of the land within the time ^pecified, then, 
uponthçi motion of either the said ^défendant or the complainants, the 
court Ayill direct said land, with the improvements thereon, to be sold by 
the master, , af^isr giying the usual notice, to the highest bidder for cash 
in hand, The master shaU make, the purchas^r a dçed for the property, 
whichshall l^9,ve the efïect to ves^ in the purchaserall the right, title, 
estate, a^diptefestof the said défendant and the^ complainants in said 
jand and the iniprovemenlag thereon, ^^nd said purcha8?r shall be^ let into 
the possei?iaJOï^ of thesamp,, Aftpr payingcosts of the suit, tbe remain- 
ing proceetlB pf the sale çf a^jd land and improvements shall be paid 
tp the complaipants and thf» défendants in the proportion that the value 
of the improvements bearaio thie value of the lan^..; , 



SiAiTBi ec re7. Bain, Ibreasurer, V. Seabcàbd & R. R. Co^ 
iCirouit Court, s. D.Nprth CaroUna. September 30, 1892.) 

tUlLROAI> COMpInIBS— TaXATIOîï— CONTBAOT. 

The charter of the Boanoke BtUlnrâd Company, grantècl In 1847, (Laws N. O. 
lS4<H''<'t <>• S^i) proviSes, in sec^on 31 that ail the property of the company shall be 
vested in the stbckholders in proportion to theirshares, and "the same shall be 
deetneâpers'Oiiàl estate, and shall De exempt from any public charge or taz what- 
soever for the term of 15 yeai's; and thereaf ter the législature may impose a tax 
not exceçding 26 cents per annum për sbare on each share of the capital stock 
wheneTërthë tmnuàl profits thereof shall exoeed six petcent. " Section 38 requires 
the président of the companyto tuaksto the leglslaturean annual report ofreceipts 
and expenditùres. Hela, that the right of the législature to impose the charge did 
not dépend 'QpDh' the taxing power, but ùpon the cbàrtér contract by which it 
granted tbe;fr^neblse,;%nd that the-taix'was properly payable by the corporation, 
and not by the indlvidiial shareholders. 

ÊASTE— liACHB^.''' '^' ' . 

As the right to t&e taz depended étitirely on cont'raot, the f act thatthe state never 
demanded any tax until ,1891 did not) d^bar it from then assessing the tax for each 
year froTii'l866, from which tlihé the profits had éxoeëded 6 per cent, pet aùnilm. 
If lâches coiildbei Imputable to the législature in failing to make demand forso 
long a time, it was exoused by t^le fact tiiat no report of tba oompapy's business 
was évermade; as required by sectibn 88 of the chartet, until 1889. 

Same— BtTsOT ôF CoNsoLiDATioSi ' '• 

The Boapoke Bailroad lay entlrf ly }n North Carolina, btit terminated at Margair- 

, ettsville, on the border of Virginia.^ At ttè same time therp existed a Virginia cor- 

' ' poratioB, Uiè Se^bôàM & Boanoke Company, owning a' road lyiag mostly in that 
State, but exteading to Margarettsvilie. . In 1849 the législatures of the two stateS 
Consolidated tbe two corporations, thé North Carolina p,ct deolaring (Laws 1848-49, 
0. 88, § 13) thâVthe stookhôlders of thé Beaboard & Roanoke Company were thereby 

: constituted atoçkholders in the Roanoke Company, with the same rights, powers. 
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privilèges, and franchises as'iï'tlièy had subsoribed an eqtUal amount in the Boan- 
oke Company. Held, tbat this act operated to increase the shares of the Boanoke 
Company by ail the shares of the Seaboard & Boanoke Company, and tbat the lat- 
ter Company became subject to the burden stipulated for jn.the charter qf the for- 
mer, and yras bbund to pay the tax on ail its shares, irrespect! ve of the proportion 
■ of its property lying in North Cafolina, or of the oitizènahip of its stockholders. 

At Làw. 'Action by the state of Nbrth Carolina, on the relation of 
Bain, public treasurer, to recover a tax alleged to be due from the Sea- 
board & Roanoke Railroad Company. Judgment for plaintiff. 

Atty. Gen. Davidson, C. M. Busbee, F. H. Busbee, and Armistead Jones, 
for plaintiff. 

L. E. Watts and Batchdor tfc Devereux, for défendant. 

Seymoue, District Judge. This action was brought by the public 
treasurer of North Carolina to recover certain taxes alleged by him to be 
due by the défendant corporation under its acts of incorporation and 
under chapter 823, § 38, of the Public Laws of North Carolina of 1891. 
By the last-mentioned act, the gênerai asserably imposed a tax upon de- 
fendant Company of 20 cents per annum upon each share of the capital 
stock of the défendant for the years from 1862 to 1892, both inclusive. 
The Seaboard & Roanoke Railroad Company is in North Carolina the 
successor of the Roanoke Railroad Company, chartered in 1847. Laws 
N. C. 1846-47, c. 87. Section 24 of said chapter 87 contains the fol- 
io wing provision: 

"AU machines, -wagons, vebicles, and carriages purctiased, as aforesaid, 
with the funds of the company, etc., and ail the works of the said company 
constructed or property acquired under the authority of this act, and ail 
profits which shall accrue from the same, shall be vested in the respective 
stockholders of the company forever, in proportion to their respective shares, 
and the same shall be deenied personalestate, and shall be exempt from any 
public charge or tax whatsoever for the term of fifteen years; and thereafter 
the législature may impose a tax not exceeding 25 cents per annum per share 
on each share of the capital stock whenever the annual profits tbereof shall 
exceed six per cent. " 

At the time of the passage of this act the Roanoke Railroad Company 
had an actual capital of $200,000, with the privilège of increasing the 
same to $400,000; and its line of road extended from Weldon, N. C, 
to Margarettsville, in the same state, but on the borders of the state of 
Virginia, a distance of a little less than 20 miles. At the same time, 
there existed in Virginia a corporation owning a line of railroad from 
Portsmouth, in that state, to Margarettsville, about 60 miles in length. 
By the act of 1848-49, c. 83, (Laws N. G.,) the stockholders of this 
corporation, known as the Seaboard & Roanoke Railroad Company, were 
constituted stockholders in the Roanoke Railroad Company. Section 
12 of said act reads as folio ws: 

"Sec. 12. Be it enacted by tbe gênerai assemblyof îf. C.,"etc., "that, from 
and after the time when this act shall take effect, the stockholders of the S. 
&B. K. B. Co., a corporatioa incorporated by the législature of Va. by an 
act dated Feb., 1847, and other acts, be. and they are hereby, constituted 
stockholders in the Roanoke R. R. Co., incorporated by the législature of N. 
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C. by act dated Jan. 15, 1847, witb tbe samerights, powers, privilèges, and 
franchises as if tliey had subscribed an equalamount in the said Boanoke R. 
B. Co. ; and ail tolls, franchises, rights, privilèges, powers, and profits then or 
at any time thereafter owned; acquired, or enjoyed by tlie stockholders of said 
Boanoke B. B. Co. sball belong to tbe stockholders of the said S. & B. B. Co. 
in proportion to the number of shares by eacb of tbem owned; and, from and 
after tbe time when tbis act sbaU take eflect, ail property owned, acquired, or 
enjoyed by eiliher of said corporations shall be taken to be the joint property 
of the stockholders, for tbe tirae being, of the two corporations." 

The only other statutory provision necessary to be considered is sec- 
tion 38 of tlie first-cited act, the one chartering the Roanoke Railroad 
Company. It reads as folio ws: 

"Sec. 38. That it sball be tbe duty of the président of tbe said company on 
the first \yeek in December of eacb and every year to transmit to the gênerai 
àssômbly a, correct statement of tbe receipts and expenditures of said com- 
pany dUring the year preceding." 

The case has been heard ùpon bill and answer, and certain admitted 
facts. 'The, material facts admitted are the following: (1) The Com- 
pany did nût eàrn 6 per cent, for the years 1862 to 1865, inclusive. 
(2) The hiiniber of shares in the Consolidated company known as the 
Seaboara"& Roanoke Railroad Company was from 1866 to 1868, inclu- 
!sivè, 8,682 shares; for 1869, 11,293 sÉares; for 1870, 12,814 shares; 
for 187i; 12;784 shares; for 1872, 12,784 shares; for 1873, 12,801 
shares; for 18'74, 12,998 shares; for 1875, 13,404 shares; for 1876, 
13,494 shares; for 1877, 13,504 shares; for 1878, 13,504 shares; for 
1879, 12,996 shares; for 1880, 12,996 shares; for 1881, 13,013 shares; 
for 1882, 13,017 shares; for 1883, 13,022 shares; for 1884, 13,028 
shares; for lâ'84-l891 , inclusive, 13,029 shares. (3) Of this number 
361 shares only are owned by eitizens.and résidents of North Carolina. 

(4) That no tax was ever imposed on the Seaboard & Roanoke Railroad 
Company, uhder thé provisions of its charter, until the one in question. 

(5) That tjie Seaboard !& Roanoke Railroad Cornpany never filed with 
the législature àny report of its receipts and disburséments, as required 
Iby the charter, until November, 1889. (6) Since 1866 the company 
has eamed -Up^àfâs of 6 per cent, oh its shares. 

I The contention of the défendant is (1) that the entire tax is in viola- 
tion of the' contraot with the State created by the ehàrter ofl847; (2) 
that, if défendant be liable at ail for the tax, it is only liable for a pro 
rata portion thereof, proportionate to the amount of its mileage in North 
Carolina; (3) that the tax, the right to levy which is reserved by the 
charter of the Roanoke Railroad Cômpa:ny, is one on the stockholders 
of fhe company, and can only be le vied on résident stockholders, and 
Upon them, not for past years, but only for the year immediately pre- 
ceding the levying of the tax. 

It would be difficult, perhaps, to sustain the tax sued for as a prop- 
erty tax, under the constitution of North Carolina, or apart from: its con- 
tract character as a tax on the franchise of the road. Possibly the im- 
position for which thé State sues might be described as something due 
the state, but hot in the nature of à tax at ail. The right of the state to 
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coUect tlie amount sued for does not grow out of its power to tax, but 
out of its power to charge a price for the franchise granted by it. Il is 
not a tax on the property of the road or of the shareholders, because it 
is not measured by the value of the property or of the shares. It is an ■ 
imposition annexed to the franchise as a royalty for the grant; the con- 
tract priée to be paid by the company or its shareholders for the fran- 
chise granted to them. Bank of Commerce v. New York Oity, 2 Black, 
620; Altwney General v. Bank, 4 Jones, Eq. 287. This being the na- 
ture of the plaintiff's right, no technical rules embarrass the questions 
in the case. They ail dépend on the ordinary rules relating to the con- 
struction of contracts. Thèse questions are — First. Is the imposition 
properly placed on the company, instead of the private stockholders? 
Second. On what stock is the 20 cents a share properly chargeable? 
Third. For what years can it be charged? 

1. The statute, (Acts 1846-47, c. 87, § 24,) after vesting the prop- 
erty of the corporation in its stockholders, and declaring it personalty, 
provides that "the same"— that is, the property of the corporation — 
shall be exempt from any public charge for the term of 15 years, and 
that thereafter the législature may impose a tax "not exceeding twenty- 
five cents per annum per share on each share of the capital stock when- 
ever the annual profits thereof shall exceed six per cent." It is évident, 
in view of the above phraseology , and of the fact that the tax is upon the 
privilège of the franchise, that it rests upon the company as a company, 
and is properly chargeable upon the corporation. The rate of 25 cents 
per share is mentioned to fix the amount of the charge, not the persons 
from whom it is coUectible. 

2. No definite numberof shares of stock is mentioned as the num-^ 
ber which shall regulate the imposition upon the company. By the 
original charter, the number of shares authorized was from 2,000 to 
4,000. It is reasonable to suppose that, in fixing a compensation for 
the franchise to be paid as a rental during the entire existence of the der 
fendant's charter, it was contemplated that the amount to be paid should 
increase as the capital of the company should increase, However thàt 
may be, the contract is plain enough. The tax is upon each share of 
the capital stock. When the législatures of Virginia and North Carolina 
Consolidated the Roanoke with the Seaboard & Roanoke Railroad, it 
was expressly provided that the shares of the Roanoke Railroad should 
be increased by the shares of the Seaboard & Roanoke Railroad Com- 
pany. The same act which gives the défendant immunity from ail other 
taxation than that of 25 cents on each share of its stock places each 
share of that stock in the condition of the shares of the original corpora- 
tion. The Seaboard & Roanoke Railroad stands in the shoes of the 
Roanoke Railroad Company, with its privilèges and its contracts. The 
légal effect of the act of 1849 is the same as if it expressly provided that 
every share of the Seaboard & Roanoke Railroad should after the term 
of 15 years be liable to the tax of 25 cents a share. No other effect can 
be given to the whole act, and, in particular, no other construction can 
resuit from the words, "the stockholders of the S. & R. R. R. Co. ara 
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hereby constittited stockholders in the Rbanoke E. R. Co." The num- 
ber of shareb oifthe défendant coinpany cannât b© incréased without its 
consent, but^ when increased by sbch consent, the proportional rate of 
compensation chargeable against the Company on account of the fran- 
chise is increased in accordanoewith the terms èf the original charter. 
The view which the court taises ofthe imposition sub lite disposes of the 
contention' df défendant that the tax can be imposed only on the stock 
of stockholders residing in Ihe state, or only on that proportion of the 
stock which would equitabiy represent the one-fourth part of defendant's 
line which lies within the limits of North Carolina, As has been said, 
in substance, the lax is not upon theshares, but is only measured by the 
number of the shares. It is not upon the property of défendant. It is 
therefore immaterial where the shareholders réside, and what property 
défendant owns in North Carolina. The tax is a charge agreed upon be- 
tween the parties,^ — -the price put by the state upon the franchise pur- 
chased by défendant, — 7and has uaught to do with any thing other than 
the contracl itself. 

3, The tax is colleetible for every year since 1868. No time runs 
against the state. No possible presumption of payment exists. If lâches 
could be attributable to the législature in not demanding the 26 cents 
for the years since 1866, as each year expired, under any state of cir- 
cumstances, it could not under the facts of this case, for it is admitted 
that défendant never until 1889 made the report of its receipts and dis- 
bursements required byits charter, and which might hâve formed the 
basia of the tax. Some weight would be due to the objection that a 
past tax upon the stockholders of a corporation cannot be reasonably col- 
lected of the corporation. In such case the tax is only colleeted of the 
fltockholders through the corporation. The corporation can justly be 
required to pay its stockholders' taxes if it has funds of theirs, which it 
can withholdto the extent ofthe tax so paid, and not otherwise. The 
profits of a corporation are supposed to be divided annually. The stock- 
holders are a perpetuaîly changing body. But this tax is not one upon 
the stockholders. It is one on the corporation itself. If it is said that 
there is injustice in coUecting now, after the lapse of 25 years, the tax 
of 1866, when perhaps ail the stock of défendant company has changed 
owners since that time, the answer is, Jïrsi, the contract allows it; and, 
eecond, each purchaser of stock bought his shareswith the unpaid bur- 
den of this charge resting on them. 

The judgment. ofthe court is that plaintiff recover the amount of the 
tax according to the admissions in the pleadings and facts agreed, and 
costs. 
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RiCHTEB P. AnCHOB ReMBDY UO. 
(Circuit Court, W. D. PennayUxmia. September 14, 1893.) 

1. TbADE-MaBK AT COMMON LAW — RiOHTS OT PORBIGNBKS. 

A f oreigner engagea in manufacturiug and selling médical préparations In his 
own country, under a registered trade-mark, bas no common-law right to such 
trade-mark in the tTnited States, such as will enable him to olaim tÏÏe same, on 
establishing a brancU business hère, as against a doméstlc flrm which bad an 
established business under a slmilar trade-marl^ adopted in good faith, before he 
had sold any goods in this country. 
8. Same — Abandonment — Rbgistbation. 

A foi"eigner wbo registers in this country a trade-mark oonsisting of "a red 
anctapr, in a whlte oval spaoe or fleld, » in connection with partioular words, can- 
not afterwards enlarge his rigtits, as against persons having in good faith. an 
established business under the symbol ot an anchor, by a new^egistratlon, claim- 
Ing broadly the use of the picture of an anchor. 

In Equity. Suit by F. Ad. Riohter & Co. against the Anchor Rem- 
edy Company for infringement of a trade-mark. Bill dismissed, 
A, V, BrieBcn, W, Bakewéll, and W, L. Pierce, for complainant. 
A. H. Ckirke and Barton & Barton, for défendants. 
Before Acheson, Circuit Judge, and Buffington, District Judge. 

AcHESON, Circuit Judge. In the fall of 1887 the défendants, under 
the name of the Anchor Remedy Company, engaged, and hâve since 
continued, in business, at the city of Pittsburgh, as manufacturers and 
vendors of proprietary medicines of their compounding, marking their 
labels, wrappers, and bottles with their business name, and with the 
représentation of a black anchor, and designating their corapounds 
"Anchor Liniment," "Anchor Rheumatic Remedy," etc. In adopting 
this name and symbol the défendants acted in good faith, believingsuch 
use to be original with them. Their labels, wrappers, and packages hâve 
been always distinctly marked "Prepared by the Anchor Remedy Com- 
pany, Pittsburgh, Pa." " Laboratory , corner Liberty and Fourth streets, 
Pittsburgh, Pa." The plaintiff, Dr. F. Ad. Richter, a citizen and rési- 
dent of Germany, by his bill, filed November 13, 1890, seeks to re- 
strain the défendants " from selling proprietary medicines having thereon 
any labels, or wrapped in any wrappers, or contained in any bottles, 
having printed, blown, or otherwise applied the word 'Anchor,' or the 
pictorial représentation of an anchor, and from using the word 'An- 
chor ' as part of their firm name, or the pictorial représentation of an 
anchor in any connection whatsoever in their said business." In effect, 
the plaintiff claims an exclusive right to use in the United States the 
word "Anchor," and the symbol of an anchor, in connection with the 
manufacture or sale of médical compounds. 

The bill, which describes the plaintiff as "a citizen of the empire 
of Germany, doing business as F. Ad. Richter & Co. , in the city, county, 
and state of New York," sets forth that he has been engaged in the city 
of New York, "for a number of years last past," in the sale of proprietary 
medicines manufactured at his factory; and that, about the year 1869, 



456 FEDERAL E^IPOETER, Vol. 52. 

"your orator, being so engaged in the sale of proprietary medicines, 
adopted, applied, and used, as a trade-mark of certain proprietary med- 
icines of his manufacture, the pictorial représentation of an anchor, 
and the Word sy m bol 'Anchor^' which trade-mark or emblem was by 
him applied and used by printing upon labels, blown into bottles, and 
othenvi^e;" and that the sattie wais registered on July 23, 1889, in the 
United States, agreeably to the act of oongress. The proofs show that 
tbe' ji)laintiff's factory is at Rucjolstadt, Germany, wheire his goods are 
and aiways hâve been manufactured, marked, labeled, and put up for 
the market. Ail the plaintifiPs médical compounds — of which we hâve 
beforeus many spécimens — are unmistakably German préparations, 
with pfinted labels, directions, etc;, thereon in that language, although 
having also labels in English; and they are a.11 distinctly marked, 
"Manufactured by F. Ad. Richter à Co." 

The bill, it will be perceived, is quite indefinite as to the length of 
tittaé-the plaintiflf had been engaged in thé city of New York in the 
sale of Ma medicines befôre this suit "was brought. Nor do his proofs 
certainly fix thé daté When his branch saleshouse was éstablished in that 
city, It was, undoubtedly, after May 1, 1887, for Charles Bernhart 
Drugulin, wlio opened that hbuse for the plaintiff, did not leave Rudol- 
stadt until that date. Prior to that time the plaintiff had no estab- 
lishment ib'the United States/ Neither had he ever<s6ld any of his 
médical doihpounds in this couritry before he opened his New York 
branch house. It is true tbereihàd been previously some importations, 
to a' limited extent, into the United States of the plaintiff's medicines, 
but byi'drùggists and others who sent orders for the medicines to Rudol- 
stadt to supply persons who had iived in Europe, and there had used 
theta.^: '■ y >'■' ■'■:■ ,:■.■. '..■•••-,.. 

Prior to his engaging in bûsinessi in New York the plaintiff's use of 
the Word "Anchor" and symbol df aniànchor was in the empire of Ger- 
many, and it is in évidence that hp there registered the picture of an 
ailchor as a trade-mark on Mayl, 1875^ for chemical pharmaceutical 
préparations and «pecialties, soaps, liquors, and othèr dësignated things; 
on February 25^ 1876, for pharmaceutical préparations and specialtiés 
and other named articles; on February 25, 1878, for pharmaceutical 
préparations; on May 18, 1880, for chemical and pharmaceutical prép- 
arations of any kind, etc.; on June 7, 1880, for alcoholic drinks of any 
kihd and other specified articles; and on March 7, 1885, for a number 
of things, including ail kinds of toys for children, tobacco and tobacco 
fabrics; and the certificates before us show registered announcements at 
varions dates of the further" rétention" of the trade-mark. We hâve 
not been shown the law of the German empire in relation to trade- 
marks, nor bave we any évidence asto what rights, if any, the owner of 
a trade-mark there has outside of his registration. 

As stated in the bill of complaint, on July 23, 1889, the plaintiff reg- 
istered in the United States patent ofKce, under the act of congress of 
March 3, 1881, an 'anchor trade-mark for médical compounds. But, as 
,we hâve seen, thtit règistry was long after the défendants had engaged in 
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their said business, and, indeed, after this dispute had arisen between 
them and the plaintifF, and this lawsuit had been threatened. A fac- 
similé of the plaintiff's trade-mark, as alleged to be used by him, accom- 
panied his 1889 registered déclaration, which latter contains the follow- 
ing stateraent: 

"My trade-mark consists of the représentation or picture of an anchor and 
the Word symbol 'Anchor.' Thèse hâve generally been arrangea as shown in 
the aceompanying facsimile, which contains, in an ornamental panel, two 
représentations of an anchor in white upon a black groundwork, surrounded. 
by a white border of oval shape, and the word symbol 'Anchor,' in connec- 
tion with the words 'Pain Expeller,' or other words relating to the médical 
compounds in connection with which the trade-mnrk is used; but the words 
'Pain Expeller,' the color of the représentation of the anchor, and the color 
and shape of the groundwork and surrounding border are immaterial, and the 
words ' Pain Expeller,' and the border and spécial groundwork, may be omit- 
ted altogether without materially altering the character of my trade-mark. 
I prefer to use both the représentation or picture of an anchor and the word 
symbol «Anchor,' but the picture of an anchor may be used alone without 
materially affecting the character of my trade-mark, the essential feature of 
which is the picture or représentation of an anchor. This trade-mark I hàvé 
used continuously in my business since the Ist day of March, 1869, and it 
was registered for the German empire on the 20th day of May, 1875. " 

The said registered /acsimiZe, besides the characteristics above men- 
tioned, contains printed lengthwise alougthe faCe of the panel above thé 
désignation "Anchor Pain Expeller" the words "Genuine is only," and 
below said désignation the words, "Of Richter's Manufactory." 

The défendants never used û\\s facsimile, nor anything (aside froto the 
Word "Anchor," and the symbol thereof) having the remotest resend- 
blanee to it. The plaintiff's bill rests upon his r^istered trade-mark of 
1889, and also upon his supposed common-law right to the exclusive 
use upon médical compounds of the word "Anchor" and its emblem. 
But the proofs reveal the important fact (undisclosed by the bill)that on 
July 7, 1885, the plaintiff, as the sole proprietor of the house of F. Ad. 
Richter & Co. , registered in the United States patent office an anchor 
trade-mark declared of record to hâve been "adopted" by him for his 
use as a "trade-niark for médical compounds," which is much more lim- 
ited in its scope than the registered trade-mark of 1889. His déclara- 
tion in this 1885 registration contains the following statement, which is 
hère inserted at length for the sake of comparison between it and his 
statement already quoted: 

"My trade-mark consists of letters and words and an arbitrary symbol. 
Thèse hâve generally been arranged as shown in the aceompanying /acs«»w7e, 
which facsimile is a représentation of a red anchor in a white oval space or 
fleld, with thé words • Schutz-Marke'' and ' Trade-Mark ' on the oval border, of 
black or gray color, and the words ' Garantie de l'Authenticité ' above the 
représentation of the red anchor, and • Beweis der Echtheit ' below the rep- 
résentation of the red anchor, the whole being surrounded by a border of 
black or gray color, with small anchors in the corners; but the outside bor- 
der may be omitted at pleasure, without materially altering the character of 
my trade-mark, the essential feature of which is tlie représentation of a red 
anchor in the oval space or fleld. This trade-mark I hâve used continuously 
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in my bps/ftef9,fiinçe:tbe year 1869, aijMÎ it was registered for the German 
empire on i^li(Ej'^()jçh'of the^month o|Hay,': 1875/' / ^ 

It ia not pivtiBûded tha,t the defeodants hâve ; infringed the rights ci 
the plaiûtiff Jîàder his original United States registration. Neither oan 
it be successfuUy maintained that by virtue of his second United States 
registration the plaintiff could acquire any new rights to the préjudice 
of the défendants in; their previously established. business. Nor do we 
perceive any good basis for the claim that, independently of his United 
States registrations, the plaiiitifif had aoquired, as against the défendants, 
a commoii-là'W' rîght to the exclusiA^e Use in the United States of the word 
"Anchor" ànd îtg symbol, in connection with the manufacture and sale 
of médical, çonipounds. ^s we hâve seen, prior to his first registration, 
the plaiiitiff Ji^d; never sold in t^e Uoited States any of his medicines. 
Nor had he himself made any importations thereof before that registra- 
tion. Having, then^ no trade iû this country, we do not see how the 
plaintiff cpûld well hâve heré a c6mhidh-law trade-mark. Browne, Trade- 
Marks, §§ 46, 5l. To sustaia the ttlaintiff s présent pretensionsiii that 
regard, might, indeed, prove to,,t)e'(aQ embarrassing précèdent, in view 
of the great number and variçty pf .?irticles to which his anchor trade- 
mark as registered in Germany applies. But, furthermore, certainly a 
trade-mark may be abandoned, (Id. § 674,) and what clearer évidence of 
abandonmeht of the right to thei. tihlimited use of the anchor emblem 
could there feethan was furnishéd % the plainiifif's restricted registra- 
tion on July 7, 1885? He therçby. gave public notice to ail traders, and 
others, in the tj^iifed States, that he adopted as his trade-mark for méd- 
ical comppunds, not the represéijifetion of an anchor generally, but "a 
red anchor in the [white] oval spàçpor field." This limited registration 
WS thé very, deUbçrf^té act of the plaintiff, and he mùst abide the con- 
séquences. It would'bea perversion of the right to registration under 
thé açt of cpngréss, of which the plaintiff availed himself, and would 
amountto a fraud on other traders,^to permit the plaintiff now to assert 
broader rights in the anchor as a trade sj'mbol than his public registry 
in 1885 disclosed. True, section 10 of the act déclares "that nothing 
in this act shall prevent, lessen, inapeach, or avoid any remedy, at law 
or in équity, which any party aggrieved by any wrpngful use ofany trade- 
mark might hâve had if the provisions of this act had not been passed." 
But the act requires that the application for registration shall be accom- 
panied by a written déclaration, verified by the applicant, that the de- 
scription and /acstmzie presented for registry truly re^reSent the trade- 
mark; and section 10 gives no coûntenance to the idea that a person, 
availing himself of the benefits of thé act, may regigter as his trade-mark 
a peculiar représentation of a coinmon emblem, exhibiting spécial and 
distinguishing features and a partieular combination, and yet afterwards 
claim the emblem pure and simple, without regard to such features or 
combination. To tolerate this would be to defeat the very purpose of 
the act. 

We bave only to add hère tha^ ail spécimens of the plaintiff 's goods 
before us asexhibits hâve iinpressed thereon his red anchor symbol, and 
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it is a conspicuous and distinguishing sign. But then, again, the de- 
fendants' médical compounds in themselves are unlike in appearance 
those of the plaintiff, and their labels, wrappers, and phials,in size, color, 
and gênerai effect, are widely différent from his. We are altogether con- 
vinced, not only by the testimoriy , but by our own inspection, that the de- 
fendants' gôods as put upon the market are so easily distinguishable from 
those of the plaintiff that no purchaser or consumer using the slightest 
attention could mistake the one for the other. It isnot shown that any 
one has ever been misled. The défendants' labels, indeed, point di- 
rectly and unequivocally to proprietorship and origin. And, ûnally, 
we do not find in this record a particle of évidence tending to convict 
the défendants of any attempt or purpose to deceive the public orto per- 
petrate a fraud upon the plaintiff. 

In Desmond's Appeal, 103 Pa. St. 126, the suprême court of Pennsyl- 
vania held that the appropriation, as a trade-mark applied to compound 
medicines, of the word "Samaritan" in one combination of words, did 
not prevent its being used in other combinations; and hence that the use 
by the défendants of the name " Samaritan's Nervine" did not violate the 
plaintiffs trade-marks "Samaritan's Gift" and "Samaritan's Root and 
Herb Juices." The same learned court in Heinz v. Laiz, 146 Pa. St. 
592, 609, 23 Atl. Rep. 314, declared that «a court of equity will not 
restrain a person from using a device, on the ground that it infringes 
plaintifTs trade-mark, unless it is so similar in appearance that any per- 
son using such reasonable care and observation as the public gener^y 
are capable of using, and may be expected to exercise, would mistake 
the one for the other;" citing OUman v. Hunnewdl, 122 Mass. 139, and 
Desmond's Appeal, mpra. And this doctrine was distinctly approvéd by 
the suprême court of the United States in Manufaduring Co, v. Traîner, 
101 U. S. 51, 56. Upon the whole case, then, we are of the opinion 
that the plaintiff is not entitled to équitable relief. 

Let a decree be drawn dismissing the bill of complaint, with costs. 

BuFFiNGTON, District Judge, concùrs. 



Municipal Signal Co. et al. v. Gamewell Fire Alabm Tel. Co. et al. 

(Circuit Court, D. Massachusetts. August 10, 1898.) 

Ko. 8,588. 

1. Patents fob Inventions — Combination— Sionai, Ai«abmb. 

Letters patent No. 178,750, Issued June 13, 1876, to Henry Ennis, for an împrove- 
ment in télégraphie fire alarms, cover a device consisting bf a hammer arm for 
operating a beU, a pencil for recording a message on a traveling strip of paper, 
and a penpil for recording tiie time of day on the face of a rotating clock dial, ail 
oonnected by ahns and pivots to the armature of an electro-magnet, so as to be 
simaltanebusly operated oy an electrio current. Claim 1 is for a télégraphie re- 
cel ving instrument adaptes to register a message and record the time of its recep- 
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Mon, substçntially as and for the purpose set forth, Held that, while each of tha 
two éléments oovered by tUe olaim are old, the oombination is not a mère aggrega- 
tion, but, on the contrary, aohieres a new and useful resuit by co-operating ac- 
tion. 

8. Samb— Antioïpatiok. 

Thls invention was not antioipated by the old watohman's olocks which make a 
mark on a time strip when a button is pressed, or by the British patent of Octobei 
12, 1872, to Whitehouse & Phillips, for a reoordlng apparatus for public vehiçles. 

8. Same— iNJarasEMBUT— Bquivaibnts. 

Tbe olaim is infringed by an apparatus baving a magnet in the main circuit, 
whpse armature controls tha reoeiving device and time stamp as in the patent, not- 
withstanding that the motion Is communicated by means of relays or subcircuita 
instead of by levers; for, both means being well known, the one is merely the 
équivalent of the otber. 

4. Sam— Immaterial Vabiations. 

Inf ringemént is not prevented by the fact that défendants, instead of the Ennia 
time stamp, use, in substance, the Hinchman patent of July 29, 1873, which vras 
old at thô date of the Ennis patent; and it is immaterial that the Ennis machine is 
operated with two strips of paper, while défendants' machine uses only one. 

! lin Equity. Bill by the Municipal Sigûal Company, licensee, and 
Jfttoes F. Oyster, assignée, of letters patent No. 178,750, issued June 
là, i876, to Henry Ennis, for an improvement in télégraphie fire 
alarma, against the Gamewell Fire Alarm Telegraph Company and others, 
t<MJ infringement. Decree for complainants. 

:M^, Richardson & Stûrrow, toi: coax'pla.iQaats. 

Charles N. Judson, for défendants, 

CoLT, Circuit Judge. This suit and the three foUowing' relate to 
patents covering devices in a miinicipal signal System. By this appa- 
ratus signais are conveyed by electricity to a central station from boxes 
located at convenient places on the streets. Thèse signais or messages 
range themselves into two classes, — ordinary or patrol signais, which 
are sent by policemen on their beats, and emergency or want signais, 
such as fire-alarm, police, and ambulance calls. Several things are im- 
portant in the opération of a complète police signal System. Not only 
raust the message be reoeiyed at the central station, but the time of its 
réception should be at the same moment recorded. Again, the patrol 
signais sent in are very numerous, and do not require immédiate atten- 
tion, while the emergency signais are comparatively rare, but call for 
instant action, and therefore it is désirable that thèse should be distin- 
guished from ordinary calls by the ringing of an alarm, in order to at 
once arrest the attention of the attendant at the central office. Further, 
it is important that the signal boxes should operate with speed and cer- 
taîrity, ahd should be so construdted as to be inaccessible to mischievous 
persons who might send in false alarms. 

The principal parties to this suit are rivais in this line of business. 
In 1888 the city of Boston, being désirons of adopting an improved Sys- 
tem of police signais, advertised for bids, and the complainant and de- 
fendant companies wère 'competitors for this cootract. The apparatus 
reqùired by the city embraced the spécial features already mentioned, 

'Municipal Signal Co. v. Game^rell Fire Àlarm Tel. Co., (No. 8,537,) 52 Fed. Rep. 468, 
Municipal Signal Co. v. Gwnew,ell Pij-ë Alarm Tel. Co., (Ko. 3,589,) 52 Ped. Rep. 464, 
and Ganiewell Pire Alarm Tel. Co. v.Municipal Signal Co., (No. 3,543,^ 53 Ped. Rep. 471. 
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and the défendant company proposed in their letters and spécifications 
sent to the board of police to furnish such a System. They also con- 
structed a working apparatus, which was on exhibition at their office 
in Boston. This was seen by Mr. Martin, a person of large expérience 
in electrical devices of this class, and he describes the apparatus in dé- 
tail. One of the board of police also visited the office, and he testifies 
as to the opération of the System. It is necessary to state thèse facts to 
meet the position taken by the défendants respecting the first three 
cases under considération, namely, that complainants hâve failed in 
their proof of a technical infringement. In view of the évidence, how- 
ever, and in the absence of any évidence contradictory thereto on the 
part of the défendants, I must hold the proof on this point to be suffi- 
cient, and that this défense should not prevail. 

The présent suit bas référence to letters patent No. 178,750, dated 
June 13, 1876, granted to Henry Ennis, for improvements in télégraphie 
fire alarms. The patent was duly assigned to James F. Oyster, one of 
the complainants. The other complainant, the Municipal Signal Com- 
pany, has an exclusive license urider the patent. The invention is for 
a receiving instrument which simultadeously registers a message, records 
the time of its réception, and sounds an alarm. It consists of a ham- 
iner arm for operating a bell, a pencil for recording a message on a 
traveling strip of paper, and a pencil for recording the time of day upon 
the face of a rotating clock dial, ail of thèse parts being connected to 
the armature of an electro-magnet, so as to be simultaneously actuated. 
In the opération of the device, when the electric current passes through 
the magnet, the armature is attracted thereto, ànd, by reason of Con- 
necting arms and pivots, throws upward a pencil, marking the clôck 
dial, and also a perforating pencil, impressing or printing the slip of 
paper, while, at the same time, the bell-hamraer handle is thrown for- 
ward, and sounds an alarm. In this way, every time the circuit is 
closed by the transmitting instrument, an alarm is struck, a mark is 
made on the dial to indicate the time, and a mark is made on the trav- 
eling ribbon corr.esponding to one of the characters of the "Morse" or 
any other known télégraphie alphabet. 

The patentée says: 

"The various features of mydeVige maybe inodifléd, and their arrangement 
changea, without departlDg f rom the spirit of my invention. " 

The first claim is the only one in controversy, and it is as foUows: 

"A télégraphie reeeiving instrument adapted to register a message and re- 
cord the time of its réception, substantially as and for the purpoaeset forth." 

It is admitted that the éléments, considered separately, which com- 
pose the Ennis machine were oldat the time of the Ennis invention; 
in other words, a contrivance actuated by eléctricity for marking the 
time of day on a slip of paper by means of a dial revolved like clock 
work, a register for recording messages sent by eléctricity, and a con- 
trivance for soUnding an alarm by eléctricity, were well known in tha 
art at this time. The novelty, therefôre, of the Ennis invention must 
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cofleist'isn tbe çombinatioaç^ two;or.,more of thèse éléments bymeans 
off .jwjîlçii .à ;,new and ugeful resuit is,produced. The first daim 
jcnafees, ;np, référence to the, bell-alarni apparatus, so thatour présent 
inqitù'y ja limited to the , combination oi a message receiyer and a 
.time reçt^der in a télégraphie reoeiying instrument. While it is itrue 
that thes^ iqontrivances were old, it. is maintained by the çpmplain- 
ants that they were ae'yîer before so combined as to coact together 
and produce simultaneouslj^ , the , results Ennis describes. 

The; first ground of defep^e is that this invention is, a mère aggre- 
gation, 8Pd çonsequently ,n,9t patentable., But it is not true that the 
Ennis, ifljvention is a mefe, aggregation of old éléments. The Ennis 
.machine fepresents not, onjy. a new: org^nization, but it produces a 
new resuit. An aggregatioa is where two things are use independ- 
enlily, and ppera.te independently, and there is no new resuit; but the 
very essence of the Éni^is. invention lies in the co-operation of certain 
thirigp wh^ch it is contended ha<i pever before been made to co-oper- 
ate together. 

, Thi^i ferings us to the, considération of the prior art, which is in- 
vokedto show that there wasnothing patentable in the Ennis invention, 
or, if patentable, to limit it to the précise devices set forth in bis pat- 
ent., gi^çi; sustain this defençe, reliance is placed largely upoq the old 
watcbnoan's clocks whiph make a, ipark on the time strip when the 
watchniW' pwshes a button.at any particular place. I do think that a 
devi{;e^hich.,,OQly sends a 4ot indicating that a button hçs beenpressed 
can be considered^be message sending or receiving apparatus of Ennis. 
Thesf : clocks are not, prgani?e.di for the purpose and are, pot designed to 
transmit; messages. The most that can be said is that Ennis, in organ- 
i?ing his apparatus asa wliole, made use, of that part of, the dock mech- 
anism which reliâtes to the time when a certain thing is done. The 
Hamblet patent pf; July 1 , 1862, the Sheppard patent ofApril 9, 1872, 
and the Gillilaud patent of October 13, 1874, relate to watchman's clocks, 
^ad they do npteither aiitipipate or, limit the real invention of Ennis; 
<ind, the same may, be said of the British patent to .Groubman of April 
10, 1874, which was an apparatus for signaling trains on raiiways. 

Much reliance is placed by the défendants upon the British White- 
bouse & Phillips patent, dated October 12, 1872, fora recording appa- 
ratus specially applicable to public vebicles. The patentée says: 

"This invention is adapted to bodies in raotion bjmaking a written record 
of the time, Specd^ ànd distance run by such; * * * also by registering 
tbetimeafid place ofpeople or passengers entering or leaving public or pri- 
'^atèconveyances or buildings; also the reiiative numbers of such people or 
passengers, and, for watchman's telltales, recording not only tbe time of bis 
iJWti rèstirig, but thât àt which he may pass certain points of his beat. " 

i* Thp description o^ this lapparatus is crj;de, and the drawinas insuflS- 
oienf, And it is dojlbtful if it possesses any pr^ctical utility. Briefly, it 
cgiisists of three sypbon pens whic^i iraçe lines on a slip of paper kept 
ip motion by clockwork. One pen marks the time upon the paper by 
means ofji séries ,of points; anptherpen is connected to a wheel or axle 



MUNICIPAL SIGNAL CO. V. GAMEWEBL FIBE ALABM TEL. CO. 463 

ofthe véhicle in such a mànner as to produce waves or points across the 
paper at definite intervais, according to the distance traveled; a third 
pen is intended to mark the ingress or égress of each passenger, by be- 
ing deflected above or below the Une; The third pen, for registering the 
entrance or exit of passengers, is considered to hâve the most important 
bearing on the Ennis device. The force applied in its opération may 
be either pneumatic or eleotric. When electricity is used the pen is 
mounted upon a post which is turned on its pivot by a magnet, and 
this magnet is intended to be moved to one side or the other by cur- 
rents of opposite polarity sent through it, and the pen marks in accord- 
ance with the manner in which the ciirrents are actuated by the steps 
of the vehicle. When a person entering an omnibus puts bis foot on 
the lower sîep an angular mark is made below the line, and when he 
puts his fobt on the upper step an angular mark is made above the Une, 
and this is tri^e when a passenger gets eut, except that the marks come 
in the reverse brder with respect to the Une. Assuming that this device 
would work practically under the varîous conditions which surround 
passengers getting in and out of an omnibus, which may well be ques- 
tioned, still, what does it do? It merely records by means of a mark a 
certain açtîot, just the same as the watchman's clock records a certain 
action, and it is in no proper sensé the message reoeiver of the Ennis 
device. Without further considération I am satisfied that the White- 
house & Phillips patent does not anticipate the-invention of Ennis. 

The question of infringement remiains. In défendants' apparatus there 
is a magnet in the main circuit whose armature controls the télégraphie 
receiving device and the time stamp just as in the Ennis patent. The 
main différence between the two contrivances is that in défendants' the 
message receiving instrument and the time stamp are operated by eleo- 
trical devices instead of mechanical, as in Ennis', — that is to say, the de- 
fendants use relays or subcircuits instead of levers, by which means the 
apparatus may be operated by a smaller currentv' The use of a relayer 
subcircuit is said to be analogous to the introduction of an additional 
lever or wheel in a machine. It has long be known that you may at- 
tach a lever or levers to the armature of an electro-magnet, and each will 
operate mechanically, because there is the source of power in the arma- 
ture, or, instead thereof, you can use the armature to throw into or out 
of action a batteryin a subcircuit, and so movethe armature ofthe mag- 
net in such subcircuit, and this will operate the same as the levers. The 
subcircuits of the défendants' apparatus are, therefore, the équivalent of 
the levers of the Éunis patent. Ennis himself recognized this in his 
patent where, in speaking of an additional bell alarm, he says: 

"The trippingof said clock may be effected by direct mechanical action, as 
pulling on a wire attached to said armature and to said detent; but I prefer 
to close an additional circuit by the movement of armature, L, or lever, U, 
and thereby operate an additional electro-magnet and armature, thus tripping 
said detent. " 

The défendants do not employ the Ennis time stamp, but they use, 
in substance, the time stamp of the Hinchmau patent of July 29, 1873, 
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wbich was old at the da^ of the Ennis invention. The fact that the 
Ennis maohin© is operated withtwo strips of paper, whilethe défendants' 
machine uses only one, I do not think of material importance. 

Tlie first daim of the Ennis patent is for an apparatus which accom- 
plishedfi resuit unknown in the art up to that time, and the défend- 
ants'; apparatus accomplishes the same resuit through the same, or well- 
known, or équivalent instrumentalities, and, therefore, their machine is 
vrithin the Ennis invention. Decree for complainants. 



lytUNiçiPAL Signal Co. r. Gamewell Fire-Alarm Tel. Co. e< al, 

{Cp;cuit ÇoUfip, D. Massacliu^etta. August 10, 1893.J 

'- No.2,589. 

PAraurw JOB Intentions— Anticipation— MusioiPAi, Signal Appabatus. 

Letter» patent Nos. 859,687 and 859,688, bQtli issued March 22, 1887, to Bernlce 7. 
Noyèrf, f or ah invention relatihg to a System M municipal signais, whereby, auto- 
•mâlicsUy, aAd independewtly of the operaitor's will, the réception of emergency 
signais is always marked by the ringing at a bell, while the réception of patrol sig- 
îiàW on the same registèr is'Bëvet accompânieia' by an àlariu, werè not antiolpated 
byMtheï' the patent otiJulsJ 26, 1881, toJ. W, Stover, for "improvements in tele- 
, graphie relfiys, " the Field patent of June 19, 1888, for an apparatus for recording 
■ stock qiiàtatiohs, or the ■Wllson patents of Mà^ch 8, 1885, and June 9, 1886, relating 
to a municipal telegraphiapparatus. 

In Eqviiliy. : Bill by the Municipal Signal Company against the Game- 
well Fire-vAlarmi Company ^nd others for infringement of patents. De- 
cree for complainants. 

Fish, MichardsQn & Storrow, for complainant. 

Charles N. Judson, for défendants. 

CoLT, Circuit Judge. The présent suit is brought upon letters patent 
No, 359^^87 and No. 359,688, both dated March 22, 1887, issued to 
Bernipe J. Noyés, assigner to the complainant. In a municipal signal 
System it is désirable to'distinguish the important from the unimportant 
messages received at the central station from the signal boxes. The 
Npyes inventions are for devices by means of which the réception of 
emergency signais at the main station is marked by the ringing of a bell, 
while in the case of ordinary patrol signais no alarm is sounded. Both 
classes of. signais are.made and received upon a single registèr. This 
resull;,is,accomplished by changes in the electrical current. In the first 
Noyés patent the spécifie method of producing the current change is by 
reducing the strength of the current for ordinary signais, and breaking 
the circuit entirely for emergency signais; in other words, the sélective 
action is produced by varying the strength of the current. In the sec- 
ond patent, which is for an improvement on the first, the spécifie method 
consiste in using short impulses or dots for ordinary signais, and for 
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emergency signais, in addition to thèse dots, one or more long current 
impulses producing dashes; in other words, the sélective action is pro- 
duced by variation in the duration of current impulses. The multiple 
signal transmitter of Noyés consists of a break wheel with insulated por- 
tions on its surface. The periphery of the disk is provided with several 
groups of signais, so that when brought into co-operation with a contact 
pén one or another signal is transmitted. The action is automatic, and 
does not dépend on the will of the operator,-^that is, one class of mes- 
sages will always be accompanied by an alarm, and another class will 
never sound a warning. 

Infringement is charged as to the first claim of the first patent, and 
ail the ciaims of the second patent. Claim 1 of the first patent is as fol- 
lows: 

"A System for transmitting signais from a substation to a central station 
over a main circuit, wberein are combioed a multiple signal transmitter, 
wliich is located at tbe substation, and constructed and arrangea to transmit 
several différent signais by carrent, changes ofonepr another character, a 
mesflRge receiving instrument at tbe central station, which receives the signal 
transmitted, and an audible alarm, also located at the said central station, 
which respbnds to tlie current change of one character only, whereby an au- 
dible warning may bë sounded for some and not for other signais, substan- 
tially as-described." 

It is unnecessary to consider specifically the ciaims of the second 
patent. 

The substantial défense set up in this case is that, by reason of prior 
patents and the so-called " Wood device," there was nothing patentable 
in the Noyés apparatus. With respect to thèse prior patents, it may be 
observed, generally, that they do not show the invention of Noyés, and 
that it is only by reorganizing in one way or another thèse old devices 
that they can be made to anticipate the Noyés patents. The first pat- 
ent relied upon by the défendants was granted to J. W. Stover, July 26, 
1881, for improvements in télégraphie relays. The object of the inven- 
tion, as stated by the patentée, is "to provide a compound relay, which 
may be operated both by the secondary currents of an induction coil 
and by changes in the magnetism of the core of the induction coil itself." 
This patent is for a device in which two transmitting keys and two 
electro-magnets may be included in the same circuit under such condi- 
tions that one electro-magnet will respond to the movement of the first 
key and not to that of the second, while the other electro-magnet will 
respond to the movement of the second key, exclusively, or to the move- 
ment of both keys. The double relay of Stover has two coils about the 
soft iron core, the primary coil included in the main circuit being wound 
outside the secondary coil, which is inside and wound directly on the 
core. The strengthening or weakening of the primary current through 
the primary coil sets up a secondary current in the inner coil, which is 
in local circuit, with magnets in such circuit having a polarized arma- 
ture, and such induced current opérâtes this polarized armature, and 
v.52F.no.5— 30 
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therôby doses % local circuit thipoogh the rëoeiving iûsttùmefit. The in- 
tention of thô patent is thafc- thiâ receiver may bè oï>e!rated without af- 
fecting the other receiver, whieh can only be opefated by impulses sent 
over the rftaiti cùrrent of gteater strength and duration» In this device 
no mention is niade of the multiple transmitter ôf the Noyés combina- 
tion, which is so Constructed as to transmit sevetàl différent signais by 
Gurrent changes of différent charàcter. Noyeâ' ittVention was applicable 
specifically to police signais, find the System works automatically. 
Stover's compound relay cdntains no suggestion of this character; he 
uses two transmitting devices, and actuates one or both of the receiving 
instruments ât will. There is no Suggestion of differeht classes of mes- 
sages to be audibly distinguished, or of a multiple transmitter, which 
must always actuate one receiving instrument, and upon which only a 
certain naessage caii;,be rgcpi:ded, depcRding in no way upon the will of 
the operator. ; The Stjôveni patent relates to nothing but a receiving de- 
vice, and it does not contain or describe the Noyés invention. At the 
rnost rt only suggests CWë'part of thàt ihventîon. 

The Field patent ofjùii'è 19, i8;8$, bélongs to tliê 'sanie class as that 
ofStover. It ia for a district tel|egi;aph appar^tus for recording stock 
quotations, and it is so constructed that the operator may acoompany 
any message with an alarm signal. Two magnets are used, oneneutral 
and the other polarized. The neutral or printing magnet is operated in 
the usual inajîiner, by mâking and breàking the circuit, When, how- 
ever, the operator desires to ring the alarm , he reverses the printing cur- 
rent, and so opérâtes bôthUhe printing and polarized magnets, andthere- 
by rings the alarm belli' ^ït is dôar that thife is not the Noyés invention. 
The operator can send a ïnessûge without an alarm, or he may send the 
same message with an' alarm, dejieiiding'upon his^wili. The essence of 
the Noyés invention is that every message of a certain kind mustbe ac- 
companied by an aîaïm, While évery message of a différent kind shall 
never be aCcompanied by an alarm. In the Field apparatus the operator 
may transmit thc sami&' message on diiitinct occasions, and may ring the 
bell on one occasion and ûot on the other. There iS no suggestion in the 
Field patent of a multiple transmitter adapted to send messages by cur- 
rent changes ofdiffereat character in the sensé of the Noyés patent. The 
Field invention would be of little, if any, value in the Noyés apparatus, 
and the Noyes inventiôto is wholly uhsuited for cartying out the inven- 
tion ofFieldt 

As for the Wilson patents, it is only necessary to refer to those dated 
March 3, 1885, and Ja'tte 9, 1886. With respect to the first the in- 
venter says: "My invention relates to a municipal telegraph apparatus, 
and is intended to be used in connection with apparatus of the kind 
fihown in letters patent Nô. 288 ,536, datéd November 13 , 1883." After 
describing the apparatus heproceeds as follows: 

"In accordanoe with my former patent referred to, it was intended that tha 
policeman, on arrivingat each box, sbould transmit to the main office a patrol 
signal showiiig that he was properly making Ma rounds, which patrol signal 
was recorded by the same instrument employed to record the particular wants 



MUNICIPAL SIGNAL CO. ». GAMEWELL FIEE ALAKM TEL. CO. 467 

which it was possible for both the policeman and citizen to indicate at the 
main office. The réception 6f both patrol calls and want calls on the same in- 
strument is objectionable, as the patrol calls reqUire no service, and will nsu- 
ally greatly outnumber the want calls, and the réception at the main office, 
on the same instrument, of signais requiring no immédiate service and those 
requiring immédiate attention is liable to resuit in and foster a tendency to 
carelessness, whereas, if the signais demanding immédiate service, or which 
are in answer to signais conveyed to the policeman from the main office, are 
the only ones which are recorded, the attendant at ttie main office is liept al- 
ways alert whenever the recoixJing instrument is started, knowing that each 
signal so recorded demands immédiate service. ïhe présent System of receiv- 
ing signais atthe boxes from the main office enables thèse objectionable patrol 
signais to be dispensed with, because the fact that a signal may at any time 
be awaiting a policeman at his boxes is a sufficient inducement to cause him 
to go to the boxes at the prescribed times, as he knows that his failure to re- 
spond to such a signal will surely be detected and hâve to be accounted for, 
and he çanoot know in advance, or until after opening the box, whether or 
not a signal is awaiting him." 

Frona the foregoing language it will be observer! that Wilson consid- 
ered the réception of both patrol calls and want calls on the recording 
instrument as objectionable, and therefore the only signais conveyed to 
the central station and there recorded were those requiring immédiate 
attention. It is manifest that this is not the System found in the Noyés 
patenits. In the patent referred to as "the second Wilson patent," two 
registers are described, one for recording emergency signais, and the other 
for recording patrol signais. This plainly is not the Noyés invention, 
wherein only one recording instrument is used. 

The défendants hâve aiso introduced a box invented by Frank B. 
Wood, and his abandoned application for a patent filed in February, 
1877. I hâve carefully examined the évidence bearing upon this alleged 
prior invention. Taking the whole évidence, I find that the use Wood 
made of his invention was only expérimental. Wood testifies that his 
box was sent to the patent ofBce with his applicaition for a patent. It 
may be presumed that this box is still in existence, and if so, why is 
not the original, or a box like it, properly authenticated, produced in 
évidence? This would show exactly its construction, and it would be 
far more çonvincing than the somewhat varied descriptions of the box 
given by the three witnesses called in his support. The évidence of the 
expérimental use of the box in the New York office of the American 
District Telegraph Company is not satisfactory. Thèse experiments 
were made surreptitiously, at night. The construction of the district 
telegraph apparatus was such that no proper test could be made of the 
Wood box without disorganizing the whole telegraph System, because 
that System operated by means of short interruptions of the circuit pro- 
ducing only dots, and therefore an apparatus designed to produce both 
dashes and dots, or "longs" and "shorts," like the Wood de vice, would 
not operate unless changes were made in the télégraphie apparatus. I 
hâve not lost, sight of Wood's testimony as to the change he says he made 
in this particular, and I am aware of the language used by Wood in 
his rejected application. Giving due considération to ail this, I am still 



468 PEDÊEAL kepobTeb, vol. 52. 

of opinion that this allqged prior inveption bas not been, established by 
that plear and satisfactory proof wbich is necessary in order to invalidate 
the Noyés patents. Decree for compkinant. 



Municipal Signal Co. v. Gamewell Firb Alarm Tel. Co. et cd. 

(Circuit Court, D. Maasaolvuaetta. August 10, 1892.) 

No. 2,537. 

Patents for Inventions — Limitation op Ci.aim — Prios Art — Municipal Signai. 
BoxBH., 

Letters patent No. 844,480, issued June 29, 1886, to John C- 'Wilson, for an eleotrlo 
signal box, covers, in claim 6, a box in wbich a citizen's kejr temoves an obstacle 
from the signaling crank, and the signal, is theu operated by turning the crank, 
Whose habdle jirojects through the door. The key, after pertorming its funotion, 
is enj^apped so as to prevent its withdrawal by means oî mechanism operated by 
the movemeQt of the 4oor, the key being held while the door is closed, and released 
when the door Is openëd. The olaim is for a signal box in whioh the mechanism is 
•^oôntrolled" by a key, etc., Seld that, in view of the prior state of the art, as 
shown by letters patent Ko. 157,002, issued November 17, 1874, to Z. P. Hotohkiss, 
and by' the Wright, HoUey & Miles patent of June 17, 1878, the claim cannot be 
construed to coyer a signal box in wbich the transmitting mechanism is operated 
direotly by the key, and without any furthér action by the operator. 

In Equity. Suit fot infringement ûf patent. Bill dismissed. 
Msh, Rkhardion de Slorrow, for complainant. 
Charles N. Judson, for défendants. 

CoLT, CJircuit Judge. This suit relates to electrical signal boxes used 
in a municipal signal System. It is founded upon the alleged infringe- 
ment ot three letters patent, — No. 157,002, dated November 17, 1874*, 
issued to Z. P. Hotchkiss, No. 344,430, dated June 29, 1886, issued 
to John C. Wilson, and No. 288,586, dated November 13, 1883, issued 
to John C. Wilson and Milton G. Davis. As the Hotchkiss patent bas 
now expirèd, it is no loiiger relied upon by the complainant. The date 
of application for the Wilson patent is earlier than the date of applica- 
tion for the Wilson &• Davis patent. ' The complainant, being satisfied 
that both thèse patents cbntain the same invention, bas elected to stand 
in this case upon the Wilson patent alone. In order to understand the 
scope of the Wilson patent, it is necessary to briefly review the state of 
the art at the time the inVention was made. Electric signal boxes are 
used to coûvéy io a ceritral station an alàrra of tiré, or other like signais. 
Three reqùisités seeni tû be necessary : The signal should be sent with the 
least possible delay • it shqiild be correct; and the sending of uhauthor- 
ized signais Shpuld bé prevented, as far as possible. The box is con- 
nectèd by à wife With the central station, and the message is transmitted 
by altërnately opening and closing the elèctric circuit at the signal box. 
This is doue by means of a key which opérâtes a break wheel with a 
notchedperiphery, the raised portions of the ■wheel touching a fixed contact 
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spring, and so closing the circuit, while the notches in the wheel do not 
touch the spring, and consequently break the circuit. The break wheel 
transmits the number of the box, and sometimes a spécial ipessagé in 
addition. It is commonly moved by a mechanical motor, and to trans- 
mit the signal the motor is wound up and runs down again, or, where 
a normally wound motor is used, a detent is removed, and the motor 
permitted to run far enough to send the desired signal. In the last 
class of boxes, where the motor is wound up from time to time, the 
signal can generally be repeated by tripping the motor for the second 
time. In order to keep the public from meddlingwith this mechanism 
it was inclosed in a box. On the outside of the box there was a handle 
which the sender of a signal could turn, and thereby transmit the signal 
by winding or tripping the motor. 

It is obvions that a box of the character described, if put upon the 
Street, would be the subject of false alarms from mischievous personsj 
turning thé handle; consequently such boxes were inclosed in an outer 
box with a lock door; and, in order to send an alarm, the key to this 
outer box had to be obtained, and the door unlocked. The inner 
door could only be unlocked by an ofiScer. In this form of box there 
would be more or less delay or possible miStake in sènding in the 
citizen's signal, as it required several distinct opérations by the sender 
to reach the signal crank. There was also a possible difEculty in 
opening the door of the box by reaspn of rust or ice, and, further,' 
a person might obtain the key and send in a false alartn, and theii 
walk off with the key. Thèse objections were in part overcome by thei 
Fairchild patent of October 28, 1873, whereby the lock was so con- 
structed as to trap the key. This lock was applied to the outer door! 
of the box, and the citizen was still obliged to open the outer door be- 
fore he could operate the signal. In the Wright, Holley & Miles pat- 
ent, dated June 17, 1873, the box was constructed with one door, which 
did not need to be opened for the purpose of sending the citizen's signal. ' 
The citizen inserted a détachable alarm key in the box, and by turning 
it removed a detent from a iiormally wound signaling mechanism, and 
so Sent in the signal. It was not necessary in this device to unlock the 
door, open it, and pull a signal handle, but only to insert and turn a 
key in the box. In the Hotchkiss patent, dated Novembei; 17, 1874, 
the patentée ëtates his invention at the beginning of the spécification: 

"My imprpved signal box is secured by a lock, the key of which is intendeil 
to be placed in the hands of the chief engineer, or other responsiblè public 
offlcer, a second key being Issued to customers, by which key, only, an alarm 
can be given. The construction of the parts is such that, after the alartn 
key has once been introduced by a party desiring to turn in an alarm, it can- 
not be withdrawn until the proper functionary arrives with the key which 
•opens the box, and rewinds and sets the alarm mechanism for future use." 

In this device the alarm was turned on by the opération of the citizen's 
key inserted in the outer door of the box, and the key was trapped by 
means of a combination of locks. This device seems to combine the 
improvements of the Fairchild and the Wright, Holley & Miles patents. 
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The fdrëgoîng illustrate the state df the art at the tiine of the Wilson 
inventionv • > 

The Wilson pafjent is for an apparatus in which the citizen's key re- 
mores fin obstacle from the signaling cramk, and the signal is opéra ted 
by turning thecrank, whose handle projects through the side of the door. 
Thereis a keyhole in the outside of the box, in which the citizen's key 
is insei-ted; and the turning of this key permits the sending in of an 
alarm by reraoving the obstruction in the path of the signaling lever. 
Thelocking or trapping de vice for the key is operated bythe movement 
of the door, which prevents the withdrawal of the key when the door is 
closedv and releases it when the door ia open. The first five claims of 
this patent are for the spécifie devices describedtherein. The sixth claim 
upon which the défendants rely in this case is in the foUowing language: 

"^A signal box having a movable door and transmitting roechanism, the 
opération of whicli is controlled by a key inserted trom the outside of the 
h(}^ wbile tbe door is closed, and a locking device for the said Icey, operated 
by the movement of the door preventing tbe withdrawal of the key when 
thé door Is closed, and releasing or unlockiug said key when thé door is open, 
substantiAlIy as described." 

It wil} bé obseryed thàt this claim consista of two éléments, — a signal 
box, the opération of whico is controlled by a key, and a trapping device 
for the key, operated by the movement of the door. The spécial merit 
of the Wilson invention seems to lie in controlling the locking device of 
the key by rdoying the door, and thi? feature may bave shown invention, 
Sq ^ar as opératiiig the çjghal crank, however, the Wilson apparatus is 
inferiçr to the prior Hoitphkiss deyice. In the Hotchkiss device, the 
citizen's j^çy opérâtes dirççtly the alarm inechanism, while in the Wilson 
thé key pnly controls such mechanistn; in other words, the key only 
reajoves an obstacle in the way of the opération of the signal crahk, and 
it is lieeessary, âfter the key has been turned, that the citizen should 
pull dôwnward with bis hand the signAl lever in order to operate the 
transmitting mechanism- I do not thînk a transmitting mechanism 
contrôliez by the key covers a transmitting mechanism operated directly 
by the key. In the défendants' apparatus the key opérâtes directly the 
alarm mechanism, and for this reason it does not infringe the Wilson 
patent. The history of thé prior art, as above shown, forbids such a 
brbad construction of this sixth claim as would cover so marked a dif- 
férence in the operating dé vices of the transmitter. Upon this ground, 
I mUst direct that the bill be dismiâsed, with costs. Bill dismissed. 
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Gamewell Fiée Alaem Tel. Co. ». MunicepAl Signal Co. 

(Circuit Court, D. Massachusetts, August 10, 1893.) 

No. 2,54a 

Patents tôk Inventions — Limitation op Claim— Pkiob Art— Inpkin(îembnt. 

Lbtters patent No. 164,435, issued June 15, 1875, to Stephen Chester, for an Im- 
provempntln fire-alarm signal boxes, corer, in thethird claim, "the oombination 
of an indépendant pinion or équivalent dévice with a wheel, sector, or rack, and a 
key or équivalent implement wliich may pass through an orifice in a closed door, 
for the purpose of winding a spring orraising aweigbt." This claim was inserted 
after, the rejection of a broad claim for "the winding up and prepaHng for action 
the 'motive force of said apparatuft by tuming the key, or similar de vice, inserted 
in the keyhole of a closed door or cover. " , Held that, in jf iew of this action, and 
of the faot that the combination of a pinion, wheel, sector, or rack with a key or its 
équivalent, passing through an orifice in thé door for the purpose of winding a 
spring or raising a weight, was old at the time of the invention, the claim must ba 
Umited to the spécifie devices set forth, or their équivalents, ànd is not inf ringed 
by a signal box in which the devices are widely dissimilar. 

InEquity. Suit by the Gamewell Fire Alarm Telegraph Company 
against the Municipal Signal Company for infringement of letters patent 
No. 164,425, issued June 15, 1875, to Stephen Chester. Bill dis- 
missed. 

The issue waa on the third claim of the patent, which reads as folr 
lows: 

"The combination of an independent pinion or équivalent device with a 
whéel, sector, or rack, and a key or équivalent implement which may pass 
through an orifice in a closed door for the purpose of winding a apring or 
raising a weight." 

Châties N. Judson, for complainant. 
Fi^, Michardson & Storrow, for défendant 

Colt, Circuit Judge. This bill in equity allèges the infringement of 
letters patent No. 164,425, dated June 16, 1875, issued to Stephen 
Chester. The invention relates to an improved form of signal box for 
the transmission of fire-alarm or other electro-telegraphic signais. The 
mechanism is somewhat complicated. It is only necessary in this case 
to particularly examine that part of the contrivance covered by the third 
«laim. The Chester signal box bas within the case an interior box which 
is describèd as containing a combination of gear-work capable of causing 
any electrical circuit closing and breaking devices to move with uniform 
^peed, when the weight or spring necessary to produce motion shall be 
-attached thereto and shall be wound up. The patentée further says: 

"It has'been customary to Use dock -springs inclosed within this circular 
■box, C, for impelling the said machinery, which, in very cold weather, are 
liable to fracture, or to Ineqtiality of motive force when subjected to greatly 
varying degrees of température; hence, in many parts of the country, demands 
hâve beeU madeto hâve weights substituted to drive the machinery, which 
operate outside the box, 0. The objection to this latter mode of propulsion 
•bas been that the method of winding up the machinery bas been such that 
tbe weight would be raised with a sudden, impulsive motion, frequently 
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catohing in the upper corner of the box, or its attachraent to the arm, D^, 
would bebroken. Thia diflaculty would be obviated if the method of wiud- 
ing were such that the weight would be raised with a steady and uniform 
motion." 

The third claira bas référence to the wînding apparatus. A bell- 
crank lever is fixed upon the end of a shaft, and by revolving actuatea 
the traijsmitting machine. One arm of this lever is attached to a weight, 
and the other arm is made in the form of a cogged sector or wheel, the 
feeth ofwhich engage with a pinion. This pinion is so held upon a 
shaft.that.it can slide thereon in a longitudinal direction, and revolve 
loùselj): upon it. To the end of the 8l^a,Ë is fixed a disk, and the pinion 
is normally pressed towards the disk by a spiral spring surrounding the 
shàft. .Thé shaft is also pressed outward by a spiral spring with in its 
standard, which standard is fixed to the side of the box. The shaft is 
prevéntipd from being thrpwn ont firom its bearing by a screw which 
normally rests in a longitudinal groove upon the surface of the shaft. 
In this position the shaft cannot be rotated, but the groove permits the 
shaft tobepïessed backwatd against the force of the spring behind it 
Until the scrëw is opposite à transverse groove surrounding the shaft, 
anâ wben in ûm position the shaft can be rotated. Upon the cessation 
of pressure upon the spring the shaft will return to its normal position. 
Ofil opposite sideS of thedoor of the box are two plates, and held be- 
tween them is a ratchet wheel which is engaged by a pawl, and so per- 
mitted to retolve ônly in one direction. The keyhole is eut through the 
plates, ratohbt wheel, disk upon tbeendof the shaft, and intothe pinion. 
The key is so'Shaped that when pressed in the propér di&tance it will 
revolve, and wiU turn with it the ratchet wheel, disk, arid pïnion, and 
thus permit the shaft to rotate. When the key is thus rotated the pin- 
ion winds up the transmitting mecbanism, and the ratchet wheel pre- 
vents the key being rotated in the reverse direction, or withdrawn from 
the box, before the fuli rotation of the piniôri and the winding up of the 
mofor. The results accomplished- by this form of apparatus are stated 
by the patentée, as follows: 

"It is equally évident that, if theproper key be introdiiced and turned in 
the only direction permitted by the ratchet wheel, H, it will cause the weight, 
8, to be raisèd, or an équivalent effect ba produced If a spring be used. Also, 
it is évident tfaat the key must make an entire révolution before the pin, e, 
can escape from tlie transverse groove, d, into the longitudinal groove, c, of 
the shaft, F. When, however, this révolution bas been performed, precisely 
as one would lock or unloek a look, if no severe pressure be made upon the 
key at that plonient it will be thrown eut by the recoVeryof the spring under 
the shaft, F, and so soon as the pointa of the key escape from the slot or key- 
hole of the pinion, the latter, being entirely free, will be oaused to revolve 
in the opposite direction by the descept of tlie weight, S, and conséquent 
movementof arm, D', and the key cannot re-engage in the said slot or key- 
hole until the révolution of the pinion has agaln brought the keyholes oppo- 
site to eaoh other. * * * "When the key has once been turned and thrown 
ont, as above described, itis impossible to reintrodiice it, or in any way in- 
terfère with the évolutions of the interior macshinery* until it has completed 
the functions assigned to it." 
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The utility of this ingenious contrivance seems to consîst largely in 
prevenlfiig,j|»&sons making mistakes in sendin^iiti îSâ alarm. When 

thj«.key.is once .inserted, and the turning begins, it çannot be turned 

backwards, and s6 send in a partial signal, but itnaustbë. turned until 
it? ratffttorrïscompletedf When th^-'aignal has been trànsmitted, the 
citizen is prevented frotp again turiiihg the key âround in the keyhole, 
a^ the spring'behind tl^è shaft tends to throw it out. By this method 
of winding up th^ maqhinery by mçàns of the ji;,ey and the pinion en- 
gaging the cogge4 sector upon/the yinding lever, a method of winding 
is provided whereby tlje weigîit is; raised with a steady and uniform 
motion, and sudden jerfcs avojded. i 

: The patente|>"ofiginally eought, aa. shown by the file Wirapper and con- 
tants, to obtaiâAhefollowing broàd çlaii»: 

ï'fjncombinatlon wîth àny signafing apparatus, theylnding up and pre- 
pmjig for action the motîye force ùt said apparatus byltWnJng the key «* 
similar device inserted ià the keyholè of S closed door or cove^." 

[ liiis vrua rejected, and daim 3, 1*ihich embraces speciScâlly the pin- 
ion, wheel Bector, and key as éléments in the coinbination, substituted. 
. The defwidant's signal box does not, jt seems io nié, Gohtain the spé- 
cifie deviceç|,,or their équivalents!, covered by the third claim of the 
Chester patent. To be sure, it bas «transmitting biechanism composed 
of a break wheel actuatedby a spring, which was old at the date of the 
Qhester patent, but the structura has not the peculiar shaped key, or 
t|be pinion for winding up the tra^smitter, or the cogged sector attached 
t0 the winding ahaft, of the jCheàter patent, and which are the spécial 
features oftbe third da^m thereof, nor does it accomplish the useful r^ 
suite speoified byChéâter. fhe kiejT' in dëfendant's box can be partly 
turned, andi then turnéd back; it isriot thrown ont at the endof its rév- 
olution; nor does the ^inding inecbanisra operate so as to produoe a 
steady and uniform motion. On the contrary, the key is turned bnly 
for a short distance, and moves the winding shaft at constantly increas- 
ing speed. In this apj^ratus an ordînary key is inserted through a key- 
hole, the barrel fitting upon a post, and upon being turned a quarter of 
a circle its bit engages with a projection upon an arrri, and upon being 
further turned this arm pulls dpwn a slide. This slide has a stud upon 
it, which lies upon the u{>per side of another arm attached to the wind- 
ing shaft. When the slide is pulled dôwn by the opération of the first 
arm açtuatçd by the k«y the winding shaft is rotated. 

; "A compaTison of the dèfendant's signal boX with the Qhesterbox, with 
respect to the devices covered by the third claim, shQWs such dissiniîîar- 
ity that there can be no infringementi\unless a ver/ broad construction 
should be given to the claim. This is îtnwarranted in view of the pro- 
ceedings which took place in the patent office, and of the state of the art 
at the ti|ii^. I do not think it necessary to enter upon an examination 
of the prioj art as disclosed in the record. It is sufficient to say that the 
cOmbinatïâù of a pinion, wheel, sector, or rack, with a key, or its équiv- 
alent, passing tbrough an orifice in a door for the purpose of winding a 
spring or raising a weight, was old and well'known at the time of the 
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Ghesteir invention. It folio ws that ihe third claim of the Chester patent 
sbould be limited to the devices, or their équivalents, set forth in that 
claim, and thèse are net found in the defendant's structure. 
Bill dismissed, with costs. 



Atwood et (d. V. W. G. & A. R. Morrison Co. 
{Circuit Court, D. Connecticut. September 30, 1892.) 

Patents fob Inventions— AKTioiPATioN—lNFRiNaBMBST — Apparatcs fob Deiviho 
Sfindles. 

Letters patent No. 296,377, Issued April 8, 1884, to John E. and Eugène Atwood 
for an imprôvement In the means of driving splndies by bands, so as to permit tho 
useof narrow spindle frames, oonsist of the combiuation of a drive pulley and a 
guide pulley having parallel axes, and arrangea one above the other, two spindles 
on opposite sides of said puUeys, and two driving bands, each enoircling both pul- 
leys and the whirl of the spilidle, and each consisting of three parts, two of whioh 
pass horlzontally between the whirl and the adjacent sides of the pulley, and the 
third passing direotly from one pulley to the other between the horizontal portions. 
Held, that the patent was not anticipated by a machine alleged to hâve been con- 
struoted and used continuously from 1877 by the W. G. & A. R. Morrison Company 
in Its faotory at Willimantio, Conn. 

In Equity. Bill by John E. Atwood and Eugène Atwood against the 
W. G. & A. R. Morrison Company for infringement of patent, Decrea 
for injunction and aceounting. 

Fish, Richardson & Storrow, for plaintiffs. 

Charles L, BurdeU, for défendant. 

Shipman, Circuit Judge. This is a bill în equity, which is based 
upon the infringement of the first three claims of letters patent No. 
296,377, dated April 8, 1884, to John E. Atwood and Eugène Atwood 
for an imprôvement in the means for driving spindles by driving bands. 
The application was filed July 19, 1879. A spinning frame is a long 
frame having at each side a row of spindles rotating in vertical axes. 
A single shaft, extending lengthwise of the frame, drives ail the spin- 
dles of the frame. This shaft was formerly provided with a drum, 
or with single separate pulleys, one for each spindle. In the Atwood 
patent of 1874 two driving drums were used, which were "arranged 
side hy side, lengthwise of the frame, each driving, by separate bands, 
the row of spindles at the further side of the frame. In this arrange- 
ment the drum on the side next one row of spindles acts as a guide 
for the bands running from said spindles to the drum at the other 
side, which drives them, and in this manner the portions of the band 
approachîng and leaving the whirl of the spindle are in the plane 
of rotation of the whirl," which is an important considération, be- 
cause, if, as in preceding inventions, the band approached and left the 
whirl at an angle to its plane of rotation, unnecessary friction was in- 
creased. The two drums placed side by side made a wide frame, and 
the sanie fault existed in the earlier inventions, which had also wide 
frames, because the spindle must be at a distance from the drum, so as 
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tm Ddabe the angle between the parts of the band ffom the drum to the 
■v*hid sùffidently aoute. The spinning room often contains thousands 
of spindles, and narrow frames are very important to save floor space 
and material, To accomplish this bénéficiai resuit, and also to increase 
the length of. the band, thereby increasing its durability, the invention 
of the patent was coneeived. The inventors say in the spécifications: 

"An important object of our invention is to provide, in an extremely nar- 
row spinning frame, having a row of spindles on each side, for driving each 
spindle with a separate and Independent driving band, which shall liave suf- 
ficient length to give it durability, and ail parts of which shall be free froin 
liability tô rub and chafe against each other while running. To this end the 
invention consists in the combination of a driving pnlley and a guide pulley 
having parallel axes, and arranged one over the other, a spindle arrangea at 
one sida of said piilleys, with its whirl in a horizontal plane about midway be- 
twee» said pulleys, and a driving band eneircliug both of said pulley and said 
whirl, and comprising tWo portions extending horizontally between the whirl 
and JEid|acent sides of the two pulleys, and a portion extending directly from 
one piiliey to the other, and passing between the said horizontal portions, as 
more fuÙy hereinaf ter described. The invention also consists in the combi- 
nation, with the two pulleys arranged as above described, of two spindles, ar- 
rangéii on opposite sides Of the two pulleys, with their whirls in a horizontal 
plane about midway vertically betwèéh said pulleys, and two driving bands, 
each encircling both said pulleys and the whirl of a spindle, and each extend- 
ing as above described. Tlie invention also consists in providing the guide 
pulleys: aboyé described yiith flanges, whereby the portion of each driving 
band which passes from ône pulley directly to the other is preVènted frora 
rubbing and chaflng against the two horizontal portions between which it 
passes, as more fuUy hereinaf ter described." 

In the patented device, the driving shaft, which carries the driving 
pulleys,— roiie for two oppèsite whirls, — occupies the usual position be- 
tween the two rows of spindles. Above the shaft, and parallel with it, 
is another shaft for carrying the guide pulleys, which are directly over 
and which; caÉregpond with each of the driving pulleys, and are directly 
between the opposite spindles on. the two sides of the frame, and are 
fianged on each side. The whirl of the spindle is about opposite the 
space betwœn the two pulleys. The 
band encirele» the driving and guide 
pulleys and the whirl of a spindle, 
and after ieaving the driving pulley, 
and before passing around the guide 
pulley, passes àround and from the 
whirl in a nearly horizontal plane, 
while the portion which passes from 
the guide pulley to the driving pul^ 
ley passes between the horizontal por- 
tions in a nearly vertical plane. Chaf- 
ing between the vertical" and the 
horizontal portions of the band is 
prevented by the fact that the space 
between the flangesof the guide pulley is less than the diameter of th© 
whirl, and therêfore the fianges cause the vertical portions to swerve 
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from the lines in which they would corne in contact with the horizontal 
portions. 

The three daims which are said to hâve been infringed are as foUows: 

"(1) The combination of a driving pulley aad a guide puUey having parallel 
axes, and arranged one over the other, a spindle arrangea at one side of said 
pulleys, having its wbiri in a horizontal plane about midway vertically be- 
tween said pulleys, and a driving band enciicling both of said pulleys and 
said virhirl, and comprising two portions extending directiy from one pulley 
to the other, and passing between the said horizontal portions, substantially 
as described. 

"(2) The combination of a driving pulley and a guide pulley having par- 
allel axes, and arranged one over the other, two spindles arranged on opposite 
sides of said pulleys, with their whirls in a horizontal plane about midway 
vertically between said pulleys, and two driving bands, each encircling both 
of said pulleys and the whirl of a spindle, and each comprising two portions 
extending horizontally between the whirl around which it passes and the ad- 
jacent sides of said pulleys, and a portion extending directiy from one pulley 
to the other, and passing between said two horizontal portions, substantially 
as herein described. 

"(3) The combination of a driving pulley. H, and the flanged guide pulley, 
J, and their shafts, arranged parallel with each otber, the spindle, D, and its 
whirl, 6, arranged as described, and the driving band, E, encircling both of 
said pulleys and said whirl, and comprising the horizontally extending por- 
tions, SS, and the portion. S', passing between the portions, SS, substantially 
as herein described." 

The single driving pulley and the guide pulley directiy over it made 
a narrow frame, while the band approaches the whirl, as in the 1874 
pate^it, in its plane of rotation. The resuit which was previously ac- 
complished by two drums side by side is attained by two nulleys, one 
above the other, in the same vertical plane, with an economy of roora, 
A long, and therefore durable, band is also gained. 

The défense is that the défendant constructed and used in the summer 
of 1877, and continuously thereafter, in its factory in Willimantic, 
Conn., a testing machine for spindles, which was "banded," in accord- 
ance vyith the patented method, by two pulleys, one above the other. 
The history of this machine, as given by the defendant's vice président 
and secretary, is that in 1877 a testing machine was made, for the pur- 
pose of testing spindles which were being put into machines made for 
the Springfield Silk Company; that it was kept and used until about 
1880 in the attic of the defendant's shop. An addition to the factory 
was then built, and the machine was placed in the third story, where 
it remained for some months, and was then moved down stairs to the 
first floor. It had two wooden pulleys of about the same size, until 
1883 or 1884, when a smaller iron flanged pulley was substituted for 
the upper wooden pulley, and agrooye upon the lower pulley was turned 
ofif, but it is said by the défendant that the same method of banding 
was used continuously from 1877. The Springfield machines were banded 
in the old "two-cylinder" method. The patented method of banding 
is ingeniousj and speedily attracted attention when brought before the 
public. It is remarkable that the défendant hit upon this method in 
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1877J'îii îa feriidè machine mérely for testîrig' spindles, when the spîndies 
to b^, tested were banded in the old-fashioned way, and a new System 
was àiôt ûëededi It is fufthërniôre renlarkable that in a srtiall shop the 
attentiçQ îOf the mechanîcsi should not hâve been attracted to a new 
methodi wMch, when presented to other maïiufaoturers, qjiickly excited 
interest; 'Thètan invention' which bore ttiarks of intelligent ingenuity, 
whose cîaim^ to sttperiority \rërè'proniptly acknowledged by the puljlic, 
s^pùjd hav,^ been produced in 1877, and sliould bave been continupUsly 
used till Àtwood's invention became known, without tiie consciousness 
of any One' that this testing machine contained a novelty, is singular. 
Six witnesses who were aôtually engaged in 1877 in the defendant's 
shop— -oiië' as a partner, bhe as a foreman, twô as machinîsts, and two 
as wood wbrkmèn- — testify as follows: They did not see the machine in 
the attic. ïhey, or some qf them, did see it on the thir^ flpor in 1889, 
where it was used for testiqg spindles. The Atwood m^tbod of banding 
was a novelty *o them whendt was introduced. Two of them, one the 
foreman, say that when it was in the third story it had two horizontal 
cylinders side by side, àrid was nçvt banded in the new way. The fore- 
man says thàt when it wàs removed to the basement "the thing [was] 
set up on end," the upper cylinder w^s, removed, the iron band wheel 
was substituted for it, and thq présent style of " banding " was introduced . 

My examination of the testimony brings me to the conclusion that a 
testing machine was built in 1877, was placed in the dimly-lighted gar- 
ret' of the shop, was used for testing thé Springfleld Company's new 
spindles; and Was removed to the third floor in 1880, where it was in 
plain sighf, and was noticed by the workmen, but that its two cylinders 
moved in a' horizontal plaine, and were side by side, and its banding 
was the "twd-bylinder methodj" and the one which was then needed for 
testing purposes; that subsequently, when the Atwoôd method became 
public, the change was made in the upper cylinder, and the position of 
the machine was changed. The fact of thesé changes in the life of the 
machine may easily hâve escaped the memory of the ofl&cers of the de- 
fendant Company, who now believe that the machine in its important 
feâtures bas éxisted since 1877; but the fact that they are mistaken is 
far more probable than that the Atwood banding was produced by one 
of them in that year. 

There is no suggestion that other pre-existing devices trenched upon 
the right ùî the invention to the claims of the patent, but it is claimed 
in the argument that infringeinent was not proved. In the prima fade 
testiniony the complainants introduced a model, which respondent's 
cotinsel admitted, for the purposes of the case, was a "correct illustrative 
représentation of machines for spinning silk, which tespondent made 
and sold at Willimantic, Conn., between the date of the patent in suit 
and the time of fîling the bill of complaint." This model was 
"banded" by the Atwood patented method. Complainants' witnesses 
thereupon testified that the machine illustrated by the model was an in- 
fringement. Respondent's witnesses did not deny the infringement, or 
deny that its machines, when sold, were banded. It is now said ih&t 
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the stipulation admitted the construction of the spirihing frames, but 
didûbt admît that they had sold mftëhines with bahds, and that such a 
machine can be banded in dififerent ways, and that there is no évidence 
that the complainants had banded their machines in any way. Without 
discussing the effect of the defendant's silence aftèr the testimony of the 
complainants, which was based upon the supposed extent of the stipu- 
lation, I think that the respondent positively admitted the fact of mak- 
îng and selling machines with the Atwood mode of banding. Mr. W. 
G. Morason, the defendant's vice président, in reply to cross question 
96, "When did you flrst employ such a way of banding [in the 1877 
frame] in the frames which your company sent out from its shop?" and 
to question 97, to give the date as nearly as he could recollect, said, 
"Between 1881 and 1884." In reply to cross question 127, which in- 
quired whether the end of 1884 or the beginning of 1886 was the time 
when he first produced spinning frames with the method of banding 
shown in the exhibit, Mr. Morrison said: "Some time prior tq thisdate, 
I made a trial irame containing a continuons tin cylinder. Ihad never 
made any frames, and sent oùt prior to this date." He certainly im- 
plied that after that date he had sent out frames with the method of 
banding «hown in the model. This testimony leaves no room for rea- 
sonable uncertainty upon the question of infringement. Let there be 
an injunction against infringement of the Ist, 2d, and Sd claims, and for 
an aceounting. 



The Chatfieijj. 

Sheldbake V. Thb Chatfield. 

Océan S. S. C!o. ». Same. 

{DiatHot Court, E. D. Virginia. Maroh 14, 1893.) 

BaXiTAGe— TowAGB— Stbamship WITH Brokbn Shaft. 

On tbe night of thé 26tli of October, 1891, the steamahlp Chatfield, of 1,904 tona 
register, and Ipadeâ with 7,400 baies of cotton, when about 53 miles out from Cape 
Henry, broke her shaft ana lost hër propeller. A strong wind was blowing at the 
time, which increased during the next day to a eale. There is also a strong cur- 
rent in that part of the océan, setting south, and the Chatfield was carried to a 
point some 70 miles from Cape Henry, and ofl soundings. On the f oUowlug morn- 
ing she set sisnals of distress, and about 11 o'clock was approaohed by the cargo 
steamship Brixham, of 400 tona net register, and loaded deep with iron, which 
with grreât difflcûlty got hawsers to her, and In 9 hours towage against the wind, 
her hawser partlng 8 tlmes, brought her within 43 miles of Cape Henry, and into 
16 or 17 fathoms of water, wjaere the Chatfield anchored. The Brixham remained 
With her ail night, and in tbe morning, the gale increasing, the Chatfield signaled 
tbe Brixham to go to port for additional help, with which request the Brixham 
complled. Thereafter the passenger steamship City of Augusta came up, to which 
the Chatfield exhlbited signais of distress; she at this timë dragging her'anchor 
■and drifttne towairds the ooast. The City of Augusta, with great dUQculty, and 
danger of . fquling her propeller and disabling herself, got hawsers to the Chat- 
field, and towed her into Hampton Roads; the service lasttng about 12 hours. The 
Chatfield, with her cargo and freight, was worth about $435,000, the Brixham 
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i. mOOO, and the Gity ofAtlgtota $440,000. Bach of the a&Wag tmWIb was dam- 
aged tq tbe eztent of some tS.OOO. Selcl, ttaat the Brlxham ahould recover {12,- 
m.àtad the City ofAugtista $15,000; thé same to oover both salvage and damage 
; claimB. 

In Âdmiralty. Salvage; 

BPITOMB OF THE EVIDENCE. 

Fîrst. In the Case o/ the Brkham. The British steamer Chatfield, 
bound from Galveston- to Liverpool with cotton, put in at Newport Newa 
forcoal in October last. On the night of the 26th of thàt month, she 
proceèded from the coaling port on her voyage, and had made about 63 
miles out from Cape Henry, when, at 11 o'clock, she broke her shaft 
and lost her propeller. She was then at the place on the chart marked 
"A." She was under sails during the rest of that night, and in the 
morning hoisted signais of distress. McFee, master of the Chatham, 
fixes the position of the steamer that morning at the place on the chart 
marked "B." She was iaken in tow by the steamer Brixham, bound 
from Philadelphia toVîelasco, Tex., which had her in tow for 9 hours, 
and brought her within 48 miles of Cape Henry. She then cast anchor 
in 17 iathoms of watfir, and continùed at anchor during the night of 
the 27th; the Brixhap : remaining near her. On the morning of the 
28th, she gave signais to. thé Brixham,' to go into port for another tug, 
with which request the Brixham complied. McFee déclares that the 
Chatfield was then at the place marked "C" on the chart. She again 
put oui signais of distress, and between 10 and 11 o'clock on the 
morning of the 28th was taken in tow by the freight and passenger 
océan line steamer City of A^gusta, boupd on schedule time from Sa- 
vannah to New York, and towed ihto Hampton Roads. Two libels 
against the Chatfield; (or salvage haye.resultedfrom thèse occurrences, — 
one of them brought in behalf of the Brixham, and the other in behalf 
of the City of Augusta,;; The two cases haye been heard together, as the 
libels are against the same ship for services, one of which was in immé- 
diate séquence of the othér, and as thé évidence taken is in part com- 
mon to both cases. 

iPirst, as to the libel of the Brixham. The master and two mates 
were ëxamined in behalf of the Chatfield. Her engineer also testified, 
but on points not controverted. In substance, the testimony was as 
foUows: The Chatfield ia a steel steamer, 1,904 tons in measùrement, 
314 feet long^ 40 feet in beam, schooner rigged, with two masts, no 
topmasts, a foresail, a mainsail, and fore and main staysails, and with 
triple expansion engines. She had on board upwards of 7,400 baies 
of cotton, weighing 2,000 tons, and a supply of coal for her voyage; the 
ship and cargo probabiy weighing about 4,000 tons. The value of the 
ship ii^as^lSO.OOO; of tl^e cargo, $297,000; and she had earned one third 
of an aggregate freight of $20,863. It does not appear how numer- 
ous her crew was, oijly three of whom testified on the disputed facts of 
the case. 
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McFee, master, says: 

" After the accident at 11 p. m. on the night of the 26th of October, there 
being no wind, we let the sails lay, and waited till morning. Sighted the 
Brlxham at half past 10 to 11 a. m., and the Brixham came up about noon. 
We were then about 48 miles from Cape Henry. There was a fresh K. N. W. 
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breeze and moderate sea. In the early part of the night before, the wind had 
been lighj; tr^ni S. W. — vçry light^and the sea smooth. At noon, when the 
Brixhatn''')Mtnae up, the depth of seâ waS 17 fathpms. thé mate says 21 
îathotiïsV 'j^As td hawsers, thè ChatfléM had the full re^uirètntints of Lloyds. 
On ttje (ijbfiiihg before the Brixhattt nèiired us, the wind came a frésh breeze, 
and continûed that way.'dnee a little sti'ohger, throughôut iHè tbwing; at no 
timç more t^f^iï',^. moderate sea. The place where our shaft broke was at 
'A,' màrKed on tli^ chart exhibited in this case. Upon the Brixham coming 
up, it was settled by signais that services were to be left to atbitration." 

McFee gives no description of the préparations for towing, but his log 
says: "We got linçs to him, and he comtnenced towing; also got his 
wire hawser fa^t to us, and,ve set sails." AU three of tiie Ohatfield's 
witnesses say that the towing began at 1p. m. McFee says that at that 
time Cape Çf^nry bore W. by N. half N.; that at 7:30 p. m. he let go 
allsails,,and split agob4 many of them. He says the hawsers parted 
three tirnes, — ffirstaboùtS p. ïi.; then next abaut 4, and the last 
about 7:30, p. M. After iJiis thé Chatfield let down heranchor. At the 
parting of hawbers aboutie p. M., the Brixham came ùp oh the lee of 
the Chatfield, when there was a jpoUision, inflicting trifling damage upon 
the Chatfield. McFee ascribes the partings of the hawsers to the bad 
steering of the tug, in veering firçt to one side, and theh to the other, 
which put undue strain alternatejyfnppn one and the other hawser. On 
the night of tlje 27 th, after the cWtSeld went to anchôr, the Brixham 
remained, steaining around her ail ii|ght.. On the morning McFee sig- 
naled her to go|to Norfolk for anotti,er;.tug, thinking the Brixham unable 
to bring her infto port. McPee sajçs:. "My object in Sendihg him was 
to hâve ail meàns possible to get the ship in in case he wpuld sehd a 
tug which would corne. If I got anything to tow me in, I thought 
certainly I shotild meet him coming out." McFee considered himself 
safe when.tne Èrixham was sait .m for a tug, At that time the City of 
Augusta hâd cprde in sight. Cape Henry then bpre N, W. by W., and 
was 48 miles distant; 

Logan, the éecond mate of the Chatfield, testified very much in ac- 
cordance with the master. He was the only one on thè Chatfield who 
took soundings, !{jpf the weather a^d sea, he says: 

"The whole time from the morning of the 27th to the morning of the 28th 
thedirection of the wind was Sf. N. W. It wasa fresh breeze, blowin g about 
the same the whole time, with the wind and séa nothing at ail. The night 
of the 27th wasa beatltiful, clear, staillght night, with not the slightest ap- 
pearance of a sqùaîi. "When the Brixham came np on the morning of the 
27th, the weathèr was fair, with a fresh breeze: and clear,' and with a moder- 
ate sea." , . 

• ,Burn, the first mate of the Chatfield,^ says: 

'.^'^lière was an ordinary breeze from N, ÏT. W. The weather throughont 
the whole towi^ng was just an ordinary fJ-esfa breeze. Wi|h the wind that 
way, the sea cannot rise, because the wi^d ià off the land, so there cannot 
possibly be any sea. In our ship theré was hardly a motion of her. The 
passing of hawsers could hâve been done easily, by lowering a boat, — very 
éâsily. The Btixhamwar very 1)adly}iàndled, for 8rst she was down broad 
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on the port bow, ând thsn up to starboard again. It was impossible for us 
tokeep after her.î" 

It is stated iii évidence 'that the Chatfield's free board was 17 feet; 
that is to say i that she preSented above the watôr that much surface to 
the wind. -Thé Brixham hiad only 19 inchesoffrçe board. 

On the pàtt of the Brixham, the master, the two itiates, the engineer, 
the fireman, twô seamen or deck hands, and the cbok, — eight in num- 
ber, — constituting, I suppose, the entire crew, were examined. This 
ship was of 628 gross and 400 net tons; in measureûient was 198 feet long 
and 27 feet beam. She was wbrth $60,000, had on a cargo of iron val- 
ued at $20,000, and was under charter for a freight from Philadelphia 
to Velaseo, Tex., of $3,200. She left Philadelphia shortly after 10 
o'clock on the morning of the 26th October, passed ont of the capes of 
Delaware after nightfall, and passed Fenwick Island light on her star- 
board beam at 9:45 p. M. Sheldrake, master, teStifies that his course 
from there was about due south, that his steamer's speed was 9 miles, 
and that he went along with a current and the wind in his favor, mak- 
ing 10 to 10} knots an hour. The wind was 30 to 38 miles an hour 
from sundown on the 26th to 10 at night, and afterwards increased to 
40 to 42 miles, becoming, on the morning of the 27th, a stifî gale, caus- 
inga high sea, which overfiowed his decks. He sighted the Chatfield at 
9:30 A. M., about 6 miles to eastward, and got to her a few minutes 
after 10. Chatfield asked by signais what he expected, and he an- 
swered "Arbitration." He then came close to the ship, and was told to 
take her hawser. He backed up under her lee side, heaving her a line 
from his steel hawser, and she heaving him a line from her Manilla 
hawser. Both were fortunately caught. One was run from her star- 
board bow to his starboard quarter, and the other, in like manner, from 
port bow to port quarter. He passed them through his stem chocks to 
big iron bits in the bow, but could not place them just as he would hâve 
liked, because of the sea breaking over his deck. He had taken sound- 
ings with a 30-fathom Une at 4 a. m., and again at 8 \. M., and found 
no bottom. He started ahead for Norfolk, towing on the two hawsers, at 
probably about 20 minutes to 11. As he was modng, while towing about 
N. N. W., moving up towards N., which put him within about three 
points of the wind, he took in his sails, and the Chatfield took in hers 
also, following suit. The Chatfield sheered so much from her bad steer- 
ing that it caused his steamer to veer, and put too great a strain upon 
the hawsers, — first upon one, and then upon the other. His steel hawser 
parted about 1 : 30 P. M. , and he went ahead on the Manilla hawser, 
which also parted about 4 p. M. When this happened, he went up on 
the lee side of the Chatfield, and was in collision with her, by her com- 
ing down against him, causing very considérable damage to his steamer. 
Having again succeeded in making fast the Manilla hawser, he again 
went ahead, and continued the towing until 7 :30 at night, when this 
hawser again parted, in conséquence of the sheering of the Chatfield. 
The Chatfield then went to anchor in 16 or 17 fathoms water, and the 
Brixham steamed around her ail night. In towing he moved from 3 to 
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3} miles ap hqur, and made a distance in ail of aboat 28 miles, bring- 
ing the Chatfield to within 43 miles of Cape Henry. The towing 
lasted nine hours, less one hour consumed in the trouble with the 
parted hawsers. This witness marks "Y" on the chart exhibited with 
this opinion as the place where he left the Chatfield. He had and has 
no doubt that he could hâve taken her into port on the 28th. 

Henze, the cook, besides giving other testimony corroborating that of 
the master, says: 

"The Brixbam bad the Chatfield under tow by 11:20 a. m. on the 27th. 
The sea was pretty rough that morning. The main deok was f ull of water ail 
the time. It was a very high'sea, and continued se until next day about 10. 
While the towihg was going on, the sea was very high, and, by coming down 
with seaon, parted the hawsers. The Chatfleld was high upabove the water, 
and we low« and deep loaded. When the collision happened, she smashed 
right down upon oùr stem; smashed the cabin in. Her starboard stem 
smashed the aide in," etc. 

Thonipsoh", séaman, says, aiîiong other things: 

"We got a. iiawser ont abolit between 10 and 11 o'clock of the 27th. We 
got her in tow'^bout 11. We towed hér till about 25 minutes past 7 at night, 
when the répff broke. The wiiad was northerly and northwesterly on our 
starboard quarter,— pretty heàvy wind, and pretty heavy sea on. The wire 
bawser parted flrst, alter dinner some time, and then the Manilia hawser 
parted. Wben^.we first met the ChatQeld in the morning, she had fore and 
aftsails on... Siie,tookthem down when the çaptain spoke to her, and did not 
put them u^ agà'in while we hâd her in tow. It was a heavy sea on, and, 
through thé hignt bf the 27th, snowy aiid Squally. The speed of the Brixham 
during thô towing was three and a hàlf tofour knots, after my own way of 
jadging." ; 

Oisen, sç^man,,says, anipng other things: 

, "I went on 5^ l^,^.,on t^ie 27th. We were towing the Chatfleld when I 
went to the wbéf I, Thé w jpd, was to north and west, and there was a pretty 
heavy sea in the morning. i The decks were full of water, which was going 
iiitb cabins and èverywhere. The Brixham had much diflSculty in towing 
thé 'Ohatfleldf Oh «ccourit of the weàtber and heavysea on. The wire hawser 
parted after dinner, and we were càlied but on deck. Some time in the after- 
noon the Manilia hawser parted. Wepassed ropes again, and towed her un- 
tjil between 7 apd; 8 p'clock, when the, hawser parted again. The wind was 
biowing pretty harjd, and a heavy sea pu ; raining in the afternoon. We laid 
àround the ChatiBeld ail the night of the27th, and left aboiit 8 in the morning 
for port." 

Tibland, fireman, says: 

"After we gotpur dinner that morning [27th] at half past eleven, I went 
on deck. We then bad the Chatfield In tow> There was a heavy sea and a 
galeof wind." 

Currie, engineer, says, among other things: 

"When westbppéd the englues on nearing the Ohatfleld, it was half past 
10 in the morning of 27th. We protteeded ahead at 11 o'clock. Westopped 
again about 4 in the eveniiig, and was in tow again at 4:80, and towed till a 
quarter to 8 that night. We were running around the Chatfield ail that night, 
wocking the engines, as ordered fromdeck. Next morning at about 8 went 
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ahead, with engines at full speed. From Philadelphia down to where we 
stopped, near the Chatfleld, our speed had beenSJto 9 knots. While towing 
tbe Cbatfield we were going through water at a speed of about 3J knots. The 
wind was pretty bad. Thesea was washing rightover us. The Chatfleld had 
ber sails up when she was âying signais in the morning. She took ber sails 
down when she was in tow. The average speed of Brixliam through tbe 
water in ordinary weather is 9J to 10 knots." 

Allen, first mate, says, among other things: 

"We had Fenwick Island light abeam at 9:45 on nightof 26th. Course 
south ail night, till 8 o'clock in the morning, when it was S. quarter W. She 
made an average of 9 knots during the night. Called captain's attention to 
Chatfleld about 9:30 A. M., on the 27th. She was about 6 knots from us, 
soutbward and westward, four or flve miles west from our course. She had 
up three balls, as signais of distress, ealling for help. She had her sails up 
before we took ber in tow. She hauled them down afterwards, and did not 
hoist them again during the towing. We had her in tow about half past 10 
to quarter to 11. ïhe weather was nasty, blowing a nortbwest gale of wind; 
searunning veryheavy, flUing us with water fore andaft, ail through the tow- 
ing. I took suundings that morning close to8. Didn't flnd any bottom with 
30 fathoms of line. Soundings were again made about the time the Chatfleld 
was taken in tow, and got no bottom. About noon, made soundings myself, 
and yet no bottom. I took an observation then, and found latitude 36° 23' 
N. During the towing the Brixham made two and a half to three miles an 
bour. I attribute the bad towing to the bad steering of tbe Chatfleld. The 
hawsers were nearlyparallel, and she ought to hâve steered straight after us; 
otherwise, the strain would be ail on one hawser or the other, which made it 
more liable to part than if the strain was kept on both. The effect was, from 
the Chatfleld being flve times larger and heavier than the Brixham, that the 
ship towed took the tug in charge. If she had foUowed the tug, I bave no 
doubtthat the Brixham woiild bave taken her right in outof the storm. The 
failure to do so was owing to the bad steering of the Chatfleld, and the bad 
State of the weather, wind, and sea. The weather and sea were both very 
violent, with heavy squalls of wind, and rain, snow, and sleet during the 
night of the 27th. The Chatfleld did not hâve sails hpisted at any time dur- 
ing the towing. She Jet go her anchor at the end of towing, in soundings 
varying from 16 to 17 fathoms. During the towingour progress was 2J to 3 
miles an hour, to the N. N. W. There was no dritting during the towing. 
During the whole of the 26th, we were running to the soutbward in a nortb- 
west gale of wind. There was also a nortbwest gale of wind on the 27th. 
Statements in our engineer's log to the contrary are not true. Engineers' 
logs are nôt aùthority in regard to weather. The Brixham is considered a 
fast boat for a small one, and very strong and staunch, which is proved by 
her breaking the hawsers on the occasion of the towing without tearing her 
bits eut or straining herself. The wind moderated on the morning of the 
28th, but, as it had blown a gale ail during the night, with very heavy sea, 
and continued to do so up to daylight, the sea had not gone down, and was 
still very rough. There is never any trouble in passing hawsers in a light 
breeze and moderato sea. It was the gale and the high sea on the 27th that 
made the diflleulty with us. It was eut of the question to think of lowering 
a boat. I bave been in a boat a good deal myself, and in a good many kiuds of 
seas, — I hâve been whaling for three years, — and I would not bave taken one 
of those whale boats, which are betterthan almost any ship carries out of îTew 
Tork, — I wouldn't bave done that on that day for the Chatfleld nor the Brix- 
ham combined, and their cargoeâ chucked in. When we parted the Manilla 
hawser, our only chance was to go to leeward of the Chatfleld to get to her; 
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sbe keiùg a larger ship thân we, showihg more side oût of the water, and the 
wjQd((blo!*iit)iêvery8tronf.i ' At that time itwas blôwingher two miles to our 
om. .ifciwôfàd'gonéto windward of hei", we WauMn't hâve got anywhere 
nearsJier. iThe'Iièeward waB'the proper side for ourSÉiall tug." 

Tbesjgnfll,,, service repart of the.weather at Cape Henry on the 27th 
and 28th October last shows the wiad to hâve been as follows: 

srage of 24 miles an hour. 

(c *' 1 Q '* *' " 

« If QO « « U 

« « Q^ « «1 « 

" ** 40 ((:**« 

<I « QU « . U « 

« « QI7 II H II 

Il <t OJ « « a 

41 II Qg II if. Il 

Il II 42 II M II 

" "46 " " " 
Il II 45 " II, Il 

Il II 4g II II II 

Il II 42 « Il II 

« Il 47 II II II 

« Il 42 <f If II 

« « gg II II II 

« "40 " " " 

Il II gg II u « 

« Il gg « « u 

Il II 35 '■ « « 

Il II 04 <l II II 

If II 01 II « « 

u II 01 II M M 

« Il 32 II « M 
Il II 01 II II » 

Il II go " " •• 

li II 27 " <* Il 

" Il 27 '• «Il 

Il "25 " " " 

■I M 22 " " ** 



8 to 5 " " " 

. 6 to 14 « " " 

15 to 24 « « " 

- 25 to 39 « « " 
40 to 59 " " " 

- 60 to 79 " " " 
. - 80 to 150 « " " 

Sheldrake's judgment was, on hearing the signal service report of the 
velocity of the wind at Cape Henry read to him, as above, that thewind 
was stronger ont to séà than at the cape. This report, reinforced by the 
tëstimony ofSheldrake; shows that aÛ through the night of the 26th a 
high or strong wind preyailed; that it increased to a gale about 11 
o'cloek A. M. on the 27th; that it blew a gale throughout the towing 



Oct. 27th. 12 M. 


to 6 A. M,, 


<I 


7 


to 8 A. M. 


(C 


8 


to 9 A. M. 


». 


9 


tolO A. M. 


(ï 


10 


to il A. M. 


U 


11 A. M 


, to 12 M. 


u 


12 m. 


to 1 p. M. 


•• 


1 


to 2 p. M. 


« 


2 


to »P;'M. 


u 


8 


to 4 p. m. 


a 


4 


to 5 p. m. 


« 


5 


to 6 p. M. 


(1 


6 


to 7 p. m. 


*i 


7 


to S P. M. 


il 


8 


to 9 p. M. 


u 


9 


to 10 p. M. 


« 


10 


to 11 ¥. M. 


u 


11 p. M, 


. to 12 M. 


Oct, 28th, 12 M. 


to 1 A. M. 


« 


1 


to 2 a. M. 


II 


2 


to 8 A. M. 


» 


8 


to 4 A. M. 


41 


4 


to 5 A. M. 


« 


5 


to 6 A. M. 


« 


6 


to 7 A. M. 


II 


7 


to 8 a. m. 


M 


8 


to 9a.m. 


II 


9 


to 10 a. m. 


II 


10 


toit A. M. 


U 


11 A. M, 


, to 12 M. 


<l 


12 H. 


to IP. u. 


The signal service dassifioati 


Light wind, 


. 


Oentle wind. 


- 


Fresh, 


" • 


.' '■ 


Brisfc, 


. 


-■■■■' . 


High or 


strong, 


■ - 


Gale, 


. 


. 


Storm, 


- 


■.'''^' . 


Hurricai 


ne, - 


-, - 



THE CHATFIELD. 487 

of the Erixham, and through the night of the 27th, and abated only 
by dight degrees, and very gradually, between 1 a. m. and noon on the 
28th, at which last hour. it was still 25 miles an hour. The Erixham 
files bills for repairs, damages, and outlays resulting from her service, 
amounting to $5,000. 

Second. As to the City of Augvsta. The Chatfield was taken in tow by 
the City of Augusta about 10:40 a. m. on the 28th. The latter ship 
was of 2,870 tons measurement, was worlh $300,000, had on a cargo 
worth $134,000, and had aboard 19 passengers. Her speed is 14 
miles an hour. Her master, Cathariue, says that in passing Hatteras, 
early on the morning of the 28th October, 1891, he encountered a 
northerly gale of 40 to 45 iniles an hour, with a strong sea; so much 
so that it was necessary to put a governor on the engine. As he came 
north, the sea increased, and he could make only seven miles an hour. 
About breakfast time he discovered a vessel four points on his star- 
board bow, and on using his glasses found that she was giving oui no 
smoke or steam, and was flying signais saying she wanted a tow, and 
showing three balls saying they had no command of the steamer. On 
nearing the Chatfield, he found she was lying at anchor, and sheering 
heavily from one side to the other. Though he used a great deal of 
caution, yet, in getting her heaving Unes aboard, she took a heavy 
sheer, striking him abaft the main rigging, port side, doing him con- 
sidérable damage, although the blow was lessened by his giving the 
jingle bdl, and going ahead at full speed. He had great difficulty, 
attended by much danger to his ship, in getting a hawser properly 
adjusted. Tried heaving lines twice without success, and succeeded 
finally by using a buoy, and having it caught from the Chatfield by 
grappling hooks; the wind and sea being such during the time as to 
put him in risk of fouling his propeller with the hawser, which would 
hâve been fatal to both ships in the condition in which they were. 
During the time of getting out the hawser, the wind was blowing 35 
miles an hour, with quite a high sea, — so high that the Chatfield, rid- 
ing at anchor, was pitching her shaft hole entirely out of the water, so 
that we could see it. It took two hours to get the line on board. The 
wind was N. by E.; and, after getting the hawser, he had to tow a con- 
sidérable distance around by a long circle to get on his course. After 
towing into within a mile of Cape Henry, and after the Chatfield had 
taken on a pilot, the hawser parted, subjecting him again to the risk of 
fouling his propeller. He again had a good deal of difficulty in getting 
his hawser to the Chatfield, owing to the strong tide, but succeeded, and 
brought her into Hampton Eoads. When he picked up the Chatfield 
in the morning, she bore N. W., a little W. from Cape Henry, and was 
distant about 63 miles. She must bave been drifting, from the way 
she was sheering about; it being évident the anchor was not holding the 
ship. The anchor was of a kind he had never seen before, — a long 
shank, with a little claw on the end of it, not more than two feet long; 
and it was évident to his mind that in a sandy bottom it was impossible 
for that anchor to keep that ship from running ashore. She was drift- 
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ing, and, if she had received no help, woùld hâve gone upon the beach 
anywhere between NagS' head and Hatteras. She was then 40 miles 
from Nags' head and 47, from Wimble shoals. With the wind blow- 
ing as strong as it did that morning, the current there being two miles 
an hoTlf, she would hâve drifted with that anchor down at least a mile 
or two an hour, and five miles if the.anchor had not held. She would 
hâve gone upon the beach in eight hours. The depth of water where 
he took the Ghatfield in tow was scant 18 fathoms. The manner in 
which she sheered, first on one side, and then on the other, when he 
first neared her, proved that she was dragging her anchor. When he 
first came up. to the Ghatfield the wind was blowing 30 to 35 miles 
an hour; 80 hard that he could not keep his ship in position ahead of 
her. No attempt was made to pass hawsers by lowering a boat; it 
would hâve been too dangerous to be attempted, and was not thought 
of. To the same effect was the testimony of other members of the 
crew of the Augusta who were examined. The bills of lading and in- 
surance policies of the Augusta at the time of this service gave her 
the right to assist ships in distress. 

The three officers of the Ghatfield, heretoforè mentioned, testify in 
substance as foUows: McFee, master, says, as of the time on the morn- 
ing of the:28th when the City of Augusta neared the Ghatfield, that there 
was not a heavy northerly gale, nor anything approaching it, but only 
a strong to fresh wind and a moderato sea. The Augusta came up to 
him about 9 A. M. , on his weather side. They missed getting the line 
the first time» and also the second time, but the third time she came up 
under the bow, and he got his hawser aboard of her, and, as soon as the 
hawser was fast, he tripped his anchor, and she slewed around and towed 
away. He could hâve passed his hawser bya small boat, but there was 
no necessity for it. The Augusta was handled in a most seamanlike 
manner, and there was ^no trouble in getting the hawser on board. The 
towing commenced at 11:80, and they made about 8 knots an hour, and 
came into the capes, arriving at half pàst 5, the towing having lasted 
about 6 hours. The hawser appliances which he gave to the Augusta 
was a large wire hawser, attached to his chain cable, which veered out 
about 45 fathoms of cable with the wire. The Augusta started ahead, 
after he got the pilot on board off Cape Henry, with a little too much 
speed, and carried away his wire hawser at the point where it was fast 
to her stern. He thereupon let go his anchor, and gave out 15 fathoms 
of cable, to hold the ship in position. He then hauled in his hawser, 
put another bend on it, to make fast with, whereupon the Augusta came 
around again, and steamed upand passed her line, and took his hawser 
again, and, after some trouble with his chain cable and anchor, pro- 
ceeded on and went into Hampton Roads. Half an hour after firet tak- 
ing him in tow, the Augusta signaled him to put up his sails, and, 
the wind being N. N. W., allowing the sails to draw well, he did so. 
The service of the Augusta lasted between 9 a. m. and 8:30 p. m. of the 
28th. The towing commenced at 11:30. There wasno péril or danger 
to her in the service over the ordinary péril of taking a ship in tow at 
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sea. There was no extra risk. The danger waa very small. If there 
had been extra danger, the Augusta would hâve lowered a boat to run 
the lines. The mates of the Chatfield testify substantiaïly in accordance 
with the testimony of McFee, the master. The City of Augusta files 
claims for costs, losses, and damages resulting from her service, amount- 
ing to about $5,000. 

Whitehurst & Hughes, ( Wiliiam W. Goodrich, of counsel,) for the Brix- 
ham. 

Sharp & Hughes, for the City of Augusta. 

Richard Wcdher, for the Chatfield. 

Hughes, District Judge. First. As to ffie Brixham. It seems plain 
that the évidence of witnesses of the Chatfield taken in this case is dis- 
proved on ail contested points. The direction of the wind when she was 
approached and taken in tow by the Brixham was N. N. W. , and re- 
mained so, or nearly so, ail through the day and night of the 27th. That 
is conceded. But the wind was not a mère fresh breeze of 6 to 14 miles 
an hour, as stated, and iterated by master and mates. Ail the other 
witnesses say otherwise, and the signal service record of the wind at Cape 
Henry contradicts their testimony, and corroborâtes, with singularcom- 
pleteness, the testimony of Sheldrake, master of the Brixham. In fact, 
from 11 o'clock, the time the towing began,.till midnight of the 27 th, 
the wind was blowing a gale. AU th« witnesses of the Brixham concur 
Bubstantially in saying so, and ail the circumstances of the occasion cor- 
roborate their statements. If the sea and wind were "nothing at ail," 
as one of the Chatfield's witnesses testi fies, when the two ships camefirst 
into proximity, why did not the Chatfield lower a boat, and enter quietly 
into a settlement of the terma of the towing ? Why did the two vessela 
stand ofif at cautions distances, and communicate solely by means of dumb 
signais ? The weight of évidence proves that, after being taken in tow by 
the Brixham, the Chatfield took in her sails; butif, as McFee states, they 
were spread, how could a mère fresh breeze split the new sails of a new ship 
in pièces? And ofwhat avail could sails bave been at ail to a shipmov- 
ing within three points of the wind? The Chatfield, showing a surface 
17 feet above water, was indeed a great mark for the wind, but would 
bave been easily steadied by her own rudder and by the two hawsers of 
the Brixham, moving 3 miles an hour over the water, if the wind 
had been only a 6 to 14 mile breeze. The fact that she sheered beyond 
control of so stout a tug as the Brixham is conclusive of the fact that she 
was breasting a gale; otherwise, why did the strong hawsers by which 
she was drawn part, and continue to part, while she was under tow? 
And, as to soundings before the Chatfield was taken in tow, no one took 
or reported them but Logan, the second mate, — the man who testified 
that the night of the 27th was a bright, starlight night, and that there 
was no sea, and only a fresh breeze, during a period when the officiai 
report shows that the wind was blowing a gale. It is hard to believe that 
a witness who is discredited on every other point on which he testifies 
Spoke truJy aa to the soundings. Burn, the other Chatfield mate, says, 
arguendo, that there could hâve been no sea, because the wind was oÈ 
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8bore,ri-a vUssm wbich would pfobably hâve been conclusive if Hîs ahip 
bad been « small distance off shore, but is of no validity as to a ship 
60 to 75 liniles ttut to sea. 

Nopne of'the three witnesscs of tbe Chatfield prétends that she let go 
herancb^rs in tbe intérim between losing her propeller, at 11 on the 
night of the 26th, and sighting the Brixham, in the forenoon of the 27th. 
McFee, her master, saysj there being no wind, he let his sails lie, and 
waited till next morning. Certainly, without sails and without wind, 
it would hâve been necessary for the ship to let go her anchors if the bot- 
tom could be reached. That they were not let down is proof that the 
ship was out at sea, beyond reach of the line of 30 fathoms. McFee's 
stafenient, hôwever, that there was rio wind, and that he let his sails 
lie, is not crédible. The weight of testimony is conclusive that there 
was a bigh wind ail the night of the 26th, and the signal service record 
of the vdocity at Cape Henry confirnïs the prépondérant testimony. It 
is impossible to believe but that there was a strong wind on the night 
of the 26tb, and that the Chatfield's sails were ail set. McFee subjects 
rational bélief to too great a strain when he affirms that duriûg ail the 
night of the 26th, after 11 o'clock, he made no use of his sails; and yet 
that wben he was in tow of the Brixhftm next day, moving witbin three 
points bf the wind, he bad them set before a wind that split them. It 
is just as incrèdible that, when sighted oh the 27th by the Brixham, the 
Chatfield was at the point "B'"whioh he marks on the chart. The 
mathematics of the case renders this statement very wide of the fact. 
The Brixham set out from Philadelpbia at 10:30 a. m. on the 26th, 
moving at her usual speed of about 9 miles an hour. The distance to 
the capes is 96 statute or 81 nautical miles, and the distance on to Fen- 
wick Isiaifd lîght 25 nautical miles further, — or about 106 miles from 
Philadelpbia* If we allow that the favorable wind on her stem helped 
her engiiies a quarter to half a mile an bout, she was abréast of Fenwick 
Island lîght in 11 i hours from the tinle of leaving Philadelpbia, or at 
9:46 p. M., as stated by her log. From this light she took and oon- 
tinued on a course due south till about 9:45 next day, a period of 
about 12 hours; the longitude of her course being about 74° 42'. The 
speed bf her engines was 9 knots an hour; some bf her crew stating 
it to be 8} to 9, and some 9 to 10. The current of the océan was 
more tbana mile in hôf favor, and there was a strong Wind behind her, 
helping her engines. It is therefore just to infer that she made 10 
miles an honr, which, by 9:45 o'clock on tbe morning of the 27th, 
would bave brought her a distance bf 120 miles, or 2 durées of lati- 
tude, from Feûwick Islâftd light, which ib in latitude 38° 27', and placed 
her at that hour in latitude 36° 27', longitude 74° 42'; that is to say, 
would haVe placed her at thé letter "X" on the çhart, marked by Shel- 
drake. If the Chatfield was then at McFee's point "B," marked by him 
on the chart, she would fbttve been 30 miles away from the Brixham, and 
out of sight. McFee and bis mates say that they first sighted tbe Brix- 
ham at about 11 o'clock',' br after, and Wèfe not under tOw till 1 o'clbck. 
The first of thèse statèrheiits cannot be trae, and the second must fall with 



THE CHATFIELD. 491 

ît. If tbe Brixhàm had gone on her coUrsë for an hour and a quarter 
longer than her own créw testifies, and as the Chatfield's officers insist, 
bet'ore she sighted the Chatfield, thën she had got 132 miles south from 
Fenwick Island light, or tolatitude 36° 15', and would hâve b6en42 miles 
from point "B," where McFee claims that the Chatfield was. To in- 
sist that the Brixham was not sighted till 1 1 o'clock on the 27th is to 
présent a case mathematically impossible. The point "B" cannot beac- 
cepted as the position of the Chatfield at either 9:45 or 11 o'clock on 
the 27 th. At the earlier hour, she was within a few miles of the point 
marked "X," — say five miles west; and it was from that point that she 
was towed by the Brixham. The wind was within about three points 
of being dead ahead during the towing, and the sails of the Chatfield, 
even if hoisted, could hâve been of no avail. The great weight of the 
Chatfield, and the large surface which she presented to the wind during 
the towing, caused the sheering of which both crews complain — each of 
the other — so much in the testimony. The steering was not at fault. 
The sheering was the resuit of the vis major of the gale. Against a gale 
of wind on her starboard quarter, the Chatfield's own rudder and the 
tant hawsers of the Brixham were unable to steady the great ship. She 
sheered continually, and put so great a strain upon the hawsers that, un- 
der the vigorous towing of the Brixham, they parted, one after the other. 
In face of the gale, the larger ship seriously interfered with the steady 
course of the tug, veering it from side to side, and presenting the spec- 
tacle, described by the Brixham 's first mate, of the towed vessel taking 
charge of the tug; or, in other words, realizing the idea expressed by the 
popular Paradox of the tail wagging the dog. 

Despite of this embarrassing state of things, the Brixham persisted 
stoutly in her work, moving 3 miles an hour, making a distance of 28 
miles, on a course about W. N. W., between 10:45 in the morningand 
7:45 in the evening; towing the Chatfield from a point a few miles west 
of point "X" to one marked "Y" by Sheldrake on the chart. At that 
time the wind had nearly reached its highest velocity, and, the hawsers 
having broken three times, it was a proper détermination of the Chat^ 
field, acquiesced in by the Brixham, to come to anchor. When the 
Chatfield let go her anchors, the wind was blowing a gale of 47 miles 
an hour, which was too strong to admit the towing of a large ship 17 
feet out of water, weighing 4,000 tons, by a tug low in the water, 
and of only a fifth her size and ayoirdupois, especially by night. 
The chart shows the movements of the two ships before and during the 
towing. The Chatfield had moved — whether by drifting or under sail 
was not definitely shown — from a point, "A," 53 miles E. half N. from 
Cape Henry, between 11 o'clock on the night of the 26th to 10 o'clock 
on the momingof the 27th, to a pointa few miles from the place marked 
"X," which is 72 miles E. S. E. from Cape Henry, where there were 
no soundings. There she was taken in tow by the Brixham. She was 
thence towed, in the face of a gale of wind, and against a current bf the 
océan setting south, with great labor and diflBculty, but with considér- 
able courage and resolution, by the Brixham, on a course W. N. W., 
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to itlif!j)omt "Y," wliere there were soundings of 17 fathoms, and where, 
in the height of the gale, she anchored for the night. She was attended 
there aU the boisterous night of the 27th by the smaller vessel, and was 
still.safe in the morning, but had probably dragged her anchor for six 
or seven miles southeasterly, to a point marked " C " on the chart. At 8 
o'clock, the City of Augusta having been sighted in the offing, the Chat- 
field directed the Brixham to proceed intô port, to obtain the assistance 
of anothçr tug; her master's object being, in sending her on this mis- 
sipn,, to get the Brixham out of the way, in order that the approach- 
iog: Viçssel might not be deterred from answering his signais of distress, 
sopn afterwards hoisted, by the présence of the first salving vessel. This 
proçeeding of her master would seem to show that he felt himself so 
mqc^ in danger as to désire to provide two chances of rescue, at the 
eSipen^e; of resorting to a subterfuge in dealing with a salvor who had 
Sf^vgdhim from the dangers of the gale of the preceding day and night, 
dui;ing .which he had moved or drifted some 40 miles from the place 
v|ï;iier^ be had lost his propeller. The danger of the Chatfield, from 
■«rbicb she was rescued by, the Brixham, consisted in her being far out 
at;sea, beyorid 30 fathoms soundings, without power of locomotion ex- 
cept fpXir small sails, whoUy inadéquate for so large a vessel, so heavily 
loaded, and drifting upon a very strong current, setting southward, and 
bçfpre a wind blowing, for the 10 hours anterior to her being sighted 
by ^be Brixham, at the rate of 20 to 40 miles an hour, on a coast pro- 
verbially da^gerous in: the pendency of heavy winds. That a strong 
current does set to the south on this coast is abundantly known to ail 
mariners, and is in the judicial cognizance of the court. While this case 
is under considération, the three-masted schooner Freddie Heniken 
broke from her anchors off Lynnhaven bay, was borne by the current 
out toi s^ tbrough the capes of Virginia, in the face of a northeastem 
storm.oif wind, and carried south by the current, until she went ashore 
at GuilShoal light station, 18 miles short of Hatteras. It was on this 
current and on this coast. that the Chatfield drifted on the night of the 
26th of October, from point "A," marked on the chart, for about 40 
miles, to a place a few miles westward of point "X," marked on the 
chart. If the three ofBcers of the Chatfield were sincère in their testi- 
mony, then their vessel was in the additional danger of being in control 
of mariners who were in unconscious ignorance of the situation of their 
vessel, believing her safe wheti she was in circumstances of extrême dan- 
ger. The service rendered by the Brixham consisted in suspending her 
voyage yben moving before a favorable wind and current, and coming 
to the assistance of the v;essel in distress in a wind and sea which ren- 
dered the attempt very diflScult and dangerous; în taking hold of that 
vessel, thus drifting, in a gale on a heavy sea, and not only holding her 
s^fe during the worst of the gale for 9 hours, Isut in towing her some 28 
miles. towards port, from a position 70 miles out at sea, where there were 
npipqijndinga, to within 43 miles of Cape Henry, to a place where there 
wer!e;o^y 17: fathoms of wator, and wheire she was able to anchor safely, 
watching her there during the night. The probabilities are great that 
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on the next morning the Brixham coiald hâve taken the disabled ship 
iato harbor under a wind diminishing ail day gradually from 35 miles an 
hour in the morning; and it is certain she was désirons to undertake the 
enterprise, and wonld hâve done so, but for being sent by the Chatfield's 
master for another tug. Obédience to this instruction does not impair 
the Brixham's right to salvage in this case, as there was no intention on 
her part to abandon the enterprise, — a fact which was shown by her 
prompt return, in compauy with another tug, to résume the towing of 
the Chatfield at the place where she was left in the morning. 

Second. As to the City qf Augusta. Coming now to the claims of the 
City of Augusta, it is to be remerabered that her service was none the 
less mériterions from the fact that the Chatfield had still a chance of be- 
ing taken safely into port by the vessel which had first had her in tow. 
The fiying of signais of distress on sighting the Augusta estops the Chat- 
field from such a pretension. What, then, was the danger of the Chat- 
field at 9 o'clock on the morning of the 28th, when the Augusta, re- 
sponding to urgent signais, came to her relief? She was drifting, with 
dragging anchor, from the point marked "Y" on the chart, where she 
had been at 8 o'clock on the night before, and had made seven or eight 
miles southeasterly, to point "C," when she was taken in tow by the 
Augusta. The state of the wind and sea made the attempt of the Au- 
gusta to get Unes from her very hazardous. The unmanageable condi- 
tion of the Chatfield, pitching and sheering heavily upon a dragging 
anchor, made it dangerous for the other vessel to approach near enough 
to pass Unes for the hawsers. In this attempt there was an aetual col- 
lision. But the great risk to the Augusta after getting hold of a hawser 
was in fouling heiî propeller with it, — a danger which would in ail like- 
lihood hâve been disastrous to both ships. 

It is useless hère to go into the détails of the évidence on theSe points. 
The signal service report of the velocity of the wind at Cape Henry on 
the morning of the 28th is in singular coïncidence with the testimony 
of Catharine, master of the Augusta, and discrédits that of the three 
Chatfield officers. Contrary to the statement of thèse latter, the wind 
and sea were so bad that it was impracticable to pass lines between the 
two ships by csisting them with the hand; several attempts to do so 
having iailed. A line was not successfuUy passed until a buoy was used 
to float it from the Augusta, when it was taken up by the Chatfield 
with grappling hooks. An ordinary ship's boat could not hâve been 
used for the purpose, and could not hâve lived in such a wind and sea. 
The Chatfield officers' aeseverations to the contrary are not crédible. 
The Chatfield was dragging her anchor slowly and surely, by force of a 
current which would hâve landed her in time on that graveyard of so 
many ships, — the coast stretching from out where she was to Hatteras. 
It was not shown that any other steamer passed in the usual track of 
steamers off that coast on that day, and the only chance of the Chatfield 
for rescue from her péril, except from the Augusta, was in the return 
of the Brixham, upon which she had practiced a ruse. The service of 
the Augusta consisted in her having rescued the Chatfield from a sim- 
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ilM, thdUgh jiot! Bo great, daç^fnss that from vyliichshe had been res- 
cued jby the(iBrixham the day bs|bre,; - 

.'AsîO'^ çixnmvntto bextwarded. îo, deterrnining the amount of salvage 
Which ougfetjko lie awarded to t^e.Brixham.and tq the Augusta in thèse 
cases, Icainnot; consent to be re^tricted by the awards of the admiralty 
courts of Kew York city in eaJvage cases. . The, dry-land court rule of 
quardUmimeriJifii, m long coatrpHing in those décidions, under the power- 
ful influenceof great and wealthy insurance companies located in that 
city, who are the real litigants in salvage cases, bas proved to be inadé- 
quate to the requirements of: the salvage service. : The New York déci- 
sions digcourage, rather than encourage, salvage daring and enterprise. 
To give, besidpa what ,is earned,aniaward for successful risk and daring, 
is of the esseucei of salvage service. The great océan steamers, which 
are the iWio^t efficient salvors of vessels in distress, are unwilling to de- 
viate froro theirscheduled çfiursef, and to encounter the risks of diffi- 
culté and hazardous salyage entisrprises, for the lean compensation so 
generally awarded by the New York courts; often after dilatory litiga- 
tion, furtheri protraoted by the delay of appeals. On the coast between 
Cape Henry and Charleston the difficulty and danger of salvage services 
are exceptioîially great, requiring more libéral awards for those which 
prove successful than services rendered, in other and safer waters, on 
other and safer çoasts. I feel doubly warranted, therefore, in pursuing 
a more libéral policy in awards for salvage than the New York prece- 
idents are held to justif)";. Still itimust be conceded that the cases now 
tinder considération cannot be classed as of the highest grade of merit. 
It is shown' |n tl)e évidence that the actual cost to each of the vessels 
filing the libftls under considération, due chiefly to collisions whiuh they 
had with the saved ship in the-actof rescuing her, has been in the 
nelghborhoodof $5,000 i It is withia gênerai référence to this faet that 
I will estimate the amounts awarded, in thèse cases. The whole value 
saved was about $435,000. The whole put at hazàrd in the case of the 
Brixham was about $80,000, and jn that of the City of Augusta about 
i|440,000. I will sign a decree in favor of the Brixham for $12,500, 
land in favor of the City of Augusta for the sum x)f $15,000. Thèse 
ispiounts are inteuded to cover and include ail daims of the respective 
vessels for the affloiints reported by the commissioneir as actual daujages 
and expenses. 

KOTE. There ^yas no appeal fron» the foregolug décision, wd the amounts awarded 
wei^ paid as dècreed by the court. 

. Against part of the award in favor of the Brizham, a pétition was filed bytheMer- 
ritt Wrecklng Company, and elaborate évidence taken in respect to the d^m set np by 
the pétition. The décision of the district court on the case presented by the pétition 
follows. 
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Sheldbake V. The Chatfield. 

In re Pétition of The Merruts. 

(ZMstrlct Court, E. D. Virginia. July 18, 1893.) 

1. SaLVAGB— PeOCBDTIRE— CoNTBIBtTTIOS; BBTWBEÎI SaLVOBB — JtTBISDICTION. 

Under the admiralty rules, a salvage suit must be brought against the thing 
saved, or the person at wbose request and for whose beneflt the service was per- 
formed. Hence a proceeding by a salvor against a fund in court alreadr deoreed 
to another salvor, to seoure contribution thereof under an alleged contraot, cannot 
be màintained in admiralty. 

S. SaMB— SUITB BBTWEBN SaI/VOHS— COKTRACT. 

The Bhip B. bad rendered salvage services to the ship C, and employed petition- 
er's vessel to assist her in completing the work. The master of the B., in enga- 
ging petitioner's vessel, aoted as agent for the C, and the tenus of the contract of 
employment were dlsputed. Petitioner's vessel rendered no assistance, the serv- 
ice baving been ccmpleted by a third vessel. Thla court having granted salvage 
tothe B.,for the work performed by her, petitioner commenced this proceeding, 
claiming a share of the sam awarded the B. on the alleged contract. Held, both 
6n theevidehce as to the alleged contract, and also on the fact that a salvage pro- 
ceeding must be brought against the vessel saved or the person requesting the 
service, that the pétition sbould be diamissed. 

In Admiralty. Salvage. Ex parte the Merritt Wrecking Organiza- 
tion, on a pétition claiming half of à salvage bounty, which bad been 
suëd for as a chose in action by the libelant. 

T. S. Oamett, for petitioner. 

WhiteHurst de Hughes, for the Brixham. 

Hughes, District Judge. The case in chief was decided by this court 
oh the 14th of March last.' This pétition bad been filed on the 25th of 
February preceding. tJpon the facts shown by the record, this court 
awarded the Bum of $12,500 to the Brixham for salvage services rendered 
to the steamship Chatfieid, of which $6,500 was intended in remunerai- 
tion for expansés and damages incorred by the Brixham, and $7,000 as 
bounty for a merilorious salvage service. This sum of $7,000 is how in 
the registry of the court. The service was rendered by the Brixham to the 
Chatfieid on the 27 th of October, 1891, in taking hold of her when wéll 
eut to sea, with a broken propeller, in a heavy gale, towing her the gréater 
part of the day to an anchorage 40 miles southeastwardly from Cape 
Henry, and lying by her ail nightof the 27th, until the next morûing, 
when the wind had abated , but the sea was still running high . The service 
of the Brixham to the Chatfieid was completed on the morningof the 
28th, and was never resumed. For this service the award of salvage 
which bas been described was made by this court. On the morning of 
the 28th, Capt. McFee, master of the Chatfieid, dèputed Sheldrake, mas- 
ter of the Brixham, to come into Norfolk for the purpose of engaging a 
Strongtug to go out for the Chatfieid, and to give aid in towing her into 
port. Capt. Sheldrake came to Norfolk with the Brixham, in pursuance 
of thèse instructions of Capt. McFee, and engaged the Rescue, a strong 

>e3?ed.Rep.479. 



496 FEDERAL EEPOETER, Vol. 62. 

tug, owned by the Merritt Wrecking Organization, to go to the assistance 
of the Chatfield. Wbat was said between Capt. Sheldrake, agent of the 
Chatfield, and Thadeus Gray, agent of the Merritts, in Norfolk, in the 
negotiation which secured the Rescue's services, is hereafter detailed. 

The pétition of the Merritts, now to be considered and passed upon, 
clairas, on the basis of that negotiation, one half of the salvage bounty 
which should be received by the Brixham; that is to say, as matters 
hâve turned out, one half of the $7,000 now in the registry of this court. 
As a màtter of fact, the expédition of the Rescue in search of the Chat- 
field was frtitless. An hoiir or two after Capt. Sheldrake left the Chat- 
field off Cape Henry, on the morning of the 28th of October, another 
steamship, coming in sight, was signaled by the Chatfield, took her in 
tow,'Qhd, brought her ihto Hampton Roads, where they arrived before 
the «Rescue and Brixbaïu had set ont from Norfolk, on the night of 
the 28%, in search of the Chatfield; and the Rescue, in point of fact, 
rendered no bénéficiai service to the Chatfield whatever, either in the 
nature' i^saïvàge or of iiwple towîûg:. As alïeady staièdy this péti- 
tion iabroughtto subject half of thé sftlvage bounty, Which, since its 
filing, bas beenawarded to the Brixham, to the payment of the Merritts 
for the ipterided service of the Rescue to the Chatfield, as described; 
which hâjf isclaimed under ah alleged agreement between Gray, agent 
of the Rescue, and Sheldrake, agent of the Chatfield, on the night of the 
28th, whatever that agreement was. On that subject the testimony is 
substantially as foUows: Capt. Sheldrake came to Norfolk on the Brix- 
ham, as instructed by the master of thé Chatfield. He arrived in port 
on the afternopn of the 28tli, and at once soyght the office of William 
Lamb, shipping mérçhanf, who had acted on a previous occasion as 
agent of the Brixham. Col. Lambbeing absent, Capt. Sheldrake re- 
quested his derk or càshîër to advise him in procuring a tug of the 
kind he was ifl search cf. This clerk's name is Hugo Arnal. Through 
him, Thadeùs Gray, agent of the Merritts, was sent for, with whom, 
after some conversation, it was agreed that the tug Rescue should forth- 
with set put, ïn Company with the Brixham, to the assistance of the 
Chatfield. The two steamers did aecordingly set out at once, and 
reached the point at which the Brixham had left the Chatfield eariy on 
the morning of the 29th. As a matter of course, they failed to find her; 
the Chatfield, aS; before stated, having been brought into Hampton 
Roads on the 281^1 by another vessel. The two steamers, therefore, had 
nothing else to dp, after a day's useless search, but to return to Norfolk 
without the Chatfield. 

As to the agreerpént that was made between Sheldrake and Gray, the 
fpllpwing, spmewhat abridged, is what the latter says on the subject: 

"A message canie to pas from Col. Lamb's office that Captain Sheldrake of the 
Brixham.waiitedto employa tug to go to the assistance of a steamer outslde, 
f orty miles off thé capes of Virginia. On going to Col. Lamb's office, Captain 
Sheldrake stated' that» thrPugh authority of the captain of thè steamer out- 
side, he came in. to gèt a tug to aid him ia towing her in, and he asked me 
what I would go for. I couldn't give him any reply to that, and I asked him 
then what he would give. He made an offer of half of what he would get for 
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towing her in from the position where she was. ' Well,' I says to him, ' Cap- 
tain Sheldrake, a vessel lying eut there anchored, though you may thlnk she 
will stay there until you get back, it is very unlikely she will do so; for some 
coasting vessel will corne along and pick her up; ' and I didn't make him any 
answer for some time, and dlscussed the situation with him, and was about to 
take my leave, and he then spoke up, and, said he, ' Well, l'U throw in the 
twelve hours' towing that I bave done.' Then I said, ' In considération of 
that, I will do it.' Then I started ont of the door. We met Captain Nelson in 
the hall, and I remarked to Captain Sheldrake that he was to go in f ull halves 
in ail that he got, and called Captain Nelson's attention to it, and Captain 
Sheldrake says, • Yes; in full halves of ail we get.'" 

In regard to this interview, Capt. Sheldrake says: 

"We there and then made the agreement that they would send a tug with 
me to the assistance of the Chatfield ; that they should reçoive half of what 
we might earn. It was distinctly stated that what I had already earned waa 
mine. I also informed them that I was sent there, and was actiug solely 
and entirely as the agent for the captain of the Chatfleld, and entirely under 
bis instructions. Under thèse circumstances, they accompanied me, and we 
went in search ot the Chatfield, but didn't flnd her. " 

Capt. Nelson, who went eut on the Rescue, says, in regard tç the 
occurrence io the hall of Col. Lamb's office in his présence, that " it was 
stated by Gray that the Merritts were to hâve full half of what Shel- 
drake was to get, and Sheldrake replied 'full half;'" but Capt. Nelson 
does net say, and did not seem to know, what it was that was to be 
halved; whether it was what was to be earned by their joint services, 
or what had already been earned by the Brixham alone, added to what 
should be earned jointly. 

Two witnesses, who should bave been indiffèrent between the parties 
to the controversy, testify in the case. Baker, in his testimony, relates 
what he heard in one room of a conversation between Sheldrake and 
Gray in another. He is so inaccurate in what he says of matters in 
that conversation known to the court as to render what he testifies as 
to the compensation which the Rescue was to receive unreliable in point 
of accuracy. The relation of Hugo Arnal to the case, and the partisan- 
ship manifested by him in behalf of the petitioners, and in préjudice of 
the party who had gone to him as an adviser and friend, divest his tes- 
timony of any spécial weight with the court. 

The issue stands as between Gray's understanding and Sheldrake's; 
as between Gray's claim that his employers were to receive half of what 
the Brixham should receive for its whole service to the Chatfield, and 
Sheldrake's averment that it was to be half of what they should jointly 
earn in the service which they were about to undertake. It is an issue 
upon the credibility of Gray and Sheldrake. The extraordinary reason 
given by Gi^ay for insisting uppn the extfaordinary bargain which he 
claims to hâve made with Sheldrake makes it incredible that Sheldrake 
could really bave intended to enter into such a bargain. Gray says that, 
because it was feared the Chatfield would be brought in by some coast- 
ing vessel, it was for that reason that Sheldrake threw in half of the 
v.62F.no.5— 32 
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§^*(^tf ;^|(ài ïé had^àJïeàd)^ eàrned, t^' ;'i()à^,'thë Reseué f$f tféîng what 
T?as u^fly'iql)enothi(igaiall;' that i^'to say, becausp the Rescue was 
npt likelytp t^nder. any service to tlie Cbatfîeld at ail, thèrefore Shel- 
drake iagreedito.pay more than the most, bénéficiai salvage service would 
be'wortbi;"- ''■'' •'■ ■ ■■"■:;■ 

In the casé in chief, Bhddrake y. Tkè'Chàtfidd, 52 Fed. Rep. 479, 
Capt. Sh^Miràfeè impresée^ the court, bywhat he was shown by the év- 
idence to'Iiày^ 4one in saying the Chatfield, and by fais own testimony 
undér severe cross-examination, as a skillfui mariner, a truthful witness, 
and a sensible, practical man of business. The court knows nothing of 
Gray, except by his testiiùony now lihder review, in connection with a 
contract heicîaàiùs to hâve secured, extraordinary in its terms, paradox- 
ical in Téèpèçt to the reason on which it is claimed to havè been based, 
and iiti|^ricédénted in its çharacter. On an issue of fact between thèse 
two meh'tdT^cl|inè such à contract, I an(i npt disposédto crédit Gray and 
to discreijit pheldriake. As it requirçs tWP to makeàbargain, it is plain 
to me tfiat the minds of tiiese two oontracting parties idid not meet in 
common agreement, and that there was really no bargain made that was 
mutually aisènted to. 

Anothfr véry singular feature in thîs claim is that it is asserted 
againsi thè Brixhàm, ^Ithpugh the service was for the benefit of the Chat- 
field. WHatevéir agrèénde^nt was entéted into on the eyeiling of the 28th 
of Octobe* *#as qiadè by Gray, the agent of the Réscu$, ■vfrith Sheidrake, 
the agent 6f the Gha,tfiëld;'fdr assistance tobe rend'er^d to the Chatfield 
in the nàttiVé' pf sàlvagë. • The contràct of the Rescuô ivas raade with the 
Chatfield, at the request pf the Chatfield, fpr the benefit of the Chat- 
field, and'irn|tlièdly at the chargé of thé Chatfield. It constituted a 
lien in rem in fàvpr of the Rescue àgainàt the Chatfield, and entitJéd 
the ownerë. 6f the Resciië to come into this court to assert that lieh 
againstthè dhatfield|'eîther by original libel or by pétition under the 
forty-third rule in adihiralty. The ptoof is conclusivé that thiâ was a 
valid maritime claîrn agaihst the Chaftfield- Gray 's testimony, already 
quoted, is èiplicit to the effect that Sheidrake was aCting as agent of 
thé ChatfiëldV chàrged with the mission to procure assistance for that 
stëamshipi ' àhd that Gray negotiated with him in that çharacter. 
Hugo Arnal says that Gray thoroughly understood that it was at the 
instance of the captain of the Chatfieïd, and by his express order, that 
Sheidrake h^d come to Ndrfolk to get further assistance for the Chat- 
field. Thé' pétition of thé Merritts,' now under coiiéideration, allèges 
that the tpastèr of the Chatfield had dirécted Sheidrake to "départ for 
Norfolk, and employ a ttïg, and tëtuhj to his relief, àiid had tepeated 
his request; add that, in performance of this requestj the Brixham had 
lëft the Chatfield, steamed to Ndrfolkj 'and immediately employed pe- 
titioners togof. tô the assistance of the Chatfield." Il was not only 
known ttfGrày and Arnal, but to ail bystanders, that the çharacter iti 
which Sheidrake was actirig was that of the Chatfield's agent, It foUowà 
that whatëvei* compensatïdn was stipulated to be paid for the service 
which the Rescue was to render was a compensation payable by the 
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Chatfield. Upoii the faets tljTis prepented by the record, a variety of 
questions anse for considération^ . 

This proQéeding is anomalousiinseeking to enforce against one vessel 
a claim for service rendered to another vesael. It is not shown how the 
Brixham could be, or was expected to be, beaefited by the service which 
was to be rendered to the Chatfield. That is left wholly to inference. 
The considération for which the Brixham was to pay for such a service 
is not shown in the évidence. On the pleadings and proofs, if there 
is any agreement shown to hâve been entered into by the Brixham to 
pay for services to the Chatfield, it is nvÂum pactum. Nor is there any 
évidence that the crédit in the transaction was given by the agent of the 
petitioners to the Brixham. That ship was hardly mentioned at ail in 
the conférence between Gray and Sheldrake. If crédit was given to 
other than the Chatfield, it was to the salvage money w,hich the Brixham 
was believed to hâve earned on the day and night of the 27 th of Pctober, 
which was yet but a chose in action. If given on thefaith of this chose 
in action, for which the Brixham afterwards filed a libel in the suit in 
chief, it was not given to the ship herself, and, as against the Brixham, 
is not a maritime claim, enfproeable in this court. If Sheldrake had 
acted, in his negotiation with.Gray, as master of the Brixham, and not 
as agent of the Chatfield, it might bave been compétent for him to hâve 
made a contract for such a service as that under considération on the 
faith of his own ship; in which case an express stipulation to that efiect 
would haye been necessary. But in his negotiation with Gray his char- 
acter as agent of the Chatfield was constantly asserted and unqualifiedly 
recognized. Under thèse circumstances, is it compétent for this court to 
imply an obligation upon the Brixham, and to ignore altogether, as the 
petitioners bave done, the obligation of the Chatfield to remunerate the 
Rescue for whatever is equitably due for the trip in search of her, for 
which the Rescue was employedby Sheldrake? 

But the raost important question in this case is whether a proceeding 
like this is within the cognizance of the admiralty court. To be so it 
mnst fall within the purview either of rule 19 or 43 of the rules in ad- 
miralty. The first provides that "in ail suits for salvage the suit may 
be m rem against the property saved, or the proceeds thereof; or in per- 
smam against the party at whose request and for whose benefiit the sal- 
vage service has been performed." In the case of the Rescue no salvage 
service was rendered, and therefore no claim for salvage can be enter- 
tained. But if it could be, this is not a proceeding in rem against the 
Chatfield, or the proceeds of the Chatfield, nor is it a proceeding in 
personam against Sheldrake or McFee, at whose request the service was 
rendered. The proceeding of thèse petitioners, therefore, is not within 
the purview of rule 19. Rulq 43 provides that " any person having an 
interest in any proceeds in the registry of the court shall hâve a right, 
by pétition and gummary proceeding, to interyene ^ro interesse^ sua for a 
delivery thereof to him." This rule was plainly intended to allow per- 
sons, like mortgagees, part owners, or other persons having an interest 
in a vessel libeled in admiralty, to corne into the main suit, and get the 
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remnants of the proceéds left àfter satisfying ttïe îibelant. Under tbis 
rule, it is not compétent for one having a mete persOïial claim against 
the owner èf thô vessel libeled to corne in and liquidate such claim. In 
order thai a third person may come in by pétition, he must hâve an 
interest of some sort in the ship libeled, or in the proceéds arising from 
her sale in the registry of the court. Claims of any third person, not 
against the sbip, but only against her^owner, must be the subject of an 
independent suit at common law, with the privilège of jury trial, if it be 
not within the cognizance of admiralty, or of an independent proceed- 
ing in personam in admiralty, if it be a claim over which admiralty has 
cognizance. The pétition under considération is not brought against the 
ship that waB libeled in the chief suit, nor against ils owners, nor against 
any proceéds of the Chatfièld in the registry of the court. It is not 
brought on thè maritime contract which petitioners had with the Chat- 
fièld. It is brought against a fund in court that has been decreed in 
favôr of the Brixham,'the Iibelant in chief, upoh an allégation that thé 
Brixhatu oWes the petitioners money which shô had contracted to pay 
them^ ' 

It was never contemplated by the framers of rule 43 to allow any 
person asserting no interest in a ship libeled in an admiralty court to 
file a pétition claiming an ititerest in what the court may decree in fa- 
vor of the Iibelant, and tb bave his claim litigated by the summary 
method of admiralty between himself and the Iibelant. If this péti- 
tion of the Merritts could be ehtertained, tben, if John Doe should bave 
a claim against them, and slwjuld file a pétition tb be paid what the 
court should decree to the Merritts, it would be compétent for the court 
to entertain that pétition alsb^ and tben, if Richard Roe should bave 
a claim against John Doe, aforesaid, he could file his pétition, claim- 
ing to be paid' out of what tbe court should decree to Doe; and so on 
ad infinitum; and one admiralty suit would be made the mother of a 
brood of pétitions, Without numbet and without limit, in endless cat- 
enation. If the first peUtion could be entertained, then, on the same 
principle, ail would hâve to be entertained. The absurdity of such a 
principle is apparent. Under rule 43, none can file pétitions exeept 
such as bave an interest lin the vessel libeled, or in such surplus pro- 
ceéds of the sale of her in the registry of tlie coUrt as shall remain 
after satisfying the original Iibelant. If that Iibelant himself owes 
debts, it is not compétent foi* the admiralty cbUrt to adjudicate upon 
them between him and his crèditors. Such claims must be litigated 
in original and independent sùits, either at common law or in admi- 
ralty, acéording as the claims are civil or maritime. 

On ail the grounds suggested, this pétition inust be dismissed, with 
costs, but chiefly on the ground that the petitioners cannot litigate in 
this probeeditig in this (kJtirt any claim they may hâve against any 
other debtbr^an the ship GbatSeld. I will so decree. 
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The Michiqan. 
Pringle et al. v, The Michigan. 

{Circuit Court, E. D. MicMgan, December 8, 1891.) 

1. Collision— BuBDBN op Proof— Vessel, at Pieb— St. Makt's Canal. 

It is not négligence or an obstruction to navigation for a vessel which bas passed 
through the St. Mary's canal, and is necessarily detained at its western entrance 
awaiting towage, to tie up to the north pier, wbere the canal is 300 feet wide, at a 
place designated by the canal superintendent, in pursuance of the authority given 
him by rules 8 and 13 of the régulations prescribed by the secretary of war for the 
government of the canal; and if, while thus moored, she is struck by au Incoming 
vessel, the presumption is that the latter is in fault, and the burden is on ber to 
show that she is f ree therefrom, or that the collision was the resuit of inévitable 
accident. 
S. Same. 

It appearing that incoming vessels usually moor to the south pier, and that in or- 
der to do so saf ely , and avoid a prevailin g tendenoy to sheer to wards the north pier, 
they oustomarily corne ia slowly, and send out their Unes for the south pier wheu 
abreast of the lighthouse at Its western end, a vessel which moves In at the rate of 
4 or 5 miles an hour, and does not send out its yawl until it has passed 750 or 800 
feet beyond the lighthouse, is négligent; and if she sheers so as to prevent the Une 
trom reaching the pier, and is thus carried against a vessel properly moored at the 
north pier, she must be held Uable for the collision. 

In Admiralty. Libel by Thomas Pringle and others, owners of the 
fichooner Delaware, against the schooner Michigan, for collision. The 
district court found that the collision was the resuit of inévitable ac- 
cident, and dismissed the libel. Libelants appeal. Keversed. 

H, C. Wisner, for libelants. 

R. T. Gray and F. H. Oanfidd, for respondents. 

Jackson, Circuit Judge. In this case libelants and appellants seek to 
recover the damages sustained by the schooner Delaware from a col- 
lision with the schooner Michigan, wbich occurred about 2:40 or 3 
p. M. on April 80, 1890, at the westerly entrance of the St. Mary's Falls 
canal. It is alleged in the libel, and established by the proof, that the 
schooner Delaware, having no cargo aboard, was bound on a voyage 
from Buffalo, N. Y., to Ashland, in the state of Wisconsin; that on the 
29th April, 1890, she was locked through the St. Mary's FaUs ship 
canal at Sault Ste. Marie, Mich. That, upon getting through the canal, 
she was weather bound, and unable to proceed on her voyage without 
the aid of a tug or steamer to tow her; that the only assistance she 
could obtain was from the steamer Ohio, which also came through the 
canal about the same time, having in tow the schooner Sheldon, on which 
her cargo had to be lightered in order to get through; that being unable 
to proceed alone, and having to await the departure of the steamer 
Ohio, which was detained the greater part of April 30, 1890, transferring 
her cargo from the schooner Sheldon, the Delaware lay moored to the 
north pier of the west end of the canal, nearly abreast of the Dummy 
or Skeleton light, and just astern of the steamer Ohio, which had her 
iow (the Sheldon) outside and alongside of herj that the Delaware tied 
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up to said north pier, at the place designated and directed by the canal 
superintendent, who, under ' tbè ifulés and régulations established for 
the use and government of the canal, had the authority, net only to per- 
mit the Delaware to moor to the>pier, but to designate the place of moor- 
ing, the eighth rule for the government of the canal, established by the 
secretary of wâr' under the act of édngress approved July 5, 1884, being 
as foUows: "Vessels or boats may be moored to the piers only when 
specially peîfmîtted by the superinréndent, [of the canal,] and then only 
in such place? and for such times as he may direct." By the twelfth 
rulè it is prpvided: that "no vesàel or boat shall in any way obstruct the 
canal or delay in passing througb, unless permitted to do so by the 
proper authpi^ity. The negleot of any lawful order shall be construed as 
obstructing the free navigation of the canal." The proof establishes that 
it was usual and customary for boats and vessels coming througb the 
canal from tbe east to be tied up or moored, by permission and under 
the instruCti;on of the canal superintendent, along the nôrth pier thereof, 
at the westeriy entrance, and extending down said pier to near the 
bridge crossîng. , The canal, at the point where the Delaware lay moored 
by the permission and direction of the superintendent, was 300 feet in 
width, and the navigable space bètween thè port sidé of the Delaware 
and the south pier of the canal, along which vessels coming in from the 
wést usually passed, was about 800 feet, was ehtirely free and unob- 
structed, and àfiFdrded ample passage way or room for ail boats using the 
canal. 

While the Delaware was thué lyîng at said north pier, on the after- 
noon of April 30, 1890, the propejler J. Emery Owen, towing the 
schooners Michigan and Nicholson, came down the rivëf from the west, 
with a strong northwest wind, blowing at the rate of from 20 to 85 miles 
per hour; and ^he sohooner Michigan, failing to get a line to the south 
pier of the canal to check or hold her, ftom some cause sheered to the 
windwaird or northward, and struck the Delaware at her mooring, and 
greatly injùred her. The li bel charges that the Michigan 's failure to 
obtain the assistance of a tug, or' to get her line orlines to the south pier, 
where snnbbing posts or piles wéreplaced to enable descending vessels 
to check and control their movements, was careless and négligent navi- 
gation and management, and furtheir allèges that the Michigan was nég- 
ligent in not having her head sails feady and in position for use, so 
as to:pày her off with the wind when the sheer towards the north pier 
oommenced. Tbe collision and damage tbereby resulting to the Dela- 
ware it is chaiged was occasioned solely by the négligence, unskillful- 
ness, and carelessness of the persons navigating the sohooner Michigan. 

The respondent admits the collision^ and that it occurred at the time 
and place stated, and while the Delaware was moored at the north pier, 
but sets up,' by way of défense — i^rsî, that the officers of the Delaware, 
in so mboiàng theîr vessel, were obstruotiûg the free and proper naviga- 
tion of the canal, and were guilty of gréât carelessness and want of skill 
and prudent judgment, and that no permission or direction of the canal 
superintendent to moor at that point qould operate to relieve said sohooner 
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from the conséquences of such want of skill and prudent care on the 
part of her ofRcers, and that any damages the Delaware may bave sus-^ 
tained while so lying at said pier, from vessels entering said canal, were 
the direct and inimediate résulta of the carelessness and want of skill 
and proper navigation of said vessel byher master; and, second, that the 
Michigan was in no fault, and guilty of no neglect, in failing to use her 
head sails or employ the assistance of a tug or in getting her line to the 
south pier in the usual way. It is alleged by the respondent that the 
strong northwest wind prevailing at the time — 

"Caused an unusually strong ciirrent, and set back towards said north pier, 
which rendered the handling of said scbooner Mictiigan extremely difficult; 
that said wind created a very heavy swell, breaking directiy on the southerly 
pier of said canal, preventing the men sent in a yawl for tliat purpose from 
affecting a landing and getting eut a line to snub said scbooner Micbigan, 
and bring ber alongside of said southerly pier; that a line was sent from said 
scbooner Michigan by its yawl at the earliest moment possible, but the men 
so sent in said yawl, using ail possible skill and care, were unable to get said 
line to the piles on said southerly pier, and were unable to bring tbeir said 
yawl alongside of said south pier, so that the meucould land thereon; that 
althougb the wheel of the Michigan was placed hard aport as early as pru- 
dently could be, and was in that position when said scbooner Michjgan was 
abreast of the lighthouse, on the extrême west end of said south pier; that, 
althougb thé wheel remained in that position, yet said schooner Michigan, 
after pasiing the propeller Obio, took a shèer, caused by the action of the cur- 
rent, wind, and swell, and struck said scbooner Delaware." 

The district court made no finding or ruling as to whether the Dela- 
ware was lying or moored in an improper or exposed situation, so as to 
charge her with fault or négligence, but having reached the conclusion 
that the schooner Michigan was not guilty of any want of care or proper 
navigation and management, and that the collision arose from inévitable 
or unavoidable accident, dismissed the libel. From that judgment or 
decree the libelants hâve appealed. 

The first question to be considered and determined is whether the 
Delaware was chargeable with fault in being tied up or moored at an 
improper and exposed place. This court is clearly of the opinion that, 
under the facts and circumstances of the case, as shown by the undis- 
puted proof, no fault or négligence can properly be imputed to the Dela- 
ware in mooring where she did. She tied up by the permission of the 
canal superintendent, and at the place designated by him. She tied up 
there when only a fresh wind was prevailing. She was unable to pro- 
ceed alone. She became weather bound, and was compelled to await 
the movements of the steamer Ohio, who was lawfully detained while 
transferring her cargo from the Sheldon. It was usual and customary 
for vessels and boats, under permission and direction of the superintend- 
ent of the canal, to tie up where the Delaware was moored. She in no 
wise obstructéd the free and proper navigation of the canal while thus 
lying at her mooring; there being, at least, 300 feet of open, navigable 
water between her port side and the south pier of the canal oposite her 
position. When witnesses for respondent say that her position wa3 a 
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dangerous and unsafe oné, they must be understood to mean, not that 
her position was in the line bf or obstructed the proper and free naviga- 
tion of the canal on the part of other vessels, but simply that, if vessels 
coming in or down from the west failed for any reason to make a line to 
the south pier, there was more or lèss danger of their sheering across the 
canal towards.the north pier, and striking boats moored there. This is 
clearly explained by persons (recalled on behalf of respondent) who state 
that the only danger to boats mooring at the north pier was from vessels 
that failed to get their lines to the south pier, so as to hold and control 
their movçm,fnts when coming in. It is shown by the évidence that in- 
comîng vessels rarely, if eiver, failed to get their lines to the south pier, 
when exeroising proper carè and reasonably prudent management. It 
is also shoWn that the snùbbing line thus usually carried to the south 
pier controlled the movements of the vessel, and kept her in proper po- 
sition and place. Such lines sometimes broke wheii too weak or defect- 
ive, or when the vesael had too much headway. But ordinarily ves- 
sels coming in from the west made their lines to the sôuth pier, and thus 
controlled their movements. and a weather-bound schooner like the Dela- 
wafe, unâble^to proceed'on her voyage alone, and compelled to await 
the depàrtù,t;è of the only boat she bould obtain to tow her, is hardly to 
be condémnèçt 'ahd foùnd guilty of pegligehce in obeying thé directions 
of the cans^i sûperintendent in mooring \vhere she did, and in assuming 
that vessels coming in would make their lines to the south pier in the 
usual way. In The Mary Powell, 31 Fed. Rep. 624, Judge Beowk 
sayS: " ■■' 

"By «dattgerôus expoisure,' 1 understand, not the trière possibility of in- 
jury through somé itiischaace not reasonably likely to oecur, but an exposure 
tbat is oleariy liable to receive or inflict injury, in tbe ordinary chances, 
mistakes, and bazards of navigation, such as are to be leasonably àppre- 
hended as liable toaiise." 

Tested by this rule, the Delaware's place of mooring, even if it had 
been voluntarily selected by her officers instead of being designated by 
the .canal superintendertt under authority of law, cannot properly be 
said to hâve been culpably or negligently improper. By the twelfth 
rule for the government of the canal, if the Delaware, while weather 
bound and unable to proceed alone and awaiting her only obtainable 
motive power, had' moored any where else than the place designated by 
the superintendent, she would bave been chargeable with obstructing 
the free navigation of the canal. In obeying the lawful order of the 
proper authority, she cannot hâve it imputed to her as a fault that she 
either obstructed the free navigation of the canal or that she did not an- 
ticipate the contingency of some vessel coming in, failing to make its 
lines to the south pier as usual, whereby she would be exposed to the 
ungoverned and uncontrolled movements of such vessel. 

This court finds, therefore, as matter of fact and conclusion of law, 
that tho' Delaware, at the time of the collision, was not obstructing the 
canal; that she was pfoperly moored and in a proper place; and that no 
fault is chargeable against her in connection with said collision. 
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The Delaware being free from blâme, and lying at anchor or properly 
nioored, the burden of proof is upon the respondent to show either that 
the schooner Michigan was without fault, or that the collision was the 
reault of inévitable accident, under the well-settled rule that where a 
moving vessel coUides with another at anchor, or properly moored, the 
former is presumed to be at fault, and liable for the damage, and the 
burden of proof rests upon her to exonerate and clear herself. The 
Clarita and The Clara, 23 Wall. 13; Steaimhip Co. v. Oalderwood, 19 
How. 246; The Rockaway, 19 Fed. Rep. 449; The Echo, Id. 453; The 
Brady, 24 Fed. Rep. 300. 

It is not material to consider the spécial faults or acts of négligence 
all^ed against the Michigan in the libel. It is clearly shown that, by 
the employment of a tug then on hand at the west entrance of the canal, 
she could hâve controlled her movements. It is also made highly prob- 
able that, if her head sails had been ready for use, they could hâve 
been employed to counteract her sheer, by paying her off with the wind 
to such an extent as to hâve caused her to miss striking the Delaware. 
It is shown by the proof that the northwest wind, which was blowing 
strong as she came in, produced no sea to interfère with her own move- 
ments or proper control. The effect of that wind was siraply to produce 
a small, choppy sea, which was not sufBcient to prevent or materially in- 
terfer with a yawl from carrying a line to the south pier. It is disclosed 
by the proof that the first movement or tendency of the vessel coming 
in was to sheer towards the south pier; that, after getting well into the 
mouth of the canal, there was next a tendency, more or less strong, un- 
der différent circumstances and conditions, to sheer towards the north 
pier. The position of the Delaware was seen by the ofiScers of the Mich- 
igan. They were also well aware of the fact that, with a strong north- 
west wind prevailing, the Michigan was more than ordinarily liable to 
take the second sheer towards the north pier on account of her big cabin 
aft and large pilot house, which her master states caused her to sheer 
that day so suddenly. They also knew that, if they failed to get a line 
to the south pier so as to use their snubbing line in holding and con- 
trolling the Michigan, she would, in sheering, coUide with the Delaware 
or some other vessel moored at the north pier. The distance between the 
lighthouse at the west end of the south pier, and the Skeletonor Dummy 
light on the north pier, where the Delaware was tied up, is shown to be 
1,500 or 1,600 feet. When the Michigan passed the lighthouse at the 
end of the south pier, her yawl, with three men, was ready and in po- 
sition to be sent with the heaving line to said pier. It was, however, 
not started for the pier until the vessel had passed about half the dis- 
tance between the two lights, say 750 or 800 feet from the lighthouse at 
the end of south pier. This is the testimony of Calista D. Bornier, an 
«mploye of the canal, who was on the south pier abreast of the Michi- 
gan, and who had met the schooner at the west end of said pier, and 
foUowed her down. Cadotte, the master of the Michigan, expresses 
the opinion that his schooner had passed the lighthouse at west end of 
south pier about 500 feet, when the yawl was started for said pier. The 
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Miohig8|n was moving attfae rate of four or five milea an hour after pass- 
ing thé ligkthouse. Three miles anbour afFordecJrher good steerage 
Trtty. It iSiShown by tbe testimony ôf respondent'S. witness Bomier 
that it is indt eûay for a yawl lo make'a landing when the vessel is going 
four or; five miles an hour. He further states the speed at which the 
Michigan was moving was a little too fast for her yawl to make the 
south l)ier sàfely. It is also shown that, just about the time the yawl, 
carrying thé heaving Une, reached orapproached near to the south pier, 
the Michigan took the sheef that carried her over to the nprth pier, and 
against the Delaware. The proof is conflicting as to the length of line 
whichLthe yawl carried, but the respondent's witness Joseph Gammond, 
who wals in ' the best position to know the fact, states that tbe line be- 
came tightysand that hewas sticking itoutfrom the boat going into the 
dock; îahdi^ hè ! further fitates, in answer to the question, "When the 
yawl bbat came up towards the pier, when youhad,as yousay, a fathom 
and a half )to. two fathoms of line in the yawl, did y ou hâve enough to 
toss'ittolthe'man, [on thé pier?] No; there wasn't enough to reach the 
doofcj"i -The ; heaving line, by means of which the snubbing line ia 
drawnupoo the dock, couldreadily, as the proof shows, bave been 
throwi^ from ;25 to 30 feet, if of suffioient length. The witness Gam- 
monld was in the bow of the yawl boat with the heaving line. There 
weré mén oii tha pier ready to catch or jceceive it if the line bad been 
throwtt ortossed to th^m. i Jt was notthrown, and for the reason stated by 
said Gàcdmond, viz., thère Was not enough of that Une to reach the pier. 
It is peiféetly dear, therefore, that the yawl was started from theschooner 
with alineinsufEcientinlengthto reach the pier, or that it was started so 
latethatthesheerof the Michigan took place before the yawl could reach 
the pier and that drew the line away^ In either case, there was fâult 
and bad management on the part of the Michigan. It is stated by the 
witness John Ivers that vessels going in from the west generally go 
pretty elow; that his veSsel wen t at the Jra,te of almost two miles an hour. 
Other witnesses say the slower the better. Ivers further states that the 
yawl boat carrying Ihe heaving line to the south pier is usually started 
abreast of the lighthotise at the west end of the south pier. The Mich- 
igan passed the point frbm. 600 to 750 feet before she started her yawl. 
She hâd in fâct nearly reached the position at which she would sheer 
towards the north pier, when the yawlv with the heavjng line, was 
fltârted, and thé expected sheer took place before or just as the yawl 
boat reached the pier, with no supply of heaving line to cast upon the 
dock. O'Donnellj.the niate of the Michigan, states that schooners com- 
ih'g in, as the 'Michigan wàs, are generally handlfed with both forward 
and aftlineSiiiTbe Michigan, howeverj sent out but the one forward 
line. That Inë was too short, was sent out too late,iand it failed to 
eéach thé dockii: Her officèrs knew that a failure to get her line to the 
isouth pier woald in volve the safetyof: other vessels on the north pier. 
They knewi from; the idirection and strength of the wind, that extra care 
and diligence were; required in the management of the vessel, and they 
a>ntent themselvès with sending out a single line of insufBcient length, 
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starting it later than usual, and with their vessel going faster than was 
prudent under the cireu instances. 

To call an injury resuMng from such conduct and management an" in- 
évitable accident" is a misnomer. A collision is said to occur by inévi- 
table accident when both parties bave endeavored by every means in 
their power, with due care and caution, and a proper display of nautical 
skill, to prevent the occurrence of the accident. This rule, announced 
in The LocMibo, 3 W. Rob. 318, was adopted by the suprême court 
in Union Steamship Co. v. New York & V. Steamship Co., 24 How. 307- 
313. So in case of The Moming Light, 2 Wall. 550, it is said that 
inévitable accident " may be regarded as an occurrence which the par- 
ties charged with the collision could not possibly prevent by the exer- 
cise of ordinary care, caution, and maritime skill." The définition of 
inévitable accident given by the court in 'Hie Grâce Gîrdler, 7 Wall. 203, 
does not conflict with that of the earlier cases, when it is said: 

"Inévitable accident is where a vessel is pursuing a lawf ul avucation in a 
lawful manner, using the proper précautions against danger, and an accident 
oocurs. The highest degree of caution that can be nsed is not required. It 
is enough that it is reasonable under the circumstances; such as is' usual in 
similar cases, and has been found by long expérience to be sufflcient to an- 
swer the end in view, the safety of life and property. Where there is a rea- 
sonable doubt as to which party is to blâme, the loss must be sustained by the 
party on whom it has fallen." 

In The Clarita and The Clara, 23 Wall. 13, it is said that— 

"Uniess it appears that both parties hâve endeavored by ail means in their 
power, with due care and a proper display of nantical skill, to prevent the 
collision, the défense of inévitable accident is inapplicable to the case." 

Whether the proper degree of care and caution has beea exercised or 
neglected must be determined in ail cases by références to the situation 
of the parties and ail the attendant circumstances. Diligence and négli- 
gence are relative terms. The duty to exercise the one or to avoid the 
other is dictated and measured by the exigencies of the occasion. In 
proportion to the urgency of the situation or greatness of the necessity, 
the greater must be the care and vigilance employed. This is well ex- 
pressed by the court in the case of The WiUiam lAndsay, L. R. 5 P. C. 
338; also reported in 8 Moak, English R notes 261, where it is said, 
in référence to inévitable accident: 

"Now, the master is bound to take ail reasonable précaution to prevent his 
ship doing damage to otbers. It would be going too far to hold his owners 
to be responsible because he may hâve omitted some possible précaution 
which the event suggests he might hâve resorted to. The rule is that he 
must take ail such précaution as a man of ordinary prudence and skill, exer- 
cising reasonable foresight, would use to avert danger in the circumstances 
in which he may happen to be placed." 

It does not appear that the Michigan took any précautions to meet the 
contingency of her failing to get a line to the south pier. Could she 
caat upon other vessels the entire riskpf such a contingency? Can it be 
said that without référence to her speed, without référence tothe time or 
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place when or at which her line should be started for the dock, and with- 
out regard to the length of such line, a moving vessel can throw upon 
other vessels, properly moored or at anchor, the contingency or chance 
of her uncontrolled movements in the event her line fails to reach the 
pier, and that the stationary vessel must bear the conséquences of such 
failure, as being the resuit of an inévitable accident? No case cited by 
counsel for respondent bas gone to this extent, and so to hold would be 
to press the rule of inévitable accident beyond ail sound principle. It 
is urged on behalf of respondent that, under the rule laid down in The 
Grâce Oirdkr, 7 Wall. 203, "the court must find beyond a doubt that 
ordinary prudence and skill required her [the Michigan] to bave used 
other méans of getting the heaving line to the piers; that if the heaving 
linehad reached the pier, the snubbing Une could bave been handled in 
timété prevent the accident," before the Michigan can be found guilty 
of a fault or be condemned. This position is not sound. The Dela- 
ware being at anchor and free frora blâme, the burden of proof rests 
upon the. Michigan to clear herself from fault. It \yas not incumbent 
upon thé libelants to show affirmatively that she was guilty of négligence, 
or failed to exercise proper care and skill under the circumstances. The 
burden is upon her to exonerate herself from blâme. We may not and 
should not speculate, after the evçnt, as to whatacts or précaution might 
hâve prevented the accident; but it is clear, from ail the facts and cir- 
cumstances of the case, that the Michigan has failed to show that the 
collision was the resuit of inévitable accident. The court is also of the 
opinion that she has failed to rebut the presumption of fault which at- 
taèhè^ tb her from having collided with the Delaware while the latter 
was pro|ierly moored, and, furthermore, that the évidence establishes 
affirmatively that she was guilty of négligence and mismanagement in 
tb^ partiçulars already mentioned, espeeially in référencé to the line she 
attempted to send to the south pier. 

■The; conclusion of the court upon the above case is that the decree of 
the district court dismissing the libel should be reversed, and that there 
should be a decree for the libelants, with the costs of this and the 
lower court to be taxed, arid it is accordingly so ordered and adjudged, 
with ;the direction for such référence as may be necessary or desired to 
ascertain the amoant libelants are entitled to recover for the damages 
donc to or sustained by the Delaware. 
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The Michiqam. 

Pringle et al. v. The Michigan. 

{Circuit Court, E. D. MicUigan. June M, 1892.) 

WlTNBSSES— PeR DiBM FbES. 

Witnesses attending fédéral courts are not entitled to the per diem, fee of $1.B0, 
in addition to their mileage, for time spent in coming to and returning f rom ttae 
place of trial, or for time ocoupied previous to the day of trial in conférence with 
counsel or proctor. 

In Admiralty. On motion to correct taxation of costs. For opinion 
on the merits, see 52 Fed. Rep. 501. 
H. C. Wimer, for libelants. 
R. T. Gray and F. H. Canfidd, for respondenta. 

Jackson, Circuit Judge^ This cause is now before the court on mo- 
tion or appeal to correct the taxation of costs made herein against re- 
spondent. The question presented relates to the proper taxation of wit- 
ness fées in favor of libelants, and arises upon the foUowing stipulated 
facts, viz.: 

"(1) That the caseoccupied twodays in its trial. (2) That ail of the time 
taxed by the libelants for their witness fées, over and above the two days oc- 
oupied in the trial o£ the case, was the time used by such witnesses in travel- 
ing to and from the trial of the cause, excepting that some of the witnesses, 
at the request of libelants' proctor, arrived one day before the trial of the 
cause, for the purpose of conferring with libelants' proctor in regard to the 
case. (3) That ail of said witnesses, excepting Thomas L. Pringle, were 
actually pald the amounts stated in the bill of costs. (4) That the affldavit 
attached to the bill of costs, in which it is stated that the witnesses attended 
thé nutobeirof days therein stated, refers to the time used by the said wit- 
nesses, as above stated, and not that they were in the court for that nùlnber 
of days." 

It ig conceded that the taxation of costs is correct, if libelants' wit- 
nesses are.entitled to fées while coming to and returning from the trial, 
but that, if their fées are to be determined by the time they were in at- 
tendance upon the court or trial, then the taxation in libelants' favor is 
too much, by the sum of $25. The statute provides that the witnesses 
sliall receive for each day's attendance in court, pursuant to law, $1.50, 
and 6 cents a mile for coming from bis place of résidence to the place 
of trial or hearing, and five cents a mile for returning. We think it 
clear, from the language of the statute and from the provisions for mile- 
age, that witness fées cannot be properly taxed for the time or number 
of days occupied in coming to the place of trial and in returning. The 
mileage allowed is intended to cover that time. 

It is equally clear that the time occupied by a witness in conférence 
with counsel or proctor before the day fixed J'or trial or his attend- 
ance cannot be taxed as a "day's attendance in court." Witnesses, un- 
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der the statute, are not entitled to aper diem for the time occupied in 
traveling to and from the placé 'ofi trial.- The excess of the per diem 
taxed, amounting to the sum of $25, will accordingly be corrected. No 
direct adjudication en this question having heretoforé been made in this 
circuit, it may be proper to state that the conclusion above reached is 
conçu rred in by Girétiififustice Bàbwïi and Associat'e Circuit Judge 
Taft, and is intended to prescribe the rule for the proper taxation of 
witaassifeeB in such caaes. ^ 



The James Bowen. 
The Geo. E. Weed. 
n Titus». The Jame8;Bowen. 

MuRPHï t!. The Geo. E. Weed.* 
(t^trùsi Court, E. D. Pennsylvanla. Soptembei^ 87j 1893.) 

1. CoiiisiOiï-rGtJStOM or POBI. ■ • ; ; : , 

The estabUsbed custoiaof tbe port of Fbtiaâelphià that on the Delaware river, 
betweea Léakuë îsland àhâWalnut streèt wharf, atebb tlde, vessels passingup 
shallkeé^ titaWreiand vèésels|ias8ingdbwnBballkeep inobantiéL supersedes reg- 
vlations presoribed by tbe eaiUng rules presoribed by tbe aot of 1885. 

A vessel signaling tb^t sbç) is going westward of a vessel meetiDs her head on, 
wbloh is aaswered by tbe làtter witb à signal that she wiU go to tbe eastward, ia 
not négligent,, althongb ber proper course orlginally was to tbe eastward. 
S. Samb. 

A vessel meeting tnro veasels whicb are sUbstantially togetber, and wbicb must 
necessattly botb pass to tbe same side of ber, may announca her intended course to 
botb by oneMgiial, 

In Admirally. Libel by W. H. Titus, master of the tug Geo. E. 
Weed, against the steamer James Bowen, to recover damages for colli- 
sion, and cross libel by Augustus Murphy, master of the tug James 
Bowen, against the tug Geo. E. Weed. Décree agaiûst the Bowen. 

Lewis & TUi/ûti, for thé Geo. E. Weed. 

Biddle & Word and Roch^ort & Stanton, for the James Bowen. 

Butler, District Judge. The suit is for collisioû. The material 
facts are as follbWs: On ' the afternoon pf Septëmber 20, 1891, the 
Weèd, a small tjig, was titîsMng up the western side of the Delaware river 
^well over) frôtki Lëàgiie islànd to Walinùt street wharf in company witb 
ànother tug, the feen Hctolôy. The latter was à few yards bèhind, prob- 
ably a length, and slightty neàrer theshpi'e. The^tidéwàsfebb. When 
passing Grèehwich piefs tbe. Bowen was seen coming iïdwïi, about three 

>Beportedby Mark WUkB Collet, Ësq., ofttieFhilaâelpbia bar. 
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qoarters of a mile above,:also on the western side, but slightly eastward 
of the Weed's course. A little later the Ben Hooley signaled the Bowen 
of her purppse to pass.westward, by blowing two whistles, to which the 
latter repiied with two, and immediately the Weed rejoined with an 
equal number, The Bo-vyen tumed slightly eastward, and the Weed and 
Hooley elightly westward, Spon after, and when near the Weed, the 
Bowen altered her course to westward, and ran into and sank her. Àt 
this time the Weed was nearly , if not quite, across the Hooley's bows 
and very near her. Other vesselswere passing np the river, most of 
them oyer eastward, and none.between the Weed and Bowen after the 
signala were given. Among thèse; vessels was the Goodnow, whiçh 
was over to the east. It is a well established custom of the locality 
where the collision, ocçurred, that vessels going up w^ith an ebb tide, 
shall keep in shore, on eith^rside of the channel, so as to avoid the cur- 
rent's force, and those passing down shall keep well out in the stream. 
This stateinent disagrees, materially, with the respondent's theory of the 
case, which is that the Weed was shut ofFfrom the Bowen's view bythe 
Goodnow, untjlnear at hand, when she suddenly came out from behind 
the latter's stem and ran westward across the Bowen's bows, renderitig 
the çoUisipi? unavoidable. This theory is, however, in direct, irreconcil- 
able conflipt with the clearrweight of the direct testimopy on the subject. 
It is denied by ail disinterested witnesses whp saw. the vessel (and they 
are numerous) and is supported only by those in charge of the Bowen, 
and responsible for her conduct. A vessel did corne out from behind the 
Goodnow, but it is clearly proved that she was not the Weed. The re- 
spondent's proctor candidly admits that the weight of direct testimony is 
against him; but he thinks surrounding circumstances show it to be un- 
reliable. I do not agrée with him respecting the effect of thèse circum- 
stances. It is unnecessary to discuss them, but I may say in passing 
that while he thinks it virtually impossible to believe that the Bowen 
turned westward across the Weed's bows, as the libelant's witnesses tes- 
tify, it seems to me no more difficult of belief than his contention that 
the Weed ran westward from a safe position behind the Goodnow, across 
the respondent's bows, thus inviting the destruction which overtook her. 
Admitting the facts to be however, as above found, the respondent still 
contends that the Weed is alone responsible for the collision because, 
Mrst, it was her duty under such circumstances to pass the Bowen east- 
ward; second, she was wrongfuUy on the western side of the channel j 
and, third, on failing to receive a reply to her whistles it was her duty 
to reverse and sound danger signais, which she did not. The first point 
is predicated on the supposition that the vessels were meeting virtually 
head on. As I hâve found this was not exactly their position, but 
granting it was, the fact is unimportant in view of the respondent's sig- 
nal that she was going eastward, and the Weed's that she was going west- 
ward. It is a sufficient answer, I think, to the second point, to say that 
the Weed was not wrongfuUy on the western side. The custom respecting 
this part of the river, justified her. The saUing rules presciibed by the 
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act df f 885 db not apply io the locëlity, which is wîtbîn the port of Phil- 
adel^Màl î do not think it itnportant that the Bowen did not again sig- 
nal in answer tb the Weed,— 'as is assumed in the third point. : The latter 
waaftilly jùâtified in treating the previous signal as addressed to her as 
well as to the Hdoley, whioh was in her company. The Bowén could not 
pass betweçh thèse vessels, as the witnesses testify, and as is apparent from 
their situation. Going eastward of the Hooley , she must aiso go eastward 
of the Wéèd, why then require a second signal that she intended going 
eastwatd wheh J,he sound pf the first had scarcely died away? The Weed 
and HoOley hfeing substantiaïïy tOgether, one signal was sUfficient for both, 
and satisfied the requirements of thô rule. The proofs show that such 
signaling conforms to the custom prevailing under such circumstances. 
I cannot ddùbt the respondent's liability. Nor am I able to see that the 
Weed was gùilty of any négligence contributing to the resuit. She im- 
mediately tutned westward, on receiving the Bowen's notification of her 
purpose tp go eastward, and wh'en the latter changed iitrestward she went 
further bVér or endeavored to do so. It is doubtful whether she could 
hâve sâfely reVersed in view of the Hooley's position when the danger 
becarae àppai'ent. 

The libel against the Bowen is sustained. If the parties cannot agrée 
on the aniotiQi bf damagesi a cômmissioner will be appointed. The 
libel against tbe Weed is dismissed. 
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Thubbeb et al. v. Cecil Nat. Bank et d. 
(Circuit Court, D. Maryland. Ootober 15, 1892.) 

1. BQUITT— PlBADINQ — JUBISDICTION— BiLI. OP DiSCOVEBT— OtHEB RELIBF. 

A bill filed as a bill of discovery, but containing a prayer for other spécifie and 
gênerai relief, showed that certain goods pledged to complainants were stored in 
warehonses by their agent, who took storage receipts in his own name as "agent, " 
and alterwards pledged them to défendant bank for his own beneflt. Held that, 
whether or net the bill was sulBcient as a bill of discovery, the facts aUeged made 
a case cognizable in equity, since they showed that the goods were apparently im- 
pressed witb a trust, and that there had been a breach of the trust participated in 
by the bank. 

S. DuposiTioNS— Re-examination op Witness bt Consent. 

The taking of testimony before a mast«r was protracted and desultory becanse of 
tbe sickness and death oi counsel, and of difficulty in obtainlng the attendance of 
witnesses, and, by consent of parties, many orders w^re obtained enlarging the 
time for taking testimony, and other orders for admitting testimony taken ont of 
time as if orders for enlargement had been made. JSeld, that such orders could not 
be considered as an agreement to admit inadmissible testimony thus taken, and that 
one of the consenting parties could stlU invoke the rule requiring the suppression 
of dépositions taken on the re-examination of witnesses who had been once ez- 
amlned and cross-examined as to the same matters, unless an order for such rei- 
ezatnination had been flrst obtained for cause shown. 

8. Pkincipal and Agent— Misconduct of Agent— Rights oï Thibd Pbrsons— Notice. 
An agent, pursuant to the order of his principal, loaned money on a pledge of 
Personal property, taking warebouse receipts therefor in his own name as "agent, " 
which he pledged to secure his individnal debts to a bank having knowledge of 
the business relations of the principal and agent and the opérations in which they 
i«-«re engaged. Held, that thls knowledge, together with the use of the word 
"agent" on the receipts, wassuffioient to put the bank npon inquiry, and it was 
liable to the principal for the amount reahzed by it from the sala of the goods so 
pltdged. 

4. Same — Powbb to Bell — Pledge. 

The f act that the agent had power fo sell for his principal did not aftect the dnty 
of the bank to make inçiuiry, for authority to sell does not include authority to 
pledge. 

5. Same— Btoragb Cbetifioatbs— Rioht to Pledge. 

The Maryland factors' aot, (Code, art. 3,) providing that any person Intrusted 
with storekeepers' certificates or other similar documents showing possession may 
pledge the goods to anybody who is without notice that such person is not the 
Bctual owner, does not excuse the bank from liability, for the word "agent" and 
the oircumstances charged it with notice. 

6. Same. 

Md. Code, art. 14, declaring storage receipts to be negotiable instruments in the 
same manner as bills of lading and promissory notes, does not excuse the bànk 
from liability; for, when the fiduciary character of the holder is expressed ou the 
face of a negotiable instrument, notice is thereby given to the indorsee that the 
holder pHmafade bas no right to pledge. 

7. Same. 

The agent took certain money due Ma principal, made advanoes to third parties, 
and purchased goods therewith, which he warehoused in his own name as agent, 
thereafter pledging them to the bank by transfer of the storage receipts. He never 
intended his principal to hâve thèse goods. Held, that the title to such goods was 
nerer in tbe principal, and that the bank was not liable for the amoants advanced 
on them. 

8. Same— LaoHes. 

The principal heard that goods which he suspected mlght be bis were being sold 
by direction of the banli, but did not notlfy it of his claim until four months af ter- 
wards. During this period the bank had paid over to the agent certain sums re- 
mainlng after the satisfaction of its loans, and claimed that the principal was guilty 
of lâches. It did not appear, however, whether thèse sums were realized from the 
goods owned by tbe principal or from those owned by the agent. Held, that there 
was no presuraption that they were the principal's goods, and the delay would 
therefore not defeat his right of recovery. 
v.52F.no.6— 33 
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In Equity. Bill by H. K, & F. B. Thurber & Co. against the Cecii 
National Bank^,,Jacob Tome, presiçlpiit.and A. M. Hancock. Decree 
for complainants. 

îTiomas (t. ifayes, for complainants. 

Robert H. Smuh and Peter E. Tome, for Cecil Nat. Bank. 

Morris, District Judge. This is a bill filed as a bill of discovery, in 
which the èoihjpilaiûants, çitizens of New York, allège that Hancock was 
their agent to advance moûey to the packers of canned tomatoes in Har- 
fdtd county, Mid., upon thé security of thé canned goods; that the ware- 
house receipts for the igoods upon which they so loaned money were 
made ont in the name of A. M. Hancock, agent, and afterwards, with- 
out a,uthoi:ity frona thôm, Hancock pledged the goods to the défendant 
bank, by indorsing the waréhouse receipts to it for loans obtained from 
the bank for Ij-jà own use. Itisalleged that the oflScers of the bank knew, 
or had reason' to know, that the complainants were the principals for 
^hom thé gôods were warehoused in the. name of A. M. Hancock, agent, 
and, in taking the waréhouse receipts as security for his own debt, they 
acquired nÔ utle to the goôds. The prayer of the bill is for a discovery 
of the détails çf a large nijmber of transactions in which goods were sp 
pledged, and for the delivery up of the goods in the bank's possession, 
and an accôuntof thosp,8old by its orders, and for other and further 
relief. , ' 

It is objeotéd on beh^fbî the défendant bank that the bill and testi- 
mony do not disclose a case proper for a bill of discovery, for the reason 
that ail the knowledge sought by it the complainants either already had, 
or could ha,ye obtained by the ordinary processes and practice of courts 
of làw. I do not find it necessary to détermine this somewhat difficult 
question; for, independently of discovery as a ground of relief, it does 
dearly appear from the allégations of the bill and from the testimony 
that the goods in controversy are goods which had beeh pledged to 
the complainants, and which in their behalf the défendant Hancock 
had placed in warehouses, taking the storage receipts in his name as 
agent, and that his pledgîng of them to the bank was a breach of trust, 
in which the bank participated. Such a breach of trust as is alleged in 
the bill présents a case of equity jurisdiction very frequently recognized. 
National Bank v. Insurance Co., 104 U. ^.54; Duncan v. Jaudon, 15 Wall. 
165; Warner v. Martin, 11 How. 225; Taliaferro v. Bank, 71 Md. 208, 
17 Atl. Rep. 1086; Lawryx. 5anA, Taney, 310; Shawv. Spencer, 100 
Mass. 382; IMm. v. Insurance Go., 44 Md. 386. Upon the ground, 
therefore, that the allégations of the bill disclose that thé goods in con- 
troversy were deposited in the name of Hancock, agent, and therefore 
apparently impressed with a trust, and that the dealings between Han- 
cock and the bank amounted to a breaclj of that trust, I think sufficient 
appears to; give a court of equity jurisdiction, without discussing the 
sufficiency of the bill as a bill of discovery. 

Another preliminary question raised by the bank is the admissibility 
of certain testimony takéri before the master. At the hearing, excep- 
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tions wère filed, and a motion made to exclude so much of the testimony 
of the défendant Hancock and of Alexander Wiley as was taken upon their 
re^examination, after hàving been once called, examined, cross-exaùiined, 
and dismissed, upon the same subject-mattèr, and upon the ground that 
no order of court was first obtained for such re-examination. It is urged 
by the complainants that the re-examination was by consent of the object- 
ing parties. By reason of difSculties in obtainihg the attendance of wit- 
riesses, and by reason of the illness and death ef the original counsel for the 
bank, and the illness and death of the original counsel for the complain- 
ants, the examination of witnesses before the master was protracted and de- 
sultory , and the time for examining witnesses on both sides was frequently 
enlarged by orders of court upon consent of the parties, and orders were ob- 
tained by which testimony was agreed to be admitted as if the orders en- 
larging the time had previously been obtained; but ail thèse orders and 
agreements had référence solely to enlarging the time, and not to the ad- 
missibility of the testimony, and had no référence to any objections except 
those growing out of lapse of time. I think the objection urged by the ex- 
ceptions comes entirely within the salutary rule that the dépositions of 
witnesses previously examined as to the same matters will be suppressed, 
ùnless an order of court for cause shown has been first obtained for the 
re-examination, in which the terms on which the leave is granted and 
the interrogatories proper to be asked are specially settled. 3 Greenl. 
Ev. § 336; Trustées, etc., v. Heiie, 44 Md. 465; Giraultv. Adams, 61 Md. 
1. The objections to thèse portions of the testimony are sustained, and 
they will not be considered. 

The testimony properly before the court shows that Hancock, residing 
in a village in Harford county, in 1883, and for some years prier thereto, 
acted as a broker for the sale of canned goods canned by the farmers 
and packers in that county, and also for the sale of supplies required by 
the packers. Tn 1882 and 1883 , as a broker, he negotiated sales from the 
complainants, who were merchants doing business in New York city, to 
Harford county packers, for cans, solder, and canning tools, for a commis- 
sion, He also, for a commission, placed for the complainants, in the hands 
of certain packers, cans to bè filled with tomatoes, at an agreed price, 
and then shipped to the complainants. He also negotiated some sales of 
canned goods to the complainants on behalf of the county packers. When 
the packers who had purchased supplies from complainants were unable 
to meet the notes given in payment, he appears occasionally to hâve 
negotiated discounts for such packers at the défendant bank, becoming 
indorser on their notes. He was, however, known to the bank officers 
to be a man of no capital and very little crédit. Early in the tomato 
packing season of 1883, Hancock suggested to the complainants that as 
the price of canned tomatoes was very low, and the packers were anxious 
to hold on to their goods for better priées, the complainants might get 
the control of the selling of a large amount of thèse goods packed in Har- 
ford county, if they would make libéral advances of money to the pack- 
ers on pledge of the goods; that the complainants would get interest on 
their moaey and a commission of 5 per cent, for selling, of which com- 
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mission they were to pay HancQck a share for his services. To this 
arrangement the complainants consented, and agreed to advance from 
70 to 75 cents a dozen on three-pound cans of tomatoes stored in ware- 
houses in their names, with insurance payable to them. 

In pursuance of this agreement, the complainants furnished Hancock 
with large soms of money, which he deposited in the défendant bank in 
October, 1883, in the name of A. M. Hancock, agent, he having previ- 
ously had an account there in the name of A. M. Hancock & Co. 
Thèse sums so furnished and deposited in October, November, and 
JDecember, in 1883, amounted to over $93,000, and were loaned out 
throtigh Hancock's agency to numerous packers; their notes for the loans 
to the order of the complainants, together with the warehouse receipts in 
complainants' names, being forwarded by Hancock to the complainants. 
The anticipated rise in the price of canned tomatoes did not take place, 
and they came to be worth hardly anything more than the amounts ad- 
vanced upon them, and for this and other reasons the loans were ex- 
tended and carried over into the next year. One of the packers becoming 
insolvent, litigation ensued, in which it was decided that the ware- 
house receipts issued by the packers for goods stored in their own ware- 
houses, which was the character of many of the receipts taken by 
complainants as security, were inyalid against attaching creditors; and 
in August, 1884, in order that thèse goods might be warehoused in 
such manner that there should be no question about complainants' title, 
ail the receipts then in the hands of the complainants, together with 
the notes secured by them, were sent by complainants to Hancock, in 
order that he might for them attend to having the goods properly ware- 
housed for their security. Thèse goods were so warehoused in several 
storage placer, but the storage receipts, by Hancock's direction, were 
made out in the name of A. M. Hancock, agent. It was the intention 
ofthe complainants at thattime that the goods should berapidly shipped 
to them to he sold, or shipped to the persons they should sell to, 
and that Hancock aiso should negotiate such sales on their behalf as he 
conld, and ship the goods to the purchasers, the complainants paying 
him a part of their commission of 5 per cent. Although constantly 
written to ?ind urged, Hancock forwarded the goods very tardily, and 
in September, 1884, he began borrowing money from the défendant 
bank upon pledges of thèse warehouse receipts, which had been made 
out in bis name as agent, and which he indorsed over to the bank. 
During September, October, November, and December, 1884, he ob- 
tained from the bank 15 loans, amounting to about $15,000, pledging 
as security 10,661 cases, of two dozen cans each, ofthe tomatoes packed 
in 1883, and about 5,000 cases of goods packed in the season of 1884. 

Without recourse to Hancock's excluded testimony, but with the light 
thrown upon the transaction by his first exaniination, and by other 
witnesses, and by the bank books, check books, letters, and documentary 
widence produced and not excluded, enough appears to show that the 
complainants held the title to the goods of the pack of 1883, which Han- 
cock pledged to the bank. It is true that in this first examination 
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Hancock does say of thèse goods that they were put into his hands by 
the packers, and were warehoused by them in his name as agent, in 
order that he might sell them to reimburse himself for money which 
he had advaneed them; but from his own testimony, and bank book 
and the documents and letters he produces, it appears that ail the ad- 
vances originally made by him to thèse packers of the goods of 1883 had 
been repaid to him out of the loans subsequently made to them by the 
compJainants; and although he attempts to confuse the matter by speak- 
ing of his advances to thèse packers, and of their orders to him to sell 
their goods to pay the advances, it is perfectly obvious that the ad- 
vances were the loans he had made for the complainants with complain- 
ants' money. Of the goods of the pack of 1883, ail hâve been traced, 
and the testimony leaves no doubt that they were portions of the goods 
pledged to complainants, and held by them as security for their loans 
to the packers. Thèse loans, with interest, storage, insurance, and com- 
mission, in most cases quite equaled, if they did not exceed. the value 
of the goods, and in October, 1884, the packers had no longer any bén- 
éficiai interest in them. 

As to the goods of the pack of 1 884 , with regard to some of them , it ap- 
pears that Hancock, from the sale of other goods pledged to complainants, 
had monej' of theirs in his hands, which he should hâve reported and 
paid over, but instead he used it in making advances to packers on the 
pack of 1884, and in purchasing goods of that year. Thèse goods he 
also warehoused in the name of A. M. Hancock, agent, and they are 
the goods of 1884 pledged to the bank, Together with thèse, however, 
there were some goods of the pack of 1884 which Hancock had taken 
as security for sales he had made for complainants of cans and solder. 

As to the goods of the pack of 1883, the actual fact being that they were 
the goods of the complainants, and that Hancock had no title to them, 
and that the warehouse receipts were in his name as agent, unless there is 
some provision of the Marylaud factors' act or of the Maryland warehouse 
act, or unless the complainants are in some way estopped, it is well-set- 
tled law that Hancock, although he had authority to sell, could not, with- 
out complainants' authority, pledge the goods, and that the bank, inde- 
pendently of ail the other sources of knowledge, from the word "agent" 
on the face of the warehouse receipts, had notice that Hancock was not 
the actual owner, and that he vfa.s prima fade doing an unauthorized and 
unlawful act in pledging them, and that the bank in loaning money on 
them assumed the burden of ascertaining the actual fact of ownership 
and Hancock's authority to pledge. The cases already cited are author- 
ity for this rule of law, and many others might be cited. 

Beyond the significant fact that the Warehouse receipt itself imported 
that Hancock was not the actual owner, there was much within the 
knowledge of the officers of the bank with regard to the large amount of 
money of the comjslainants passing through their bank in Hancock's 
account, as agent, and which they knew that Hancock was advancing 
for complainants on the security of canned goods placed in warehouses 
in the season of 1883, which should hâve put them upon inquiry as to 
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the^ctual ownership ofthe goods. It is : true tbat when the accouiit 
was opened in Noveiilbeï, 1883, the officers of the bank asked Hancock 
fonvhoniiibe was agent, :and he replied, "For my wife and children;" 
but: they icOuld not esoape knowing the nature of the transactions for 
wbich the acqount was used, and as to the ownership of thèse goods taken 
by them it ia not contended that they ever made any inquiry wbatever. 
Tbat the ^ods pledged to the complainants, stored in the différent ware- 
houses, should be warehoused in the namè of Hancock, agent, under ail 
the circumstances of the business, was natural. It enabled Hancock to 
attend to shipping them ixi sueh lots as the complainants might make 
sales of, and as he might be directed by them. The fact that Hancock 
had the authority from complainants to sell and deliver such of them as 
he could find purchasers for at satisfactory priées does not help the 
bank's case at ail, for an authority to sell does not include a power to 
pledge. Allen v. Bank, 120 U. S. 32, 7 Sup. Ct. Rep. 460, and cases 
there cited. 

Goming now to the goods of the pack of 1884, I think most of them 
stand upon a différent footing. The title to at least a considérable 
quantity of thèse goods was lUever in the complainants. Ail that can 
be said in their behalf is that, as Hancock had converted complainants' 
money to bis own use, and had misapplied it in obtaining thèse goods 
of the pack of 1884, instead of paying it over to them, that they 
might hâve an équitable lien on the goods to the extent that their 
money was used in paying for them. But, with some exceptions, Han- • 
cock never considered thèse goods theirs. He did not obtain thèse 
goods for them, but for himself. In warehousing them in his name as 
agent, he may bave intended to protect them from other creditors if oc- 
casion required; but he did not intend to give complainants a title to 
them, and never told them anything about them, and they knew noth- 
ing about them. If the officers of the bank had gone to the complain- 
ants, and asked if thèse goods were theirs, they would hâve been obliged 
to answer that to their knowledge they had no goods of the pack of 1884 
warehoused in Harford county. 

The money of the complainants bas not been directly and distinctly 
traced to the payment for thèse goods, and I do not find the misappro- 
priation of complainants' money, in purchasing, brought home to the 
officers of the bank, so as to affect them with knowledge of it. It seems 
not at ail improbable that some of the loans from the bank went in part 
to pay for thèse goods. 

On behalf of the bank, it is urged that both by the Maryland factors' 
act, (Code, art. 2,) and the Maryland act with regard to storage receipts, 
(Code, art. 14,) the common-law limitations upon the right of one in- . 
trusted with goods to pledge them hâve been so altered as to protect the 
bank in its transactions, with Hancock. The Maryland factors' act pro- 
vides that any one intrusted with bills of lading, storekeepers' certifi- 
cates, ordera ibr the delivery of goods, or similar documents showing 
possession, shall be deemed the true owner of the goods described therein, 
and may sell or pledge the same to any person: provided, that person 
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shall not hâve notice, by such documents or otherwise, that the person 
so intrusted is not the actual and bonafide owner. In the présent case, 
however, it is plain that the bank, from the word "agent" appearing 
on the face of the warehouse receipt, had notice that Hancock was not 
the actual and bonafide owner. 

By the Maryland act with regard to storage receipts, they are declared 
to be negotiable instruments in the same manner as bills of lading and 
promissory notes; but it still remains the law with regard to storage re- 
ceipts, as well as with regard to negotiable instruments, that the pledgee 
takes them at his péril, if Ihere is anything appearing on the face of the 
instrument which affects the holder's right to pledge it. The holder of 
a promissory note, made payable to him as trustée, exeçutor, attorney, 
or agent, has not prima facie the right to pledge it. The fiduciary char- 
acter of the holder being expressed on the face of the instrument, and 
giving notice that the holder is not the true owner, there is nothing in 
any of the Maryland aots which relieves the pledgee from ascertaining 
the actual authority of the holder to pledge. Allm v. Bank, 120 U. S. 
20, 7 Sup. et. Rep. 460. 

In my judgment, the corhplainants hâve established their right to a 
decree against the bank for the amount realized by it from the sales of 
10,661 cases of canned tomatoes of the pack of 1883, pledged to it by 
Hancock. 

It is urged that there was lâches on the part of the complainants after 
they leamed that their goods had been pledged and were being sold by 
direction of the bank, in delaying to notify the bank of their claim, and, 
in conséquence of that delay, the bank paid to Hancock a considérable 
balance in cash which remained after satisfying the bank's loans, and 
which, if timely notice had been given, they could bave retained. 
From a letter from complainants to Hancock, dated November, 1885, 
they appear to bave heard that goods were being sold by a commission 
merchant at Havre de Grâce named Seneca, by direction of the bank, 
for money loaned, which they suspected might be their goods, and they 
asked Hancock for an explanation of it. What his explanation was I 
do not find, but, as they did not notify the bank of their claim until 
four months afterwards, there would appear to hâve been a remissness 
on their part; but as there were pledged to the bank by Hancock, be- 
sides the goods of 1883, which I bave held to be the complainants', 
about 5,000 cases of the goods of 1884, which Hancock obtained in the 
manner hereinbefore mentioned, and as to some of which the testimony 
indicates that they were also held as security for debts due to com- 
plainants for goods sold the packers in 1884, and as it does not appear 
from which of thèse lots of goods the balance paid over was derived, I 
do not find that there is any presumption that the money paid over was 
derived from complainants' goods, rather than from the goods which 
were not complainants. 

Decree in favor of complainants for the amount realized from the sales 
of the goods of 1883 sold by the bank, with interest from date of filing 
bill, and costs. 
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BiNGOK Emcteic Liqht & Power Co. et d. ». Robinson et al. 

ICircuit Court, D. Massachùsetta. September 80, 1893.) 

No. 8,744. 

X, Cqbpobations— Trinsfers op Stock— Unauthorized Sai.b— Innocent Purchaser. 
The Maine statute prûvlding that shares of corporate stock may be transferred 
by indorsement and delivery, but that the transfer shàll net be valid, "exoept be- 
; tween the parties thereto, " until tha same bas been entered on the boolts of the cor- 
poration, does not govern the rights of two persons, each claiming à certiflcate of 
• Stock which was transferred to one of tbem by a third person hy mère indorsement 
iv biank, and which the otber acçtuired in good faitfc, for a valuable considération, 
from a stranger, who had it in his possession wittiout authority. 

3. Same. 

: Nor la 8uch a case controlled by Pub. St. Mass. c. 78, § 6, which is apparently 
aimeti only at stock jobbing, or by Act^ lijiass. 1884, o. 239, even if it reacbes stock 
of foreign Corporations, àslts onlypurpoâe appears to be to remove the necessity 
foi- the registration of transfers of stock oertifioates as against subséquent pur- 
ohasers. 
8, Same— EsTOPPBL. 

The rule that where one of two innocent persons must suSer through the fraud 
of a third person, he must bear the loss who placed it in the power of the third 
person to commit the fraud, does not apply to the case of tWo persons having a 
saf ety dëposit box in cûmmbn, and one of them, without authority, abstracting 
therefrom, and traasferring to an innocient purchaser for value, a certiflcate of 
stock indorsed in biank belbnging to the btber. 

4. Samb— Nbgotiabilitt. 

Whlle certiflcates of s^ock indorsed in biank hâve a certain quasi negotiable 
oharacter, this quality does not inhere in them to the extentof deprivingthe owner 
of title when the certiflëaté ia stolen from him, and then transferred to an innocent 
purchaser for value. 

: In Equity. Bill ôf interpleader brought by the Bangor Electric Light 
& Power Company, a Maine corporation, and Frederick M. Laughton, 
président thereof, and a citizen of Maine, against Elizabeth R. Lee and 
Augustus G. Robinson, both citizensof Massachusetts, to détermine the 
right to a certifiOate of 100 shares of stock in the complainant corpora- 
tion. Decree in favor of défendant Robinson. 

The bill shows that complainant Laughton, in his individual capacity, 
sold to défendant Robinson the certiflcate of stock in question, and trans- 
ferred the same to him by an indorsement in biank, that no transfer on the 
books of the company had ever been made, and that the stock had subse- 
(juently come into possession of défendant Lee, who still retained it, and 
clàimed a right to hold it as collatéral security , and that Robinson also still 
claimed to be the owner thereof, and had notified the company to that ef- 
fect. From the separate answers of the défendants and the proofs, it ap- 
peared that Robinson had certain business relations with one Williams, a 
broker, and that they had in common a safety <leposit box, to which each 
had access; that Robinson placed the certiflcate therein, and that, without 
his authority or knowledge, Williams a:bstracted it therefrom, and trans- 
ferred it to Mrs. Lee, as collatéral security for a loan, and that he subse- 
quently disappeared without repaying Ihe money borrowed. The answer 
of Mrs. Lee averred, among other things, that Williams was introduced to 
her by Robinson, who recommended him to her in high terms, repre- 
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sented that he was honest, and advised her to buy stocks through him 
and deal with him, and stated that he himself had employed Williams 
as his ônancial agent to buy and sell stocks, and intended to do so in 
future. She further averred that, believing thèse représentations, she 
had varions dealings with Williams, including that already mentioned. 

Charles G. Ghick, for complainant. 

George C. Abbott, for défendant Lee. 

Charles L. Woodhury and Henry Walker, for défendant Robinson. 

PuTNAM, Circuit Judge. In the view of the court, no statute, either 
of Maine or Massachusetts, afifects this case. The statute of Maine ap- 
plicable to certificates qf stock provides that they may be transferred 
by indorsement and delivery, but that transfers shall not be valid, "ex- 
cept between the parties thereto, until the same is so entered on the 
booksofthe corporation," etc. The question under this statute appli- 
cable tô this case is: Who are the " parties " with référence to whom 
the statute by exception déclares this transfer valid? In other words, 
whose name shall be inserted in the blank transfer, under the circum- 
stances of this case, to make it complète? When this is ascertained, 
the transfer becomes perfect in favor of the person so ascertained as 
against the other "party," nameiy, F. M. Laughton, who indorsed tbe 
certificate in blank. So far as this case is concerned, there are no out- 
standing equities in strangers to be considered, and the statute bas no 
controlling effect. Without a due considération of this rule of construc- 
tion of the Maine statute, Iron Co. v. lAssberger, 116 U. S. 8, 6 Sup. Ct. 
Rep. 241, could not hâve been decided as itwas; because hère the court 
held that the transfer was valid, under the particular circumstances, in 
favor of an unregistered transférée as against an attaching créditer of the 
stockholder of record. When read together, the foUowing cases in the 
suprême court will be found to be entirely consistent with this conclu- 
sion, and to fully sustain it, nameiy: Baldwin v. Ely, 9 How. 680; 
Cmnhs v. Eodge, 21 How. 397; Bwnk v. Lanier, 11 Wall. 369; Vemmlye 
V. Express Co., 21 Wall. 138; Parsons v. Jackson, 99 U. S. 434; Cmvdrey 
v. Vandenburg, 101 U. S. 572; EaUway Co. v. Sprague, 103 U. S. 756, 
and Ilamrtumd v. Hastings, 134 U. S. 401, 404, 10 Sup. Ct. Rep. 727. 

Pub. St. Mass. c. 78, § 6, is apparently aimed only at stock jobbing, 
as is shown by the référence in Brown v, Phdps, 103 Mass. 313, to Stebbins 
V. Leowolf, 3 Cush. 137. Likewise the Massachusetts statute of 1884, c. 
229, does not seem pertinent, whether it reaches certificates of stock of 
foreign corporations or not. Its only purpose appears to be to remove 
the necessity of the registration of transfers of stock certificates as against 
subséquent purchasers, and it does not touch the question of the effect 
of ah, unauthorized sale of a, certificate indorsed in blank. Fkke v. Carr, 
20 Me., 301, turned on the very pecuUar language of the statute cited in 
it, which unqualifiedly provided that the stock should notpass from the 
proprietor until the transfer had been recorded. So far as the question 
at bar is concerned, that statute was essentially différent from the prés- 
ent. The latter, by implication and uniform construction, makes an un- 
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J:efi0rdgdi.tîri.n8fer valid, not oralj^ as betw^n the parties to it,but also as 
betoéÈWalljothershàving factice. Bank v. Oatler, 49 Me. 315^ ia the or- 
dînary.iapplication of the présent statute, and in no way touches the ques- 
tionp at Éar. The court dpesnot perceive that any other Maine décision 
cited ibears on this case. Ohthe whole, the court is satisfied that this 
suit is to be disposed of according to the gênerai principlesof jurispru- 
dence, applicable to certificates of corporate stocks indorsed in blank. 

The court is of the opinion that whatevertook place personally between 
Robinson and Mrs. Lee was purely of a friendly character, in no sensé 
allied to business transactions, entirely in good faith, and not to be held 
by tbe;l9,w to préjudice eîther. The counsel for Mrs. Lee bring forward 
the proposition that when: oûe of two innocrait persons must sufifer from 
thefrd-udof a thjrd, the losa must be borne by him whose négligence 
enabWi the third person to commit the fraud; and they cite on this 
ppiiit Mm.v. Railroad Co., 150 Mass. 200i 207, 22 N.. E. Rep. 917. It 
can baxdly be said that this is a rule of thecommon law; but, if it were, 
tbepraçtical applicationoflit isnothelped by the gênerai terms in which 
it is expreSsed. The court is forced to the conclusion that it does not 
apply to i^iieVe Mrs. Lee any more than itwould an innocent purchaser 
for fuU vaJue, of jewelry stolen as the resuit of careless exposure by the 
owner. L ,Mra. Lee either piïrchased outright, or advanced money on a 
pledgO:of thecertificatej or both; but the détails of this are of no consé- 
quence, becauee, having advanced a valuable considération in good faith, 
she stands in the courts of the United States the same in either view. 
Robinson waa absent when the transaction took place; and, if he had 
been within feach, non constat that she would hâve inquirèd of him con- 
oerning the certificatej there being nothing on it to shoTV that he had 
any interest in it. Indeed, there was no person of whom she could in- 
quire, unless of Laughtoa, the indorser of the certificate. As he had parted 
with it long before, he eoald not bave aided her. She had no means of 
protecting herself. Robinson, with reasonable care, couid easily hâve 
protected ail pairties. If it wère a mère question of balancing equities, 
or of throwing theiloss on the innocent party, the court would bave little 
diflS.culty, and it regrets that Ihe resuit of the case must be contrary to 
what seems natural justice!. 

The évidence: shows, and it is notdisputed, that the certificate of stock 
was depositedby Robinson in a box in the Boston Safe-Deposit & Trust 
Company, under such ciroumstances that both Robinson and the broker 
of whom Mrs/ hée purchased had access to it. The certificate, however, 
was not intrusted to ^he possession of the broker, either directly, indi- 
rectly, or impliedly; nor was he authorized to remove it from the box. 
His misdoing was not embezalement or fraud, but criminal larceny at 
çommon law. The condition of things was like that of two persons, law- 
yers or brokersyoccupying the same oflSce, with a common safe or vault, 
to which eachhasacœess, and in ; which each is accustomed to deposit 
his papers or securities. The gênerai principle which the court must 
foUow hasbeen stated as late as April of the current year by Lord Heb- 
scHELL in Bank V. Sirtnnona, [1892], lApp. Cas. 201, 215, as follows: 
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"The gênerai rule of the law is that, where a person has obtained the prop- 
erty of anotber froin ojie who is dealing with it without the autbori ty of the 
true owner, no title is açquired as against tbat owner« eyen though full value 
be given, and the property be taken in the belief tbat an unquestionable title 
thereto is being obtained, unless the person taking it can show tbat tbe true 
owner bas so acted as to mislead him into the bélief tbat tbe person dealing 
witb the property had autbority to do so. If tbis can be shown, a good title 
is aequired by personal estoppd against the true owner. There is an excep- 
tion to the gênerai rule, however, in tbe case of negotiable instruments." 

Consider first the exception in behalf of negotiable instruments. 
This does net extend to biUs of lading indorsed in blank, certificates of 
stock indorsed in blank, bonds or scrip paj'able to bearer or indorsed in 
blank and overdue, nor to instances like those in Parsons v. Jackson, vM 
supra, and Baxendale v. Benneti, 3 Q. B. Div. 525, where the negotiable 
paper had been drawn and signed, but never issued. In the view of 
the court, the rule concerning certificates of stock indorsed in blank is 
correctly stated in Daniel on Negotiable Instruments, (4th Ed.) §§ 1708, 
1709. They hâve a certain quasi negotiability, arising largely, if not 
entirely, from the fact that the holder has voluntarily made delivery Va 
some other person, and thus precluded himself by the gênerai principles 
of estoppel; and more particularly by the fact that he has given an ap- 
parently unrestricted autbority, which cannot be limited to the injùry 
of others by undisclosed instructions. This latter proposition is the ot- 
dinary rule applicable to ail agencies, and is thoroughly illustrated in 
Breckenridge v, Lenns, 84 Me. 349, 24 Atl. Rep. 864. In this case the 
défendant intrusted to a third person her signature in blank for a busi- 
ness pûrpose, It was used in violation of the undisclosed autbority, 
and the court sustained the transaction. Certificates of stock indorsed 
in blank are so far of a negotiable character that they ordinarily pass 
from hand to hand, that they are not subject to lis pendens, and that, as 
stated by Daniel, in order to efFectuate the ends of justice and the in- 
tention of the parties, the courts ordinarily decree a better title to the 
transférée than actually existed in the transferrer. Nevertheless, we do 
not find that any court of autbority has ever gone so far as to hold that 
the holder of them maylose the title tosuch as may be stolen from him, 
as he may df negotiable promissory notes, biUs, scrip, or bonds, payable 
to bearer or indorsed in blank. 

Touching the other proposition found in the foregoing citation from 
Bank v. Simmons, namely, that the purchaser shows that "the true owner 
has so acted as to mislead him into the belief that the person dealing with 
the property had autbority to do so," the rule is stated quite generâlly, 
but its application is limited. The court need not refer to the well- 
known caSes in which a party stands by gilently, and pérmits bis prop- 
erty to be disposed of without a protest. The .contest at bar relates to 
the mère négligence of the original holder, and how far this mày pre- 
vent him from reclaiming bis property. At first itpceurred to the court 
that, inasmuch as Robinson had seen fit to leàve this certificate in such 
condition as to indicate that somebody was authorized to acquire it and 
fill in the indorsement, he was barred; but the court is unable to find 
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any ^uthorities sustaining this suggestion, and is compelled totreat this 
certificate, indorsed in blank and stolen, as it would any othër stolen 
propeify, âside from strictly negotiable securities. Thefë bas been at 
times a disposition to lay down broadly rules touching négligence in 
cases analogous to this. In Bank v. StowèU, 123 Mass. 196, thèse rules 
were largely discussed. The opinion pointed out that they apply only 
when there is some spécial duty or confidential relation between the par- 
ties, as between a depositor and the bank; and it was held that the 
maker of a note was not liable for the increased amount by which it 
wîfs raised, notwithstanding the careless manner in which he had 
drawn it. , The same principle was also discussed in Baxendale v. 
Bennett, vM supra; where it was held that, although the défendant had 
completpd a blank acceptance, and left it in the drawer of his writing 
taple,,;whiçh was unlocked, from which it was stolen, and afterwards 
filled up and purchased by an innocent party, yet he was not liable 
thereon. îp., Abbott v. Rose, 62 Me. 194, 204, the broader rule was 
sti|ted witti fiayor, but it was, not material to the case, and ia not har- 
mpiiioH8,w;îtjfe' the principles of the later décisions, — Breckenridge v. 
L&çîa, ubi wpvçt, and other crises already cited. In ail the cases in any 
way p«srtiùênt relied on by the counsel of Mrs. Lee there was a volun- 
tary intrusjtiijg of actual possession by the holder. On the wholei the 
court is una^^ei to find any principle of the common law which will pro- 
teot her; and the casé, at bar, though in equity, involves only common- 
law, rights. . Let there be a decree that the blank transfer on the certifi- 
cate of stock in question in this case, deposited in the registry of the 
court, be filled up in favor of défendant Robinson, and that the plaintifif 
corporation issfle him a new certificate in exchange therefor, and that oom- 
plainants reepyer one half of their costs from défendant Robinson and 
one half from défendant Lee. 



Finance Co. '6f Pennsylvania v. Charleston, C. & C. R. Co. étal., 
(PocAHONTAS CoAL Co. et ol., Interveners.) 

(Circuit Court, D. SoUth CaroUna. November 4, 1893.> 

RaILROAD CoMPANIBS— RBOBIVBBS — ClAIMS OPMATEBIAIi MeN— DiVERTED EaROTNGS. 

A diversion by a railroad coBSpany of $3,800 from the payment of claims for ma- 
terial usedW keeping the road à going conoern, to the permanent improvement of 

tt^9 road, or to tba paymeot of iaterest ou^ bonds, must be luadë good by the bond- 
holders, and is so madegood by the issue of reoeiver's certifioates a.nd the applica- 
tion of their proceeds to Such Claims, and the material men are entitled to no fur- 

: tber préférence from thep^oeeeùs of the sale. Fosdick v. Sdiall, 99 (J. S. 335, fol- 

Jowed. 

Tn Equity. Bill by the Finance Company of Pennsylvania against 
the Charleston, Cincinnati, & Chicago Eailroad Company and others. 
D. H. Chamberlain appointed receiver. 45 Fed. Rep. 436. The Poca- 
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hontas Goal Company and others intervene by pétition to assert claims 
for materials furnished. Référence to a master ordered. 48 Fed. Rep. 
188. Heard on master's report. 

B. A. Bagood, Hugh Sinkkr, A. M. Lee, Buist & Bwist, and Ingleshy & 
Miller, for petitioners. 

S. Lord and A. T. Smyihe, for respondent. 

SiMONTON, District Judge. Thèse are claims bymaterial men, proved 
and allowed in this court. The petitioners prayed an order for payment 
out of funds in the hands of the receiver; failing thèse, that provision be 
made for them out of the proceeds of the sale of the road, when such 
sale be ordered. The cases were heard and considered. The opinion 
of the court can be found in 48 Fed. Rep. 188. The court held that 
the petitioners had established their equity. A référence was ordered to 
ascertain whether the Charleston, Cincinnati & Chicago Ràilroad ever 
earned any income. Was any portion of it applied to the paynaent 
of interest or to any permanent improvement of the property, or in 
any way for the benefit of the bondholders? How much? The master 
has made his report, which shows that there was no payment of inter- 
est by the road, but that the sum of $2,300 was taken from cash in the 
hands of Receiver Lord, derived from earnings, and applied to the con- 
struction of the road at and near Marion, N. C. Mr. Lord, temporary 
receiver, turned over to Mr. Chamberlain, his successor, permanent re- 
ceiver, $4,000, derived from earnings. Shortly after his appointment, 
Mr. Chamberlain filed a pétition for leave to issue receiver's certificates 
to meet certain pressing claims. Mr. Lord had had leavé to issue such 
certificates, but had not used the privilège. In his pétition, Mr. Cham- 
berlain sets out the claims to be paid, aggregating $48,854.81. He 
estimâtes that with $30,000 in certificates and his earnings he can get 
along comfortably, and he obtained leave to issue the $30,000 in certifi- 
cates. The expenditure for the road to Marion is not in his list of 
claims to be paid. Thèse were: 

For taxes, - - $12,605 90 

Freight balances, ..... 19,136 33 

Cross-ties, ........ 7,567 47 

Pay relis, 9,593 33 

«48,901 93 

The larger part of thèse were due before any receiver was appointed. 
Neither under Mr. Lord nor under Mr. Chamberlain has the ràilroad 
Company been able to earn its runriing expenses, and keep down the 
payment of taxes. It thus appears that when Mr. Lord used $2,300 in 
building the Marion connection he borrowed that sum from moneys ur- 
gently needed for pressing demands, and that thèse demands were met 
by the issue of receiver's certificates, displacing the lien of the bond- 
holders to the extent of $30,000. The underlying principle of Fofidick 
y. SchaU, 99 U. S. 235, and the cases following It is this: The earnings 
of the ràilroad must first be applied to meet the outlays necessary to 
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keep it a going cpnçern. AOt^iftiig n^pplication oiJ.y, can the bond- 
hol^erg^jlf JÇ-: any claim to theoi. : . Jf eamings hâve be^n diverted from 
this primary purpose, and used for the advantage of ,the bondholders, 
eithçrin\paymeat of interest or ip permanent improvements which tend 
to ënhancethe value of the property, the sums thus diverted must be 
restored. This restoration may be ftom the income. If this fail, then 
the diversion must be met out of the proceeds of sale. There was in 
this case a diversion of some $2,,3.00. : This the bondholders must re- 
store. . Tbey hâve, in fact, restored: Jtbyconsenting to the displacement 
of their. liien by the issue of receiver's certificates to the amount of $30.- 
000. Thèse must be paid out of tjje proceeds of sale. The money they 
fumish hasjbeen applied to claims of the same rank as those held by the 
petîti(;^er8, and this exonérâtes the bondholders from any further assess- 
ment. It thus appears that the petitioners hâve no equity which can 
di^place tl^e vested lien of the bondholders. The prayer for préférence 
from thje proceeds of sal« is refused. 



FiNANcjB Gk). OF Pbnnsylvania et aL v. Charleston, C. & 0. R. 
p Co. et ai., (MoôN, Intervener.) 

,(Cir:c!UU Court, D. South QaroHna. November 8, 1893.) 

1. Bailroad Oo)(^A,NiE3-7-RzosiVESg— Labob akd Sitpplt Claihs— Fsiobities. 

A ia-Wyer, etaployed by aïùilroad coihpany at a flxed salary in a state where the 
road- Is in Course o^ construction, but not yet in opération, is not entitled, on the 
appeintme^it of a receiver intoreclQsnre pj;oceeâings, to receiTS payment out oî the 
proceeds of the Bale.priorto the satisfaction oî the mortgage bonds, even though 
eamings of the:i<oad hâve been ImprôpéHy diverted from outrent expansés for the 
beneflt pf bouidbeldeirs ; for the equily, to a return of diverted eaiinings applies only 
in favor of thosè wtb havé helped to Keep the road a goihg concern. FosdAck v. 
\- SchaH,:99;t;. Si'885;aistingu!shed. ' • 

2. llEOEIVERS— OeBEB FOB Patment OF Emplotes— Salakib» L^tvtbb. 

An order appointing a receiver authorized him to pay out of income, besides the 
bUrrent exçenses and charges, alliages due to employés at the date of the order 
for services within 90 days theretofore.. Seld, that a iawyer employed at a flxed 
salary per month came within the ternis of the order. 
8. . Atiornbt's Lien. , 

A Iawyer whô renders légal services to a railroad company at a flxed snlary, and 
who advances money for the company's purposes, is entitled to a lien for the réten- 
tion of papers for the whole amount of nia claim. 

In Equity. JBilI by the Finance Company of Peniisylvania and others 
against the Charleston, Cincinnati &, Chicago Railroad Company and 
pthçrs. A receiver was appointed. 45 Fed. Rep, 436. Heard on the 
iptervening petitipp of John B. Moon. Decree for intervener. 

É.A. Hagçoàyîqr'çet\i\ox\ev. 

«Samwei £ord and 4. T. iSmyiAe, for respondents. 

SiMONTON, District Judge. This case cornes up on the report of the 
spécial master. The petitioner, a member of the bar of Virginia, of 
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réputation, was the regular counsel of the railroad company in that 
State, engaged at a salary of $200 per morith. He rendered services of 
great value to the railroad company in nearly every department of pro- 
fessional duty. He also advanced money for its purposes from time to 
time. He has inliis possession muniments of title and other papers of 
value. On thèse he claims a lien for his account proved in thèse pro- 
ceedings, The master reports as vouched before him for salary, ex- 
j)érises, and money advanced by the petitioner to the railroad company 
the sum of $3,296.81. Of this sum, during the 90 days preceding the 
appointment of a receiver, there is due for salary $600, for expenses 
$222.30. The order appointing the permanent receiver in this case 
authorized him, outof the toUs, income, revenue, and issues of the rail- 
road Company, in addition to the current expenses and charges, to pay 
ail the wages due to the employés at the date of the order appointing 
the temporary receiver herein, for labor and services within 90 days be- 
fore the same. The petitioner was in the employment of the railroad 
company under a fixed salary. The order of Judge Bond appointing 
the receiver provided for ail employés without qualification, meaning 
regular employés, employed generally, and not for a particular act. 
RaUroad Q>. v. WUson, 138 U. S. 605, 11 Sup. Gt. Rep. 405. The 
petitioper eonies within this class, and is also within the protection of the 
order. He should get his pay and necessary expenses for the 90 days 
preceding the appointment of the temporary receiver out of the income 
madeby the receiver; but in no event can he corne upon the proceeds 
of sale either for the total amount of his bill or for this preferred part 
of it. The railroad has never been built in Virginia. It was, at the 
best, in the course of construction. So, even were there any diversion 
pf income for the benefit of the bondholders, of which there is no evi- 
denee,-T-see Finance Co. v. RaUroad Cb., 52 Fed. Rep. 524, (decided 
at thisterm,) — the equity established in Fosdick v. ScIiaU, 99 U* S. 235, 
goes only to claims against a railroad as a going concern, and does not 
exist in favor of those aiding in constructing a railroad, — Wœd v. Guar- 
antee Trust Co., 128 U. S. 416, 9 Sup. Ct. Rep. 131; — and if, perchance, 
the income should fail, this will' not of itself give a right to go against 
the corpv£ or the proceeds of sale, — RaUroad Co. v. Cleveland, 125 U. S. 
658, 8 Sup. Ct. Rep. 1011. Let an order be taken conforming to this 
opinion. The petitioner may, if he desires, take judgment against the 
railroad company for so much of his claim as is not preferred. His lien 
for the rétention of papers is recognized and allowed as to the whole 
claim. 
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Bellows V. SowLES a ci. 

fCirouit Court, D. VermonU Ootober 85, 1893.) 

BQUITT— pABTIBfH-BlLL TO BsCIOTEB LuSAOr. 

A legatee under a will broughtabill against the ezecutor and against the ro- 
ceiver:of abEuik to reach property of the testator held by the bank, and moved tbat 
other légatees. of the sanie a.mount be made parties. Held, that there was no 
ground for coinpelUng the other lagatees tb become parties to tbe suit, for, though 
theyclaimed in.tbesamerigbt, tbey did not claim the same trust property, bat 
merely their sëp^rate sbàres in thé a'^àlls of it, if any, after the assets bad been 
collected and distributed in some way by decree of the probate court. 

In Equiiy . Suit by Frederick Bellows against Edward A. Sowles, as 
executqr pf the wills of Hiram and' Susan Bellows, and against Chester 
W- Witters, s»8 rficfflver of the First National Bank of St. Albans. Mo- 
tion byrcomplaiiiant for an orderof court making Charles Bellows and 
Bert [Bellows parties to the suiti, Denied. 

0>^esl^ ;WkiWiUer8, pro sBé ; 

WHEEaiBB, District Judgè* ;^ Thé orator and his brothers, Charles and 
Bert, are alleged to be legàteès of $2,000 eaoh in the wills of Hiram and 
Susan Bellows, of which thé' défendant Sowles is executor. He bas 
broûght this suit in behalf of himself and ail others in like interest who 
will join him in it, to reach reai and perSonal estate which was of the tes- 
tators acquired by the First; National Bank of St. Albans, of which the 
défendant Witters is recei^èr. : They hâve not joined in the suit, and 
this défendant moves that tbeybe made parties, as claimants of the same 
property, byorder of court. But thèse legatees are not claimants of the 
same property. Each claimsaseparatelegacyof $2,000 in money. In 
this State, jurisdiction of distribtition of estâtes of deceased persons is 
vestèd exclusively in the probate courts. The equity jurisdiction of this 
court cânnot be restrained by statutes of the state. Wayman v. Soutkard, 
10 Wheat. 1; Beers v. Haughtm, 9 Pet. 329. But the rights of the par- 
ties are to bé àscertained by thelawsof the state. The legacies are not 
made chargeable upon any of the property, and neither of the legatees 
is entitled to a decree against the receiver merely because the legacies 
are unpaid, and he has assets of the estâtes. The assets must be got 
together, and be distributed by decree under the will in some way, be- 
foré either will be entitled to them.. Boyden v. Ward, 38 Vt. 628. The 
legatees claim in the same right, but that is not enough to warrant for- 
cing either to become a party to a suit of the other. They do not daim 
the same trust property in litigation before the court, but merely their 
separate shares in the avails of it, if any. No ground appears for com- 
pelling them to become parties to another's suit. Motion denied. 
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FooTE et al. v. Glenn. 
(Circutt Court, V, New Jersey. September 27, 1893.) 

INJCNCTIOU— RbSTBAINING BltrORCEMENT OF JCDOMENT — FedEBAL AND STATE CoDRTS. 

Decrees of state courts, havlng jurisdiction, in a suit against a corporation, 
brought by a créditer on bebalf of himself and others, establislied the validity and 
declared the légal efflect of a deed of trust made by the corporation for beaefit of 
creditors, ascertained the debts 0T7ing by it, and made calls on unpaid subscrip- 
tions to its capital stock, upon which the trustée appointed to exécute the deed of 
trust recovered judgment against a stockholder in a United States circuit court in 
another state. J3eW, that that court would notrestrain the enforcement of such 
judgment upon charges of f raud and collusion in the allowance of olaims by the de- 
crees of the state courts, neither the corporation nor the creditors -whose claims 
were impugnedbeing parties to the suit for injunction, and there being other cred- 
itors haying jnst claims for the payment of which there were no assets except the 
Unpaid subscriptlons ; as, even if more than the complainant's just proportion of 
such yalid claims should be collected by exécution, the excess would he refunded. 

In Equity. Motion for preliminary injunction. Denied. 

Suit by John T. Foote, Catharine J. Cooper, and Robert D. Foote 
against John Glenn, trustée of the National Express & Transportation 
Company, to restrain the enforcement of a judgment recovered by de- 
fendant against the complainant John T. Foote. See 36 Fed. Rep. 824. 
The complainants joining with Foote in the bill were the sureties upon 
the bond given by him upon allowance of a writ of efror to review said 
judgment. Complainants moved on their bill and affidavits for a pre- 
liminary injunction. 

Alfred MÏUs and George Zabriskk, for complainants. ' 

Charles Marshall and Charles Biddle, for défendant. 

Before Acheson, Circuit Judge, and Geeen, District Judge. 

AcHESON, Circuit Judge. That the chancery court of the city of Rich- 
mond, Va., in the suit brought by William W. Glenn, suing on behalf 
of himself and other creditors, against the National Express & Trans- 
portation Company, a corporation of Virginia, and others, had jurisdic- 
tion to make its decree of December 14, 1880, establishing the validity 
of the deed of trust for the benefit of creditors, executed by the said 
corporation, and declaring its légal effect, removing the surviving trus- 
tées thereunder, and appointing a new trustée (John Glenn) in their 
place, ascertaining the debts owing by the corporation, and making an 
assessment and call upon the subscribers to its capital stock for a partial 
payment of their unpaid subscriptlons, for the purpose of satisfying the 
debts of the corporation, and that the circuit court of Henrico county, 
Va., to which the cause was removed, had jurisdiction to make its de- 
cree in chancery of March 26, 1886, for an additional assessment and 
call upon said subscribers, are propositions no longer debatable, in view 
of the décisions of the suprême court of appeals of Virginia in Lewis' 
Adm'r v. Gknn, 84 Va. 947, 6 S. E. Rep. 866, and HamiUon v. Glenn, 
85 Va. 901, 9 S. E. Rep. 129, and the décisions of the suprême court 
of the United States in Hawkins v. Glenn, 131 U. S. 319, 9 Sup. Ct. Rep. 
789; Glenn v. Liggett, 135 U. S. 533, 10 Sup, Ct. Rep. 867; and Glenn 
v.52F.no.6— 34 
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V. Marbury, 145 U. S. 499, 506. 12 Sup. Ct. Eep. 914. It is indeed 
true that the bill now befôïe us to resti^ain the trustée, John Glenn, froin 
enforcing hisjudgtnent obtained on the law side of this court against 
the complainànt Foote, oné of the siibscribèrs to the capital stock of said 
corporation, proceeds uf»o.O:the gj-pund that the Virginia decrees were 
procured by fraud. The fraud, hoTrever, specifically charged by the bilî 
and set forth in the «b parte a,ffiidayïtsfiled in support of the présent mo- 
tion is thaï; Certain claims were allowed by the decree of December 14, 
1880, whièh were open to valid, 4efënses, and that other specifled claims 
■were thereby allowed whioh were tinfounded and fraudulent, and that 
the court was kept in ignorance of the facts by the fraud and collusion 
of parties to the cause. But, if this be so, how can this court properly 
interfère? By what rightful authority can we undertake to pass upon 
the merits of îndividual claims sanctioned by the Richmond court? 
Neither the corporation nor the creditors whose claims are hère impugned 
are before us, or within the reach of thé proôeSS of this court. Pur- 
therrhore, théfràud how complàined of, if pro^^éd, would not invalidate 
the wholé proceedings in the Virginia courts. 'It is not denied that 
there are créditbr? of the corporation who haVe jùst claims which should 
be paid. Now, those credito'rë are not responsiblé for the fraud alleged, 
and they ought not to be prejudiced thereby. There are no assets for 
the paymërtt of \iïiquestioned ànd unimpea,cihablé claims except the un- 
paid stock subscriptitins. The trustée appointed by the Virginia court 
of chancery, acting under the above-recited decrees, is proceeding to 
collect the stock as.'îessmetits for the payment of thë debts of the corpo- 
ration. The distribution ôf thé fund so to be raised is exclusively a 
matter for thé Virginia chancery court. Indeed, that court is dealing 
with a trust over which it has acquired rightful jurisdiction. The com- 
plainants, thërèfore, in seekihg tedress hère, are in the wrong forum. 
Their application for relief agàinst thé conséquences of the alleged fraud 
should beaddressed to the Virginia court. The case, we think, falls 
directly withiiithe principle bf the décision in Graham v. RaUroad Go., 
118 U. Srler2, 6 Sup. Ct. Rep. 1G09. We must assume that the Vir- 
ginia chanceiy court is freely dpeii to the complainants, and it is not to 
be doubted that upon proper complaint that tribunal will investigate the 
facts, and grant appropriate relief if fraud should be shown. In the 
mean time the worst that can befall the complainants is that a greater 
«um may be coUected by exécution at law than Foote's just proportion 
of the valid claims agairist fhe corporation as they may be established 
■ultimately. But, if this should prove to be the case, the excess will be 
refunded; and, assuredly, the possibility that he may now be compelled 
to pay more than maybe neédéd in the end affords no équitable ground 
for restrainihg exécution upon the judgment which the trustée has re- 
covered against him upon the asëessments and càlls made by the chan- 
cery court. Kennedy V. Gihaon^ 8 Wall. 498, 505. We must deny the 
motion for à preliminary injunction, and dissolve the restraining order 
heretofore madci 

Green, District Judge, concurs. 
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CoE V. East & W. R. Co. oF Alabama a al. 

Géant et al. v. Same, (Schlby, In1«rvener.) 
IClreuU Corwrt, N. D. Alabama, S. D. January 12, 1893.) 

1. Corporations— Issue op Stock for Constbtotioii or Rmlroad— Constitutionai. 

Restriction. 

Certain stockholders and directors of a railroad company, -who owned a control- 
ling interest therein, having the bestlnterests of the company in view, and with the 
concurrence of ail the other stockholders, negotiated a oontract on its behalf with 
a construction company for the building of a portion of the road for $10,000 per mile 
in the bonds, and $10,000 per mile in the stock, of the railroad company. Held, 
that as the contract appeared to be fair, ùnder the ciroumstanoes, and involved no 
f randulent overvaluation of the work, the bonds and stock issued in accordance 
with its terms were not void, under Const. Ala. art. 14, § 6, providing that "no cor- 
poration shaU issue stock except for money, labor done, or money or property ac- 
tually receired, and ail fictitious increase of stock or indebtedness shall be void. " 

2. BamE— CONTBAOTS BETWEBN COMPANIES HaVINO BaMB DIBECTOBS— RATIWOATION— 

Issue or Bonds. 

The same persons^ being also the stockholders and directors of an iron company, 
negotiated in good laith a contract between the railroad company and the iron 
Company, which took the form of a resolution by the railroad company to lease a 
railroad oWned by the iron company, and pay in stocks and bonds, and of a sub- 
sorlption by the iron company to be paid in property, viz., a lease of their railroad ; 
and the contract was ratlfled by a unanlmous rote of ail the stockholders of the 
railroad company. Held, that the contract was, at worst, only voidable, and as no 
fraud or intentional overvaluation appeared, and the considération was as nearly 
adéquate as could be expected under the oircumstauoes, the bonds issued in ac- 
cordance therewith were valid. 
3j Same— Issue of Bonds— Fcrohasb by Controixing Directors at Discount. 

Subsequentljr, the same persons, retaining control of the railroad company, fore- 
bore to coUect interest on its flrst mortgage bonds held by them, and advanced to 
it money for repairs made neoessary by an unusual flood, and for improvements, 
until such floating debt amounted to upwards of $300,000. For the purpose of pay- 
ing this, a meeting of stockholders authorized the issue of debenture bonds of the 
railroad company, not exceeding $500,000, to be seoured by a second mortgage. The 
directors hadprevibusly resolved that such bondS, when issued, should not be dis- 
posed of at less than 65 per cent. Held, that the purchase by such persons, holding 
the entire floating debt, of the wbole amount of bonds authorized, paid fqr in such 
indebtedness, and the balance in cash, was valid. 

4. Same — Rights oï Bondhoidbrs— ImpbaohIno Prior Indebtedness. 

Thereafter, in accordance witii resolutions of the stockholders in the railroad 
company, whlch were assented to by ail the stockholders, and which authorized the 
issuanoe of Consolidated flrst mortgage bonds, in order to éxtend and improve the 
road, to take up and retire the flrst mortgage bonds and debenture bonds,' and to 
canoel the flrst and debenture mortgages, the railroad company issued to the same 
persons Consolidated flrst mortgage bonds, and took up at an agreed rate the de- 
benture bonds; purchased by them, the flrst mortgage bonds and stock issued to 
them and to the iron company, and the flrst mortgage bonds and stock issued to 
the construction company, and subsequently sold to them by that company to ena- 
ble it to complète the road. Held, in an action to foreolose such Consolidated flrst 
mortgage, that subséquent purchasers from them of such Consolidated flrst mort^ 
gage bonds were chargeable with notice of the prior bonds and mortgages, and of 
the terms on which such Consolidated bonds were issued, and that, the railroad 
Company acquiescing in the transaction, and no intention to defraud subséquent 
creditors being shown, such subséquent purchasers could not impeaoh the prior 
indebtedness on which such bonds were issued, in order to invalidate the balance 
of the bonds. 

5. EquiTY— Relief from Fraud — Reuanob on Paisb Représentations. 

Holders of flrst mortgage bonds of a railroad, having contracted with brokers to 
sell th,em ail their bonds, transferred to the brokers a portion of the bonds, and to- 
gether with the brokers fraudùlently procured the listihg of the bonds in the New 
York Stock Exchange. Held; that persons who loaned money to the brokers on such 
bonds aS secnrity, rely ing either on the standing and représentations of the brokers, 
or on quotations made in the New York Stock Exchangei and produced by fictitious 
manipulations of the brokers, and not on the falsë représentations made by the 
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original holders to secure the listing?, and who, on nonpayment of the loans, were 
compelled to buy in t^e bonds held as security, were not, on the ground of fraud, 
entitled to priority over àuch original ïiolders in the application of the prooeeds of 
foreclosure to the satisfaction of the bonds. 

6. Corporations — Meeting 'of Stqckholdbrs— Notice— Report. 

Notice was given to the stookholders of an Alabama railroad company of a meet- 
ing to be held at a place in the state on April 20, 1887, to increase the bonded iu- 
debtednesé of the oompany, and prier to that date erery stockholder consented in 
wrltingto the increase. On Maroh 84, 1887, the board of directors held a meeting 
in the state, at which the call of the stookholders' meeting and the written consent 
of ail the stookholders were recited, and the issuanoe of the bonds was authorized; 
and subsequently a report of the directors' meeting, reciting the stockholders' 
consent, was filed with the secretary of state. Held, that there was a sufflcient 
oompliance with the law of Alabama proFiding that a stookholders' meeting to in- 
oret^se the indebtedness of a corporation must be held in the state, that the call 
must state the time, place, and object of the meeting, and that a report of the 
meeting must be flled with the secretary of state. 

7. BaMB — FOEaOLOSURB OP MORTOAOB TO Satispt Bonds— Riohts op Intervenino 

JtTDOMENT CRBDITOHS. 

Part of the Consolidated flrst mortgage bonds of a railroad company were plaoed 
Ih the hands of a trust dotiipany, to be Issued to a construction company on certain 
certiflCBte» of the completlon of an. extension of the road. When the extension was 
practically oompleted, the bonds were issued on certifloates to the construction 
company,: bat were retaihed by the trust company to secure prier advanoes. Soon 
af t^,!the construction company failedj and a oontraotor, woose oontract to build 
partbf the road was entirely with the construction company, and oontained no 
agréement to satisfy the same in the railroad bonds, sued the railroad company, 
aiid obtained judgment fpr the balance due. Held, that the contracter had no 
claimon the bonds lu the hands of the trust company to subject them to the satis- 
faction of bis judgment. 

In Equity. Bill filed by the American Loan & Trust Company, 
trustée, for which company George S. Coe was substituted, pending the 
suit, as trustée and complainant, against the East & West Railroad Com- 
pany of Alabama and others, to foreclose the first Consolidated mortgage 
of said. railroad company, for the equal benefit of the holders of its 
bonds, to the numbetof 1,750; and auxiliary bill by Grant Bros, and 
others against the same défendants and James W. Schley, an intervening 
judgniedt creditor, to déclare void 966 of the bonds, and to foreclose 
said mortgage for the benefit of the holders of the balance of the bonds. 
Decree for complainant Coe, and denying the relief prayed for by com- 
plainants Grant Bros, and others, and by intervener, Schley. 

For prier opinions rendered in the course of this litigation, see 37 
Fed. Rep. 242; 40 Fed. Ëep. 182, 384; and 46 Fed. Rep. 102. For 
opinion on déniai of motion to dismiss appeal of Grant Bros, from the 
decree herein, see 50 Fèd. Rep. 795. 

R. L. Fowler, for complainant. 

Jb/in H. Jnzgr, for East & W. R. Co. 

Calhoun, King <& Spaulding, for Grant Bros. 

Wager Swayne and A. Prentice, for Browning Bros. 

F. 8. Smiéi, for EfeUy & Byrne. 

Wehh & TiUman, for intervener and défendant Schley. 

Pabdee, Circuit Judge. The Apaerican Loan & Trust Company, in 
June, 1888, filed its bill tô foreclose the Consolidated first morl^age of tha 
East & West Railroad Compapy of Alabama, for the equal benefit of the 
holders of ail or any of its bonds. The bill alleged that the railroad 
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company had disposed of 1,750 of said bonds to bona fide holders for 
value, and that ail of said 1,750 bonds were valid. The bill also dis- 
closed the fact that the mortgagçd premises were in the hands of a re- 
ceiver appointed by this court. It prayed foreclosure and sale of the 
property for the payment of the said bonds, and that the mortgaged 
property be placed in the hands of the receiver to be appointed under 
the foreclosure bill, which was subsequently done, one receiver of this 
court surrendering possession to another. 

On the 26th of July an order was granted allowing Grant Bros, to file 
an auxiliary bill in behalf of themselves and ail other bondholders sim- 
ilarly situated, which bill set up the fact that 966 of the 1,750 bonds 
wereinvalid and illégal, and were taken by the défendants W. C. Brown- 
ing, Edward F. Browning, John HuU Browning, and Amos G. West 
from the railroad company without considération, and were a fictitious 
debt, and that Eugène Kelly and John Byrne had acquired an interest 
in said bonds with fuU knowledge of ail thèse facts. It alsoalleged that 
the bonds held by Grant Bros, and other holders for value had been ac- 
quired for a valuable considération, without notice of any defect, and 
that they had been induced to buy the same by a séries of misstatements 
and misrepresentations as to the condition of said road, the payment of 
its interest, and its fiscal condition, made by Edward F. Browning, J. 
Hull Browning, and A. G. West, or Grovesteen & Pell, a firm of brokers 
acting in conjunction with said last-named parties. The biU does not 
seek to prevent the foreclosure of the mortgage, but prays that the 966 
bonds should be adjudged illégal, fictitious, fraudulent, and void, and 
not entitled to participate in the proceeds of the mortgaged premises; 
and that the foreclosure prayed for in the original bill of the American 
Loan & Trust Company should be for the equal benefit only of the said 
Consolidated first mortgage bonds adjudged to be valid by the decree to 
be rendered in the Grant Bros. case. 

Each of the individual défendants has filed an answer denying gener- 
ally and specifically ail the allégations of Grant Bros.' bill of complaint, 
so far as said averments impeach, in any particular, the bona fides of 
said défendants, respectively. 

Subséquent to making up the issues, the American Loan & Trust Com- 
pany having failed in business, and gone into the possession of a receiver, 
due proceedings were had by which the American Loan & Trust Com- 
pany was removed as trustée under the first Consolidated mortgage of the 
East & West Railroad of Alabama, and George S. Coe, Esq. , substituted 
as trustée and complainant herein. 

To the main bill, défendant railroad company and James W. Schley 
hâve filed answers. The intervention of Schley is also at issue. 

Auxiliary BiU of Grant Bros. The complainants in the auxiliary bill 
hâve standing in this cause only as bona fide ownera and holders of bonds 
issued under the mortgage granted in 1887 by the East & West Railroad 
Company of Alabama, in which mortgage ail bonds are styled "First 
Consolidated Mortgage Bonds." The resolutions of the stockholders of 
the East & West Railroad Company of Alabama, which authorized the 
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issuance of tbB ârst cohsolidaied mortgage bonds, and which was as- 
eented to by each and every stockholder, recite that — 

"The bonds wére to be issued for thepurposeof providing funda for the ex- 
tension and cbmpletion of theroad of the coinpany, to widen its gauge, and 
to taifeeup and: retire the présent outstanding flrst mortgage bonds and de- 
benture bonds, and retiring them, and çanceling said first and debenture 
mortgage, " etc. 

At the time those resolutions were passed, there was outstanding in- 
debtedness of the East & West Railroad Company of Alabama, and to a 
large amount represented by bonds secured by a first mortgage of the 
railway property, aud by debenture bonds secured by a second mort- 
gage of the railway property. 

Tbe holders of the first Consolidated bonds are charged with notice of 
the prier bonds and mortgages, and of the terms upon which their own 
bonds were issued. Caylvs y. Railroad Go., 10 Hun, 295; Bronawiv. 
jRaiîroooî Cbi, 2 Wall. 287-311. This being the case, it is very doubtful 
whetber cômplainants can impeach the indebtedness which existedprior 
to the issuàncç of their bonds, and upon which their bonds are based. 
At the time the first consolidated bonds were authorized and issued, 
every interest oonsented,— ^very bondbolder, every stockholder, and the 
board of diréctors, and, 8o far as the record shows, every creditor; and 
the transaction was the consolidation of two séries of bonds secured by 
mortgages bf difierent dates into an equal number of bonds running a 
longer time, and bearing the same rate of interest, secured by one mort- 
gage on practically the same property., i Any and ail the defects of con- 
sidération, and ail equities existing to the préjudice of the prior bonds, 
were waii'ed and extinguished, and it was compétent for the railroad 
Company to tniake such waiver. See Bromon v. Railroad Go. , supra. Even 
if the railroad Company had been wronged or cheated, it would seem 
that subséquent creditors and subséquent purchasers bave no right to 
question the transaction as long as the railroad company acquiesces, and 
no intention to.defraud subséquent créditera is shown. See Graham v. 
Railroad Oo., 102 U. S. 148. And the same case dénies, in respect to 
Buch matters, that a corporation stands on any différent footing from an 
individual debtor. 

The issues made up by the pleadings challenge, and inquiry has been 
largely made into, the transactions in pursuance of which the railroad 
Company in 1882, 1883, 1884, and 1885 put ont the first mortgage 
bonds for purchase and construction of its railroadj and in 1886 issued 
its debenture bonds, and sold the same to pay its floating debt. The 
real basis of the first mortgage bonds and of the debentures are two 
transactions in 1882, — the purchase of the Oherokee Kailroad from the 
Cherokee Iron Works, and the construction con tract with Michael Duff 
assigned toaad assumed bythe Southern Railroad Construction Com- 
pany. The oiaJmplainants claim that the Brownings and West had an 
interest in the Southern Railroad Construction Company, and that they 
were its agents or managers, and that practically it was a mère figure- 
head to repreaent the Brownings' interest. The évidence shows it to 
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have been, and to still be, for that matter, a duly incorporated company 
under the laws of the state of New Jersey. 

If ail the complainants' claim in that behalf be admitted, still the con- 
tract with the Southern Railroad Construction Company was binding 
upon the railroad company, as the same was fuUy and duly authorized 
at a meeting of stockholders held at the time the negotiations were pend- 
ing, with full notice of ail terms and détails, and the same bas been 
ratified from time to time by the stockholders and différent boards of 
directors up to, if not since, the institution of this suit. And in this 
case the company in its answer still insists that it was a valid, binding 
contract. The varions agreements in the record in relation to construc- 
tion are to be considered as one contract, put in the form of a subscrip- 
tion to stock by Michael Duff, — an agreement with him to pay for con- 
struction, both stock and bonds, and the assignment to, and the assump- 
tion by, the Southern Railroad Construction Company, ail in good faith 
and under the advice of counael. 

If it be conceded that the Brownings and West, who were directors of 
and controlling the East & West Railroad Company of Alabama, were 
also interested in and controlling the Southern Railroad Construction 
Company, and, as claimed, were the parties who actually advanced the 
means to build and construct the road, received the bonds and stock is- 
sued under the contract in paymenttherefor, and that the complainants, 
acquiring an interest years after, have been injured by the transaction, 
and can, in this proceeding, inquire înto and attack the same, the ques- 
tion still is whether, under ail the circumstances, the transaction was 
not valid. Certainly, if the contract inured to the benefit of the rail- 
road company, and was the best available method for securing the con- 
struction of the road, and there was no palpable. overvaluation of the 
work performed and moneys advanced, nor undervaluation of the stocks 
and bonds received in payment, and it resulted in no injury to any per- 
son in interest at the time, it shonld not be set aside on technicalities, 
but only in case of palpable intended violation of law. The case of Van 
■Cott V. Van Brunt, 82 N. Y. 535, is directly in point: 

"The right of the offlcers of a railroad corporation to enter Into an agree- 
ment to build its road, and pay for the construction of the satne in stocks and 
bonds, cannot be seriously questioned, and contraots of this desciiption are 
frequently made for such a purpose. In Angell & Ames on Corporations, 
(section 590a,) it is laid down: «An agreement is often made by railroads to 
pay the persons bnUding them a certain proportion of the contract price in 
stock. Under such a contract the contVactor is entitled to the proportion in 
stock, at its current market value, at the time payment should have been 
made. And if the stock depreciate, so that it bas no market value, the amount 
•agreed to be paid in stock must be paid in inoney.' See Hart v. Lauman, 29 
Barb. 410; Moore v. Railroad Oo., 12 Barb. 156; Porter v. Railroad Co., 32 
Mé. 639. If a contract can be made to pay in part for building a portion of 
•the road, it may also be made to pay for the whole thereof in like manner, and 
therè is ho valid ground for claiming that, where the contracter is entitled to 
stock at its market value, he would be liable for the différence between the 
market value and the par value thereof. There is no évidence in the record 
•before us to eatablisk alfirmatively that the value of the work done and mate- 
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riais furnished was lessthan the fair and just value of the stock, or that the 
road bnilt and equipped was worth less than said stock. In fact the testi- 
mony sbows that the amount expended exceeded the actual value of the stock 
and bonds which were received in considération of the same. 

"The évidence also established that the stock never had any market value 
whatéVeî?. It is true that some of the bonds were disposed of at 50 and 65 
cents upon the dollar, and less, and in some instances by throwing in stock 
to the satne amount, and one iialf more, and in one instance taken at par 
in part payraent of a debt; but they were intrinsically valueless, and at'ter 
a while were sold for only a nominal sum, until at iast lio one outside of 
the côinpany would take either the bonds or stock at anyreal price. The 
arrangeraient for the building of the road was made after full délibération 
and consultation, with the knowledge and approval of ail the directors and 
stockholders. It was assented to as theonly means furnished, and the only 
offer which could be obtained from any one, to insure the construction of 
the railroad. It was the best thing whiph could be done under the circum- 
stances, was entirely satisfï^ctory, and made most clearly without any in- 
tention to defraud the company or its' éreditors, and in perfect good faith. 
It is diflBcult to see how creditors could bef defrauded, when ail the property 
which the company ever had reinained in its possession and under its con- 
trol. * * * 

"It is claimed that the défendant, as président, director, and trustée, hav- 
ing wrongfully appropriated the stock tp hiniself without paying for it, 
takes ail the obligations of a subscriber.This' dépends upon the question 
whether the transfër of the stock to the défendant and the application of 
the sanie Was wïongful. It was done, as we hâve seeti, with the full ap- 
proval of the Stockholders, and in fact was a neeessity, and, without the 
contract entered in to, no portion of the road could hâve been built. If the 
défendant had realized a sum beyond the amount actually expended, there 
might hâve ^)een, perhaps, some ground for elaiming that the arrangement 
sbould inure'tp and for the beneàt of the company. As, however, this was 
not the fact, and no spécial ad vantage accrued to the défendant from the 
contract, and as thére is no proof of any fraud, it is not apparent that there 
was any wrongfùl appropriation of the stock and bonds, or that the stock 
and bonds were diverted from their légitiniate use. The mère fact that the 
défendant hejd a certiflcate of the stock which was transferred to him did 
not make him liable, as it was, to ail intents and purposes, paid-up stock." 

This case has received some adverse criticism, (2 Mer. Priv. Corp. § 
826; Cook, Stopks & S. § 47, note 5; Jackson v. Traer, 64 lowa, 483, 
20 N. W. Rep. 764;) but it has been cited with approval and its doc- 
trines hâve been reaffirmed by the court of Iast resort in the state of 
New York in the case of Barr v. EaUroad Co., 125 N. Y. 263, 26 N. 
E. Rep. 145j where it is said: 

"The respondent has questioned the legality or validity of the issue of 
shares upon which plaintiifs base their rigbt to sue. I do not tbink it is in a 
position to raise that question, and for several manifest reasons. Ail of the 
stock and bonds were issued, in payment for the construction of the railroad, 
and were taken by a syndieate of persons who assumed the contract for the 
worki It is true that that syndieate was made up pf members of the board 
of directors, but as the members of the syndicale were piaclically the com- 
pany, and composed the whole number of stockholders, there was no one to 
object, and thfi manner in which they chose to divide up their interests in the 
proprietorship of the corporation, and to represent thera in shares, concerned 
only themseivçs, No principle of law forbâde the company agreeing to pay 
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for the construction of its railroad in tbe way or in the amount It did. Van 
Cott V. Van Brunt, 82 N. T. 536. If the company's directors were inter- 
ested in the work and profits of construction, and evaded a direct contract 
through the form or derice of an intermediary oontractor, that was a matter 
for the Company, or for its stockholders, to take bold of. But the stockbold- 
ers and the members of the s.vndicate were tbe same peraons, and, bowever 
wrong the transaction might be if other persong were concerned, hère no in- 
jury was eflected to any one interested in the corporation. And, however 
illégal the transaction, there was no person apparently to complain of it. As 
the stock was issued as a part of the considération for construction, it can- 
not be said that it was taken without value given, and the mode of its appor- 
tionment or division concerned only tbose interested in the contract tbrough 
which it was received as payment. 

"We raay concède tbat the contract was voidable, as a scheme concocted 
by the directors for sharing in the profits of construction, but the difflculty is 
tbat ail the members of the corporation were assenting to it. Tbere was, 
however, in fact no fraud practiced upon the company. Practicany. the pro- 
moters of tbe corporation in this way placed a valuation upon the corporate 
properties and franchises, which the contribution and expenditure of tbeir 
money created; and tbe fact that tbey were created for an expenditure less 
thau the par value of the aggregate issues of capital stock and bonds does not 
affect the question at ail. " 

The constitution of the state of Alabama (arlide 14, par. 6) pre- 
Bcribes: 

"Nu corporation shall issue stock or bonds except for money, labor done, 
or money or property actually received, and ail fictitious increase of stock or 
indebted ess shall be void." 

And section 1824 of the Code of Alabama (1876) providea: 
"AU subscriptions to the capital stock of any railroad proposed to be organ- 
ized under the provisions of this article shall be taken payable in money, la- 
bor, or property upon money value, to be named in the list of subscriptions, 
and, in the event of the failure to perform the labor and deliver tbe property 
according to the terms of the subscription, tbe subscribers shall be beund to 
pay tue amount named in the subscription list in money." 

A provision in the constitution of Arkansas, almost identical with 
that of the state of Alabama, bas been construed by the suprême court 
of the United States not to prevent the carrying out of an agreement by 
which the bondholders of a railroad stipulated that the road should be 
bought upon foreclosure by trustées, who should convéy it to a new 
company composed of bondholders, who should reçoive mortgage bonds 
of the new company in exchange for their old bonds, and fuU paid-up 
stock Bubject to the mortgage debt, without any payment of money. 
The court said: 

"But appellant disputes its liability upon the bonds given for the balance, 
upon the theory that they were prohibited from issuing them by the eighth 
section of the twelfth article of the constitution of Arkansas, adopted in 1874. 
That section provides that no «private corporation shall issue stock or bonds 
except for money or property actually received or labor done; and ail ficti- 
tious increase of stock or indebtedness shall be void.' In support of this view 
our attention is called to tbe fact, admitted by the demurrer, that the full 
value of the property, rights, and privilèges conveyed to appellant did not 
«xceed $1,300,000, the amount at which tbe capital stock was fixed ; aud con- 
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Sëqtentiy, itf iînargued, thei^2,>600,G©Obf; bonds were issued withoRt «ny con^ 
sidèi'atWfl'teceiVed in money* property, or làBor, and reptesented onjy a ficti- 
tli»tis'ltïaeb«wiae8s. In oth«r woWs, açpellSntls vendors were f ully compen- 
sated fdt tftfèir' inÉerests by takjng to tbemselvea its entire stock. 

"tVe dô llî)ti<!oncur in this View of the case. It does ,aot, we tbjnk, rest 
upon^âbuiiiâiQterpretationofthe State constitution. The prohibition against 
thé issnlng of stock or bondst except for money or property aetualiy received 
orlaboV'ddttfei and against *heflctitiousIncrease of stock or indebtedness, was 
ihtendedtd^^rOteetstdCkholders against spoliation, and to guard the public 
against ëeèufitiesthatwereàbBoIutely wortbless. One of the miscbiefs sought 
td bë reniedied is the âboding of the market with stock and bonds that do not 
rèpresèht «nytbing whateVer of aubstantiâl value. In référence to a provi- 
sion in the constitution of Illinois, adopted in 1870, containing a proliibition 
as to Mlroaid corporation^ Slnii'lar to that imposed by the Arkansas constitu- 
tioh ttîïéw ail privàte côrjiôtations, thé suprême court of the former state, in 
Railrom Co.^. Thompsùn, 108 111. 187-201, said: « The latter part of the 
clause of the constitution In question, which déclares that "ail stocks, divi- 
dendS/and other flctltidus increase of the capital stock or indebtedness of such 
corporation sball be void," -wei think clearly points out the.chief object which 
the côiistittttibnal convention sought to accoraplish in adopting it; and to 
this we nàiist look, in a large deigfree, fora solution of the language which 
précèdes it. The object was doubtless to prevent reckless and unscrupiilou» 
speculatorSt under the guisge orpretense of building a railroad, or of accom- 
plishing soDàe other legiiimate corporàte purpose, from frâudulently issuing 
and putt^ng upon the market bonds or stock that do not, and are not intended 
to, re^rësient mbntey or property ôf any kind, either in possession or expect- 
ahcy.HHie stock or bonds in sdch case being entirely flctitious.' ** Railroad 
Co. V. Bow, 120 U. S. 287-297, 7 Sup. Ct. Eep. 482. 

In the èàse of Ëlytcn Land Co. v. Birmingham Warâwme & Elevator 
Oo., 9 South. Rep. 129, the suprême court of the state of Alabama, 
in a very able opinion, reviewed ail the authorities touching the ques- 
tion of unlavrful issues pf stock. 

As the law of Alabama governs the instant case, and as the déci- 
sion is a full exposition of that law on the matter in hand by the 
highest court of the state, I quote at length as folio ws: 

"Our exa,niinatlon satisfles us that the weight of American aulhority dœs 
not support the statement made by Mr. Cook, in section 47 of bis work on 
Stocks and Stockhold^rs,, to the effect that the attempts which bave beeu 
made, in cases, where stock Was issued for property takenat an overvaluation, 
to hold the party receiving sUch stock liable for its full par value, less the ac- 
tual value of thfe property received from him, bave been unsueceasful; and 
that, if there bas been an overvaluation which is shown to bave been fraud- 
ulent, then the contract is to be treated like other fraudulent contracts, and 
is to be adopted m toto, or rescinded in toto, and set aside. We hâve found no 
authority at a.ll asserting the exemption of the stockholders from such lia- 
bility, where it'appeared that the stock subscription was governed by a 
statutory régulation at ail similar to section 1805 of the Code of 1876, or sec- 
tion 1662 of the Code of 1886. ' 

* * * » « * * » * 

"When legàl provisions are found which are appropriately framed to se- 
cure the existence of such responsibility, it is not permissible so to construe 
thein as to allow a mère formai and illusory compliance therewith to defeat 
the objects intended to be accomplished. No argument is needed to show 
that a i-equirément that the stock of a corporation sball be paid in money, or 
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in labor or property at its money value, inures to the benefit ot persons who 
may become creditors of the corporation, in that it requires the capital stock 
to be the représentative of substantial values, and insures the existence of n 
f und which must be within reach for the satisfaction of debts if the affairs of 
the corporation are tnanaged as contemplated by the law. It is equally 
clear that if a stock subscription which iarequired to be made payable in 
money, or in labor or property at its money .value, and is in fact made pay- 
able in property at the designated money valuation, may be satisfled by the 
transfer of property, the value of which is insignificant, or merely nominal, 
aa compared with the valuation stated, then, so far as this provision of the 
law looks to the protection of creditors, it might as weli hâve allowed the 
subscription to be made payable in • chips and whetstones.' Except section 
6, art. 14, of the constitution, and section 1805 of the Code of 1876, there 
was not, at the time of the formation of the appellee. in référence to the 
mode of satisfying stock subscriptions, adéquate provision for the protection 
of such corporations. Those enaotments are appropriate for this purpose. 
The requirements of section 1805 of the Code of 1876, that, ' in case of a 
failure to perforra the labor or deliver the property according to the terms 
of the subscription, the money value thereof, as named in the list of sub- 
scription, shall be paid by the subscribers,' cannot be regarded as providing 
for a penalty to compel the performance of ttie labor or the delivery of the 
property. The évident meaning is that, in the event ot such failure, the cor- 
poration shall receive the équivalent, and no more nor less than the équiv- 
alent, in money or the labor or the property, as the case inay be. This 
clause of the statute is convincing that the statement of the money value 
of the property in which the subscription is made payable is a material fea- 
ture of the contract, and that the property delivered must be of a value to 
correspond with that named in the subscription. As affecting the rights of 
creditors, the statute is simply a deSnite requirement as to what will con- 
stitute that trust fund to which persons dealing with the corporation hâve 
a right to look. The défendants in this case, in making and accepting pay- 
ments on the stock subscriptions, were acting in a fiduciary capacity in 
référence to the fund. The performance of the contract of subscription, to 
be binding on creditors, should hâve been such as is required in the case 
I of a contract between a trustée and one having knowledge of his trust obli- 
igation. In form the stock subscription was such as the statute called for. 
TJnder section 2023 of the Code of 1876, and section 8, art. 14, of the con- 
stitution, the stockholders are liable only for the unpaid stock owned by 
them. But the creditors are entitled to demand that the payment on the 
stock shall be an actual and hona ftde discharge of the liability imposed by the 
contract of subscription. The défendants, in making and accepting pay- 
ments in property, were bound to exercise their judgment and discrétion, fairly 
and honestly directed to secure a substantial compliance with the terms of 
the contract. In the exercise of that judgraent and discrétion they are en- 
titled to the benefit of whatever margin there may be for honest différ- 
ences of opinion in the valuation of the property; but a deliberate and in- 
tentional overvaluation is not permissible. The transfer of the property 
known to be worth only $5,000 to pay a stock subscription of $200,000 does 
not bear the semblance of a compliance with the contract of subscription as 
to one of the essential terms thereof. 

"The taking of property at a valuation forty times greater than its actual 
worth, which was known to the parties, shows npon its face the absence of a 
bonaflde exercise of judgment and discrétion in making the valuation, and 
an intentional noncorapliance with the requirement that the property shall be 
taken at its money value. The absence of the fraudulent motive on the part 
of a trustée does not give validity to a mère simulated exécution of the trust; 
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and an averment of fraud in référence thereto is unnecessary. The parties 
beneficially interested in the trust are entitled to a substantial compliance 
with its tnms. They are not bound by an act of mère formai compliance 
whichreally in volves their practical exclusion from the beneflts intended to 
be secured to them. The capital stock of a corporation constitutes the basis 
of its crédit, and persons dealing with the corporation hâve a right to assume 
that the stock bas been actually paid in, or that it may be reached. The trans- 
action whereby payment was attempted to be made, as shown by the aver- 
ments of the bill in this case, is not binding on ureditors, because it did not 
constitute sueh a payment as was contemplated by the terms of the contract 
of subscription, and was, in effect, a palpable évasion of the requlremeuts of 
the statute. " 

I underatand this case really décides that where $250,000 was subscribed 
to the stock of a company, and issued as fuUy paid up, and only prop- 
erty to the value of $5,000 paid therefor, the subscribers were liable 
in money to the creditors of the company for the différence between the 
value of the property transferred and the araount of their subscriptions. 
In reaching ithe conclusion, the court discusses the whole subject, and 
déclares the principles involved, holding that in case of subscription to 
the capital stock of incorporated companies in Alabama payable in prop- 
erty, in order to release the subscribers from liability to creditors, there 
must be no fraudulent overvaluation of the property; no deliberate nor 
intentional overvaluation. The property to be delivered in payment 
must be of a value to correspond with that named in the subscription. 
There must be more than a formai and illusory compliance with the 
law. There must be a faîr exercise ofjudgment and discrétion, fairly 
and honestly directed to sécure a substantial compliance with the law. 

In the instant case,, the évidence shows that the contract with the con- 
struction company was entered upon deliberately after extensive inquiry 
as to the best bargain the company could secure by those who were the 
principal oWnërs of the East & West Railroad Company, having no inter- 
est other than to make the best bargain for the company that they could, 
and with the cpncurrenee of eyery one Of their fellow shareholders. E. F. 
Browning, thé président of the railroad company, testifies fully to this, 
and also that h« had acted under advice of counsel, believing he was do- 
ing just what his'duty to the company required; that from thelatter part 
of April, 1881, up to November, 1882, he made great effort to see if he 
could find any party who would build the road; he was recommended to 
see the Erlanger Syndicate, as represented by Frederick Wolf. He saw 
Mr. Wolf, who stated that he believed his syndicate would undertake to 
build the road, for the bonds and stock, provided the road would run to 
Trùstville, so as to connect with the Alabama Great Southern Railroad. 
They entered into considérable negotiations, and after a time Wolf in- 
formed him that his friends had declined to build the road at that time. 
Browning also made diligent search to see if he could find any one to build 
the road; called upon some large builders in New York, and presented the 
prospectus to them; but they one and ail declined to build the road for 
ail the stock and ail the bonds which he had a right to ofïer; and he 
could not find any one who would build it on any more favorable terms, 
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nor on any terms at ail, until he was introduced to the Southern. Rail- 
road Construction Company, which company offered to build it for ita 
bonds at $10,000 a mile, and its stock at $10,000 a mile. 

W. V. McCracken, a railroad builder of large expérience, testifies as 
foUows: 

"'Question. From your knowledge of that country, and your expérience as 
a railroad builder, was this Dufï contract a fair and reasonable contract for 
the East & West Railroad of Alabama to tnake for tiie building of their road? 
Answer. I think, from what I know of the country, and what little I knew of 
the circumstances at the time, — my impression was, — that it was a fair and 
proper contract to make. Q. Did you receive any stock and bonds in pay- 
ment, in whole or in part, for the building of the East Tennessee, Virginia & 
Georgia Railroad? A. That portion of the East Tennessee, Virginia & 
Georgia at that time was called the ' Cincinnati & Georgia Koad.' That was 
the organization under which that part of the road was built, and the persons 
with whom I was associated, and by whom I was employed at the time, did 
receive stock and bonds for the building of the road. Q. State, if you know, 
how many bonds and how much stock per mile those parties received for the 
building of that road. A. My recolleetion is they received twenty thousand 
dollars of bonds and twenty thousand dollars of stock per mile. Q. Does the 
Une of the East & West Kailroad cross the road of which you hâve justspoken? 
A. The old part of it does. * * * Q. Do you recoUect whether Mr. Brown- 
ing at that time asked you if you woiild build this road for ten thousand dol- 
lars per mile of its bonds and the same amount per mileof its stock? A. He 
either asked me whether I would build it for that, or whether I would hâve 
built it for that. My answer was, I know, very emphatic that I would not 
do it in either case. Q. Could you offer to-day to build a road right through 
the same country through which the East & West is built, and equip it as 
called for by the Dufif contract, for ten thousand dollars, per mile of its bonds 
and ten thousand per mile of its stock ? 4. I certainly think not. I would 
not accept an ofEer to build such a road for such an amount of bonds and 
stock." • 

Gen. G. M. Dodge, an engineer and builder of railroads, of national 
réputation, testifies that he is experienced as a railroad builder, and 
that the contract of building the East & West Railroad of Alabama in 
1882 was a reasonable and fair contract. 

G. W. Bucholz, chief engineer of the New York, Lake Erie & West- 
tem Railroad, testifies as foUows: 

"Question, Did you notice what, by the terms of that contract, the East & 
West Bailroad was to pay for the building of that extension? Answer. Idid 
read the considération; yes, sir. Q. From your expérience as a railroad man, 
was that contract a fair and reasonable contract for the East & West Bailroad 
Company to make for the building of that extension? A. Well, from my ex- 
périence in the construction of railways, and from my gênerai knowledge of 
the country through which this railroad runs, I consider the price paid for it, 
or rather agreed to be paid for it in the contract, as advantageous to the rail- 
road Company." 

To the same effect is the testimony of Mr. George W. Ballou, a dealer 
in railroad securities and a builder of narrow-gauge railroads. 
Stephen V. White, a large dealer in railroad bonds, says: 
"I should think that $10,000 of bonds and $10,000 of stock was a low com- 
pensation for building the road. " 
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Jfiiidgè tfohri W. Inzei* sSys: 

"À discussion was had in tHé board of directors Whethôr tliô priée mëh- 
tioned in the Dafl oontract Wàs a fair and reasonabie pificè to giVe for build- 
injî ôf tirati extension. I think it is my recollectiorl that it was agreed tliat it 
was a fair and reasonable contract, and that if the work could be done at that 
prieeiOjç priées the roadcQuid afiford.topay. * *:f Thés contract was dis- 
cussed: at the meeting; it was talked ;Over, and agreçd to and approved. Quex- 
tiom And I understand ypu to say that contract met your approval? 4»- 
stoer, Itdid. It was a fair and reasonable contract to make." 

Mr.iThionjas B. Inness! tfptifies that about thé time the construction 
was t)^gun he spent severàl days in examining the property, and that he 
considéra the contract, to give $10,000 a mile in bonds and $10,000 a 
mile in stock, a fair one,^-to the railroad company. 

AU of tiiese witnesSes join in stating that fhë contract is not only in- 
trinsically fair, but of a character comraon to new railroad construction, 
and naturally reaorted to by the East & West Railroad Company, and, 
as some of them su^est, such as that company could not hâve got along 
without, which Mr. E. P. Browning, its président, testifies he found by 
earnest eXperiment to be actually the case. I find no évidence in the 
record, pûtside of suspicion., to the contrary. It is true there are some 
statemeots filed in the record showing that thé actual cost in money to 
build the extension of the East & Wegt Railroad Company was less than 
the par, value of either the stock or bonds given in payment; but there 
is no évidence in the record to show what thé actual value of the bonds 
and stock Was. Certainly the fairness of a contract of the kind in ques- 
tion is not tp be determined by the actual iinancial results ascertained 
on its compietion. 

On the whole case as presented to me I am not prepared to find that 
the transaction between the East & West Railroad Company and the 
Southern Eâiitoad Construction Company for the building of the East' 
& West portion of the railroad line foi* $10,000 per mile in bonds and 
$10,000 per mile in stock was any other than fair, and as libéral to the 
railroad company as could hâve been expected., Certainly, there was 
no fraudulent overvaluation of the labor and stock involved, nor, in my 
opinion, any deliberate, intentional overvaluatioh, and it seems there 
was a fair exercise of judgmènt and discrétion on the part of the railroad 
company, fairly and honestly directed to secure a substantial compliance 
with the law pf Alabama. Common observation and expérience show 
that building and constructing a railroad for cash in hand is one thing, 
and that building and constructing a railroad without cash in hand, and 
for the stock and bonds of the railroad company, which are only ex- 
peôted to be valuable when the railroad shall be coînpleted, and then 
depending on the earning capacity of the property, is an entirely différ- 
ent thing. 

It is proper to say, in addition, that E, F. Browning, the président 
of the railroad company, testifies that he had never any interest what- 
ever in the Southern Railroad Construction Company, except that after 
the construction company proved unable, in the dépression of 1883-84, 
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tô raise aiiy more money from the sale of bonds, he joined with his 
brôthers in buying from the construction company East & West bonds 
and stock to provide the construction company in that way with means 
to complète the road; and that the other two Brownings and West also 
testify, each for himself, to having originally uo connection with the 
construction company, and no connection at any time, except as an in- 
dependènt buyer of bonds and stock; and that thèse puïchases were 
made, not for the profit in them, but to help out the construction com- 
pany in building the new line. And there is no évidence to the con- 
trary; nothing but the inferences to be drawn from extracts of letters 
written by the parties, mainly to the gênerai manager of the railroad, 
which are in the main explained and shown by the testimony not to be 
inconsistent with the direct fact of noninterest in the, construction com- 
pany sworn to by each. 

The views taken of the construction contract and the authorities cited 
apply to agréât estent to the contract with the Cherokee Iron Works 
Company. 

That the East & West Railroad Company could lawfully contract with 
the Cherokeejron Works, although ail the stockholders of the one were 
also stockholders of the other, in the absence of fraud and misrepresen- 
tation, is indisputable; norwould the fact that the two corporations had 
substantially the same directors, who were the active agents negotiating 
the contract, render it void, — at worst only voidable, but subject to ïat- 
ification. OU Co. v. Marbury, 91 U. S. 687; Hotd (h. v. Wade, 97 U. 
S. 23; RicJiardson's Ex'r v. Green, 133 U. S. 43, 10 Sup. Ct. Rep. 280; 
Leavenworth Gounly Cornera v. Chicago, R. I. & P. Ry. Co., 134 U. S. 
707, 10 Sup, et. Rep. 708; Gmstructim Co. v. Fitzgerald, 137 U. S. 
110, 11 Sup. et.* Rep. 36. The contract between the East & West 
Railroad Company of Alabama and the Cherokee Iron Works was rati- 
fied by a unanimous vote of the stockholders of the East & West Rail- 
road Company of Alabama at a meeting where every share of stock was 
represented. The subscription by the Cherokee Iron Company to the 
capital stock of the East & West Railroad Company of Alabama, and 
the lease of the Cherokee Railroad to the same company, and the agree- 
ment for the payment of such subscription for said lease in stock and 
bonds of the défendant railroad company should, under the évidence, 
be viewed as one contract, and not as several distinct contracts. The 
contract was madé and entered into as one transaction, and took the 
form of a subscription to be paid in property, — the lease, — and the reso- 
lution to pay in bonds and stock; ail under the advice of counsel, and 
apparently in good faith. It can no more be considered a sale for stock 
than for bonds; in reality it was for both. The original cost for con- 
structing the Cherokee Railroad, with the cost of repairs added by the 
Cherokee Iron Works, after that company became the owner, éxceeded 
the par value of the stock and bonds fixed as the priée to be paid. The 
net earnings of the property for 1881 were $36,859.51; for 1882, $39,- 
963.41 ; for 1883, $36,107.50. The weight of the testimony of experts 
and others acquainted with the property and with railroad values is to 
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the eiffect that the Cherokee Railroad was not overvalued. The consid- 
ération of $175,000, named in the deed made Deoember 1, 1882, by 
the Cherokee- Iroû Company to the Brownings and West is shown to hâve 
been fixed with the sole purpose of equalizina; interests among stock- 
holders of the iron company, and without regard to the actual value of 
the property. 

As a whole, x. find that the transaction was valid; the parties were 
able to contract, and did contract. There appears to hâve been no fraud 
or deceit between the consenting parties, nor any intentional overvalua- 
tion, and the considération was as nearly adéquate as could be expected 
under such circumstances. 

If, as I hâve concluded, the transactions with the Southern Railroad 
Construction Company and with the Cherokee Iron Works are unim- 
peachable on the part of complainants, then it follows that the transac- 
tion between the East & West Company and the Brownings, by which 
the debentûre bonds werô acquired, was entirely just and lawful. 

The floating debt of the East & West Company December 1, 1886, 
was àbout $300*000. This had been incurred by loss of income, costly 
repairs made necessary by an unusual flood, and by improvements and 
purchases, and also by the action of Messrs. Brownings and West in 
foregoing the paymentof interest upon mortgage bonds which they held. 
As long before as April 21, 1886, the board of directors, with a view to 
relieving this situation, had directed the calling of a meeting of the 
stockholders for the purpose of taking steps for the issuance of second 
mortgage bonds on thô company's property and franchises, in an amount 
not exceeding $300,000, for the purpose of paying the floating indebt- 
edness thén and thereafter to exist, and had further resolved that such 
second mortgage bonds, when so issued, should not be disposed of by 
the executive committee at less than 66 cents on the dollar. Ail of the 
money constituting this debt had been advaneed by Messrs. Brown- 
ings and West. A stockholders' meeting, called in pursuance of the 
foregoing resolution, Was held June 30, 1886, and by resolution author- 
ized the "issuing bysaid railroad company of its debentûre bonds in 
the usual form to an amount not exceeding five hundred thousand dol- 
lars, * * * to be secured by a mortgage or deed of trust in the 
usual form." A condition of thèse obligations, as issued, was that the 
company should pay, ''as interest upon the principal of its bond, such 
sum, not exceeding six per centum per annum, as shall remain out of 
the earnings of the company in each year after paying interest on ail 
bonds secured by existing liens upon its property and its operating ex- 
penses: * * * providing that, if less than six per centum be paid 
in any year, even though less be earned, the unpaid interest shall be 
carried forward, and shall accumulate to the crédit of this bond, and no 
dividend shall be paid upon the stock of the company until ail arrears 
of interest upon this bond, calculating the interest thereon at six per 
centum per annum from date of issue, shall bave been paid." 

The précise sum due to the Messrs. Brownings and West for advances 
up to the time of the delivery of thèse bonds was upwards of $300,000. 
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Having this amount due them, Messrs. Brownings and West purchased 
from the Bast & West Company $500,000 debenture bonds at 65 cents, 
the price previously fixed by the board of directors, the aggregate priée 
being 8325,000. This sum the purchasers immediately paid in indebt- 
edness of the East & West Company, and in cash. 

There remain to consider the charges madein the bill in regard to the 
dealings of the Brownings and West with Grovesteen & Pell; in sub- 
stance that, confederating together to dispose of bonds of the Eàst & 
West Railroad Coinpany of Alabama, they fraudulently procured the 
listing of the bonds on the New York Stock Exchange, and then by fic- 
titious sales in the exchange procured the bonds to be quoted at a high 
rate, and thus induced complainants and others, innocent persons, to 
buy at a much higher figure than the bonds were intrinsically worth. 

The case shows that the Brownings and West, the holders of aboût 
four fifths of the bonds and securities of the East & West Railroad of 
Alabama, were, and had been for a long time, anxious to dispose of 
their interest; that some time prier to February 18, 1887, Edward F. 
Browning, then président of the East & West Company, was àpproached 
byPell, of Grovesteen & Pell, with référence to a purchase by his firm of 
the bonds and stock belonging to the Brownings and West. The reason 
given by Pell for desiring to make the purchase was that his ûrra alrea,dy 
owned or côntrolled the Rome & Decatur, a parallel road then in process 
of construction, and desired to own them both. Browning iriquired into 
the standing of the firm, and found it good, and their means repOrtëd to 
be large. Proof of this is found in the fact that six months later they 
were able to borrow large sums on collatéral from Grant Bros. , the com- 
plainants, and from varioùs persons who are witnesses for complainants,' 
one ôf whom, W. C. Stokes, testifies that at the time, August, 1887, 
when he loaned money to Pell, he had known him socially for seVeral 
years, and knew no reason to doubt his word. 

February 18, 1887, a contract was made by and between Grovesteen 
& Pell, first party, Brownings and' West, second party, and the East & 
West Company, thîrd party. Grovesteen & Pell agreed to build an ex- 
tension of the railroad, about eight miles long, tO a junction with the 
railroad from Broken Arrow to Eden, in Alabama, to provide hot less 
than 50 new freight cars, and such new locomotives and equipments as 
might bé required for the business of the entireroad. The East & West 
Company agreed that it would make a new consolidated mortgage to se- 
cure $15,000 of 6 per cent, bonds for each mile of completed road, "for 
the purpose of taking up and retiring the présent outstanding first mort- 
gage and debenture bonds of the said party of the third part." Of thèse 
bonds it would issue to Grovesteen &*Pell $150,000 in payment for eight 
miles of new road, and for the new cars and locomotives, and would also 
make to Grovesteen & Pell a further payment, in stock, at the rate of 
$10,000 for each mile of the extension. The Brownings and West agreed 
that they would "deliver to the American Loaln & Trust Company, to 
carry out the purposes of this agreement," not less than 700 outstanding 
first mortgage bonds, ail of the 500 outstanding debenture bonds, and 
v.62F.no.6 — 35 
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uojt^esSithan $750,000 par yalije ofthff stock! pf.t^neEast & Westpom* 
papy, i",*] ; ?, * anqi repeive therefor consoUdsted bonds to be issued 
by said paçty of the third psort, Jn exchange,! on the basis of one million 
six hundiediaRd fiftj';thqusand dollars, par wlue Consolidated bonds for 
one million onê hundred thousand doilai;s,firstmortgagei bonds of the 
s^id paity of tfeei third, part, fix9 hundred ithousand dollars par value de- 
benture bp^ttsifif the said party of the tbii;4 part, and one million dol- 
lars par y^He ofthe capital stock of said, ipartyof the, third part; the 
ba^isof the ,yal^a,tion;of:;t:he said bonds aad stock being. in the following 
proportion,, i}|E(tifleIy, said one piillion, one hundred thousand dollars ârS|t 
mortgage,bpp.ds,, one, million dollars cash; said five hundred thougand 
dollars debeia<;urBbond3,,,tyïo;bundred thousand; dollars cagh; said one 
million .dollftrSj.Qf stock, two^bwpdrc^ thousand dollars cash." Grove- 
steen & Peil further agreediob^y from the Brownings and West ail of the 
Consolidated bonds which tbey would thus acquire, and also the stock 
deposited ;by them with tbe:;4™erican Loa.oçi & Trust Company, the priçe 
of. the bon^s |:o be 85 ceptSifor 200, to be paid for at thç time of the de- 
posit witb;j|ilifi,t?ust Company, and a progressa w^ly higher price, — about 
©iiqngh ,to coyet ijg(tereat and ail deferred purchases until DecemberlO, 
1,887, whentl^et?ansactionmust be olosed. Noadditional payment for 
the stock was : çoptepaplated by the contract, , Two hundred and ,fi Cty 
thousand; dollars in stock was to go with the first lot of bonds. The re- 
mainipg^SOOjOOO was to rewain as security until the contract is fully 
performedi 

In pursuance of this contract Grove^teei^ & Pell built t^e contemplated 
extension of eight miles from Broken,Àrrovv to Eden. They also paid to 
the Browningçand West, May 16, 1887, $250,000 for 300 Consolidated 
bonds at 85 cents, and received also a bonus in stock asprovided by the 
contract. , No other oir further transactions under this contract and be- 
tween the parties are disclosed by the testimony. 

It appears, also, thftt three months later, in August, 1887, Pell bor- 
rowed 6270,000 in six loaris, pledging as collatéral $177,000 East & 
West consols,, and $152,OQ0 first mortgage bonds of the Rome & Deca- 
tur, a road compétitive and substantiaUy parallel to the East & West. 

The testimony shows, tha^t, Pell owned or controUed the Rome & Deca- 
tur, and this, asfaireadyatated, was his principal reason for the purchase 
of the control.pf[ the ^st; & West Railroad, None of this money was 
paid tothe Brownings apd West, or any of them. It appe^rs further that 
d^iring the months of May, June, July, and August, 1887; Pell several 
times caused East &, West Consolidated , bonds to be sold for account 
of his firm, by one broker, find bougbt for the same account by another, 
thus causing to be reported and pubjished by the stocjç^exchange, as 
f^fi, .jWhat were in fact dctitipus sales, designed to induce the belief that 
the reported price was ip fact the current, value of the bonds. The price 
reported was, however, in no instance any higher than the 110 which 
Pell had been paying to miscellaneous holders of first piortgage bonds. 
, The évidence further discloses that E. F. Browning, président, made 
applications at différent times prior to the conjtract with Grovesteen & 
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Pell to lîst the securities of thé'Eâst & Wéât RailMâd în the New York 
Stock' Exchange, which applications contairied niisrepresentations as to 
the earnings and operating ëkpenses of thé toad, and as to thé actual 
physieal condition of the Sàme; and after the contract with Grovesteen 
& Pell j the said Browning made two applications,— *one (exact date not 
given)toliBt 11,090 shares of the stock of the cotnpany, and'tbe other 
April 14, 1887, to list 1,109 of the first Consolidated bonds of the Com- 
pany; which last-mentioned applicatioii was granted after numerous ex- 
aminations, before the cotamittee of the exchange, of Mr. Browning and 
Mr. Pell, of Grovesteen & Pell, about May 14, 1887. The last-meû- 
tioned application, as produced by the stock exchange, contains three 
serions misstàtements of ihiportant facts diriectly relating to the value of 
the bonds: (1) That of the eritire issue of the bonds authorized, BOOi^ere 
reserved by the railroad company to build extension to Birminghaifl, 
Ala., widengauge, and furnish additional equipment; (2) that the gauge 
— three feet — was then being changed to standard gauge; (3) that the road 
was then earniiig at the rate of $79,000, net, per year over its operating 
expenses. The facts being that (1) only 160 bonds were reserved, and 
those were so reserved to carry ont the contract with Grovesteen & Pell 
for extension and equipment, and not to widen the gauge of the road; 
and (2) the gauge of the road was not being changed tô standard gauge, 
nor had any practical steps been taken therefor; and (3) the road was 
not earning at the rate of "$79,000, net, per year over its operating ex- 
penses , " nor any respectable sum over its operating expenses. The state- 
ment with regard to the earnings was based upon estimated receipts and 
doctored reports, with the aid of that lively and sanguine imagination 
which generally bas possession of promoters of railroads and of interested 
speculators in securities on unfinished railroads. 

Mr. Browning testifies that the application produced from the stock 
exchange is not the one he signed, but corresponds in the above state- 
ments with one which Pell prepared for him to sign, but which he re- 
fused to sign; that he made numerous changea in the application pre- 
pared by Pell, and particularly so as to state that only 160 bonds were 
reserved for extension and equipment; and, with regard to the gauge, 
that the company was proposing to change the same to standard gauge; 
that, after the corrections were made, the whole was copied on a type-- 
writer of the American Loan & Trust Company, signed by him, and 
given to Pell; that the application produced contains only the last page 
of the application copied on the typewriter of the American Loan & 
Trust Company, and signed by him, the first three pages being substi- 
tuted; that the substitution is shown by indications as to the removal 
of brass tags, and the fact that the first three pages are typewritten on a 
différent typewriter from the last page. The application has been re- 
tained by the master, and is now in the record. An examination shows 
that the first three pages are typewritten on a différent typewriter from 
the last page, the first three being apparently the production of the 
"Caligraph," and the last of a "Remington;" and the marks at the top 
show that originally tags or brass fasteners were used to hold the pages 
together, which hâve since been removed ahd a pin substituted. 
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On thç other hand, however, the application to list the stock, made 
about the same time, which is not disputed by Browning, contains two 
of the statements in question: (1) That the gauge is now being changed 
to standard; and (2) "the road is now earning $79,000, net, per year 
over its pperating expenses." And it further appears that, on the ap- 
plication to list the bonds actually filed with the stock exchange, Mr. 
Browning appeared twice in support of the application, and was ex- 
amined at length with référence to the matters contained therein, and it 
would seem that if there had been a substitution, as is claimed by Brown- 
ing, itwould then hâve been noticed either by him or bythe comraittee. 
There is some testimony tending to show that E. F. Browning, after the 
contract with Grovesteen & Pell, and after he had vacated the presidency 
in favor of Pell, continued to be intimate with Pell, visiting him at bis 
oflBce every day up to Pell's disastrous failure, and during the time that 
the fictitioua sales were being made in the stock exchange. Also, that 
E. F. Browning was on the finance committee of the American Loan & 
Trust Company, which was loaning money on East & West Railroad se- 
curities, and was necessarily acquainted with the quotations on the ex- 
change of the first consolidated bonds of the East & West Railroad Com- 
pany) and thus they knew that they were selling at rates largely over 
their vaine, and was a party to the deceit, which it is claimed was for 
the berjefit of the bonds still owned by the Brownings and West. 

Ail this, hpwever, is denied by Browning, who swears that he went 
to çee ,Pell four or five times in relation to the terms of the contract after- 
warid?,perfected, and not again until a short time before Pell's failqre, 
when ne gave Pell, to sell for bis account, some El Cristo mining stock, 
wliich ibeing sold, he visited Pell's office to coUect his nioney, and was 
conipelled to return from day to day for the saipe. , That at thèse visits 
he had nothing whatever to say about the railroad, except to passthe 
remark as to how it was getting along, etc. That he had no knowledge 
whatever that Pell was selling East ife West Railroad bonds, and has no 
interest, therein, and was ^bsolutely ignorant of and disconnected with 
suçh transactions. That he ,sold no bonds of his own otherwise than in 
the Pell contract, and authorized no sale. 

The com.plainants çontepd, on the aforesaid showing, that the Brown- 
ings and West, in conjunctipn with Pell, grossly misrepreaented the value 
of its property and its condition; the gauge of the road and the number 
of bonds which wpuld be putstanding; and by thèse means innocent par- 
ties were induced to buy thèse bopds; and further, that, under the con- 
tract between the Brownings and Grovesteen & Pell, Grovesteen & Pell 
were really the agents of the Br-ownjngs to market thèse bonds. 

Six witnesses testify as to the représentations on which it is claimed 
innocent parties purchased the bonds in question, and their évidence is 
substantially as follows: 

Frederick Grant, complainant, sworn: 

" We hold tliirty thousand dollars of those bonds. We raade theloan in thb 
boaidthe 16th day of August, 1887, through Donald, Gordon & ( o. My 
brother h?ippened to be away at the time, and we made the loan in the board, 
— thirty thoijsand dollars, — and Mr. Pell himself came in with that loan. 
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He merely brought in thirty thousand dollars of the East & West Alabama 
and six of the Eome & Decatnr. The bonds were brought in by Mr. Pell. I 
was not familiar witb thn priées, and I therefore looked at the printed list, 
and saw tbat one hundred nine and a quarter was bid for the bonds. 
Question. Hâve you the list that you looked at? Answer. Yes, sir; I hâve 
it bere, — the very list; and I told my cashier to draw the check while Mr. 
Pell waited there; and he gave him a check for thirty thousand dollars. And 
I looked over the bonds, and they seemed to be al! right. That gave us a 
margin of considérable over twenty per cent., which is our usual raargin in 
making loans of that kind, — in making loans on the stock exchange. The 
bonds bad been selling on tbe martcet at about tbat price, so I was told after- 
wards. Q. What, if any, information did you hâve as to the nature, char- 
acter, and considération of those East & West Eailroad bonds before or at 
the time you made this loan? A. Well, I can answer that in a very few 
words: That we were simply governed by the quotation. As I said, I looked 
at this list; I knew it was a new bond. And there were sales made before 
we made the loan on thèse bonds, and the question cameup when the concern 
failed whether any such bona flde sales bad ever been made; and it was 
merely what they termed in the stock exchange as a ' washed sale,' and 
that misled us, as it did a great many otliers, regarding tbe price of those 
bonds. " 

Richard L. Edwards, président of the Bank of the State of New York, 
testifies: 

"Question, I will ask you to give a statement of the history of how he 
came to the bank, and everything that transpired between you and bim in 
connection with the securities of the East & West Eailroad Company, and 
with your accepting the same for any loan made by Mr. Pell by your bank. 
Answer. Some time previous, I don't remember how long, probably over a 
month, just before that time, he bad frequently made application to the bank 
for loans of $25,000, or sometimes $50,000, on dividend paying securities, 
and he mentioned the East & West Eailroad of Alabama bonds,-^the flrst 
mortgage bonds. He called attention to the market price, and was generallv 
ref used on the ground that we did not know aaything about the bonds. Some- 
times he would corne in close on to three o'clock, and beg pretty hard for $25*- 
000 just overnight, and I loaned him $25,000, I thlnk, on about thirty or 
flfty of tbe bonds. It remained three or four days, and I submitted the 
loan to the board at a board meeting, and I asked the question of the board, 
— ^^ofthe vai-ious parties whom I thought ought to know somethinsç aboUt 
thèse securities, — but they did not appear to know, and so I called the loarii 
and ref used to lend him, on applications made subsequently, at ail on those 
bonds. After this loan was called, a subséquent application by Pell on this 
loan, on the same securities, was ref used repeatedly; and he then told me he 
was negotiating for the sale of ail the bonds" through an English syndicate,— 
the price was 107J, — and he hoped to consummate it within a few days. No 
application was made for a further loan for some days. He wanted to open 
an account with the bank, and I ref used him. 1 told him, no; he could 
not open an account with the bank. In a day or two afterwards he came 
back, and said- he felt very muoh grieved at my refusai to open an ac- 
count with him. I had known him some time, and he wanted to know if I 
would give him my reasons. I toW him, *Yes; you are dealing in a class of 
securities I don't know mnch about, and I don't propose to loan you raoney 
on them,' and therefore I didn't think it would be very agreeable to either 
party, and not to his advantage. That ended that matter, but, probably a 
week or so after that, he came in and told me that he had sold ail the bonds 
of the East & West Eailroad Company of Alabama at 107 J to an English 
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syndicate; tKèt Be wàs président 6f the roadj and Wanted to open an ac- 
count; didn't *8vaht to borrowariy irioney on the bonds, and! be could keep 
from $5GiO0O ta $100,000 in raoneyoïi depoait; Drexel, Morgati;*; Go. it was 
ariangedChroùgh, andhe wanbed to koow if I wOuldn'tbpenari account with 
him^ Iqueationed bim'ut iëngthxàboutthe sale of tbe bQn<d3, etc., and tie 
stated positirely-^he stated sô to the ■cashiér— ^tUat he had spMall tbe bonds, 
and he wa3;Dut of tbe woods, and bebad made eTer so muchi money; I hâve 
forgotten thei timount he mentioneâ.- I turned around to tbe cashier, and 
asked him ito hear thei skme story from Mr. Pell, and^ if he thoujiht advisa- 
ble, to takeibis signature. He did so; he tobk bis signature. He was to 
keep thirtythoùaand dollars to forty thousand dollars on deposit, and, after 
he opened bis acccount, nearly ail bis opérations were confined to sbifting 
tliose bonds l'or loanâ; you could tell tbatfrom tbe cheeks that came in; and 
he linally came to me. So, in watcbing tbe aecount, I noticed that there 
■were loans paid off, and I sent for him and told him that I could not afford 
to take up thèse bonds, andasked him if he had to borrow money on them; 
otherwise he migbt flnd himself close on to three o'clock without those bonds 
and no money. • Oh, no,' he said, he would ' take care of that.' So 1 stopped 
his certitication several times until he made deposits from tbe loans he had 
made to otber parties. In one instance he made a $50,000 loan of L. HofE- 
man & Co. against bis signature account. Then some days after that he 
told me he was ready todeliver those bonds to Diexel, Morgan & Co. ; that 
he had to take up bis loans around tbe Street; and he wanted to make an ar- 
rangement for the certification of his cheeks to take up tbe loans and deliver 
the bonds to Diexel, Morgan & Co. ,. He said there were over 500,000 of 
them; abput 500,000 of them he wanted to deliver. I said: 'Pell, you had 
better go slow. ïake 100,000, and deliver that amount on the account.' In 
order tq get ope hundred thousand of the bonds, be had so many of the Rome 
& Decaturs mixed up with bis loans that he cbecked off 180,000; I thiuk it 
was qwe hundred and eighty. It was in différent çhecks. ïhe idea was to 
take 100,000 East & West, and deliver to Drexel, Morgan & Co. at 107^ on 
account of his sale through them to this English syndicate, When three 
o'clock arrived, he came down with 131,000 Rome & Decatur bonds and 84 
East & West, stating that there was some misunderstaitding with Drexel, 
Morgan & Co., it baving been intended that thèse bonds sbould not go tbrougb 
until tbe followlng Wednesday, I think it was, possibly Tbursday or Friday. 
On tbe foUowing Wednesday he was to take up the bonds, and deliver the 
bdnds to Drexel, Morgan & Oo., apd he came back with.the story that Drexel 
or Morgan, I dpn't remember whioh, had gone ofE on his yacht, and would 
not be back for ton days, and nobody knew anything about it at Drexel, 
Morgan & Co.'s. Well, of course, that exposed the whole pièce of rascality, 
and X shut right down on him, and be failed. He closed up, and I had to 
take the bonds, and work out of them as well as I eould. The bonds and 
stock and ten shares of the American Loan & Trust Company's stock he also 
brought down with the otber securities. So that is the reasoh I call it a ' forced 
loan.'» 

S. A. Shephard, called and sworn for fhe coinplainants: 

"Question. Mr. Shephard^ are you or not connected with the Bank of Mont- 
réal? If 80, in what way, and how long bave you been so connected? An- 
awer. 1 bave been connected with the Bank of Montréal for nineteen years; 
thirteen years in New York. Q. In what position? A. As third ofiflcer of 
the bank bere. Q. Were you so connected with them in July and August, 
1887? A. I was. Ç. Did you or your bank hâve any transactions with 
Grovesteen& Pell during those times? A. Yes,sir. Q. Please state whether 
your bank ia now the holder or owaer of any bonds of the East & West Rail- 
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road; if sô, how many. 4. The bonds are not held by the bank. Q. WIio 
arethey held by? A. In myiiame. Ç. From whatdid you acqiiire them? 
A. They were sold on theîexchange. Q. Sold by whom? A, By a regnlar 
broker. Q.As whose bonds were they sold? A. The Bank of Montréal. 
Q. State how the Bank of Montréal, if you know, became possessed of thèse 
bonds? Ai Made a loan to Grovesteen & Pell. Q. Whèn? * * * A. 
About June; just before they f ailed ; afewdays before they failed. Q. Mr. 
Shephard, I will get you to state which member of the firm made or transacted 
the loan. A. Mr. Pell. Q: State whether or not Mr. Pell said anything in 
regard to fchose bonds, ortheir value or priée, at the time loan was made. 
A. "Well, I can't remember on that spécial transaction; but he was contlnu- 
ously borrowing money frora the bank. Q. Well, state whether Mr. Pell said 
anything during the time that he was carrying on the transaction witb the 
bank in regard to the charactér of Ihe bond», — their prioe. A. Mr. Pell sev- 
eral times pointed eut to me the priée of thèse bonds on the stock exchange 
list, — they were selling at a certain priCe; and he did that more tîian once, I 
am very certain. The bonds were traded in the stock exchange; sold at a 
certain price, and bought. Q. Do you remember what those quotations were, 
80 pointed ont to you ? A. They were 109. 1 thlnk, so far as I can remember. 
Q. Did he say anything about whether the bond was a good bond, or any- 
thing of that kind? Ai Well, a bond that is selling at 109 is always sup- 
posed to be a good bond. Q. Did Mr. Pell pay his indebtedness to the Bank 
of Montréal Irom which thèse ones were taken? A. No; he did not. Q. 
The bank sold the bonds for the debt? 4. Yes, sir." 

Walter C. Stokes, called and sworn for the complainants, testified as 
foUows: 

"I loaned the money in the board to Grovesteen at a quftrter before three. 
The loan was brought in by. Mr. Pell. He, after bringing the loan into the of- 
fice, came around into the eustomers' otBce, where I Was, and, while waiting 
for his cbeck, passed some conversation. My cashier sent for me, and asked 
me if I wanted to make the loan on thèse securities. He said, «I wouldn't 
do it.' * * • I looked at the securities, and said, •! don't recognize 
them.* I bad been awayfor a long time, and I says, ' I will bave tosee what 
Pell says,' and I went to Pell and asked him. I told him my cashier objected 
to making the loan. I didn't know the securities. He said, 'What do you 
want to know about them?' and I asked him whether they were the flrst 
mortgage on the road, and he said they were. I asked him whether they paid 
their interest, and he said, • Yes.' Then I asked him.— still hesitating to make 
the loan;— ^I asked him whether they were listed, and he said, • Certainly, they 
were;' and he reached over and touched the tape of the machine, and said, 
'Six of them were sold to-day at 109 or 109J,' — I am not clear which; I think 
he said 109. I knew it was late, and he was very warm. I didn't want to 
make the loan, but I had known Pell socially for severat years, and had no 
reason to doubt liis veracity in any way. I didn't think very much of the 
strength of the house, because there had been some rumors about their con- 
dition wliich would hâve made me nervous about making the loan. I said, 
'Do you know about those bonds?' and he said, ' You bet your sweet life I 
do.' I said, 'Do you consider them perfeetly good,' and he said, 'I know 
they are.' It was ten minutes of three, and the perspiration was coming 
from every pore in his face. I felt that I didn't want to make the loan, but 
I went back to the cashier, and told him to draw check for him. I says, 
'Pell says he knows ail about them, and they are the ârst mortgage bonds, 
and 1 don't see how I can lose much on them. At any rate, call that loan at 
half past nine to-morrow morning, and give him a check.' That was done, 
and the next morning the loan was called, and I sent over from the exchange 
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abdiSt hfilf past ten o'olock tô know whethei' It hfid been taken up. It had not. 
I weût over again at 11 o'dook, and it had not been taken up. I sent down 
to hiirry it «p, and word came back that it was ail right, they would hurry it 
up. I *aited Until 12 or 12:80, and no return, and I went down myself, 
and eûuld not find eitlier Grovesteen or Pell; I found tlie easliier, though, and 
he said they would attend to It. ïhen 1 wàited for an liour, until I found 
GrovesteeDj and he told me that it was ail right, thàt we could.not lose a 
centi and he would see it was taken up. I went back to my office, and put 
bina on notice if it Was nOt taken up until half-past one or t wo, I would proceed 
to sell him out under the raie. * * * I proceeded to sell them out under 
therule, and they were offered by the chairman from 109 down on the frac- 
tion Until tbey got down Q^ar par, and then down to one per cent., and from 
that on down to 65, witliout bringing forth a single bid, and then, not want- 
ing to sacrifice the property, I withdrew them." 

Jffàximillian Herschel, called and swprn for the complainants: 

"I bad some money to loan at that time, and, as I was not a member of the 
ÎÎBW ¥ork Stock Exchange, I requested the flrm of E. G. Humbert & Co. to 
loab'for me some money in the ¥éw York Stock Éxchange. Well, they re- 
pQrted tome that they- had loaned out the iiioney to Grovesteen & Pell, about 
-ri don't know exactly, but 1 Suppose between 12 and 2 anyhow. I was in 
B. 0. Hàmbert's olHcé, and a boy came in and handéd in to the cashier some 
bbndSàn an envelopé, and âsked for a check for the same. Well, the cashier 
handed to me the bonds to see whether they *ere satisfactory to me, and I 
looked oyer the bonds, and said: ' I don't know anything about tliese bonds. 
I nèVei? heafd of them. I don't want thém.' So the cashier handed the 
bonds back to the boy, who was In there to get the check, and told him to go 
to Grovesteèn & Fell, and ask them to send in some other collatéral. Then, 
after a while, à short time after tlie boy had léft, Pell came in, and he acted 
as if he was angry, and hë -said, * What's the matter with thèse bonds? Ain't 
theygbod collatéral?' • WelU' I says, • they- raaybegood collatéral. I don't 
know anything about them. 1 1 never heard of them.' ■ 'Well,' he says, 'they 
are good bonds.' ■ ' Well,' I says, 'they may. be good bonds. You may con- 
sider them good bonds; but I make it a rule néver to loan money on anything 
that is not çjuoted in the àtocfc exchange, anyhow.' • Well,' he said, 'if that 
is'the case, they are quoted regularly in the New York Stock Exchange, and 
transactions take placé in them tegularly.' While sâying so, he took hold of 
the bond listi ànd aiso of the sales list, and pointed ôutto me where they 
were regularly quoted, and what transactions had taken place. He says, 
' There they; are. They are selling,' 1 beliëve he said, «about 107 or 108 or 
109.' And he said, • Besides that, everybody is taking them. I hâve bor- 
rowed money on them of aeveral banks and brokers; and not only this,' he 
says, 'but they hâve been aegotiated on the other side by a syndicatè headed 
by Drexel, Morgan & Co.' ■ So, on thèse stalements, I lét him hâve the money, 
of course, to my sorrow." ■ 

Sylvester Post, called and sworn for the complainants: 

"Question, I wiîl get you to state whether the flrm of Hutchinson Bros, at 
that time had any dealings with Messrs. Grovesteen & Pell. Answer. They 
made a loan to them «f $25,000 the day prier to their failure. Q. Did you 
receive any security for the loan? if so, what? A. We recel ved $25,000 East 
& West. ' We received $25,000 East & West Alabama flrsts and five Rome & 
DecaturflrstSv ^ Ç. Did you liave a conversation with any member of that flrm 
in regard to that loan on that day? A. WithMr.Pell. Ç. Please state what 
it wias. Av Hè ehtered our office a few minutes before three with a loan for 
$25,000, and I told him I didn't like the securities; we had a loan prior to 
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that, aud I objected to them at that time; and he said those bonds were reg- 
ularly listed on the exchange; there were daily sales of them; and he called 
my attention to the bond list. I referred to that, and found that they were; I 
think 109 bought; I could not say deflaitely; sales about nine to ten; several 
bonds had four to six bonds, or something like that; and he said they were a 
perfectly good bond. I told him I rather doubted it, as the price indicated 
they were not a strictly flrst-class bond. First-class bonds at that time were 
at a higher price. Q. Did he make any reply to that? A. No, f urther than 
saying they were as good as anything on the list. Q. Did your flrm do 
anything to reduce thèse bonds to ownership after the failure of Groresteen 
& Pellî A. We brought suit through John L. Branch, 120 Broadway. Mr. 
Blair, of Blair & Eudd, was appointed référée in the case, and the bonds were 
closed eut at auction. Q. And by whom bought? A, We bought them in 
to protect ourselves. " 

The foregoing évidence — and no other witnesses were examined on the 
subject — ^is not sufficient to show that the complainants, or any person 
similarly situated, bought the first Consolidated bonds of the East & 
West Kâilroad of Alabama on any représentations the Brownings had 
made, either to list the bonds or otherwise. On the contrary, it tends 
to show that ail the complaining parties became the holders of those 
bonds eithér on the standing and représentations of Pell, or through 
their reliance ùpon the quotations that were made of said bonds in tlie 
New York Stock Exchahgè, prodnced by the fictitious sales manipulated 
by Pell, or both. It is triie two of the witnesses testified that, if the 
bonds had not been listed, they would not hâve dealt in them. This 
falls fkr short of proving that they purchased the bonds for the reason 
that they were listed, or because of any représentations made by any 
person to procure the listing. The common-sense fact is, and will ap- 
pear from an inspection of any list of quotations upon the New York 
Stock Ëxchange, that the mère listing of securities on the New York 
Stock Bxchange is no criterion whatever as to the value of such securi- 
ties; and common expérience teaches that the listing of securities on the 
New York Stock Exchange is not a first-class test even as to the genu- 
ineness of such securities. At ail events, the évidence does not satisfy 
me thartthe complainant acquired the bonds because they were listed on 
the New York Stock Exchange, and it was only in représentations, 
■which may hâve led to such listing, that the Brownings were concerned. 
In this connection it may also be noticed that not one of the complain- 
ing parties who hâve testified is shown to hâve acquired the bonds in 
controversy at the priées quoted in the New York Stock Exchange, or 
even at or near par value, but practically at about the priées fixed in 
the Grovesteen & Pell contract. The contract between the Brownings 
and Grovesteen & Pell cannot be properly construed to mean other than a 
contract of Baie by the Brownings to Grovesteen & Pell, and I am wholly 
unable to construe it to be a procuration constituting Grovesteen & Pell 
agents for the Brownings to market bonds. 

The view that I hâve taken Of the several points in the case renders it 
unnecessary to pass upon several other important questions presented in 



554 Fia^fEAL pEPOKTEB, vol. 52. 

tbe pleadiMgSiand proofefîBBaong others, to wit, that.the biU of Grant 
BrbSi fe defeotive'forwantof neoessary paitiès; that it iswithout equity, 
because tbé çotnpIaitiantS bavé a complète and adéquate remedy at law; 
and the çétopper claim . in' fayor of Kelly & Byrne, (purèhàsers of tbe 
Browning;^ ^^diWesl,) by reasi:jn of tbe negotiations ba,d between the 
bondhojlders (oonaplainants participating) and the Brownings and West, 
and the reorgàïiization contract resulting therefrqm March 22, 1888. 

In the volutaflinous recdrd and brief submitted in this case, there may 
be minor joints in favor of complainànta that bave eScaped my atten- 
tion, but the, conclusions, reached on the salient points are such it nec- 
essarily follows itbat cômplainapts ba^re fàilèd to establish a case entitling 
them to équitable relief in tbe présent proceeding. 

SchUy^s Case. Scbley's position in this case since the order of consol- 
idation is that of an interyejiçr. Tbe Jilfigation in bis bçbalf was com- 
menced by filing a bill in 1888 against/the East ^ West Railroad Com- 
pany of Alabamfl.^ the American Loan & Trust Company, trustée, and 
other persons, i setting p,ut that be was a judgraent creditor of the rail- 
way compaûy , that hia judgœept was unsatisfied, and tbe railway Com- 
pany insolveot, praying for^a yeceiver, aod that tbe earnings of tlie rail- 
way be sequestïatpd ai^d; lapplied tothe satisfaction of his-said judgment. 
He also set forth the gênerai mortgage given by the Eaet & West Rail- 
road Company to secure iits first Consolidated bonds; prayed that the 
same be fpreclosed for tbe jbenefit of bis judgment, and |the bonds se- 
cured tberebyj except certain bonds that were alleged to bave been ille- 
gally and; fraudulently issued; and he prayed for an account of the 
bonded indebtédness of tbe railroad company, and gênerai relief. 

A ftill statement of tbe case and of tbe preliminary proceedings will 
befound reportçd in tbe case oî American ijimn & Trust Ço. v. East & W. 
R, Co. of Alabama, 37 Fed. Rep. 242, wherein the pleas of Scbley to 
the main bill, apd tbe demyrrer of the American Loan & Trust Com- 
pany to Scbley's bill, deRying jurisdietion, were overrfiled. Thereafter, 
the case as to Scbley was fuUy put at issue, By stipulation of counsel, 
ail tbe testimony, relevant and inaterial in this intervention of Scbley, 
taken in the main case or in tbe case of Grant Bros., may be coneidered 
hère. ; , , 

The answerof défendant trustée contains a demurrer to Scbley's bill 
for wapt of equity; and the answer alsO; charges that bis, judgment is 
coUusive, andnot based on real. indebtédness of the East:& West Rail- 
road Company. ,1 am not disposed, bowever, to pass uppn thèse and 
otber objections pf a tecbnical nature, as the case caa be more satisfac- 
torily disposed pf upon the merits. 

As to the général proppsition that Scbley, as a j;udgment creditor, fil- 
ing a creditor's bill, and procuring an appointment of a receiver there- 
under, was entitled to bave the net earnings of the railroad company, from 
the time that bis receiver was appointed ap to the substitution of a re- 
ceiver in the intetiest;©? the trustée under tbe bill of foreclosure, applied 
in reductipQ of bis judgpient, it pnly needs to be upticed that lu an in- 
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quiry heretofore had, provoked by Schley on référence to, and report of, 
the spécial master, it was found that there were no net earnings during 
the period in question. 

On this hearing: Schley contends (1) that the $500^000 of debentnre 
bonds issued by thé East & West Railroad Company were illégal and in- 
valid, and that their exchange into first Consolidated mortgage bonds 
was aJso invalid.; (2) that the first Consolidated mortgage and the bonds 
issued thereunder are invalid, because of the informalities and irrégular- 
ités in complying with the laws of the etate of Alabama in relation to 
increase of indebtedness of corporations; (3) that the American Loan & 
Trust Company, as trustée, fraudulently issued $75,000 of bonds to 
Grovesteen & Pell prior to the time when the sarae had been earned by 
said Grovesteen & Pell under the terms of the contract and the require- 
ments of the mortgage, and that the said trust company now holds 50 
of the first Consolidated mortgage bonds, which should be applied to the 
payment of Schley's judgment, or postponed until his judgment is sat- 
isfied. 

1. The debenture bonds having been exchanged for new bonds, and 
the debenture mortgage having been satisfied of record, the irregularities 
attending the issue of the bonds, and the granting of the mortgage, are 
now immaterial; the debenture bonds were never void, but represented, 
beyond contest, a sufflcient indebtedness to operate a good and suflScient 
considération for the new bonds issued in lieu thereof. 

2. The informalities and irregularities alleged against the issuance of 
the first Consolidated mortgage bonds are (1) that such mortgage was 
authorized by a meeting of the stockholders held out of the state of Ala- 
bama; (2) that no notice of such meeting was given, as required by law, 
to increase the indebtedness; and (3) that no report of the stockholders' 
meeting was made or filed in the office of the secretary of state of Ala- 
bama, as required by law. 

The évidence shows that a meeting of the stockholders was called to 
meet at the oflice ôf the company at the town of Cross Plains, Ala., on 
the 20th day of April, 1887, for the purpose of providing funds for the 
extension and completion of the road, to widen its gauge, and to take 
up and retire the outstanding mortgage bonds and debenture bonds; and 
that prior to that date every stockholder consented in writing to the is- 
sue of the first Consolidated mortgage bonds, and to the granting of the 
mortgage to secure the same for ail the purposes aforesaid, except to 
widen the gaUge; that on March 25, 1887, at a meeting of the board of 
directors, apparently held at Cedartown, in the state of Georgia, but 
actually held, according to the testimony of Président Browning, at the 
town of Cross Plains, Ala., the aforesaid call of a stockholders' meeting 
and the unanimoua consent of the stockholders were recited, and resolu- 
tions authorizing the issuing of the first Consolidated mortgage bonds for 
the purposes aforesaid were duly passed; and that a report of the di- 
rectors' meeting reciting the stockholders' consent, duly certified, was 
tiled in the office of the secretary of state of the state of Alabama, on the 



556 FEDEBAl BEFORISBi, VOl. 52. 

22d of Qctober, 1887, prior to Schley's suiiiagâinst the railroad company. 

On lhi^;8tate of facts the law of Alabama was sufBciently complied 
with. The whole transaction seems to hâve been valid between compé- 
tent contracliing parties antécédent to Schley's becoming a créditer of the 
railiioad company, and Schley cannot be héard at this time to question 
the màtter, unlesa he aver and prove that it was a part of a scheme to 
d«fraud subséquent creditors. Parier v. Sted C7o., 120 U. S. 671, 7 Sup. 
et. Eep. 1206. 

Thialast aspect of the case bas been sufficiently considered, and de- 
termined adversely to Schley's contention, in disposing of Grant Bros.' 
case. : ;;•! : , 

3. The contract of Schley, upon which his judgmenf was based, was 
made with fârovesteen&Pell for the building and construction of the 
extension from &^oken Arrow, ànd he< was to be paid therefor monthly 
upon statéqients ifilïnished' by the engineer selected by the parties, ex- 
cept that 20 per pent. of tlîié amoùnt due upon each payment was to be 
reserved until the completion of the entire contract. His contract was 
entirely with Grovesteen & Pell, contained no agreenient to satisfy 
Schley's demafnds in bonds of the railway company, and gave Schley no 
lien whatever on any bonds which might be issued by the railroad com- 
pany to Grovesteen & Pell for building the road. He had no contract 
whatever with the railroad company, and the judgment he finally ob- 
tained against the railroad company was for money only, without récog- 
nition of any lien; in fact, no lien of any kind was claimed in the suit. 

The contract of the railro&d company with Grovesteen & Pell for con- 
struction provided as folio ws: 

"Payments to the party of the flrst part for ttie construction of the exten- 
sion from Brôken Arrow to Eden, Alabama, and of the equipment hereinbe- 
fore mentioned, of the one hundrêd and flfty- thousaiid dollars par value of 
said Consolidated bonds ahd stock, at the rate of ten thousand, dollars per mile 
of sajd extension, shall be made by the said trustée in the following manner: 
On présentation of bill pf lading for shipment to the parties of the third part 
of at leaàt flve hunitlréd Ions of steel rail, géVenty-flve thoiisand dollars par 
value of said éonsolidàted bonds, and upon the certincate of the engineer in 
charge and of the gênerai manager of said party of the third part that the 
work has been performed and equipment furnished in accordance with the 
terms of this agreement, the remaining seyenty-five thousand dollars par 
value of said consoiidated bonds, and also sai^ stock at the rate of ten thou- 
sand dollars par value per mile. " 

The mortgàgo securing the first consoiidated bonds provides: 

"But such bonds,' or any of them, shall be issiied by the trustée only upon 
thé written order ôr demand of the président ' of the said railroad compan}', 
açcoliipanied by the certiflcate of ils chief engineer. that part or parts of said 
railroad, in respect to which said bonds are demanded, has, or hâve, at the 
date of said certiflçate, been so completed a? to be ready for the regular and con- 
tinuons running of trains, which certifleate siiall clearly state the points or 
places fronl andtp which the said railroad shall hâve been so completed, and 
thè'precise length of the entire completed portion in miles, which order and 
certiticate may be accepted by the trustée as sufflcient évidence of its author- 
ity to issue said bonds as aforesaid." 
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It appears from the évidence thàt the bonds for $75,000 for construc- 
tion, under the contract with Grovesteen & Pell, were issued about Au- 
gust 16, 1887, on the foUowing certificates: 

"East & "West Eailkoad Compant of Alabama, 
"New Yoek, August 16th, 1887. 
" W. D. Snow, Esq., Secretarp American Loan & Trust Company — Deae 
Sik: We beg to uotify you that the extension of the East & West Eailroad 
Company of Alabama from Broken Arrow to Pell City, the junction point 
with the Georgia Paciflo Eailroad, is completed, making in ail one hundred 
and twenty miles of road. Very respectfully, 

"S. A. Cbuikshank, Sec'y. Geo. H. Pell, Pres't." 

"Cakteesvillb, Ga., Aug. 16th, 1887. 
"To W.D. Snow, Secretary American Loan <£• Trust Company, 115 Broad- 
way, Wew York : The completion of the East & West Eailroad to the Geor- 
gia Pacific Eailroad at Pell City, on Monday, the 15th of August, gives that 
road now one hundred and twenty miles of track. 

"John Postell, V. P. and G. M." 

"Office of East & West Eailroad of Alabama, 
"New Yoek, Aug. 16th, 1887. 
" W. D. Snow, Esq., Secretary American Loan & Trust Company — Dear 
Sir: I désire to inform you that John Postell is acting chief engineer of the 
East & West Eailroad of Alabama. 

" Very respectfully, Geo. H. Pell, Président," 

John Postell, being examined in behalf of Schley, testifies that he was 
the chief engineer and gênerai manager of the East & West Railroad 
Company of Alabama in the spring, summer, and fall of 1887, and gave 
the foregoing certificates as to the completion of the East & West Rail- 
road to the Georgia Pacific Railroad at Pell City, on Monday, the 15th 
of August, 1887. On being asked whether, at the time he gave thàt 
certificate, that portion of the East & West Railroad of Alabama from 
Broken Arrow to Pell City had been completed, and was ready for the 
regular and continuons running of trains thereon, answered: 

"Yes, sir; Iconaidered practically thatit was. Question. And the connec- 
tion had been made? Â. Yes, sir. Q. Isn't that about as soon as it was 
completed? A. I think we had connected, running trains the next day. Q. 
Isn't it a fact that the trains did not begin to run regularly on that portion 
of the road — regularly and eontinuously, now — until late in the fall of 1887? 
A. Well, it is a matter of meaiory with me; the schedule will show; I can't 
remember now whether it is so or not. Q. Mr. Postell, isn't it a fact that 
Mr. Schley, the contractor for the extension of that road, continued to work 
on that road, and did do work on that road after the date of the certificate, in 
its construction? A. Well, as I stated just now, the road was completed very 
hurriedly to make connection, in order to get the business started; and I au- 
thorized Mr. Schley to leave out a few of the ties, so as we could make the 
connection, and then we could put them in easier afterwards with the trains 
on the road, as the ties were at a distance, and had to be hanled in wagons, 
and it delayed the finishing of the road a week or two; and then he finished 
putting In the ties; perhaps he was a week or more putting tliem in ; the road, 
though, was practically flniahed, except putting in those ties. It facilitated 
the work," 



T?be, J^r^ tiine theit Scliley, pjadeiai^y çl^im; against the r^ilroad com- 
pany,;f9r construction seeitaç to hâve heqv). ^çptember 6, 4i887,,,,wihen he 
obtainea a certifïcate frbm thja auditor of ,the, coinpany stating that the 
balance due him on that date on construction of the East & West exten- 
sion, kcéiMiiig to the tihfifl'ièSimate by = the engiheer, was $13,431.72. 
The 'féilorti 'ïÈlSd shdws âh àccbùnt made eut against the railroad Com- 
pany di^éd^'Augùst 26; 18*87, for the àoioùnt of sàid îndebtedness, 
sworn to hy, ScÇlëy on Ôcto^^^^ 1885', as due from thé company, 
withinterëstijait: the légal rate fromAugust 26, 1887. His suit was 
instituted in the circuit court of Cherokee county, Ala.:, against the 
company on Nbvember 11, 1887, and his judgmeiït was obtained at the 
same term on December.lé, 18,87. It is thus seen that, at the time the 
çertific^t^sjî^ere given op which the bonds were issued to Grovesteen & 
Pell for: the extension, Sohley's claim for îndebtedness agaitist the com- 
pany for and on account ofauch construction was not in existence; or, 
if in existence, not made known to the cûinpany, or tô the trustée un- 
der the'iribrtgage. 

l'fiûd'iid record in the évidence tending to show that the trustée, in 
issuihg the bonds Upon thé'certificates aforeaaid, acted otherwise than in 
good feith. ■ It would séèm that, althptfgh the certiflcates werë not in 
the exact forbi required by the mortgage; and by the çontract with 
Groyesteeii .& Pell, it \5faSj in the absence of fraud, compétent for the 
parties in intërest to wàive informalities, and, as the road was practically 
completed at the time the certificates; were made and the bonds issued, 
no injury conld or did result to any parties by reason of waiving the 
formai certificatcTequired l>y:th,e contrjict. At least, it js difficult to see 
how the transaction resulted; in any wise to the injury of interyener, 
Schley, The évidence shpyva that the certiflcates were made and the 
bonds issued prior to the-failure of (îrovesiteen & Pell, and there is a 
yery strong infeirence arisihg frpm the sho^ing of Schley \n fhis case that 
bis claim against the company for the amount due him on construction 
did not àrise uuti} after the fêlure of Grovesteen & Pell, which was about 
August 24, 1887. 

The évidence shows that the Americàii Loan & Trust Company is 
now a hoîder of 60 of the first congolidàted mortgage bopds of the East & 
"West Railroad lOçjmpany, but it is not very fûU as to the manner in 
which the •company acquired the bonds. îlnough, however, appears to- 
show that, whén the 75 bonds were. issued on the certifïcate of August 
16th, they wêre retaihed by the trust ctorapany for accoûnt of Pell to se- 
eure àdVailces aùd loans made to him at £tnd prior to that date; that 
àîrerwards Pell d'irectéd ttie! trust company toturnover 25 bonds to John 
Postell in settlement qf a' suit which Pqstell had brought against the 
railroad conjpany and others; and that, on the 24th day of August,. 
Postell reoeiptedifor 25 of the said bonds,; àlthough, in fact, he received 
but 18. It appears that on présentation' of his order the trust com- 
Ipany démùrtëd'to deiivering the bonds called for, claiming that it held 
theiii as çoîlàterarsecurity for advàncés'made tp Pell, but some sort of a 
compromise was effected by which it did surrender 18, taking a re- 



-coE «. EAST & w. «. ca-i 559 

ceipt for 25. The testimony of 0. D. Baldwin, président of the Amer- 
ican Loan & Trust Company, is to :the"eÊfect that the trust company 
now holds 50 of the said bonds, and they now stand on the books of 
the company at $33,000,- but the actuai costof the sàme is upwards of 
$50,000. Since the institution of this. suit, the American Loan & Trust 
Company, having failed, bas been renioved as trustée, and the présent 
complainant George S. Coe substitu-ted, so that now the American Loan 
& Trust Company bas no further interest in this suit than as the holder 
of the àforesaid 50 bonds. It is very doubtful whether intervener, 
Schley, in this litigation can maintain a claim against the holder of bonds 
who is npt a party to the suit, for the purpose of apprôpriating any por- 
tion of the bonds or postponing the payment of them beyond others of 
the saaie issue. On the évidence, however, it does not appear that he 
has established any claim against the said bonds for which the court 
could givë him relief, even were the proper parties before the court. 

Ail that can be donc for the intervener, Schley, in this case, seems to be 
to recc^ize his judgment as ft valid judgment against the East & West 
Railroad Company, but inferior as a lien to that of the bondholders un- 
der the -first consdidated mortgage, the fdreclosing of which is sought in 
the présent suit. 

On the Main Case. The évidence establishea the gfanting of the morir 
gage, the foreclosnre of which is sought; the issuance of 1,750 bonds, 
each for $1,000 thereuûder, dated Deoember 1, 1886, payable to the 
American Loan & Trust Company or bearer, December 1, 1926, in gold 
coin, at the office of the American Loan & Trust Company, in the city 
of New York, together with interest thereon at the rate of 6 per cent; per 
annum in like gold coin, payable in June and December of each succes- 
sive year until maturity, on présentation and surrender of the coupons 
attached tosaid bonds; that the said East& West Railroad Company has 
made default in the payment of the interest coupons, maturing on Decem- 
ber 1, 1887, and on ail coupons maturing thereafter; that the said default 
has not been waived; and that the trustée has declared, in accordancô 
with the terms of said mortgage, the principal secured by said mortgage 
to be due aiid payable. 

The complainant is, therefore, entitled to a récognition of the lien Un- 
der the mortgage, and a decree of foreclosure as prayed for. 

It appearing, however, that, since the institution of the suit and the 
appointment of the receiver, the receiver, under authority from the 
court, and with consent of parties, has issued and sold certificates to the 
amount of $650,000, payable on or before April 1, 1894, and drawing 
interest at the rate of 8 per cent. , which receiver's certificates are by or- 
der of court and consent of the parties a first lien upon ail the property 
and franchises of the said railroad, it follows that the decree of foreclosure 
must recognize the lien and priority of said receiver's certificates. 

The accompanying decree wiil be entered in the case. 
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MoF5"ETT et <d. V. City of Goldsboeough. 

(Circuit Court of Appeals, Fcrurth QlrcuU. October 11, 1892.) 

No. 81. 

MoNiciPAi/'CoRPORATioNs— CoîïTBACTs— OedinàttCes— Bond. 

• Ji. qitS: passed an ordinance authorizing certain persons to construct and opiârata 
waterworks, giving them power to aoquire the neoessary lajid, and making certain 
i^^vrtréîiïentà as to puritif oï trater, and' the repairing of gas pijies, sewers, and 
; higU-ways disj^iurbéd lu jayiftg the water pipest ^ I^ was also provided that the gran- 
tees mlght pperate the watferworks for 20 years, unless the city bought them at a 
• prieè'tc» be flxed hy agreement Dr arbitratlôb. Theré was no inoney considération, 
apd iitP bon4 was rejiuiited bj the ordiuanco; but afterits passage the city required 
a bofld. which, as given. was conditioned to be void if the grantees faithfully per- 
idrbjedthéip''oontract''"d'urihg the constiruotion of said W-orks. " IfcW, that the 
0r)di9j49C9:d)d;aotconstlt(itQ aMnding<oontra(Çt, and thefailurçQf the grantees to 
copstruot or begin the constmotion of thé .workS did not render them Uable on the 
boha." 49T6d. Rep. ai8, reversed. 

Iti Enforto- the Circuit Court oî the United States for the Eastern Dis- 
trict o£MorthCarolina. 

A.^tà(m.by:the city of Goldsborough against John F. Moffett, Henry 
C. Hodgkins, and John V. Clarke, as principals, and Daniel G. GrifSû 
astaureilj;, upon a bondigivèn to seeure the performance of an alleged 
cc^tract'itoTconstruct waterworks. Jury waÎTOd, and. trial by the court. 
Judgnûerit for plâintifF. ! 49 Fed. Rep. 213. Défendants bring error. 
Eeversëd.;.''. ,,■ .^ ■.',■,■'.:■■. • ^■,, 

uLowàa Afar^AoK, for plaintiSs in erlror. 

F.ifliBwsfcée, for défendant in error. 

Before Bond and Gofjb', Circuit Judges, and Simonton, District Judge. 

Bond, Circuit Judge^ Tliis is a writ of error to the circuit court of 
the United States for the eastern district of North Carolina. The facts 
presentediby the record, at least so far as it is necessary to state thetn 
that the points raised by the writ of error raay be understood, are thèse: 

The oity of Goldsborough, having power so to do by ils charter, did 
on the 29th day of March, 1887, adopt an ordinance authorizing Mof- 
fett, Hodgkins, and Clarke, citizens of the state of New York, to con- 
struct, maintain, and operate waterworks to supply the city with water. 
The style ofthô' ordinance is: "An ordinance authorizing MoSett, Hodg- 
kins, and GlArke to construct, maintain, and operate waterworks to sup- 
ply the city (rf:Goldsborough, North Carolina, and its inhabitants with 
water, and; defining theirrights, duties, privilèges, and powers.'? The 
first sieotion giyeS; the grantees power to acquire the necessary land for 
the purposcof the grant. The second pro vides for the purity of the 
water,. Thjethird, thatinlayingtheir, pipes and mains they shall not 
unnecessaraly obstruct any highwayy shall repair any gas pipe or sewer 
which they disturb, and leave the highways in as good condition as they 
found them when they commenced to lay their pipes and mains. Tha 
ordinance provided that the grantees might operate the waterworks for 20 
years, unless within that tiçie the city bought them at a value to be as- 
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certained by agreement or arbitration. Upon the passage of this ordi- 
nance, the city required the grantees or liceasees to give a bond (although 
there is nothing in the ordinance requiring a bond) for the proper exer- 
cise of the powers granted by the ordinance. A bond was given in the 
words foUqwing: 

"Knçw àll men by thèse présents that we, Moffett, Hodgkins & Clarke, of 
Watertown, N. Y., as principals, and Daniel G. Griflan, as surety, of Water- 
town, are held and flrmly bound unto the city of Goldsborough, N. C, in the 
Bum of flve thousand dollars, ($5,000,) to be paid to the city or its assigns, for 
whlch,' well aiïd truiy to be paid, we hereby jolntly and severally bind our- 
selvesi - 

"DatedthelthdapofJune, A. D, 1887. 

"Whereaa, the city of Goldsborough, N. 0., did on the 29th day of March, 
A. D. 1887, adopt an ordinance authorizing ajid empowering Mofîett, Hodg- 
kins & Clarke to construct, maintain, and operate waterworks to supply the 
city of Goldsfeorpugh, N. C.,and its Inhabitants with water; and wji'ereas, the 
said ordîhance was duly accepted by said Moffett, Hodgkins & Clarke; and 
whereas, it was f arther required by said city that the said Moffett, Hodgkins 
& Clarke give a bond in the sum of flve thousand dollars ($5,000) for the 
faithful performance of their contract: Now, if the said Moffett, Hodgkins & 
Clarke, or their assigns, do faithf lilly perform the terms of their contract dur- 
ing the construction of said works, then this obligation to be void; otherwise 
to remain in full force and virtue. 

"Moffett, Hodgkins & Claeke. [Seal.] 
"Daniel G. Gkiffin. [Seal.]" 

The circuit court held that the ordinance above reeited was a contract 
on the part of the licensees, plaintitfs in error, to build. and complète a 
System of waterworks for the supply of that city by a specified time, 
and that the bond above reeited was a security given by the grantees 
named in the ordinance for the performance of such contract. 

This suit is brought upqn the bond, and not upon any failure to ac- 
cept or comply with the ordinance. There are five errors assigned in 
the record, of which we think it necessary to consider but the first and 
second, which embrace the above-recited rulings of the court. It will 
be seen from the above statement of facts that there was no money 
considération which passed between the city of Goldsborough and its 
licensees ùnder the ordinance. There was no mutuality in the so-called 
"contract." The whole plant, when complète, was and remained the 
property of the grantees. If the city of Goldsborough found the works 
successful after they were put in opération, it could purchase them at an 
agreed vàluation, or by an award of arbitrators, but the grantees in the 
ordinance were under no obligation to let the plant remain longer than 
it was remunerative, and could remove it at any time. But there was 
no obligatiqij in the ordinance upon the grantees to give any bond what- 
ever. The third section of il/ required the grantees to leave the streets 
of the city in as good repair after their use as they found them. The 
bond reeited above, upon which this suit is brought, was apparently 
executed to seicure this desired end. It is a bond without considération, 
and even in its language can only be construed to bind the parties thereto 
v.52F.no.6— 36 
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in a |ériMly bf $5jO00, ^tMt the grailteés'*dnriiig the TO^ 
wâtèî'Ài^diMà will'Obey the ptô'fîSionâ df *ttë ôrdihance. As' tbë gràhfees 
never eon'ètnJcted or attempted to' constmct ariy waterworks tin'der the 
lîceûsé giS^ën'^thém by the city ôrdinanbé, there hàs beea rlô brealch 6f 
the condition of the bond. We are of opinion that it Was error in the 
circuit èattrtof the éastemffi strict of'NorthCarolina to hold that, by the 
terms of the iÉtfdinanceofthè City of Gdldôbôrough, theîicensees therein 
agreed to iuriiiéh the city of ' GôldëboTii^çh with waterWorks by the Ist 
day of Oltplb^it, J887, and weré bouna,|pnrsuant ithereto, to construct 
and operate watèrworks for the use of that city; and that the court erred 
in holding that the défendants beîow violated the conditioiis of a certain 
bond executedi'by them td the plaintlff (below) wherein they agreed to 
pay th^ |laiâtiff the sum pf $5,000 iri <jàse they did nOt faithfuUy per- 
foriH thef^të^S iitf theît conti^ac|; during -ttié constructiôû of watèrworks 
ÎQI th^'Jl^ntife. We. tbjpk tiare was éri^^^ thèse rùUngs, for which 
the ju^n^ni,i9^(jie courtj,b©low shoul4 :b,e reversed, apd the suit dis- 
misBed,with'rfi08ts, and it 18=80 ordered^: 



ÔLWER e< aï. ». QlLMORE. 

(Circmtt Court, JS/JÉfàMàc/iusetiâ/ Septembôt 14, iS93.', 
' No.8i88ri 

1. CosTBAat8T-rPAi«pni8 TO AprioKs^ï. i 

tJpon à obniaraot betweén inanuïaoturers, bywWch, In oonsiàeration of the party 

Of tae fim pati Dot uslnghla'blant for à dôrtain purpose, the parties of the second 

■ part seTeraUy agrée to paymm a peroentas(e Oq tbeir sales; te may. maintain an 

action against one of them auone, where it ia plain that each is aoldea ooly for bis 

ownpayment. 

2. MANuïâOTCiliiïro Corporations— tri.,T»A Vibbs— Limitht» Production. 

A private manufaoturing oorporation standson the Bwie footing as an individual 
with reSpéot to Its power to enter irito contraots to limit production, for, as It owes 
no spécial dalty to the public, it oan' ordinarily limit or omit the exercise of its cor- 
, : i porate powers.| : . ,,, ^ ■■,■■;,,, 

S. CoNTBi.OTS-T-PUBU0 POUOT— LlWITINftJlÏAJIJJPACTOKES,, , , , 

A Côiitràct between manufacturers, whereby the fl'rst party agrées, in consider 

ation ^t a peroentage on tbe sales made bythe 'second pafty, not to use h{8 plant for 

the prod,uction of strap and T hingesfor.fliva years, the.ooatraot to be yoid, ta case 

thô sècopd party increase hts facilitiéa'for tihe prodùctiàn of such hingés, is void 

■ as âgainst public policy. i 

4. BaME-tBKPOBOBMBNT— PaBTIAI< pERFORStANCH. 

The contention of the first party that, as he had f ully perf ormed bis promises, he 
oould recover the peouBiàry considération, éveij thoagh the contracteras not en- 
' forceable whUô entirely:eKecatory, was wi,thout merit 

At La w. Action by Henry W. Oliver and othérs, constitùtîngtbe 
firm of Oliver Brôs. & Phillipsi àgainst Edwin W. Gilmore upon a 6on- 
tract. On demùrrerto the déclaration. Sustained.* 
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The contract in question, marked "Bxhibit A," was as follows: 

"Mémorandum of agreemènt made and concluded this flftôenth day of 
February, (1883,) eighteen hundred and eighty-three, by and betweèn Oliver 
Bros. & Phillips, party of thé first part, and tlïe Stanley Works, a corporation 
ofthe State of Connecticut, Eoy & Co., a corporation of the state of New 
York, E. W. Gilmore & Co., of ÎTorth Eastoh, Mass., C. Hager&.Son, of St. 
Louis, Mo., MeKinney Manufacturing Company, of Allegheny, Pa., the Peek, 
Stowe & Wilcox Company, a corporation of Gleveland, Ohio, and elsewhere, 
thè jïitna Nut Company, a corporation of the state of Connecticut, and Sar- 
gent & Co., a corporation of the state of Connecticut and of New York, par- 
ties of the second part, witnesseth: Thatthe Sîiid party of the first part agrées 
that the works, factory, and machinery owned, leased, and çontrolled by thera, 
situate in Pittsburgh or elsewhere, shall not be operated or used by any per- 
son whatever for the manufacture of strap and T hinges (it being understood 
that the said Oliver Bros. &PhiUips raay use any machinery other than their 
règulàr ètrap and T hirige machinery for the manufacture of wrought-iron 
butts) for ànd dnring the period of five (5) years from and after the flrst day 
of March, (1883,) eighteen hundred and éighty-three. In considération 
whereof, the said parties of the second part seVerally agrée to pay to the said 
party of thé flrat part, from and after the first day of March, 1883, a sura of 
money éqàal to tnree and qne half per centum of the net sales of strap and T 
hinges, sold by the several parties of the second part during the month of 
March, 1883, and for each aucceeding month during the period of this agree- 
mènt, which Said sales shall be ascertained and reported to said first party as 
follows: On or before the flfteenth day of each month after March, 1883, 
each indifriduàl, flrm, or corporation composing said second parties, forming 
or operatitjg a separate establishment for the manufacture of strap and T 
hinges, shall make a report Under oath, to be signed by some liiember of tlie 
flrm or offlcer.of the corporation, as the case may be, and by a bookkeeper or 
other persoti^ à member of, or in the employ of , said tirm or corporation, who 
shall bebestacquainted vrith the data from which sales are made up, or by 
the person making up said sales, attested to before a notary public or justice 
of the peace, of thé net amount of the sales fOr the calendar month preceding, 
which said report shall be accompanied by a chèck or draft for the per centum, 
as before provided. The reports aiid drafts herein provided for Shall be made 
to the Wheeling Hinge Company, of Wheeling, West Va. It is further agreed 
that, should eitlier of said second parties fail to make report of sales and pay 
over the pèr centum thereon conterapiated by the terms of this agreemènt at 
the times hetein designated, to said first party, notice of such failure shall be 
forthwith mailed to each of said second parties, andif within thirty days after 
the mailing of such notice the terms of this agreemènt are not complied with 
by the corporation or flrm so in defauit, or in case of failure by the de- 
faulting party, then, by the association of strap and T hinge raanufacturers, 
this agreemènt shall, at the option of said first party, be no longer in force, 
and the flrst parties shall be at liberty to résume the manufacture of hinges 
the same as if this agreemènt had not been made. It is also agreed that if 
any one of the parties of the second part should build, buy, or place in their 
Works any additional machinery. which will in any wayincrease their prés- 
ent facilities for the manufacture of strap and T hinges, this agreemènt shall 
thenceforth be null and void. In witness whereof the said Stanley Works, 
the said Roy & Co., the said E. W. Gilmore & Co., the said 0. Hager & Son, 
the said MeKinney Manufacturing Company, the said Peck, Stowe & Wilcox 
Company, the said iEtna Nut Company, and the said Sargent «3b Co., hâve af- 
flxed their names and officiel signatures. This agreemènt to b^ void and of 
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no efifeet âhless sîgned and agreed tb bjr àU the parties sariled in the body of 
tbia agreamept; but,, i£ ?p aigned by alj, to remain in force untjl the expira- 
tion oï tlietirne specîflpd in thîa agreement. ; 
"Omveb Bbos. êo Phillips. Peoe, Stowb & Wiloox Co., 
"The Stanley Works, By R. A. Neal. Président. 

"Wm. h. Haut, Treasurer. Mina Nut Co., 
"Rot & Company. By R. A. Neal, Président. 

"Ë. W. ,GiLMORE.& Co. Saegent & Co., 

"C. HàÔeb & Son. J. B. Sabqknt, Président." 

"MoKJnnby Mfg. Co., 
"Wm. s. MoKinney, Président. 

The déclaration was iû two counts, as foUows: 

"FiffitCount. The plaintiffs aay the défendant made açontract with them, 
a cppy of which is her^to annexed, marked • A,' whereby, in considération of 
tlje agreements therein made by the plaintiff, the défendant prpiuised to pay 
to tjhje jjlaintiffs, on or bef ore the flfteejutli day of each month, except Janu- 
ary,,li^,jt^ieyear l'887, asum of mooeyequal to three and one half per cent, of 
the nétsales of strap and T hingeis made by him durihg.the month preced- 
ing,an4,ih6 détendant further promiaeid to make a, report pf said sales, signed 
ànf^'aiRrprn to, as proyidèd in said agreément, and send the same to the Wheel- 
iUgHiffge Company 5 and the plaintiffs liavedoneall tliings wliich they agreed 
to do in said -cpntract. ,And tbe plHintiffs say that three and one half per 
centuicn of the net sales made by the défend antduring the ârst eleven months 
pf làoY amounted to the aum of three thonsand dollars during each of said 
mpr^tbs, but tbe défendant bas neglected and refused to pay said sum of three 
thousatid dollars, and bas neglected and refused to make reports as aforesaid, 
thpugh demand was made upon tilni so to do on the fifteenth day pf each of 
said inouths; wherefore the défendant ovyres the plaintifiÇs said sum of three 
thops^nd dollars, and internat thereon from each of said flfteenth days. 

" Second Count. And the plaintiffs say tbe défendant made a contract with 
them, acbpy of which is hereto annexed, marked "A," whereby, in consid- 
ération bf the promises therein made by the plaintifEa, the défendant promised 
not tb build, buy, or place in hia wprks any addijtional niaehinery which 
Would in any way increase bis facilities for the manufacture of strap and T 
binges, and tbe plaintifEa bave done ail things they agreed to do in said con- 
tracta but the détendant, during the year 1887, at divers times, did build, 
buy, and place in bis works additional machineryforthe manufacture of strap 
and T binges, whereby the plaintifCs are greatly damaged, to wit, in the sum 
of ten thousand dollars." 

M. F. Dickinson, Jr., and Samud WUliston, for plaintiffs. 
i'Vanas £. ifa^es, for défendant. 

PcTNAM, Circuit Judge. Plaintiffs concède that the second count is 
inyalid. The important and difficult questions in the case turn on the 
firtt count, and thé cbhtract which is made a part of it by its ténor. 
"We désire at the outset to dispose of twp or three minor considérations. 
It is clear that the point of nonjoi.nder of other parties is not well taken, 
because it is plain that each subsçriber to the contract is holden only 
for his own pay ment. AIso, on the matter oî ultra vires, inasmuch as a 
corporation înstituted for private 'trading or manufacturing purposes, 
and owing hb 'ôpecia;I duty to the public, can ordinarily limit or entirely 
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omit the exercise of its corporate poweis, and is no more holden than an 
individual to proceed at a pecuniary loss with its intended opérations, 
no question of that sort can be raised on a déclaration alleging unquali- 
fiedly that a contract was made. In a déclaration of this cbaracter, ail 
questions of ultra idrea, authority of oflScers of the corporation, and for- 
malities of exécution are covered in; and objections in référence thereto 
can only be made to appear by subséquent pleadings, or by the facts as 
developed at the trial. The proposition of the plaintifiFs that, as they had 
fully performed, the défendant is liable, even. if the contract could not 
be enforced while it was executory on both parts, is not sufficiently sus- 
tained by the authorities cited by them, and is controverted by Bishop 
V. Palmer, 146 Mass. 469, 16 N. E. Eep. 299; Amotv. Goal Qo., 68 N. Y. 
658; Qibha v. Gas Co., 130 U. S. 396, 9 Sup. (X Rep. 553; and OenâoA 
Transp. Go. v. PvUman'a Palace Car Go., 139 U. S. 24, 11 Sup. Ct. Rep. 
478. Also, the plaintiffs' proposition that what is sought to be accom-^ 
plished by this contract indirectly might bave been, under the law/ac- 
complished directly, by the defendant's purchasing the works and cloS- 
ing them, does not aid us in coming to a conclusion in this cascv There 
are many matters which the law cannot prevent, but which it refuses to 
aid when in an executory form. This is singularly illustratéd by many 
of the expressions in the bouse of lords in Steamship Oo. v. McGregor, 
£1892] App. Cas. 25. Also the décisions quite uniformly recognize the 
distinction, inactions for the priée of manufacturing planta sold, between 
«ases where the vendor merely bas knowledge of the purpose of the pur- 
chaser to create a monopoly, and those where the vendor becomes an ac- 
tive participant in that purpose. If we were to accept the law without 
modification, as one branch of it was left by the court of king's bench 
in Mitchd v. Eeynolda, 1 P. Wms. 181, (A. D. 1711,) and as the other 
was stated in 4 Bl. Comm. pp. 166-159, conceming forestalling and en- 
grossing, there would seem to be no doubt that the demurrer would 
necessarily be sustained. So far as the latter branch is concerned, the 
contract would seem to be in violation of the old rùles of the common 
law, intended to prevent the gathering up of the control of commodi 
ties into few bands; and, as to the former, while Mitchd v. Reynolds, 
was that of an individual excluding himself from pursuing bis occupa- 
tion, yet there can be no différence in principle or practical applica- 
tion between shutting out a person and shutting ont a manufacturing 
plant or establishment. Indeed, the latter would much more probably 
tend to the détriment of public and private interests than the former, and 
on a much larger scale. In such instances, not only does an individual 
operative feuffer the personal injury against which Mitchel v. Reynolds, 
was aimed, but the public reeeives détriment through a destruction 
of values and a dépopulation extending through entire towns or vill^es. 
We must, however, take cognizance of the fact that the rules formerly laid 
down touching this topic are notnowto be regarded as inflexible, and bave 
been considerably modified. Gibbsv. Gas Go., ubi mpra, 409, and Fowle 
V. Park, 131 U. S. 88, 97, 9 Sup. Ct. Rep. 658. This bas, perhaps, 
tbeeu the resuit of the pressure of the tremendous advauces made by th» 
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vastexteosiO&siMiid rapMif iacreasing complications of modem business 
and manufaotuifing. affairai and of an apparent inability of perceiving 
how the old, sMct rules dsnJ be applied judioially to the présent condi- 
tion? withoUt làying down propositions i^fhich might in their applica- 
tiQi» oheck enterprise, or interféte with frèedom of trade. The de- 
partorâ in tais direction byi the judiciary and by législation hâve been 
eveo more rmarked in Great Britain than in the United States. This 
will be seen, 80 far as the courts are concernedi from striking expressions 
inBomeoftheEnglish caseig wbich we will cite, especially by the resuit in 
CbUim^i Locke, L. R. 4 App.Cas. 674, and by many thinga said inSteam.' 
iA«^ es». V, MuOregor, supra, in the houae of lords, by Lord Colesidge, 
^21 Q, 3Bi Div. 544,) and in the court bf appeal, (23 Q. B. Div. 598.) 
Wbil«lû tiie United States, thereis a tendency to revive, with the aid of 
legislatiCm, tbe strict rules ôf the common law against ail forms of mo- 
nopoly: or engrossing, the legidation of Grçat Britain bas had a différent 
tendfaoy. In Steaan£àip(h..v. McOregor, 23 Q. B. Div. 628, 629, Lord 
Justice Fby said: 

""Ehe aneiieiiticommon law of thls country and the statutés with référence 
totlieAtiitSi kiK^wn as bad^ring, forestalling, regratihg, and engrossing in- 
diç^ted the ml^d of the legl^i^Iature and of the% judges that certain large opéra- 
tions in (pods which Inteicfered with ttie more ordinary course of trade were 
injuriôMto the public. They were held criminal accordingly. But early in 
thëréit^'bt George III. thé inind of the législature stiowed symptoms of 
changiitt uiié^niatter, and thé pénal statutés wererepéaled, (12 Geo. III. c. 71,) 
and |he cbbiaon law was^ lt;f t to its unaidâd opération. Tbis repealing stat- 
ute CQitnioBksin the preambte the statement that it had been found by expéri- 
ence that t)^e!restraint lai^ by sçveral statutés upon the deajing in corn, nieal, 
flour, oàitle,^ an4 sundry Qtber sorts of victuals, by preyenting a free trade in 
the said (ioinmoâities, had à tendency to discourage the growth and to en< 
hance tfië priée of the saine. This statemeint Is very noteworthy. It contains 
a confeëSioïi of failure ih the past; thé indication of a new policy for the 
future^ TÏheneiiir policy has been moreclearlydeclared and acted upon in the 
présent rej^gn; for the législature has, by 7 & 8 Vict. c. 24, altered the com- 
mon law byutterlyabolisÇi|ig the several offenses of badgering, engrossing, 
forestalling, and regrating. '* 

Therefôre, iti view of the modem English tendency, encouraged in the 
législation ejcpkined by Lord Justice Fby, it may not be safe to foUow the 
later English; décisions too closely, although some of their most extrême 
expressionsiate found in the cases oitedby the suprême court in Gibhs v. 
Ga» Co.yldO U. S. 396, 9 Sup. Ct. Rep. 553. We do not intend, how- 
ever, to lauhch into a boundless sea of trouble by attempting a gênerai in- 
vestigation of. the présent condition of this branch of the law in the United 
States and Gréât Britain. '• We bave referred to it only to show the necea- 
sity of making an examihation sufScient to ascertain whether there are 
any modifications of the old rules which reach the rase at bar. We 
think it will bè found that the later décisions divide theinselves intothree 
or four classes^ nbne of which affect it. One embraces such cases as ŒtUna 
V. LockeçfM'èÊtpra, axid Ma(M^ y. Dolph, 138 U. S. 617,11 Sup. 

Ct. Rep. 412^1 and 28 Ped. Rep. 558. This consists, not in agreeœenta 
that ^tabliahmenta sball be closed, or that any oae shall withdraw from. 



OLIVEB p. GILMOâB. 667 

■hîs trade or profession, although such résulta may inoidentally follow, but 
in agreemente for apportionments between individuals or corporations; 
and thèse are quite likely to be in the line of tbe modem division of labor, 
and thus prove of advantage to the community. Another class relates 
to new enterprises, for the building up of whioh parties are not likely to 
venture, unless permitted to impose their own conditions. Th <s class is 
illustrated in part by Fowle v. Park, 131 U. S. 88, 9 Sup. Ct. Kep. 658; 
and Oloth Co. v. Lorsont, L. R. 9 Eq. 345. Another relates to conditions 
on which persons enter the employment of manufacturers or dealers, and 
is illustrated by BousiUon v. EouiiUon, 14 Ch. Div. 351. Still another 
dass, and perhaps the most striking of ail, is that which enlarges the 
limitation of the territory within which, for proper reasons, an individ- 
ual may bar bimself from pursuing his trade or profession. The courts 
now seem to oonsider th&t Mitchdv. ReyruMè referred to a trade which 
was necessarily lo<»l, at a period when ail trades wer<» presnmably of that 
character; and thatis thereforenot strictly applicable to the présent con- 
dition of aifairs, .When the good will which a manufacturer or dealer se- 
cures is^often national or international la its character, requiring for ita 
protection agreements likewise national or international in their eSect; 
The principle of this class is recognized in BoumUmi v. JRouaiUon, vM «ujpra, 
and in Natdgaiion Ch.y. Winsor, 20 Wall. 64. : •, 

\Ve think it will be diffîcult to find any departure or modification of 
the old rules not covered by the foregoing classification, no part of Whièh 
seems to touch the case at bar. This relates solely to the question 
whether a contract is against public policy, in which, for a merely pe- 
ouniary considération, a manufacturer agrées to close his works entirely, 
or in part, for a specified number of years; in thè çàse at bar made ail 
the more charàcteristic in conséquence of the counter stipulation that, if 
either of the other parties to the agreement should extend his works, the 
contract should become void, The défendant maintains that there is a 
lack of légal considération for his promise. We présume he does not 
mean by this that a contract which may in some sensés operate in re- 
streint of trade, is invalid simply because the only considération which 
the promisor recelées is a pecunia.ry one. In Navigation Co. v. Winsor, 
mW supra, this was the only considération; y et the court sustained the 
contract, observing that the stipulation objected to "was presumed to be 
founded on a valuable considération in its influence on the price paid for 
the steamer." The cases are full of observations to the efifect that the 
courts maintain thèse contracts under reasonable circumstances, princi- 
pally because it is through them only that parties who bave built up by 
honest industry a trade with a valuable good will, can secure an equiva» 
lent for the latter. The suggestion of the défendant on this point, how- 
ever, leads directly to a proposition which seems to open a path through 
this case. 

It will be observed that, although the suggestion of the défendant that 
a mère pecuniary considération is not suflScient to sustain thèse contracts 
cannot be taken without qualification, yet this class of agreements is so 
diâèrent from ordinary ones that no action can be maintained on one of 
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tbem, bécause it is unSw seal, without some reasonable considération is 
^bown. What is tbiâ reasonable considération? Ordinarily, it is that 
when the covenanter Burrenders bis trade or profession an équivalent is 
fp.véti to tbe public; because, ordinarily, as a part of tbe transaction, the 
coveiMtntee assumes and ; oarries on tbe trade or profession, notbing is 
abandoned, and oniy a transfer is accomplisbed. The same occupation 
continues; the same number of môutbs are fed. So, in the later cases, 
modiîyiag Michdv. Reyndds with référence to the territory witbin which 
âgreemehts to witbdraw from a trade or profession may lawfully be ef- 
fectivffli afe' the fact is thàtthe field tbrougb which tbe transfer of the busi- 
néss^perates is freqdently national or international, insteaâof local. So, 
alâoiin the class of cases already spoken of, in which there is only a 
division, of labor. This doctrine of compensation, by force of which the 
public and individuals lose nothing, was recogniied in Navigation Go. v. 
Winéar, <i6t «wprajjin aatriking way*: Tbe original contract under dis- 
cussion in that case relatéd to a period of seven years. As to this, the 
ODurtisaîd (page 71)itbat "tbe publia was not injuïed by being deprived 
of aa»3r of the business enterprise of the country." A subsequpnt con- 
tract ^asmade, whicb was tbe one. then beforè tbe court, by which, 
witl;ionitVany comjjeneatîon to the public, a new contract covering ten 
years was made for a merely pecuniary considération, and tbe court held 
it void'fo* tbe additionlal thiree years. la this case tbecoùrtuâed (page 
69) thè folio wing expressions: 

"Tltols stipulation *B8 necessary ta protect the fermer company from In- 
tepf^floe wlth its own business. Itrhad no tendency to destroy the useful- 
nessôf tb^ steamer, andd^ notdeprive the country of, any induskrial a^nçy. 
l'Ile transaction merely teansferred tbe steamer from the employment of one 
comF>^3^ to'that of anotbér, situatëd and doing business in another state. It 
involvéd no transfer of résidence orallegiance on the part of the vendee in 
order tO pursue its employment, nor any cessation or diminution of its busi- 
ness whatevef. Tbe preaumption is that tbe arrangement was mutually 
bénéficiai tO t>oth compaUies, and that it promoted the gênerai interests of 
commerce on the Pacific coast." 

To a like effect is Central Tram^. Co. v. PvMman'e Palace Car Co., 139 
U. S. 24, 63, 64, 11 Sup. Ct. Kep. 478. 

Naviga^on Co. v. Winsor laid down very satisfactorily the reasons 
supportii^ this branch of tbe law, stating that one is the injury to the 
public by being deprived of tbe restricted party's industry, and the 
other tbe injury to the party himself by being precluded from pursuing 
bis ocpupation, and being thus prevented from supporting himself and 
bis family. It seems to the court tbat the case at bar is subject to both 
of thp objections statedi without any proper compensatory considération. 
The court also thinks that, in lieu of having "no tendency to destroy tbe 
usefubiess'' of prqperty, or "to deprive the country of any industrial 
agency," or to require "transfers of résidence or allegiance," or "tbe ces- 
sation dr diminution of business,^ it is in ail thèse respects directly th& 
.reveïse*- ■. , ^ ,\ '•' 

Somie-ef the décisions observe tbat contraots are presumably invalid. 
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which prevent a manufacturer from operating his works for a considérable 
period of time as he may deem his own interests or those of the public 
require; and the court finds nowhere any modification of the old rules 
which relieves the case at bar from this objectionable feature. It ig 
not intended by this to say, whether or not, in an emergency of an over- 
stock, manufacturers or miners may stipulate for handling their works or 
mines in a spécifie manner, or for shutting them down in whole or in 
part, each for such limited time as would ordinarily enable a congested 
market to relieve itself ; but a contract extending over a period of five 
years, intended, like this at bar, for restricting production, and abso- 
lutely binding manufacturers and dealers, while stillretaining their plants 
and establishments, to operate them in a particular way, or to shut them 
down in whole or in part, is such an incumbrance on the freedom of in- 
dividual action, necessary to the public gpod, as to be invalid. There- 
fore, in view of the fact that by this contract plaintifife stipulate to shut 
down their works, at least so far as strap and T hinges are concerned, 
for the long period of five years, for no considération except a pecuniary 
one, and without a lawful équivalent with référence to the continuanoe 
of manufacturing, or its development, in other directions, and also in view 
of the other fact, that this contract is especially marked by the further 
stipulation that it shall be void if the other parties to it increase their 
existing facilities, the court holds that, as the case stands, the demurrer 
must be sustained as to both côunts. The expression of the suprême 
court in Gibbs v. Gas Co., 130 U. S. 396, 409, 9 Sup. Ct. Rep. 553, re- 
peated in Fowle v. Part; 131 U. S. 88, 9 Sup. a. Rep. 658, that "the 
question is whether, under the particular circumstances of the case and 
the nature of the particular contract involved in it, the contract is or 
is not unreasonable," must, however, be regarded. The court will not 
présume to define, in advance of the facts which may be shown, or 
perhaps to define at ail, what may be the practical effect of thèse ex- 
pressions; but, being warned by them, it cannot détermine on this de- 
murrer that it is impossible for the plaintiÊFs to allège particular circum- 
stances, not now appearing, which may modify the resuit. It is équita- 
ble as between the parties that the plaintiffs should recover the money 
stipulated for by the contract; therefore an opportunity should be given 
to amend, if desired. 

Demurrer sustained. The first and second countsand the déclaration 
are adjudged insufficient. Judgment for défendant, with costs, unless 
ou or before November rules next plaiatififs amend, and pay costs to the 
time of ôling their amendment. 
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■■■ Asplby'w. MuftitoeÉ' oZ. ■ 

' (Cia'cm OcfWHOf AppeaU, Plffh Cmuit. June 20, 1893.]'. 

y!' il-'/- .il.' .; ■■:. " '..ivS "'■;- Nq..-80..,,i 

1. PllOJBAm ÇOIJBTSrTJtlïlWPÎiDTIOJI— SPBOIIIIO PBBÏ'OBMANOB— RePBAI, OP StATUTB. 

AètiTei. 1848, éntitlett"An act to organtzé probate courts," (3 Sayles' Eariy 
■ . t LàtralTex. art. 1786,) wbiBÏii In section '2!7/espressly repeala "aU laws and parts of 
law^beretotore In force relative to t);ie dutiM of probate courts, " was applicable 
Oniy to lawa bonterrint gjetie.ral probate jui'Isaiotion, and nût to Act Tex.'l844, 1 2, 
(i^&yles* Bairly LaivaTezw'art ISll*) whtoh vests in those-coarts tbe spécial 
power of enforciner sp^ciflo performance of contracta to conrey land. 60 Fed. Rep, 
376, âfflnned. 

2. Same. "^: 

, The act pf 1846, itself , 'by^seotions 3, ISflfit c^nferred power uppn tlje probate courts 
to authorize an administr^tor to make à dëed la satisfaction of a clàlm for land due 
by the eatate, when iUe Admlnlstrator iàcoepted tbe claim; and tbd court, on evi- 
denp(it%^entapg»>visd;tt|iâ ^aue. s -.i 

Errorto th« Circuit rCkjurt of the United States for tbe Northern Dis- 
trict ofTeXaSé'^- ■■::•■■ '>'r:J:- ■ ..'•'.■■.■,.:, 

Action ;bj Robert F. Aspley agalnst J. P. Murphy and other? to re- 
covèr an uaditided tworninths interest in and to block 77, in the city 
of DallaSvTBx- The ©ireuit court, over, the objection of plaintiff, ad- 
mit!^ in eitidence certain records of th© probate court. See 50 Fed. 
Rep. 376. Thè court aftérwarde instrilûted the jury to return a verdict 
for the défendants. Plaintiff brings errqr. AfiSrnjed. 

Cftos. /• .EeflwM and S^ fl". JSasaett^ for plaintiflf in error. 

Sivikim !& Morrow, {W. S. SmJms, of counsel,) for défendants in 
error. '■ '■''"■ ' i 

Before Pakdee, Cirduit Judge, and Locke and Billings, District 
Judges. 

BïLiiNQs] District Judgë. This case is before this court upon a writ 
of error to the circuit Court of the United States for the northern district 
of Texas. ' The suit was an action of trespass to try title, brought by 
the plaintiff in érror àgàînst the defe^ndants in error, to recover an un- 
divided interest in a block of ground situate in the city of Dallas. There 
was a trial by jiify, ànd there is a bill of exceptions as to the admission 
of a deed offeréd in evîdëûce by the plaintiff belttw. The bill of excep- 
tions presenfe seVeràl grbtinds of exceptions to the admission of the deed. 
But one ground was insisted on in the argument, and that présents the 
question: "In the year 1847, had the probate courts of the state of 
Texas the power to authorize an administrator to make a deed in satis- 
faction or payment of a claim for land due by bis estate, where the 
administrator accepted the- claim, and the court, upon évidence taken, 
approved it?" The record shows that the facts in the case bearing upon 
this question were as foUows : 

John Grigsby died in March, 1841. In February, 1847, the admin- 
istrator of his estate, the administration of which was pending in the 
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probate court of Houston county, upon a pétition ' which represented 
that Crawford Grisby had in the lifetime of the décèdent a contract with 
him, whereby he was entitled to a conveyance of 1,000 acres out of a 
tract in said pétition described; that said Crawford Grigsby was also 
deceased, and his estate was represented by anexecutor, who represented 
the heirs, — after a hearing, and upon proof having been offered, obtained 
the following orderr "That he be, and is hereby, authorized and ré-, 
quired to make a deed to the heirs of Crawford Grigsby, deceased, for 
one thousand acres of land, agreeable to the contract as proven." In 
pursuance of this order the deed was made. • 

The question is, had the probate court the authority to make the 
order? The statute of 1844, entitled "An act to define and fixthe prac- 
tice of probate courts in certain cases," in section 2, (1 Sayles' Eady 
Laws of Texas, art. 1341,) provided as follows. 

"Sec. 2. That wbenever there may be outstanding bonds, obligations, or 
contracta in writing for the conveyance of ]and or teneraents against the es- 
tate of any deceased person, which it may be to the interest of said estate 
shall be lifted or complied with, it shall be the duty of the probate court, 
where the succession was opened, or where the same was or may be adniin- 
istered, upon an application by pétition of the executor or executrix, admin- 
istrator or administratrix, or guardian, where ail the heirs are miiiors, and 
bave such guardian, after full proof of the existence of such bond, obligation, 
or contract, in writing, and upon satisfactory évidence that a complianCe with 
the requirements of said bond, obligation, or contract would be beneflcial to 
the interest of said estate, to decree that the person thus applying shall fully 
comply with the same, and any deed, or tender of deed, made under such de- 
cree, shall be as valid and binding as if it had been made or tendered by the 
testator or intestate himself." 

No question is made but that this section of the statute, above quoted, 
gave the probate courts the power to authorize the deed in question. 
The matters to be considered are : Mrd, had this section been repeaied? 
and, second, what other statute, if any, was there in force which author- 
ized it? 

1 . As to the repeal. After the admission of Texas into the Union as 
a state, a constitution (in 1845) was adopted, which distributed the 
probate jurisdiction between the district courts and the inferior or pro- 
bate courts. The sections which bear upon this matter are Const. 1845, 
art. 4, §§ 1, 15, (Charters and Constitutions, pt. 2, Tex. pp. 1772, 
1773:) 

"Section 1. The judicial power of this state shall be vested in one suprême 
court, in district courts, and in such inferior courts as the législature may 
from time to time ordain and establish; and such jurisdiction may be vested 
in corporation courts as may be deemed necessary and be directed by law." 

"Sec. 15. Inferior tribunals shall be established ineach county for appoint- 
ing guardians, granting letters testamentary and of administration, for set- 
tling the accounts of executors, adrninistrators, and guardians, and for the 
transaction of business appertaining to estâtes; and the district courts shall 
hâve original and appellate jurisdiction and gênerai control over the said in- 
ferior tribunals, and original jurisdiction and control over executorsi admin- 
istrators, guardians, and minors, under such régulations as may be prescribed 
bylaw." 
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In artide 13, S 3, it was provided as follows, (Charters and Consti- 
tutions, pt. 2, p. 1781 :) 

"Sec. 3. Ail laws or parts o£ laws now in force in the republlc of Texas, 
whicb are net répugnant to the constitution of the United iStates, the joint 
resolutions for annexing Texas to the United fStates, or to the provisions of 
this constitution, shall continue and remain in force as the laws of this state 
until they expire by their own limitation, or shall be altered or repealed by 
the législature thereof . " 

It is thns évident that by force of section 3, art. 13, ail the probate 
laws were continued in force until they should be repealed by tbe légis- 
lature. 

The plaintiff in error contends that section 2 of the act of 1844 was 
repealed by the act of May 11, 1846. This last act is entitled "An act 
to.organize probate courts." 2 Sayles' Early Laws Tex. art 1739. The 
repealing clause is found in the last section of the act, (section 27,) and 
is as follows : 

"Sec. 27. That ail laws and parts of laws heretofore in force relative to the 
duties of probate courts and the settlement of succession be, and the sanoe are 
hereby, repealed, and thé unflnisbed business of ail estâtes, now pending, 
shall be conducted f rom this date in accordance with the provisions of this 
act. 

In the written opinion of the trial judge he reaches the conclusion 
that the act of 1844 was unrepealed by that of 1846, upon the ground 
thàt the décisions of the Suprême court of Texas give countenance to the 
doctrine Ihat this repealing clause was intended by the législature to in- 
clùde onïy gênerai laws upon the subject of the settlement of succes- 
sions, and not to include those provisions of statutes which, though 
they afifected^thé settlenient of successions, neverthelèss, from their évi- 
dent object, would more properly be; designated and classed as statutes 
under soînë bther head. lïe refers to Booth v. Todd, 8 Tex. 137, and 
to DvJmikv. Veal, 49 Tex. 613, and to ChMe Go. v. Boon, 73 Tex. 548, 
11 S. W- Rep. 644. 

Two things, we thiiik,' shbuld bè sUggested, in this connection, as 
also tendîng 1)6 establish thé conclusion reached by the court below upon 
the quëstibn df législative intent upon the matter of repeal : First, the 
question |)resentéd to the court in this case is one as to power or au- 
thority which iiad beèn conferred by à previous statute, and strictiy not 
as to duties of the probate courts; and, aecondly, the inquiry whether 
courts ougfat not, rather than to infer that the législature intended to 
sweepaway àll laws on this subject of the settlement of estâtes, leaving 
as thé statute law on that difBcult and important subject only that brief 
statute, containing the language of repeal, consisting of only 27 sections, 
to infer that the législature intended to repeal only the act of February 
6, 1840, which had for its title the very words used in the repealing 
clause, being en1,itled "An act to regulate the duties of probate courts 
and the settlement of successions," (1 Sayles' Early Laws Tex. art. 
736,) aitjd Ijeing ah act largely rélating to forms of procédure in the pro- 
bate courts, especially since the question presented to us is with refer- 
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ence to the action of a probate court which has been acquiesced in for 
upwards of 40 years. 

If the condusion reached by the trial judge is correct, that, as matter 
of législative intent, it ought to be held that there was no repeal of the 
act of 1844, then it foUows that the court had full power to make the 
questioned order, and the deed executed in accordance with it was prop- 
erly admitted in évidence, and the record discloses no error. But in a 
matter so intricate, and at the same time so grave and important, as the 
effect of this repealing statute, and in the absence of any direct décision 
by the suprême court of Texas upon the question as presented hère, we 
hâve thought it our duty to consider also the question of power or au- 
thority in the probate court to make the order in dispute even under the 
statute of 1846 alone, and we are of opinion that this statute, in itself, 
gives adéquate power. Sections 13-16, 2 Sayles' Early Laws Tex. art. 
1739, are as follows: 

"Sec. 13. That every claim for money, orpersonal property, or for land, be- 
fore it can be acknowledged, must be veriUed by the affldavit of the owner 
before the judge of probate or a notary public, stating what part is due and 
unpaid and not satisfled; and, when thus verifled and presented, the exéc- 
uter or adnpinistrator shall indorse thereon his acceptance or rejection, with 
the date Of présentation. Sec. 14. That ail claims accepted by exeoutors or 
administrators shall be presented to the judge, who shall indorse on the same 
his approval or nonapproval. Sec. 15. That no action shall lie on a claim be- 
fore its présentation for acknowledgment, but if a claim be rejected by the 
exécuter pr administrator, or if accepted by him and disapproved by the 
judge, tbé owner of such claim may, for the establishment thereof, institute 
suit agàiristsuch exécuter or administrator, before a justice of the peace or 
the district court of the county where the succession is opened ; but no judg- 
ment thereon sliall givesueh claim priority, but it shall be paid currently 
with otber claims of the samedegree. Sec. 16. That any party interested in 
his own right, or as représentative in right of another, may, by giving se- 
curity for the cpsts and damages, appeal to the district court frora any judg- 
ment, decre^i' or order of the probate court, rendered in term time, within 
twenty days from the date of said judgment, decree, or order. Éxecutors, 
administrators, and guardians, and the attorney (or the state, may appeal 
without security." 

Section 2 of this act, in the compendium of powers which the pro- 
bate court shall hâve either in term time or vacation, recognizes the 
power " to approve or disapprove of claims acknowledged by an exec- 
utor, admipistrator, or guardian." The substance of sections from 13 
to 16, inclusive, is to provide the manner in which a claim for land, 
etc., shall be verifled before présentation. If rejected by the adminis- 
trator, or if accepted by him and disapproved by the judge, the owner 
may institute suit according to jurisdietion in another court. If, on 
the other hand, a claim for land, etc., shall be both accepted by the ad- 
ministrator and approved by the judge, any party in interest i. e., cred- 
itor or hiair or legatee, may appeal to the district court. 

It is an elemental rule of construction that eflfect is to be given, if 
possible, to the whole instrument or statute, and to every section and. 
clause. Cooley says, (Const. Lim. p. 58:) 
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riVlfidlflerent (portions 'seBtii to ëonfliÈt, the <îoUrt3;muàt biarfàonizé thèm,> it 
practicable, and lean in favor of a construction wliicii wlUirenderevery word 
cjpef^JiiVje rat^^r than oftejy^bicli may ma^apme idl^ and flijgatçjvyf " 

-'l'Ulllebs the eonstrlictioïi *we hâve glveài to the âdt df 1846 is correct, 
sébtisà'lSi'SO far as olàiÉiS' !for landsàré concemed, -Woùld' be idle and 

i IhHhèligbtôf tkehiffiofyof Texas aiîd Texas lands,DPwhich wetnust 
tftke-jadiciâl notice, it*eôrias ■cieai^ that if thô législature intended to 
««ïà -did ïepeal the dot of 1844 in regard to powerof thej)tbba te court to 
set offundisputed daims for land, itîûûst hâve béen intehdéd to give 
the QeCeseary power t» the prôbate court constitùted nàdér the act of 
1846, as 'otherwiae confusion, litigàtion, and delaywoitld resuit in the 
seltlèbaWit of 'Successions. Considering the act of 1846 With référence 
tè the dther powers and jurisdiction oonferred upon thé probate court, 
and giving effect, if possible, to the whole law, and to every section and 
clause, the oonstmctioa we hâve gjven theacfcof 1846 seems necessary. 
Section 2 of said act fullj* authorizes and empowersi the probate court 
" to difeot the partition bf the propetiSy of estâtes." t This power cbuld 
nbt bé ' ëxercised witb '«luch efiFect' or practical gob^' unlèss the sàmé 
cburt; h^d the power to set off to otheraj i;han heirs, undispi^ied claims 
foriland.,, In thjs case the, forma pursued by the adpiinistrator and the 
heirs o(f Grawford Grigsby.were the forma of theactof 1844; that is, the 
petitjon was filed by the adminiatrator, and was verified by proof of 
witneasés taken before the court, But thé substance bf the procédure 
wa;8 predissly that authorized bV ïbë siatùte oM846. ït comprisedthe 
présentation of a clàim for land hbt ônly verified, but establiahed by 
testimipy^ both as to the contract an(i its having not been performed 
by the obligor, acceptedi by the administrator, and approved by the 
judge; and it ended iû a decreè from which any party having an inter- 
est might hâve âppealèd to the district court, There may bave been 
irregularity as to the| "Witness who made the ptoof, and iti the order 
of the ateps teken, but ail the safeguards of the statute of 1846 were ob- 
served. There was, though in a différent order from that pointed out 
by that statute, everything whiçh that statute required, viz., the vérifi- 
cation, thé acceptance, ahd the approval, and the thing done — the ap- 
proval of the claim — -was niade by a jùdge in open court, who had fuU 
authority tO make it. We are of opinion that whfether we adopt the 
conclusion of the trial jndge upOn the grounds ùpon which hç places it, 
or consider it, as wé do, in connection with the power given to the pro- 
bate court by the act Of 1846 itself, there was no èrror in the ruling in 
the court below that the deed was legally authbrized and properly 
àdmitted in évidence. 

There viras ànother point preaented by the counsel for the plaintiflf in 
error as to the authority bf thé probàte court to go further than to rec- 
ognize an undivided Or an équitable interest. Butwe are of opinion that 
since the ptobàte court had jurisdiction and authotity to approve the 
élaim, it had ail thé power to authorize a deed which, in case of rejec- 
tion or disapproval, the district court Would hâve had, after a decree 
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badl^een obtained; that.the order or dçcijeeof the prpbate court was a 
" directioo foir the partition of an estate," through a suit brought there; 
and that the decree should bave been attacked by i^ppeal, or in some 
direct action, and cannot Ije assailed cpllat&rally. We i^nd no error in 
thé record of ti;e circuit court, and the judgment must be affirmed, at 
the cost pf the flaintiff in error. 



AtLBN ». DwitED StATEB. 
(District Court, A. i). CoH/omta. September 29, 1893.) 

CtTSTOm î)u*rB8— DrA-WBAOKS— CoiX USBD BT AUERIOATT VKSSISM. 

THei prpvisipn of Schedule N of the tariff act of 1883v altowing (88 amerdod by 
the act of June 19, 1886, 34 Si at Large, p. 81) a drawbaok of 75 cents per ton ou 
Imported odM^ afterwards «Sèd %y steam Vesséls of the United States engaged in 
foreign Commerce or the coaatlng trade, was not repealed byf the provision in 
Schedule N 01 the aoi of Ootober 1, 1890, whioh merely Imposes a duty of 75 cents 
■ per toh on imported CoM; butthôdrawback, lésa 1 per cent thereof, iscontinned 
m force by:%e.proyi^oto section 25 of sald sot, relating to drfiWbacks f'allowed 
nnder existïng law. " 

At Law. Suit by Charles R. Allen agaînst the United States to re- 
cover a drawback on certain imported coal. On demurrer to the com- 
plaint. Gverruled. 

Pagre <fe J§;^, for plaintiflf. 

The United States District Attomey, for défendant. 

Ross, District Judge. There is but a single question presented by thé 
demurrer to the complaint in this case, and that is, does the act of con- 
gresB of QctQber 1, 1890, (26 St. p. 600,) commonly known as the "Mc- 
Kinley Bill," repeal the provision of the act of Marcha, 1883, (22 St. 
p. 611,) asamended by the act of June 19, 1886, (24 St. p. 81,)grant- 
ing a drawback in certain caëes upon bitumiiious coal imported into the 
United States? That portion ôf the act of March 3, 1883, fixing a duty 
on coal is fti^nd in Schedule N ôf the act, and reads as follows: 

"Coal, bitumiiious and shale, seventy-five cents per ton of twenty-eight 
busbels, eighty pounds to tbe bushel. A drawback of seventy-Qve cents per 
ton S^all be allojwed on ail bituminous coal imported into the United States 
whicb is ; j»f terwards used forfiiel on board of vesaels propelled by steam 
which are engaged in the coasting trade of tbe United States, or in the trade 
with foreign countries, to be alloweçt and paid under such régulations as tbe 
Becreùry of the treasury shàll prescribe." 

By section 10 of the act of June 19, 1886, it was declared— 

"That the provisions of Schedule Nof «Anact to reduce internai revenue 
taxation, andfor other purposes,' approved March 3, 1883, aUowing a draw- 
back on iiuported bituminous coal used for fuel on vessels propelled by steam, 
chàil be coustlnied to apply only to vessels of the United States." 



574 Fi^SÉaÂt eepokteb", vol. 52. 

I^iat'pbttioh of Sdh^Ble Nof the act of October 1, 1890, entitlèd 
*^An=àot loteduee the iteVënùe and «qualize duties on imports, and for 
other ptir^osès,'''rèads: 

"0oàl, bjtuminous and shlàle, seVenty-five cents per ton bf t\venty-eight 
lîUsbelSi ©Ighty pofends ta tliébushel. Coàl slaCk or'cnltn, such as wiir pàss 
through a half-inch screen, thirtjr cents per ton ■ of twenty-èight bushels, 
«ighty pounda to the bushel." 

If there was nothing more in the act pf October 1, 1890, upon the 
subject in question, there would be no difficulty in reaching the conclu- 
sion announced by the attorney gênerai in an opinion given by him in 
•answer to a similar queption propounded to him by the secretary of the 
treasury, (19 Op. Attys. Gen. U. S. 687;) for, as he there says, and as 
was said, in substance,, by Judge Lacombe in ReStravs, éô Fed. Rep. 
522, the act of October 1, 1890, was manifestly intended as a complète 
revision of the tariff laws, and therefore the law upon the subject in 
hând is to be asçertained by référence to the terms and provisions of 
that acï. , And tb^ ijhiî^siqn from that portion of Schedule N of the act 
of October 1, 1890, imposing. a duty of 75 cents a ton on bituminous 
eoal, iOf the, di^à^baç% daUse in relation to such coal contained in the 
aotof'Marcb 8ïfl883, as anlended by section 10 of the, a<5t of June 19, 
1886, would, in the absence of any other or further protisioii upon the 
subject, clearly manifest the intention of congress to ab,9j|Bh suçh draw- 
back; But the a,ct of October 1, J8&0, déclares in section ?5.— , 

"l^bat whe'ire imported mâterials on which duties hâve beeni paid ^are uaed in 
the manufacture of articles manufactured or producei^ jn ,|be United States, 
there shall be allowed, on the export^ition of such articles, à draivback equal 
in amount to the duties piiid on the liiatèrialâ used, less 1 per centUm of such 
duties: provided that, when the articles exported are made in part from 
■domestic Oïatesrials, the iippprted n^^teriala,,or,the parts of the articles tnade 
from such niàtertalS, shâll so appèài" in ttie complçted articles that the quan- 
tity or méasùrèment théréof may be àaceiftalned: and^rbvided, further, that 
the drawbadk on any article allowed ùnder existing law-sball bb continued at 
the rate héreln provided; that theimportedmaterials usedin theoiianufacture 
or production qi articles entitlèd to drawback of customs duties when ex- 
ported shall, in ail cases wbere drawback pf duties paid on suchmaterialg is 
claiméd, b^id^ntified, th^ quantityof su(^> mâterials used and the. amount of 
duties paid tlierèon âhall be ascertained, the fàcta of th^ manufacture or pro- 
Kiuction of sùch articles in the United étatès, and their éxiiortationtheréfrom, 
ahall be determimed, and the drawback due thereon shall be paid to the man- 
ufacturer, producer, oB exlporter, to the agent of eithérj orto the person to 
whom such manufacturer, producer, exporter, or agent shall in writing 
order such drawback paid, under such régulations as the secretary of the 
treasury shaU prescribe." 

It is tlp6n the true construction of this section that the décision in 
the présent case, in my opinion, hinges. 

It is urged on thê part of the government that section 25 deals ex- 
clusively with drawbacks upon exports, and that the word "article" in 
thé second pfovîso "means and refers to an exported article, and to no 
other." 'An analysisof the section doçs not sùsts^in thé contention. 
The section provides in distinct tèrms for à drawbrack — First, on ail ar- 
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ticles wholly manufactured from imported materials and thereafter ex- 
ported; second, for a drawback on ail articles made partly from imported 
materials and thereafter exported. This language, as said by plaintiâ's 
counsel, covers every possible manufacture made in this country, whether 
wholly, or partially only, of foreign materials, and thereafter exported. 
Thèse provisions are follôwed by the proviso that the drawback allowed 
"under existing law on any article shall be continued at the rate herein 
provided;" that is to say, the amount returned shall be that of the dut}- 
paid, less 1 par centum. There could be no clearer récognition than is 
hère expressed of the fact that there were at the time of the passage of 
the act of October 1, 1890, existing laws providing for drawbacks. 
Among them, as has been seen, was the act of March 3, 1883, as amended 
by that of June 19, 1886, giving a drawback on bituminous coal im- 
ported into this country, and used on steam vessels of the United States. 
This drawback was, therefore, by the express language of the second 
proviso of section 25 of the act of October 1, 1890, continued, but at 
the rate provided in that section, to wit, the amount of duty paid, less 
1 per centum. This, it seems to me, is the natural and ordinary mean- 
ing of plain language. There is not only no authority in the court to 
interject by construction the word "exported," as the attorney for the 
government contends should be done, before the wprd "article" in the 
proviso in question, but it would, in effect, be so to construe that proviso 
as to make it. apply to drawbacks on exported articles specifically pro- 
vided for in the preceding clauses of the section; that is to say, to draw- 
backs on articles manufactured in this countr}' wholly or partially of 
foreign materials and thereafter exported. The court is not at liberty 
to say that congress meant by the words embodied in the proviso in 
question to provide for the same drawbacks it had immediately before 
made spécifie provision for; nor is it at liberty to bold that the législa- 
ture, in declaring "that the drawback on any article allowed under ex- 
isting law shall be continued at the rate" specified in the section, did 
not mean what its language naturally and plainly imports. It is true 
that ordinarily the office of a proviso is to restrain or qualify some pre- 
ceding matter, and will be so restricted in the absence of anything in its 
terms, or in the subject it deals with, indicating an intention to giye it 
other and broader effect; but where, as in the présent case, to restrict it 
to the matter preceding it would, as has been shown, make it mean pre- 
cisely the same thingas the clause to which it isappended, the language 
employed should be given the natural and ordinary meaning it conveys 
as an independent clause. "Like everything else, interprétation has its 
limits, beyond which it cannot legitimately go. Where the législative 
meaning is plain, there is not only no occasion for rules to aid the inter- 
prétation, but it is contrary to the rules to employ them. The judges 
hâve simply to enforce the statu te according to its obvions terms." 
Bish. Writ. Law, § 72; Thornley v. U. S., 113 U. S. 313, 5 Sup. Ct. 
Rep. 491. 

The laws existing at the time of the passage of the act of October 1, 
1890, allowing drawbacks, were not uniform. In some cases the draw- 
v.52F.no.6— 37 
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back was flxed at tbe ampunt of d^ties paid, less 10 per cent,; in others 
the déduction was 1 per cent.; an^ by tbe act of Marcb 3, 1883, the fui- 
amount of tjutypaid on bituminqus eoal was allowed as a drawback. 
Bev. St. §§ 3017, 8026; 18 St. p. 349; 23 St. p. 57. By the second 
proviso of sectipn ,25 pf the act of pctober 1 , 1890, the amount of draw- 
back allowed i^ placed on ail articles at a uniform rate, with certain ex- 
ceptions specially prQvided for elsewhere in, the act, as, for example, in 
paragraph 322, (26 St. p. 588,) in relation to sait, The provision of 
the act of Marob 3, 1883, in regard to that article, was as foUows: 

"Sait in bags, sacks, b^rrels, and otber packages, twelve cents per one hun- 
dred pounds; in, bulfc,i eight cents peir one hundred pounds: provided, that ex- 
porters of ûieàts, wlietïier packed or smoked, which hâve been cured in the 
United States With im^brted sait, shàlï, upon sa,tisfactory proof , under such 
régulations astheâeeretttry of the treâsut^ shall prescribe, that such mesits 
bave been cured with imported sait, hâve refunded to them from the treasury 
the duties paid on the sait so used in curing such expprted méats in amounts 
not less than onehundred dollars: and provided, fur^ther, that imported sait 
in bond majr be used incijrîng flsh taken by vessels Jiçensed to engage in the 
fisheries, and ih curiïig' nsh On the shores of the navigable Waters of the United 
States, under such régulations as the secretary of the treasury shall prescribe; 
and, upônproof tijatthé'Salt has been ufeed fOreitherof the purposes stated 
in this proviso, the duties 6n tbe same shall be remitted." 22 St. p. 514. 

By theact of Octôbëtl, 1890, the order of the enactment is some- 
what changed, but it i^,'iti substance, thé same, and is as follows: 

Sait in bags, sacks, bàrrels, or other packages, twelve cents per one hun- 
dred pounds; in bulk, ëfght cents per one hundred pounds: provided, that im- 
ported sait in bond maiy be used in curing fisb taken by vessels licensed to en- 
gage la the flsheries, and in curing flsh on tbe shores of the navigable waters 
of the United States, under auch régulations as the secretary of the treasury 
shall prescribe; and, upon proof that the sait bas been used for either of the 
purposes stated, in this proviso, the duties on the sânie.shali be remitted: pro- 
vided, further;- that exporters of méats, whèthet packed' or smoked, Which 
bave been cured ih tbe United States with imported sait, shall, upon satis- 
factory proof, under duch régulations as tbe secretary of the treasury shall 
prescribe, that such paeats bave been, cured with imported sait, hâve refunded 
to tbemfrom the treasury the duties paid on the sait so used in curing such 
exportéd méats, in amounts not less than one hundred dollars. '* 26 St. 

pi 688. ■ ';/■ ■ 

, This is cited on tlié part of the govemment as illustrative of the method 
^dopted and pursuéd by congress in thjB act of October 1, 1890, when 
providing, for the rétention of exisiing drawback rights in respect, to im- 
ported articles pasping into home consuroption, and not thereâfter ex- 
porte^. The answçr to tbis is thjat, in the case of the use of imported 
sait froni a bonded ware^ouse in curing fish not exportéd, as permitted 
by tbe first provision pf, the above-cited paragraph of the act of 1890, 
th,ere is a rémission of du,ties, not the allowanqe of a drawback; which 
latter necessarily im plies the former pay ment of duty; and in the case 
of the drawback permitted by the, second provision of the paragraph on 
imported sait used in curing meâts âftetwards exportéd, the provision is 
that there shall be refo^nded fronti the treasury the duties paid on the 
sait so used in curing such exportéd méats, in amounts not less than 
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$100. It îs manifest that thèse provisions could not be brought witfain 
the gênerai language ernployed in the second proyiso of section 25 of the 
act declaring ithat draWbacTîS allowed "under existing law on any article 
shall be continued at the rate herein provided;" that is to say, the 
amount returned shall be that of the duty paid, less 1 per centum; and 
therefore a spécial provision in relation to sait becaniô a necessity. 

Démarrer overruled, with leave to the défendant to answer within the 
usual time. 



Marine, CoUector, v. Packham et cd. 

"^Irouit Court of Appeala, Fowrth, CirouU. Ootober 11, 1893.) 

No. 14. 

CosTOMs DoTiES— Classification— CoNSTHrcTioif op Laws— Glass Botti,bs. 

Empty boules and demijohns are not dutiable at 1 cent and 1^ cmits per pound, 
accordingr to size, under paragraph 103 of the tariff act of Ootober 1, 1890, when 
such duties would amount to lésa than 40 per cent, ad valo'"'in, but at 40 per cent. 
ad valorem, nnder the proviso of paragraph 104. Simomtc»n, District Judge, dis- 
seuting. 

Appeal from the Circuit Court of the United States for the District of 
Maryland. 

This was an appeal by William M. Marine, collector of the port of 
Baltimore, from the décision of the board of gênerai appraisers, reversing 
the action of the collector in levying certain duties on empty bottles and 
demijohns. The décision of the appraisers was affirmed by the circuit 
court, and the collector appealed. Reversed. 

Wm. A. Maury, Asst. Atty. Gen., for appellant. 

Wm. S. Thomas, {John L. Thomas, on the brief,) for appellees. 

Before Goff, Circuit Judge, and Hughes and Simonton, District 
Judges. 

Goff, Circuit Judge. Packham, De Witt & Co.. on December 6, 
1890, imported into the port of Baltimore, from Hamburg, a lot of 
empty bottles and demijohns, upon which duty was assessed by the 
collector at the rate of 40 per centum ad vahrem. Paragraphs 103 and, 
104 of the " Act to reduce the revenue and equalize duties on imports, 
and for other purposes," approved October 1, 1890, under which the 
collector acted, read as foUows: 

"(103) Green and colored, molded or pressed, and flint and lime glass bot- 
tles, holding more than oae pint, and demijohns and carboys, (covered or un- 
covered,) and other molded or pressed, green or colored, and flint or lime 
bottle glassware, not especially provided for in this act, one cent, per pound. 
Green and colored, molded or pressed, and flint and lime glass bottles, and 
riais holding not more tban one pint, and not less than one quarter of a pint, 
one and one half cents per pound; if holding less than one fourtb of a pint, 
fiftj cents per gross. 
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"(104) Allartides enumeratedintbepreceding paragraph, if filled, and not 
otherwise provided for in this act, and the contents are subject to an ad 
valorem rate of duty, or to a rate ot duty, based upon the value, the value of 
such bottles, vials, or other vessela ahall be added to the value of the con- 
tents, for the ascertainment of the dutiable value of the latter; but if fllled, 
and not otherwise provided for in this act, and the contents are not subject 
to an ad valorem rate of duty, or to rate of duty based ou the value, or are 
freé of duty, such bottles, vials, or other vessels shall pay, in addition to 
the duty, if any, on their contents, the rates of duty prescribed in the preced- 
ing paragraph: provided, that no article manufactiired from glass described 
in the preceding paragraph shall pay a less rate of duty than forty per centum 
ad valorem. " 

The spécifie duty laid by paragraph 103 not amounting in this case 
to as much as 40 per centum of the value of the importation, the col- 
lector assessed the duty at that rate, under the proviso of paragraph 104. 
Packham, De Witt & Co. claimed that the articles so imported should 
hâve been classified as empty bottles and demijohns, dutiable at 1 cent 
and li cents per pound, under paragraph 103, but they paid the duty 
assessed by the coUector under protest. Their claim was sustained by 
the board of gênerai appraisers, the action of the collector being reversed 
by it. The collector appealed to the circuit court of the district of Mary- 
land, and that court affirmed the ruling of the board of gênerai apprais- 
ers. The collector prayed an appeal from the décision of the circuit 
court, which was allowed. ' 

By the act of Congress alluded to, it is provided "that on and after the 
sixth day of October, eighteen hundred and ninety, unless otherwise 
specially provided for in this act, Ihere shall be levied, coUected, and 
paid upon ail articles imported from foreign countries, and mentioned 
in the schedules herein- contained, the rates of duty which are by the 
schedules and paragraphs respectively prescribed, namely;" and then 
follows the many schedules and paragraphs of that act, including 103 
and 104, as quoted. It will be observed from this that not only are the 
"paragraphs," as such, particularly recognized and numbered, but that 
congress had a spécial purpose in so doing, and used the word " para- 
graph" as synonymous with the word "section." If we keep this in 
mind, and give the words of the proviso of paragraph 104 their usual 
and natural meaning, we will hâve no difficulty in finding the intention 
df congress, and in asceïtaining the rate of duty imposed on importa- 
tions of the charactër mentioned. The suprême court of the United 
States, in TkornleyV. U. S., 113 U. S. 310, 313, 5 Sup. Ct. Rep. 491, 
say: "Where the meaning of a statu te is plain, it is the duty of the 
courts to ehforceit, according to its obvious terms. In such a case there 
is no necessity for construction." The same court, in the case of Lewis 
V, U. S., 92 U. S. 618, 621, said: «Where the language of a statute is 
transparent and the meaning clear, there is no room for the office of 
construction'. There should be no construction where there is nothing 
to constrtie." U. S. v. WUiberger, 5 Wheat. 95; Gherokee Tobacco, 11 
Wall. 621. 

The contention of thq appellee ist that the proviso to paragraph 104 
has no application to paragraph 103, but that it applies only to articles 
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mentioned in that paragraph when "filled," and that the words "pre- 
ceding paragraph," in the proviso, are used to avoid the necessity of re- 
, peating ail tiie articles enumerated in paragraph 103, which itis claimed 
are never subject to an ad valorem rate of duty. It is conceded that the 
words "preceding paragraph," when they are used in the first part of 
paragraph 104, refer to. paragraph 103, but it is insisted that the same 
words when used in the proviso to paragraph 104 allude to that para- 
graph, and hâve no application to 103. We do not think this conten- 
tion can be sustained. It seems impossible to confine the effect of this 
proviso to the paragraph in which it is found. Paragraph 103 imposes 
a duty on bottles holding more than one pint, and on demijohns and 
carboys, and olher glassware, not especially provided for, of 1 cent per 
pound; on bottles holding not more than one pint, and not less than 
one quarter of a pint, of ii cents per pound; if holding less than one 
fourth of a pint, 50 cents per gross. This duty is imposed on such 
articles when they are imported empty. Paragraph 104 provides that 
ail articles of glassware enumerated in paragraph 103, if filled, should 
the contents be subject to an ad valorem rate of duty, that the value of 
Buch articles shall be added to the value of the contents, in order to find 
the dutiable value of the importation, and that the duty shall then be 
paid on the value so found, according to the rate imposed on such con- 
tents. But if the articles are filled, and the contents are not subject to 
an ad valorem rate of duty, or are free of duty, then such articles, in adr 
dition to such duty as may be payable on the contents, shall pay the 
rate duty prescribed in paragraph 103. It then provides that "no ar- 
ticle manufactured from glass, described in paragraph 103, shall pay a 
less rate of duty than forty per centum ad valorem. " The two paragraphs, 

103 and 104, must evidently be considered together. The words "pre- 
ceding paragraph," in the first line of paragraph 104, and also where 
they are used therein immediately before the word "provided," must 
refer to paragraph 103, and the same words in the proviso to paragraph 

104 are intended to apply to paragraph 103, and not to any part of the 
paragraph in which they are found. We think the intention of congress 
was to impose a duty on the articles mentioned in paragraph 103^ that 
would produce a revenue amounting to at least 40 per centum ad valorem. 
If the rates imposed by that paragraph produce a sum equal to or ex- 
ceeding in amouht that arising from a duty of 40 per centum ad valorem 
on the articles imported, then the provisions of the paragraph are to ap- 
ply. But if those rates do not produce a duty equal in amount to 40 
per centum ad valorem on such articles, then that amount of duty is to 
be imposed thereon, and the rates mentioned in paragraph 103 are not 
to apply. We do not think that congress used the words "preceding 
paragraph" in the proviso of paragraph 104 as meaning "this paragraph," 
nor do we see that the word "paragraph," where so used, is intended to 
convey the same meaning as the word "sentence," when we find it so 
frequently used in theact mentioned asidentical with the word "section." 

For the reason given, we find that there is error in the decree of the 
circuit court passed on the 9th day of January, 1892, aflirming the de- 
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cîsion'of tliè lïôàrd of geïieral appràisers made on the 9tli Sày of Febru- 
ary, 1891, îH'.tJie mâttét of the pïotest of Packhara, il)e Witt & Co. 
againstthdi'deci'sîbn of'thë collecter ofcustoms at the port of Baltimore, 
as to the rate' arid âmount of dutieS chargeable on certain demijohns and 
glass botÛes, ibiported Decèmbeir 6^ 1890, and it follows that the decree 
must be revbrsed, and the cause renïanded to the circuit court for the 
district bf Mary land for further prbceedings in abcordance with this 
opinion. 

SiMONTOîî, District Judgç, {dîsmàing.) I araiinàble to coneur in the 
conclusion réached by the court. The question is, do the words of the 
concluding proviso bî paragraph 104 relate back to and cohtrol the terms 
of paragraph 103? The words "preceding paragraf)h " in that proviso 
mean paragraph 103. Tbis paragraph 103 distinctly states the duty to 
be paid on certain descriptions of glassware when they are imported 
empty. If întended to hold more than a pint, 1 cent per pound; if a 
pint, or not less than a quarter of a pint, IJ cents per pound; smaller 
vessels 50 cents per grosS. This is definite, easily computed, bas the 
élément of certainty, and seems to be Complète and final. So much for 
empty vessels. The next sueceeding paragraph déals with the same 
class of glassware if brought in filled, and fixes thé duty to be paid on 
it in that condition. The rule prescribed for fixing the duty in para- 
graph 103 is abandoned, and a new method is adopted. If the contents 
of such vessels are subject to an ai valorem duty, or to a rate of duty 
based upon value, thé vessels pay thé same rate of duty as their con- 
tents. If the'cohteptsare tiot subject to an ad valorem àxity, or to a duty 
based upon value, then the filled vessels pay, in addition to the duty 
on their contents, thé rates prescribed in paragraph 103; in no case, 
however, less than 40 per cent, ad valorem. Perhaps 103 is referred to 
in this connection in order to show thé kinds of glassware upon which 
104 fixes the duty if they are brought in filled. Paragraph 103 deals 
exclusively with and sèttles the duty to be paid on glass vessels de- 
Bcribed in that paragraph when they are brought in empty. Paragraph 
104 deals with the same class of glàss vessels, but only when they corne 
in filled. Any other construction would radically change paragraph 
103, and would substitute for its plain provisions, easily understood and 
applied, another mode of ascertaining duty on empty glass vessels, 
fluctuating and uncertain. 

I am of the opinion, therefore, that the proviso at the end of para- 
graph 104 qualifies the ïérûis of that paragraph only, and that it does 
not relate back to or afl'éct paragraph 103, and that the circuit decree 
sbould be affirmed. 
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In re Sanbobit. 

(ZMstrtct Court, N. D, CaWornia. September 99, 1898.) 

No. 10,430. 

OBiMurUi IiAw— Fnnts and Imputbonment— Impbisonmbnt roB Dbbt. 

Rot. St. U. S. S 990, providlng that"no porson shall bo Imprisoned for debtln 
any State, on process issulng from a court of the United States, when, by the laws 
ofsuch State, imprisonment for debt bas been or sball be aboUshed," applies only 
to oivil cases, and a fine imposed for a violation of fédéral laws punlsblng crimes 
and misdemeanors is not sucb a debt as is witbin tbe scope of tbe provisions of the 
constitution of Calif omia abolisbisg imprisonment for debt. 

Jlabeag Corpus. Pétition by Ç. Sanbom to be released from imprison- 
ment, on the ground that hia further confinement is in violation of Rev. 
St. § 990, and the constitution of California relating to imprisonment 
for debt. Petitioner remanded. 

Wm. Hoff Cook, for petitioner. 

Charles A. Garter, U. S.Atly, 

MoBBOw, District Judge. The petitioner was convîcted In thîs court 
on the 5th day of May, A. D. 1890, upon three indictments for a viola- 
tion of section 5480 of the Revised Statutes of the United States in us- 
ing the post office establishment of the United States in carrying out a 
Bcheme to defraud. He was thereupon sentenced upon the first indict- 
ment to pay a âne of $250, and to be imprisoned for the tenla of 18 
months, and, in default of payment of the fine, to be further imprisoned 
until the fine is paid. Upon the second indictment he was sentenced to 
pay a fine of $250, and to be imprisoned for the term of 12 months, and, 
in default of payment of the fine, to be further imprisoned until the fine 
is paid. Upon the tbird indictment he was sentenced to pay a fine of 
$250, and to be imprisoned for the term of six months, and, in default 
of payment of the fine, to be further imprisoned until the fine is paid. 
The aggregate term of imprisonment was therefore 36 months, and the 
fines amoûnted to $750. In the pétition for the writ of habeas corpus it is 
alleged, in substance, that, allowing the petitioner such déductions and 
crédits afi are provided by law, bis term of imprisonment bas expired, and 
that he is now held in custody solely for the collection of a debt, to wit, 
the fines imposed by the court. From the return of the warden of the 
State prison it àppears that, deducting the crédits allowed by law, the 
petitioner bas served bis time of 36 months' imprisonment, aiid that he 
is now held in custody by reason of the nonpaymentof the fines imposed 
as part of the sentence in each case. The petitioner allèges that he is 
being imprisoned for a debt, and that he is entitled to his discharge, on 
the ground that such imprisonment is illégal. 

Section 990 of the Revised Statutes provides as foUows: 
"Ko person sball be iiDpri,soned for debt in any state, on process Issuing 
from a court of tbe United States, where, by tbe laws of sucb state, imprison- 
ment for debt bas been or sball be àbolished. And ail modifications, condi- 
tions, and restrictions upon imprisonment for debt provided by tbe laws of 
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any state shall be applicable to the process issuing frora the courts ot t!ir> 
United States to be executed tlierein, and the saine course of proceedings shaU 
be adopted therein as may be adopted in the courts of such state." 

The constitution of this state provides, (article 1, § 16;) 
"No person shall be imprisoned for debt in any civil action or mesne or 
final process unless in cases of fraud; nor in civil actions for torts, except in 
cases of willful injury to persons or property; and no person shall be itnpris- 
oneâfora militia âne in time of peace." 

It is claimed that under this provision of the constitution imprisonment 
f<)i; debt bas been abolished, but it will be ohserved that the constitu- 
tioriàl provision relates only to civil actions, and even as to those impris- 
onment may still be imposed in cases of fraud and in civil actions for 
tdrt, \*here there bas been willful injury to person or property. It is 
urgedi however, that under this constitutional provision a modification, 
condition, or restriction bas been placéd upon imprisonment by the laws 
of this state, which, under section 990 of the Revised Statutes, is made 
applicable to process issuing from the courts Of the United States in 
criminal cases. This modification, condition, or restriction is claimed 
to be contained in section 1205 of the Pénal Code of this state, as fol- 
lovlrs: 

"Â judgmeht tllat the défendant pay a fine may also direct that he be im- 
prisoned until the'&ne be satisâed, specifying the extent of the imprisonment, 
whiétl tnust net exceed one day for every dollar of the fine^" 

. ,Iil Ex parte Rosenheim, 8Z Cal. 388, 23 Pac. Rep. 372, the suprême 
çourî of this state held that under this section there could be no further 
imprisonment for a nonpayment of a fine, where the fine was coupled 
with a sentence oi^ imprisonment; but that décision turned upon the 
wçtrding of section 1205 of the Pénal Code, and not upon the con- 
stitutional provision abolishing imprisonment for debt. The court sim- 
ply held that this section did not apply to cases in which the judg- 
ment is for a fine coupled with a sentence for imprisonnjent. It is ex- 
pressly stâted in the opinion of the court that the législature might, if it 
^aw fit to do sp, provide for the collection by imprisonnient of ail fines, 
yyhether the judgment be one of fine alone or one of both fine and im- 
prisonmenit; bntitwas held that the législature had not so provided, and 
therefore tjie judgment of the court in that case, imposing imprisonment 
until the fine, be satisfied, was void. 

. How the absence of législation qp the part of the state providing for 
imprisonment in default of payment of a fine can be made applicable to 
a case arising under a law of the United States is not very clear. It is 
true that counsel for the petitioner urges with great eamestness that a 
fine is a debt, and that, as there is now no law in this state for imposing 
imprisonment until a fine is paid, therefore this absence of law is a modi- 
fication or restriction upon imprisonment for debt. This argument is 
ingénions, bu^t it is not sound, for the reason that it is not based upon a 
Cprrect interprétation of section 990 of the Revised Statutes. Can it be 
supposed that congress intended to give to the states the power to regu- 
late and control the measure of punishments to be inflictêd by the courts 
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of the United Statea in the exécution of the criminal laws of the national 
jurisdiction? The construction contended for on behalf of the petitioner 
would largely involve this resuit, and make the punishment in many cases 
dépend, not upon the judgment of the court, or the laws of its jîirisdic- 
tion, but the diverse statutes of the différent states. Take, for instance, 
a statute of the United States imposing a âne and iraprisonment. In 
one state imprisonment would be continued until the fine is paid; in 
another state the fine would be discharged by imprisonment, at a cer- 
tain rate per day; while in another state the fine would be abolished al- 
together. It does not seem possible that such conséquences would bave 
been left to discovery by a process of verbal construction. It would be 
more consistent with the rules established for the construction of United 
States statutes to say that if congress had intended to so modify its crim- 
inal laws it would hâve done so by express and unequivocal language; 
But it is éonceding too much to say that congress bas omilted to express its 
will with respect to a limitation upon imprisonment for a fine. In the act 
of June 1, 1872, (17 St. at Large, pp. 196-198,) it is provided, in sec- 
tion 14, (sections 1042 and 5296, Rev. St.,) that a poor convict, sentenced 
to be imprisoned and to pay a fine or fine and eosts, and having been 
imprisoned 30 days solely for the nonpayment of such fine or fine and 
costs, may be discharged on application to a commissioner of a United 
States court for the district where be is imprisoned, upon showing that 
he is unable to pay such fine or fine and costs, and that be bas not any 
property exceeding $20 in value, except such as is by law exempt from 
being taken on exécution for debt. Having legislated upon the sùbjéct 
so as to provide for the discharge of the poor convict, upon certain con- 
ditions, after a service of 30 days for the nonpayment of the fine, how 
can it be said with reason that the discharge of the convict worth moré 
than 620 bas been left to be regulated by the laws of the state, when 
the conditions might be such as to discbarge such a convict without 
any service whatever for the nonpayment of the fine? Such an interla- 
cing of national and state authority in the exécution of the criminal laws 
of the gênerai government would only be tolerated where the procé- 
dure bas been clearly established. 

Returning now to section 990 of the Revised Statutes, it appears 
clear, in the light of thèse considérations, that it was intended to apply 
to civil cases only, and such has been the construction placed uponit by 
the courts. In U. S. v. Heioes, Crabbe, 307, the court went so far as to 
hold that the statute did not even affect the United States as a party to 
a civil action. This décision, however, has not been folio wed by the 
courts of the United States, and in U, S. v, Tetlow, 2 Low. 159, the ex- 
emption has been expressly denied. In U. S. v. Walsh, Deady, 281, 
the United States brought a civil action in the district court of Oregon 
against the défendant to recover certain penalties for making, prepar- 
ing, and selling matches without the same being stamped as required 
by the internai revenue laws. The court made an order for the arrest 
of the défendant, and, upon being arrested, he gave bail, whereupon his 
attorney filed a motion to vacate the order, on the ground that it was 
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Impf 6p6riy ' allowed. It was cJaittied that, as the constitution oî Oregon 
prOvMôd'thât there should be no imprisonment for debt in that statè 
except în caseof fraud or abseonding debtors, the United States was 
not entitled to arrest a défendant in an action for a penalty. The 
court, in denying the motion, Said: 

"Tté Word 'debt' la of very général use, and has many shades àt meaning. 
Lookihg: to the origin and progress of the change in public opi Dion, which 
flnally led lo the abolition of impriaon ment for debt, it is reasoiiable to pre- 
SUJne,t^t this provision in the state constitution was intended to prevent the 
useiesB tiild often cruel imprisoniiient of persons who, haVing honestly be- 
OQiboiéindèDted to another, are unable to pay as they undertook and promised. 
In this viëw of the matter, the clause in question should be construed as if it 
reàd: 'IFhereshall be no iuiprisonment for debt arising upon contract, ex- 
press or implied, except,' etc. Such is aubstantially the language employed 
in the législative acts of most of the status abolishlngimprisonment for debt, 
and therecan be but little doubt tb0,t itbis was the end which the framers of 
the constitution had in view, as well as the popular understanding of the 
clause wHen the instrument was adopted at the poils." 

In Low y.Durfee,5 Fed. Rep. 256, Judge Lowell, în the circuit court 
of Massachusetts, held that — 

"The intentpf Rev. St. g§ 990, 991. is that in civil actions for debt the de- 
fendant shall be subject to imprisonment, and be released therefrom precisely 
as be would be under the law of the stàte." 

In McCcoly. State, 2i Ind, 127, the défendant was sentenced to pay 
a fine of five dpliars and costs, apd stand committed until the fine and 
costs were paid. It was claimed that the court erred în adjudging that 
the défendant çhould be comniitted for the payaient of costs, for the rea- 
son that tbe coéts were due to private parties, officers, etc., and, as the 
constitution prohibited imprisonnient for debt except in cases of fraud, 
the imprispnmentof the défendant until the costs were paid was in con- 
fliot with the constitution of the state. The court disposed of this claim 
in the foUowing language: 

"The çpsts are but an incident of the fine assessed. resulting from the same 
act; and, although they are due to the officers of the court and witnesses for 
services rekdérôd in the course of the prosecution, they are adjudged against 
the défendant because of his criminal act, and may be fairly regarded as a 
part of tlie pùniBliment. The fine, when assessed, becoines a flxed liability to 
pay the state a deâhite amount of money. The costs are taxed, and are due to 
the officers and Witnesses; and weareataloss to perceive upon what prin- 
ciple the latter is adebt, within the.meaning of the section of the constitution 
referrèd tp,,,whiie the former is not. The faet that the one is payable to the 
state and ttïèpthefto individual3,we think lîurnishesnO grôund for such a 
distinetioni In oiir opinion, heithër of them is a debt, within the meaning oJ; 
the cohstitutional provision referrèd to, and the judgment of the court below 
was therefore correct." 

It is cleàr fhat a fine imposed for the violation of lawa for the punish- 
ment of <iriméà and misdëmeanoïs is not such a debt as is within the 
scope of provisions of the constitution abolishingimprisonment for debt, 
and 'seétibn 990 of thé Eevised Statutés is therefore not applicable lo a 
crimihàl CiàBe. The petîtiôner is renianded to the custody of the Warden 
of the State prison; 
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Uammond Bhckle Co. v. Goodyear Rubber Co. et al. 

(Circuit Court, D. Conneoticut. November 5, 1892.) 

No. 700. 

1. PATBIÎT8 roK Inventions— AsTicaPATioN—SHOE Bocklbs. 

Clalm 1 of letters patentNo. 301,884 issued July 15, 1884, to Théodore B. King and 
Joseph Hammond, Jr., for an overshoe olasp, consistlng ia the combinatrion of a 
catch plate, a tong^ue piroted directly to the tongue plate, and the tongue plate ez- 
tending rearward of the pivot, and in oohtact wlth the catch plate, when the parts 
are engaged, was not anticlpated by either the Hartzhorn patent of 1849, No. 6,786, 
or the Budd patent of 1871, No..l20,328. 

8. Samb— Inpringbmekt. 

The said claim is infrlnged by a buokle made under letters patent No. 418,924, is- 
sued January 7, 1890, to John Kase, which shows a rearward extension of the upper 
plate, altbough it diSers f rom the IKing and Hammond buckle In certain other re- 
spects. 

In Equity. Bill by the Hammond Buckle Company against the 
Goodyear Rubber Company and others for infringement of letters patent 
No. 301,884, issued July 15, 1884, to Théodore E. King and Joseph» 
Hammond, Jr., for an overshoe clasp. The alleged infringing buckle 
■was made by défendants under letters patent No. 418,924, issued Jan- 
uary 7, 1890, to John Nase. A motion for preliminary injunction was 
heretofore denied. 49 Fed. Rep. 274. The case is now heard on the 
merits. Decree for complainant. 

George H. Hey, for complainant. 

C. H. DueU, for défendants. 

TowNSEND, District Judge. This is a bîU in equîty for the alleged 
infringement of letters patent No. 301,884, dated July 16, 1884, for 
overshoe fastenings, with prayer for an injunction and an accounting. 
The first claim of said patent is the only one involved in this suit, and 
is as folio ws: 

"(1) In comblnation, the catch plate, the tongue pivoted directly to the 
tongue plate, and the longue plate extending rearward of the pivot, and in 
contact with the catch plate when the parts are engaged, ail substantially as 
described." 

The défenses are anticipation, lack of patentable invention, and non- 
infringement. The question of validity bas been twice argued in this 
court, and decided in favor of the patent in BucUe Co. v. Hathaway, A8 
Fed. Rep. 305, 834. In the opinions of the court therein said first 
claim of the patent in suit was fully explaiued and construed. Upon 
the question of validity, I shall therefore confine myself to a considéra- 
tion of the new matter presented by défendants. 

The défendants hâve introduced as additional évidence of anticipa- 
tion a number of patents and exhibits which were not before the court 
upon the former liearings. Several ofthe patents are for articles such 
as corkscrews and button hooks, so pivoted to a handle as to be carried 
in the pocket. They do not suggest the invention embodied in the first 



588 FEDERAL BEPORTEB, Vol. 52. 

daim of the patent in suit, as heretofore construed by this court. But 
defendaqJn afeim that anticipation is shown by other patents alleged to 
be analogous to that of the complainant. They rely especially upon the 
Hartzhorn patent, No. 6,736, granted in 1849, and the Budd patent, 
No. 120,328, granted in 1871. The Hartzhorn patent is for an improve- 
ment in buckles used for suspenders, and which, it is stated, may be 
used for other purposes. The mode of attachment of the tongue directly 
to th& tongue plate is praçtically the same as that of the Hammond and 
Kijlg patent, No. 191,758, which was pàssed upon by this court in the 
Hathaway cases, and found not to anticipate the patent in suit. Fur- 
thermoite, the Hartzhorn patent shows the tongue pivoted above the 
main plate, which is not bifurcated. The spring plate does not extend 
beyonid; the pivot bearings. This construction is very différent from 
that çtjf thç pa.tent in suit. The two exhibits, "Hartzhorn's Modifîed 
Clasp," differ materially from the invention claimed in the patent itself. 
If Hartzhorn had invented in 1849 such a buclde as is shown in "Mod- 
ifi^d'Clâsp 'No. 2," there would hâve been little occasioû for the numer- 
ous inventions and patents in this départment during the past 40 years. 
The Budd patent is for a check-reinfâstener. It is not designed for any 
uJse toalogôus to that df the patent in suit. Its only engagement is 
wiiénït'îà bpen. There is hb occasion for the rearward extensions of 
côttiplttitlàiit'S patent, airld I do not fiùd any such extension claimed in 
BuUd's patent, or shown in the drawings. But, even if such extensions 
as are contained in the models shown by défendant correctly represent 
the patent, it does not seem to me that they furnish any proof of antici- 
pation. The tongue of complainant's patent could not be used in com- 
bination with the plates in the Budd clasp because of the spring in the 
lower plate. There is no bifurcation ■ in the lower plate of the Budd 
patent, and if one is made, as in the "Bndd Modified Clasp," it so weak- 
ens the support of the' tongue pivot in its socket as to render the device 
impracticable when applièd to buckles. Again, neither of the modified 
exhibits shown opérâtes to so lock the parts together when closed as to 
prevent the tilting down of the take-up plate. I am unable to find the 
invention of tbè complainant in any of the other patents introduced by 
the defendahts. 

The contention of the défendants that the rearward extensions of the 
tongue plate in, the patent in suit db not involve patentable invention 
was disposed of in Buclde Co. v. Hathaway, mpra, in favor of the patent. 
F(Jr ihe réasons already stated, I do not find anythingin the additional 
évidence introduced which would lead to a différent conclusion. 

nïpië additional évidence as to the state of the art, especially the piv- 
oted pocket tool: patents, confirm the view tak en by the court in the 
Hathaway Case, that the mère elongatiôn of the tongue plate would not 
haye been patentable, but that the mode in which the extension was 
accomplished in the patent in suit, and thecatch plate supported thereby, 
was patentable. . : ,. 

The défenses of anticipation and lack of patentable invention are not 
sustained. 
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The défense of non-infringeinent présents a much more difBcult ques- 
tion. The défendants' buckle is made under letters patent No. 418,924, 
issued to John Nase in 1890. Its construction was fully explained by 
the court in its opinion denying complainant's motion for a preliminary 
injunction. 49 Fed. Rep. 274. As stated. by Judge Shipman, in that 
opinion, in défendants' buckle the catch plate is in part supported by 
the upwardly projecting ends of the îower plate. It will be seen, by a 
comparison of the two patenta, that the construction of défendants' clasp 
differs substantially from that of the plaintiff. In the opération of de- 
fendants' buckle, the catch plate is in part supported by the upwardly 
projecting ends of the Iower plate. The bifurcated rearward extensions 
serve to protect the upward extensions against strain when the buckle is 
in use. One of complainant's experts admits that the arms of the 
Iower plate do not so project rearwardly as to form a bearing for the 
catch plate. I am not prepared to say that the patent of défendants 
does not possess the élément of novelty in the changed angle of the 
Iower extension to support the pintle. It may be an improvement upou 
the invention embraced in complainant's patent. But such invention 
cannot be used, as in this case, in connection with the rearward ex- 
tensions, 80 as to appropriate the invention of complainant. The rear- 
ward extensions of the upper plate of défendants' buckle do seem to me 
to infringe upon complainant's patent. It may be true that they serve 
to " prevent the upturned lips from being bent out of shape or broken 
when the buckle is in use;" but they also, as in complainant's patent, 
prevent the cloth of the overshoe from getting caught in the bight of the 
tongue, in the act of closing the tongue into engagement with the take-up 
plate. It also appears that, when the tongue and the catch plate are 
first engaged, the catch plate resta upon the rearward extensions of the 
tongue plate in exactly the same way as in the patent in suit; and if the 
engagement be made with each slot successively, and upon feet of différ- 
ent sizes, adapted to the successive slots, it will be found that the catch 
plate is generally, while in use, supported by the rearward extensions, 
and only incidentally or momentarily , if at ail, upon the upturned lips. 
I do not think that the faCt that the upward extensions may thus inci- 
dentally support the catch plate prevents infringement. The rearward 
extensions of the upper plate, not the upward extensions of the Iower 
plate, form the bearing surface for the catch plate when the parts are 
first engaged. It will be seen by an examination of the spécification 
and drawing, Fig. 2 of the patent in suit, that the term " engaged " ap- 
plies to the parts at the first moment of engagement as weîl as when 
closed. 

In the opinion of the court denying the motion for a preliminary 
injunction, the court suggested that, although the rearward extensions 
of the Iower plate of the patented buckle might nominally exist in de- 
fendants' buckle, it was not clear that they extended rearwardly of the 
pivot, as contemplated in the patent. The view which I hâve taken 
renders it unnecessary to décide the question of infringement upon this 
ground. I am satisfied that in practical use the bifurcated rearward 
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extensions of défendants' buokle perform the same fiinctlons as those 
akeady constraècî'and tiâ}Ûdioèi.iéÛ'iû'UvoT of thé èomplailiant's patent. 
Let there be a decree for au iiijuiDctiçin and an acboutiting. 



Sawybb SFDn>i:.B Co. a al. v. W. G. & A. B. Mobrison Co. 

(Cireu/tt Court, D. ÇonnecMçttt. September 86, 1892.) 

L Patents foe linniiirTioiîs— NoVStTT— ISpiifiiiso IiUoBmigs. 

In letters patent No. 268,678, itsneâ Felbruai^ 14, 1882, to John K. Atwood, for an 
Improved support for Bpinâles.in spinntne machines, the oharacteristlo feature of 
the Invention Is "a supporting tube whlch Is flezibly mounted with relation to the 
spindle rail, and contalns the step ànd bolster bearings for the spinale, so that the 
latter and pid tube may movet togeth^r laterally in ail directions during the selt- 
adjustment of the spinale, whtle catryihg an unequally balanced bobbin and its 
yam, inste d ot relying upon the moTement of the spinale and its bearinpr within 
and independenUy of Oxe supporting tube, as heretofore. " Beld, that tbis inven- 
tion possesséd patentable noVélty over the spindle support of Francis J. Rabbeth, 
eovered by letters patent No. 837,129, Issued in 1880, and Over the ùnpatented Dan- 
f orth spindle of 1842. 

I, BàMB— InFRJNOIEMBNT— CoLOBÀBUt Cbanoss. 

The 2d, 8d, and 6th clàims éf the Atirood patent are lufringed by a device sub- 
•tantisUy similar in f orm, exeept that the bottom of the supporting tube is sur- 
rounded by a olosed oil oup, whicb prévents the f acility ànd promptness with whlch 
theflézibilitvof the8(>indle<3an begraduated; for acopyistcannot éscape infringe- 
mentby adding f eatures whiçh binder the patented combini^tion from exhibitlng 
■orne of itft minor adrantages. 

In Equîty. Bill by the Sawyér Spindle Company and others against 
the W. G. & A. R. Momson Company for infringement of a patent. De- 
cree for cobiplainantâ. 

HM,, Éichixrdson <b Storrow, for Complainants. 

CSWfe» Z. .Burde^f, for défendant. 

Shipman, Circuit Judgô. Hiis is a bill în equîty, which is founded 
tlpon thé alieged infrïhgeniént of ïettéïB patent to John E. Atwood, No. 
258,672, dated S'ebrnàry 14, 1882, ft)|r an injproved support for spindles 
iii spinning machinés. The application was filed Fèbruary 27, 1880. 
The invention was made in Jtily, 1878, and antedâtes the patents to 
John Birkenhead, No. 214,760; the English patélit to Haddan, sealed 
^Fèbruary 7, 1879, and the two pàteiits to J. E. Braunsdorf, Nos. 214,- 
â^S ànd 214,356, — which were âll applied for iii or after September, 
1878. The step of a spindle is the lower end of its vertical shaft, and 
i-evolves within the step bearing in W^hich it is located. The bolster of 
a spindle is its cylindrical part, and revolves within thebelster bearing, 
whiéh is a ring siirrbnndvrig the bolster. Formefly the step bearing 
t^kè pîaced in a hoirizontâl iail, wHill^ the bolster bearing was mounted 
îç àtiother rail, aujjported above thé stêp rail, each ôf thèse bearings be- 
iiig'Aéarly rigid. The spindle eairiés a bobbin ànd its yàrn load, and 
hëlther of the three is màde pérfeôtly true, and therefore neither is 
équally balanced. The ihéqiîalitiès of the load create a tendency to vi- 
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bradons or "gyrations" of the spindle, which must bave high speed, if 
rapid work is lo be attained. A construction of the bearings >yhich 
should permit the spindle to yield laterally, and tbus permit greater 
speed, was important. The bolster rail, upon which was mounted a 
nearly rigid bolster bearing, was therefore disused, and a spindle was 
constructed, and is commonly used, with a sleeve attached to the spin- 
dle blade so as to encompaas a support containing the bolster bearing. 
The step bearing is in the closed end of the bolster support, and the 
frame requires only one spindle rail. 

The Atwood invention is of this class of spindles, and was an im- 
provement upon the spindle support of Francis J. Rabbeth, which was 
invented in 1878, and was patented in 1880, by letters patent No. 227,- 
129. The priority of the Rabbeth invention is admitted in the Atwood 
patent. The Rabbeth structure had à supporting tube rigidly connected 
with the rail; a bolster bearing, which was a thin tube affording a lat- 
éral bearing surface for the spindle; a yielding cushion between the bol- 
ster bearing and the supporting tube; and a step bearing within the sup- 
porting tube. This tube may constitute the step bearing, but the step 
bearing and the bolster bearing are sépara te pièces, and consequently 
the spindle and the bolster bearing can vibrate in ail directions. This 
spindle had a rapid sale. It had great capacity for speed, beéause the 
yielding packing or cushions cushioned its vibrations; but, using the 
language of Gen. Draper, of the Hopedale Mill, whose firm built aùd 
sold it, and whose expérience in spindle manufacture makes him a very 
compétent witness, "owing to the narrow space in which the cushion is 
necéssarily confined, it wiU not serve its cushioning purpose satisfacto- 
rily, if the vibrations or gyrations become extrême." The packing was 
beaten upon as the spindle vibrated, "became thin, and was eut in two 
at the space between the bolster and the step." The spécification of 
the Atwood patent say s: 

"The characteristic featnre of my présent invention is a supporting tube, 
which is flexibly mounted with relation to the spindle rail, and bontains the 
step and bolster bearings for the spindle, so that the latter and said tube may 
raove together laterally in ail directions during the self-adjustment of the 
spindle, while carrying an ' unequally balanced bobbin and its yarn, instead 
of relying upon the movement of the spindle and its bearings within and in- 
dependently of the supporting tube, as heretofore in this class of spindles. 
By reason of my improvement, the means whereby the movable capacity or 
flexibility of the spindle is afEorded are rendered openly accessible, and more 
easily renewed, if ueed be, than heretofore; and, fnrther, elastio materials 
may be successfully employed, which would be liable to injury and rendered 
înelastic by oil if located within the supporting tube, as heretofore. I am 
also enabled to readily graduate the degree of flexibility of the spindie with 
relation to the spindle rail, so as to accommodate the self-adjusling capacity 
of th« spindle to the various conditions incident to its use in working with 
bobbins materially differing in size and weight. AU of thèse advantages are 
due to the novel characteristic feature before referred to." 

Thé claims of the patent, which are said to bave been infringed by 
the défendant, are as tbilows: 
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"(2^ The combinafcioD, sabstantially as bereinbefore described, witb a spin- 
dle rail, of a sleevé whlrl driven spindle, a base pièce rigidly fixed to the spin- 
dle raîl, and a comblnçd bolster and step mounted looseJy in said base pièce, 
and secured thereto by ayielding attachaient, as setforth, (3) Thecombi- 
nation, substantially as bereinbefore described, of a spindle rail of a spinning 
machine, a spindle, and a supporting tube, âexibly mounted with relation to 
the spindle rail, and containing step and bolster bearings. '='' * * (5) The 
combination of the spindle rail, the spindle, the supporting tube, loosely 
mounted with relation to the rail, and containing the step and bolster bear- 
ings for the spindle, the spring, and the nut for compressing it, substantially 
as described." 

The bolster bearing and the step bearing are formed in one tube, called 
the supporting tube;, and consequently move together, and are in line 
with each other. The connection between this tube and the rail is 
yielding. A hole Isrger than the tube is bored throngh the rail, or 
through, a basé pièce in the rail, and the lower eud of the Connecting 
tube is extended through the rail far enough to enable the tube to be se- 
cured by a nut at its lower end, and by a spiral spring surrounding the 
tube below the rail. "The spring serves as a cushion against the rock- 
ing or tipping of the spindle," and is strong enough to resist a heavy 
stifliin. By altering the position of the nut, the pressure of the spring 
can be adjusted tp différent loads upon the spindle. In one form of the 
device, a cushion of leather is placed between the flange of the tube and 
the top of the rail. In another form, shown in Pig. 4 of the drawings, 
this;, annulus is omitted; the, tube does not rest upon the rail, but upon 
a base tightly secured in the: rail. Tbe spiral spring bears against the 
bottom of the ba^e instead of against the bottom of the rail. The sup- 
porting tube, within which are, formed ,.both the step bearing and the 
bolster bearing, and flexibly mounted upon or in relation to the support- 
ing rail, the tube moving out of position under the influence of the vi- 
brations of the spindle, together with the manner in which the tube is 
secured to the rail, so that graduated pressure can be given and strength 
can be secured, are the important features of the patented device. It 
had room and strength to resist heavy strains, speedily received favora- 
ble récognition and success, and has gone largeîy into use. The com- 
bined bolster bearing and step bearing in one tube, which is flexibly se- 
cured to the base pièce or rail, distinguishes it from the Rabbeth de- 
vice. 

The défense is twofold : (1) That the improvement is not a patent- 
able invention; and, (2) if it is, it is of so narrow a character that there 
is no infringenient. Upon the question of patentability, the contention 
is that self-adjusting spindles and supporting tubes, which contain both 
step and bolster bearing, are old, and that a spiral spring and nut, for 
the purpose of a yielding support to a sleeve or a spindle, are also old, 
and that theré wâS no invention in moving the flexible Connecting means 
from a point adjacent to the rail, as in the Danfprth spindle, or from 
within the tube, as in the Éabbeth spindle, and puUing it on the oùt- 
side of the tube, and below the rail., This statement gives but an im- 
perfect account and idea of the patented invention. There were in pre- 
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vîous structures — for instance, in the Rabbeth device — a tube which 
might be said to contain or include the two bearings for step and bolster, 
but there was no tube which combined the two bearings in one pièce of 
métal, so that both moved with the spindle and in line with each other, 
whereby the danger that one of the bearings would bind upon the spin- 
dle was removed. It is true that prior déviées contained somewhere a 
yielding spring and a nut. The spring or cushion of the Rabbeth de- 
vice bas already been explained. The unpatented Danforth spindle of 
1842 had a deàd spindle with a rotating sleeve, which carried the bob- 
bin and was itself moved up and down on the dead spindle by a travel- 
ing rail, with which it was connected by a spring plate, spring, and nut. 
This spindle was of an entirely dififerent class from thàt of the Rabbeth 
and Atwood spindles, it had no supporting tube, and the mechanism 
oontains no idea of adapting itself to the vibrating movëments of the ro- 
tating sleeve. The fact that it had a spiral spring has no bearing upon 
the question of patentability. The flexible support of the Atwood tube 
below the rail is far more than a change of the position of the Rabbeth 
cushion from the inside of bis tube. The resuit is to cushion, but the 
method by which the cushioning is produced is very dififerent. 

The spindle of the défendants does not bave the washer below the 
flange of the tube, and therefore does not infringe the first and fourth 
claimS of the patent. Instead of screwing the base pièce of drawing No. 
4 into the rail, the défendant inserts in the hole through which the base 
pièce would pass an oil cup, which is also secured in the rail with a set 
screw. It is the Atwood spindle of drawing No. 4, plus an oil cup, and, 
if the oil cup was omitted, it is substantially admitted that infringe- 
ment would exist. But it is claimed that the improvement, if patent- 
able at ail, is a narrow one, and cqnsists in the spécifie arrangement of 
the flexible cinnection so placed as to secure certain advantages, and 
that, if auother mode is adopted which does not secure thèse advantages, 
there is no infringement. Surrounding the bottom of the tube with a 
closed cup does prevent the nut and spring from being easily accessible, 
and prevents the facility and promptness with which the flexibility of 
the spindle could be gradua ted; but a copyist cannot escape the charge 
of infringement by adding to bis copy a feature which hinders the pat- 
entdd combination from exhibiting some of its minor advantages. Lei 
theie be a decree for an infringement of the 2d, 8d, and 5th daims, and 
for an accounting. 

V.62F.no.6— 38 



Seattle & M. Ry. Co. v. State a cX. 

(CtrcMit VavLrt, i).WashAngUyn,N. V. Septen^ljer 34, X893.) 

1, BBKQTM. OF ÇAtJSBS— Sbpajiablb Conteovebst— Condemnation Proceedinos. 

jpiroceédlngS for thè coadeinnàtiOD of a right of way in the state of Washington 
cànttat be Temoved into a fed«rai court by corporations of Oregon and New York, 
yrhioli;ara jolned as défendants, unless the record shows a separable controversy. 

3. SUra-rF^DBEAL CORPORATION. 

FroCeedings for the cbndemnation of a right of way eannot be removed into a 
feder^ court by a feder»! borporiatlon jpined as a défendant, when it does not ap- 
pear that B,ucb aoj^oratlon is ooncerned in the litigation, for in such case the record 
abes not show that thé basé Is one arising under the constitution and laws of the 
United StateSt Union PoC. By. Co. v. Kamsas City, and Union Foc. Ry. Co. t. 
Jtfj/«r»,,6 Sup. et Rop. 1U8, 116 0. S. 1, dlstingulshed. 

At Law. Condemnation proceedings brought by the Seattle & Mon- 
tana Eailway Company against the state of Washington, the Columbia 
& Puget Sound Railroadi Company, the Oregon Improvement Company, 
theFarmers' Loan&Trust Company, the Northern Pacific «fe Puget Sound 
Shore Railroad Company, the Northern Pacific Railroad Company, and 
King county, to setaire a right of way. The action was commenced in 
the superior court of the state of Washington for King county, and re- 
moved into the United iStates circuit court by the Northern Pacific Rail- 
road Company, the OiJ^on Improvementv Company, and the Farmers' 
Loan & Trust Company. On motion to remand. Granted, 

Burke, Skepherd & Wooda, for plaintiff. 

.4. Jf. J5wiieg(A, for défendants. 

ÏIanfoRD, District Judge. The Seattle & Montana Raiiway Company , 
a corporation organized uhder the laws of the state of Washington, and 
owner of the western division of the transcontinental line known as the 
"Great Northétn Railwày," commenced this proceeding in the superior 
court of the state df Washington for King coUnty, for condemnation, 
under the laws of thé stâte, for right of way purposes, of a strip 60 feet 
^ide in Railroad avieïiue, in the city.of Seattle, extending from the 
nSrthern line of YeSler avenue in a southerly direction to the location 
of^à ôite selected for ità proposed dépôt and terrninalground; and a strip 
of the same width for a branch curving from Railroad avenue near 
King Street, in a southeasterly direction, and extending to thecity lim- 
its. The scheme involves the crossing and recrossing of two existing 
lines of raiiway by four tracks, each of which is designed to be operated 
as part of the main line of said transcontinental raiiway; and also a 
crossing by said four tracks of spur tracks, wharves, and other perma- 
nent improvements, and the rebuilding or removal of existing inclines 
and elevated raiiway tracks, which were constructed and are in use for 
convenience in the transfer of freight from cars to ships and vice versa. 
The space which the plaintiff is thus seeking to appropriate is upon the 
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water front ofthe city, wholly outside of the meanderlineof the barbor, 
and below the Une of ordinary high tide. 

The several défendants are joined because they respectively hâve or 
daim interçsts in the promises as follows: The state of Washington is 
supposed to be the owner of the fee; King county claims a lien upon a 
portion of the promises for delinquent taxes; the^ Columbia & Puget 
Sound, Railway Company and the Northern Pacific & Puget Sound 
Shore Company, two local corporations, jointly own the right of way of 
the two existing lines of railway, and the company first mentioaed also 
owns the wharves, spur tracks, inclines, and elevated railways above 
mentioned; the Oregon Improvement Company, a corporation of the 
state of Oregon, owns ail the stock of the Columbia & Puget Sound Com- 
pany, and has the management and use of ail its property; the Farmers' 
Loan & Trust Company, a corporation of the state pf New York, is a 
mortgagee of the property owned and controlled by the Oregon Improve- 
ment Company; the Northern Pacific Railroad Company appears to 
hâve an interest in the property of the Northern Pacific & Puget Sound 
Shore Railroad Company, the nature of which is nol disclosed, and it is 
operating one of said existing lines of railway. The défendant last 
mentioned is a corporation created by an act of congress, and, on the 
ground that as to it the suit, is one arising under the constitution and 
laws of the United States, it filed a pétition and bond for the removal 
of the cause to this court. The Oregon Improvement Company and 
the Farmers' Loan & Trust Company also filed their pétitions and bonds 
for removal, each claiming a right to hâve the case removed to this court, 
because ît involves a separate controversy as to it, and that it is a citi- 
zen of a state other than Washington, of which the plaintiff is a citizen. 
The record bas been brought hère, ànd now the plaintiff moves to re- 
mand, claiming that this court is without jurisdiction. 

When a number of persons ha.ve been joined as défendants in an ac- 
tion, and the nature of the controversy does not appear upon the face 
of the record, the bare assertion in a pétition for removal, by one de- 
fendant, that there is a separable controversy, is not sufficient. A pro- 
ceeding which abruptly terminâtes the progress of a case in a court of 
compétent jurisdiction cannot be justified if the facts which the law pre- 
scribes as esseptial do not afBrmatively appear. Thèse observations are 
aimed at the pretensions of the Oregon Improvement Company and the 
Farmers' Loan & Trust Company, and, in disposing of the questions in- 
troduced into the case by the attempt of said corporations to remove it 
into this court, it is only necessary to add the statement that the court 
is unable to fii:(d in the record any facts upon which a separate contro- 
versy between the plaintiff and either of said corporations can be predi- 
cated. On the contrary, enough appears to show that the interests of 
the said corporations are so blended with the Columbia & Puget Sound 
Company that it will not be possible to détermine any controversy af- 
fecting them without touching the last-named Company. 

In behalf of the Northern Pacific Railroad Company, it is insisted 
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that, upon thé authority of the décision ôf the suprême court in the Re- 
moval Cases, 115 U. S. 1, 5 Sup. Gt. Ryp. 1113, especially the case of 
Union Poe. By. Go. v. Kansas City, the rightof said défendant to remove 
the case to iMis court must be affirmed. In the case referred to ( Unwm 
Pac. Ry. Co. v. Kànsas City) the city govemmént was endeavoring, in 
one proçeedîû^ against ail the owners of real estate situated within a cer- 
tain district, to fix the amounts to be paid as damages resulting from 
the widening of a Street extending through the railway company's dépôt 
grounds; and also the amount of assessmeuts to be levied upon property 
within the district, according to a scheme for providing a fund out of 
which to pay the damages by assessing the property benefited by the 
improvement. After an appraisement had been made by a jury consti- 
tuted according to spécial statua tory authority, and their appraisement 
liad been confirmed by thé ma^ôr and common counci] of the city, ap- 
peals were taken, and thëreupon the proceeding became a case pending 
in a court of the staje oî Missouri haviiig authority conferred by the 
laws of said state to àdjudicate ail raatters of différence between the par- 
ties. The Union Pacific Company then removed the case to the United 
States circuit court, a motion to remand was granted, and the case was 
then taken to the suprême court by a writ of error. The suprême court 
held that there appeared to be a distinct controversy as to the amount 
to be paid to the rail wày Company as damages; and a second distinct 
controversy as to the amount of the asSessment to be levied upon its 
property; and that there might be a third distinct controversy as to the 
right of the city to appropriate any part of the dépôt grounds for a street. 
The railway company bèing a corporation created by an act of congress, 
and ail its rights to transact business, acquire and hold property, and 
prosecute and défend suits, being conferred by the laws of the United 
States, the case was considered to be one arising under the constitution 
and laws of the United States. On theSe grounds, the suprême court 
held that the case was one of which the circuit court had jurisdiction, 
and that the order remanding it was erroneous. But the case at bar is 
différent. Thé record before rue fails to disclose the nature of any con- 
troversy to which the Northern Pacific Railroad Company can be a party. 
Whatever interest said company has in the subject raatter of the litiga- 
tion is concealed, ând the attitude which it will assume towards other 
parties tô any controversy inyolved is a matter of mère conjecture. At 
présent, the caée appears to be complicated by the blended and the con- 
flicting interests and clainis of ail the défendants, but how the Northern 
Pacific Railroad will be affected, or what interest it has to be protected, 
is not clear. It is my opinion that although said company is a fédéral 
corporation, for failure to show that it is concerned in the litigation, 
the record dbes not show that the case is one arising under the laws 
of the United States, oï that it is within thô jurisdiction of this court. 
I hâve considered the point made by counsel for the plaintiff, that ail 
the défendants did not join in petitioning for the removal of the cause 
to this court, but I am unwilling to rest my décision granting the mo- 
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tion to remand on that ground. The décisions of the suprême court, 
which were cited upon the argument, do not support counsel in the po- 
sition taken. A case not cited by counsel ou either side is to the con- 
trary. MitchM v. Smak, 140 U. S. 406, 11 Sup. Ct. Rep. 819, 840. 
True, the opinion does not in words déclare that a case arising under 
the laws of the United States can be removed from a state court to a 
United States circuit court, by the pétition of only one of several de- 
fendants, but the case was such a case, it was removed upon such a 
pétition, the questions as to the sufRciency of the pétition and the ju- 
risdiction of the circuit court were contested and were squarely met 
and decided by the suprême court, and the efifect of the décision is to 
afSrm the right of one of several défendants to remove a cause, if it 
be a case at law or in equity, arising under the constitution or laws 
of the United States, and cognizable in a circuit court. 

The motion to remand will be granted for Teasons indicated, and 
which may be restated as foUows: First, the grounds for removal al- 
leged in the pétitions of the Oregon Improvement Company and the Far- 
mers' Loan & Trust Company do not appear to exist, as the. record 
fails to show that there is any controversy involved in the case which 
can be maintained by either or both of said corporations without the 
aid or support of the other défendants; second, the case does appear to 
be one arising under the copstitution or laws of the United States, as 
the record does not show that there is any disputed question which 
will require for its décision the application or interprétation of any pro- 
vision of the constitution or laws of the United States, nor that the 
Northern Pacific Railroad Company is so related to the case as to be af- 
fected by the détermination of any controverted question. 
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The h. F. Dimock. 

The Alva, 

MoBRisoN e. MetkopolMak S. S. Co. ef oî. 

ÇDislHct Court, S. D. New Yqrlt. October 7, 18920 

1. Limitation or Liabilitt— Who mat Iottitittb Proobbding. 

Unâer the limitation oi liability statutes, any damage créditer may tnstitute pro- 
œedinga to arrest tlie ofCendlng vessel, aaa to liave the amount of &\1 damages, as 
well as the value of the vessel, judicially ascertained, and the proceeds of the ves- 
sel and f reigbt dlÉitribated pro rata among ail olaimants. 

2. Samb— Appeaisbmbnï and Stipulation— Ex Pabtb Afflioation Valid — Sctbse- 

QCBKT Soit DisMissaD. ' 

Where, ttnder admirait; mie 54, a stipulation Is glven for the value of the vessel, 
instead of thé "tïanster " provlded for by statute, a "due appraiéement " of the ves- 
sel ia requisite to the valldity of the proceeding, As, however,. it is compétent for 
a court, naviug ordered an ex parte appraisement, to order a reappraisement and 
further seourity on cause shown by any oréditor, the mère f aet that the first ap- 
praisement and giving of the stipulation were eje varte does not rçnder the proceed- 
ing void, or invalidate an ex parte injuuction against other suits; and a subséquent 
suit in anothèr district, for tue same cause, sliould be dismissed. 

In Âdmiralty. Motion to sét àside process and to dismiss libel. 
Graoted. 

6. E. P. Hmoàrd, ioT lihélant. 

Èenedia & Bénédid, for thé H, F. Dihaock and Metropolitan S. S. Co. 

iîoot À CZarfe, fôr W. K. Vanderbilt. 

Bkown, District Judge. The libelant was master of the yacht Alva, 
the property of the respondent Vanderbilt, at the time of the collision 
between her and the steamship H. F. Dimock in Vineyard sound, on 
the morning of July 24, 1892. The yacht was so damaged by the col- 
lision that she sank and became a wreck, The libel allèges that before 
collision she was of the value of $300,000; that her wreck was of very 
small value, realizing on the sale at public auction only $3,500; that the 
' collision was by the fault of the steamer; that the libelant thereby suf- 
fered the loss of his persoual property on board to the amount of$l ,306.80; 
that divers other persons, besides the libelant and the owner of the 
yacht, sufifered loss and damage to their property on board; that the 
loss and damage aforesaid were without the privity or knowledge of the 
steamship Company; that its liability is limited to the value of the 
steamer and her freight, which was insufBcient to pay the damages sus- 
tained by the libelant and others; and that the value of the Dimock and 
freight exceeded $200,000. The relief prayed foris that the sleamer be 
arrested and broughtinto court; that the whole amount of the losses and 
damages suffered through the collision be ascertained, as well as the 
value of the steamer; and that the proportionate amount of each damage 
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claimant may be ascertained and pajd from the proceeds of the ship and 
freight. The libel was filed on September 30th, and on the same day 
the steamer was arrested under process issued to the marshal. 

Such a proceeding by one creditor in behalf of ail to obtain the relief ' 
afiforded by the actlimiting liability, though infrequent, is in accordance 
with the provisions of section 4284 of the Revised Statutes, as interpreted 
by the suprême court in the case of The ScoÛand, 105 U. S. 24, 33-35, 
this being one of the four modes in which the statute may be availed of, 
viz. : (1) By the simple answer of the shipowner when sued; (2) by his 
libel or pétition, ofFering a transferof the ship to a trustée appointed by 
the court under section 4285; (3) by a similar libel or pétition ofifering 
instead of a transfer of the ship, a stipulation, under rule 54 of the su- 
prême court in admiralty, to pay her value as appraised under the order 
of the court, or a depositin court of the amount of such appraised value; 
or (4) by à creditors' suit for an apportionment and pro rata distribution, 
as in the présent case. See The Nwth Star, 106 U. S. 17, 27, 1 Sup. Ct. 
Rep. 41; Providence & N. Y. S. S. Co. v. HUl Manufg Cb., 109 U. S. 
578, 591-595, 3 Sup. Ct. Rep. 379, 617. 

A motion is now made to dismiss the libel, upon the ground that pro- 
ceedingsto lirait liability had already been duly taken by the owners of 
the steamship in the district court of Massachusetts on the 16th of Au- 
gust last, in whicb court a stipulation for value was given after appraise- 
ment, and that that court has full jurisdiction of the cause, where it is 
now pending, and in which an injunction order, restraining ail other 
suits, was issued on the 17th of August; of ail which the libelant had 
notice before this libel was filed. 

If the district court of Massachusetts had jurisdiction to issue the re- 
straining order, or, what is the same thing, if it had full possession of 
the cause by a proper appraisement and stipulation given in conformity 
with the fifty-fourth rule of the suprême court in admiralty, then the re- 
lief of ail persons interested must be sought m that court alone, and the 
présent libel, being improperly filed, should be dismissed. 

For the libelant it is contended that the district court of Massachusetts 
never acquired full jurisdiction or authority to issue any restraining 
order, because it is said (in the language of Ex parte Slayton, 105 U. S. 
451, 452) that neither the monition nor the injunction could "properly 
issue either under the opération of the suprême court rules, or other- 
wise, until jurisdiction of the res had been in some way secured;" and 
that jurisdiction of the reawas not secured in the Massachusetts court, — 
because the vessel had never been arrested by, nor surrendered to, that 
court, nor had any stipulation been given for its proper value, as a sub- 
stitution for the res, under the 54th rule, since the stipulation was given 
in an ex parte proceeding, without notice of the application, or of the pro- 
ceeding for appraisement, having been given, or attempted to be given 
to any creditor, although Mr. Vanderbilt, the principal creditor, was 
named as a défendant in that libel, and the appraisement being for less 
than balf the value of the vessel. The appraisement of the vessel was 
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$80,000, and of freîght $2,395.33. The présent libel allèges their 
value to hâve been $200,000; while in the shipowner's pétition their 
value was stated to be "less than $150,000." If the latter averment af- 
fords any due, the appraisement was altogether inadéquate. Such mode 
of procédure for appraisement, it is claimed, is not a "due appraise- 
ment," and not a complianee with the conditions of the fifty-fourth rule, 
upon which alohe that court was authorized to take any further proceed- 
ing in the cause. 

No doubt the creditors hâve a right, under the statute, to hâve the 
vessel and its full value applied upon their claims. The statute only 
provides in terms for a transfer of the vessel herself. Rule 54, in pro- 
viding for the givirig of a stipulation as a substitute for the vessel, was 
not designed to deprive a créditer ôf any substantial right. It should 
not, I think, be interpreted so as to compel him to accépt an inferior 
substitute, through a pUrely ea parte appraisement, or one in which cred- 
itors can never be heard aiid bave their proper day in court. The ap- 
praisement, as fixing the amoUnt of liability, is a vital part of the pro- 
cee(^ing. The vessel, if liable^ is vittually the property of the creditors. 
The substitution of a stipulâtiott allows the shipowner, in effect, to ap- 
propriate to himself the creditor's property, aïid to give an obligation 
in place of it. To deprive the éreditor finally of due hearing, and of a 
prqper défense of his iriterests, in the appraisement and in fixing the 
amount of the substituted stipulation, which is to limit the possible 
amount of recovery, would bè, as it seems to me, to deny him a hearing 
on the most vital part of his case, and a violation of the principles of 
common right. Windsor v. McVeigh, 93 U. S. 274, 280. If, therefore, 
the original ëx parte appraisement and stipulation were a finality, not 
capable of subséquent inquîry or correction by the court on due applica- 
tion, if inadéquate, I should bave great doubt ^hether such an appraise- 
ment could be deemed a "due appraisement," within the meaning of the 
fifty-fourth rule, so as to authôrize the court to take the further proceed- 
ings authorized by that rule. But it is compétent for the court, I think, 
having had an appraisemerit on an ex parte application, to order a re- 
appraisement and further security upon application by any créditer, 
showing that the previous appraisement was mistaken and inadéquate, 
and that the duty of the appraisers had been inadequately performed. 
See The Union, i Blatchf. y 2, 94; Dist. Ct. Rule 55. This procédure 
would in most cases probably answer the ends of justice, though diffi- 
culties might occasionally arise. The vessel after an ex parte appraise- 
ment and stipulation given thereupon, might, as in the présent case, at 
once départ from the jurisdiction; and shemight never afterwardsreturn, 
either frora occupation abroad, or from subséquent loss; or she might 
be fiold, or be subjected to new lien proceedings meantime. On the 
other hand, as the proceeding to limit liability may be lawfuUy insti- 
tùted Within the jurisdiction whère the vessel is, it would be a great em- 
barràssment, when the creditors were ail in a dififerent jurisdiction, if na 
appraisement could be takeu at ail until absent parties were legally 
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brought in by publication of process. Often the creditors are numerous; 
Bome are not ascertained, and actual notice to ail is frequently imprac- 
ticable. 

The matter seems properly to fall, therefore, witbin the domain of prac- 
tice, to be regulated by the district courts, in the absence of any express 
rule of the suprême court, as the interests of justice seem to demand. 
As rule 54 of the suprême court does not in terms require any notice to 
creditors of the original appraisement and stipulation, I am not prepared 
to hold that the "due appraisement" provided for by that rule, may not 
be, in the first instance, an ex parie one, to be supplemented thereafter, 
if unsatisfactory, by further inquiry on the application of the créditer. 

For many years in this district, and in the eastern district, it bas been 
the practice to require the names of the principal creditors to be stated 
in the pétition, and a reasonable notice to be given by mail, or other- 
wise, to a sufficient number of creditors toafford a practical opportunity 
for the protection of their interests in the original appraisement and 
stipulation. In some other districts, including that of Massachusetts, 
the practice seems to be otherwise. As the créditer upon application 
is entitled to relief for any inadequacy of an ex parte appraisement, and 
the proeeeding may fairly be said to fall within the department of prac- 
tice, I cannot hold the want of notice in this instance to constitute a ju- 
risdictional defect in the appraisement and stipulation, such as to render 
void the subséquent order for the issuing of a monition and other subsé- 
quent steps in the cause, including the injunction against ail other suits 
for which the fifty-fourth, rule provides, upon the analogy of the provi- 
sion of the statute in the case of a transfer of the vessel, under section 
4285. For this reason I must hold the prior proeeeding in the Mas- 
sachusetts district to be valid, and the présent libel, therefore, improp- 
erly filed. It ahould, therefore, be dismissed. Motion granted. 
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! The -WiLHEiai. 

.Yance et al. î!, The Wilhbw. 

(ClrcaU Court, È. D. Michigan. Deoembér 80, 1891. 

No. 7.863, 

1. ^OTifiéàt'-DtJTr o» MXbAb— Appboachino Stobm. 

A tug tQWiBff tyro luiober schoone^s, from Cheboygan to BuSalo passed Thunder 
bajr Tirhen there were Bomé Indications of a ptOrm. Three hoùrs later she was struck 
W i^ettvy sqnaU, aiiâ two bours thereafte*, durlng a flérce gale, a heavy sea car- 
lied «W^gr her fitairboard deck load, giving hera Hat to port, which interfered with 
eteering. Sherounded to, trimined herloW, and thén prOOeeded on lier course. 
Ijiatiéi*iliè towline btxilrâl,' aUd tbé schooners were driven on shore and lost. Heldi 
ihat tbe master ^aa not négligent in not taking shdlter in Thunder bay, under the 
çironmptÀnoes tbea prevailing, or In failiQgtô turn back after he was struck by the 
tqUÂUiltëtng theh màn^ miles on his course to Tawaa bay, wbere sate sbelterwas 
to befonnd. 47 S'ed. JEBep. 89, afflrmed. 

Kor tros it neKllgence to proceed on ber voyage after rotinding to aad trimming 
her Ic^, sinoe the position was one of great .^posure; and the storm of uncertaiu 
duratiob. 47 Fed. Rep. 89, affîrmed. 

lû Àdmîralty. Libel by Émefy J. Vance and others, owners of the 
barge SlearSi agaînst the'propellér Wîlhelm, to recover for the loss of the 
Mears yfhxLe being towéd by the Wilhèlm. Decree in the district court 
dismissing the libel, with costs. 47'Fed. Hep. 89. Libelants appeal. 
Âffirnaçd. 

Sirnonson, Qiliett & Courtright and H. D. Gadder, for appellants. 

F. H, Canfidd and H. 0. Wiener, for respondènts. 

JÀCKBOX, Circuit Judge. The libel in this case was filed to recover 
the value of the barge Mears, of which libelants were the owners, and 
which was lost on November 27, 1889, while being towed by the pro- 
peller Wilhelm, on a voyage from Cheboygan, Mich., to Buifalo, N. Y. 
It is claimed in the libel that the Mears was lost through the négligence 
of the propeller or of those navigating her. The spécial acts of négligence 
and ofcarelessand unskillfultowageallegedagainstsaid propeller are: (1) 
That said propeller Wilhelm was not properly ofBcered and manned; (2) 
that said propeller attempted to tow said schooners Mears and Midnight 
across Lake Huron during avi oient and increasing storm , without regard to 
the condition ofwind, weather,and sea, and the indications of the weather 
existing after passing Thunder Bay light, instead of taking said tow to a 
near, accessible, and safe shelter in Thunder bay, as she could hâve done 
without difiSculty, and as was required by ordinary care and seaman- 
ship; (3) in negligently failing to come about and hold her said tow head 
into the wind and seas after the loss of said propeller's deck load; (4) in 
negligently hugging the west shore of Lake Huron in a thick, driving 
snowstorm, and with a heavy wind and sea from the eastward; and (5) 
in negligently turning at full speed into the lake so sharply as to part 
the towïine of said Mears, whereby said schooner was necessarily ren- 
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dered helpless in such close proximity to a lee shore that her destruc- 
tion thereafter was inévitable. The answer dénies the faults alleged 
against the propeller, and dénies that the Mears was lost by reason of 
any négligence or want of care on the part of the Wilhelm. 

A statement of the facts as found by the district court, and on which 
the libel was dismissed, is contained in the opinion of the district judge, 
reported in 47 Fed. Rep. 89, and is as follows: 

"At 4 'A. M., November 27th, the tow passed Thunder bay, at which time 
the weather was unsettled, wind from the eastward, and the sea modérâtes 
About 7 o'clock [a. m.] the tow was struck by a heavy squall from about E. 
N. E., accompanied by snow, and from that time until the loss of the barges 
on Fish point, at about 2 o'clock p. m., the wind blew a gale from E. N. E. 
to N. E-. accompanied by fréquent sqùalls and a heavy sea. At about 9* a. 
M., when ofl Sturgeon point, the Wilhielm lost her starboard deck load, caus- 
ing her to llst so much to port as to interfère with hersteering, at whieh time 
a cast of her lead gave six fathoms of water; whereupon she rounded to and 
headed the wind, until her cargo was trimmed to right her, when she went 
ofl upon her course, which was a little to windward of the usual running 
course to Tawas. About 1:30 p. M. a cast of the lead gave six fathoms. A 
blinding snow storm was then raging, and the master of the "Wilhelm, deem- 
ing himself far enough to the southward until he could ascertain his exact po- 
sition, decidëd to haul into the wind, and hold there until it broke, so he could 
pick up the land. After rounding to, and while holding head to wind and 
sea, the Une between the Mears and Wilhelm parted, and both schooners were 
driven on shore near Fish point, and beca me total wrecks." 

The district court made no express or direct finding upon the first 
fault alleged against the Wilhem, viz., that she "was not properly of- 
ticered and œanned." The évidence in the case not only fails to sup- 
port this charge; but clearîy establishes the contrary. 

The court Iselow found that the Wilhelm was guilty of no fault or 
want of proper care and prudence in failingto carry her tow into Thunder 
bay. This finding is sustained by the testimony in the case. The proof 
fails to show that the indications of rough and stormy weather were so 
clear and unmistakable when passing Thunder Bay light and Thunder 
bay that ordinary prudence and good seamanship required the Wilhelm 
to take shelter in said bay with her tow. The storm which endangered 
the safety of the Wilhelm and her tow was encountered in ita severity 
about 9 A. M., when the propeller had passed many miles beyond the 
point for turning into Thunder bay, She had, in fact, traversed about 
26 miles of her voyage towards Tawas, which is about 60 miles from 
Thunder Bay light. Under such circumstances and conditions, there 
was no duty on the part of the propeller to turn back in the face of the 
storm, and attempt to seek shelter in Thunder bay. 

Counsel for libelants insist that the district court proceeded upon a 
wrong theory or unsound principle in reaching this conclusion. It is 
urged that the opinion of the district judge practically makes or holds the 
décision of the master of the Wilhelm to continue his voyage instead of 
taking shelter in Thunder bay conclusive on the court; that is to say, 
that the exercise of his judgment and discrétion as to pursuing his voy- 
age instead of seeking shelter in said bay could tint be inquired into or 



604 FEDERAL BEPOETEE, Vol, 52. 

be conde'mned by the court. We do not understand the learned district 
judge as having laid down any such broad proposition, or that he iu- 
tended in any way to dispute the well-settled rule that, while the law 
does not impose upon the towing boat the obligation resting upon a com- 
mon carrier, it does require upon the part of the persous engaged in her 
managenjeiit the exercise of reasonable care, caution, and maritime skiJlj 
and, if thèse are neglected, and disaster occurs, the towing boat must be 
held liable for the conséquences. The language employed by the trial 
judge, as we read it, was not meant to question or disregard this gên- 
erai raie, but simply to assert that there was nothing in the state of th& 
weather, the season, the situation of the tow, and ail the attendant cir- 
cumstancés, to show that the master's détermination to proceed on his 
voyage was, at the time, either improper, reckless, or wanting in proper 
nautical skill and judgment. Limited and applied to the facts of the 
case before hlm, the language of the opinion is not open to criticism. 
We concur fuUy with the district judge in the conclusion reached by him 
on this point,- — that the évidence fails to establish any fault or négligence 
on the part of the Wilhelm in passing "thunder bay, or in his failure to 
turn back to said bay after encountering the storm. 

The next fault charged against the Wilhelm is that, after heading to 
the wind to trim and right herself in conséquence of the loss of her star- 
board deck load, when off Sturgeon point, she did not hold her tow in 
that position until the storm abated. The court below held, and, as we 
think, properly, that, having rounded to for the purpose of righting her- 
self and readjusting her deck load, so that she could be properly steered 
and managed, the Wilhelm could résume her voyage without being 
chargeable with négligence. The storm was of uncertain duration, and 
she and her tow were greatly exposed, and we fail to perceive wherein 
she should be condemned for continuing her voyage towards her port of 
destination, wheresafe shelter was to be found. 

' The allégation that the propeller negligently hugged the west shore of 
Lake Huron too closely in the prevailing storm is not sustained by the 
proof, or- at any rate the proof does not so preponderate in that direction 
as to warrant this court in revising the finding of the district court to 
the contrary. 

The alleged fault of the Wilhelm in turning at full speed into the lake 
when ofï Fish point, where the towline of the Mears was parted, and her 
loss thereby ôiscasioned, is the act of négligence on the part of the pro- 
peller most earnestly insisted on before this court. The court below 
found that the second rounding to the wind was accomplished not at full 
speed, but after the speed of the propeller had been slackened down; 
that it was performed carefuUy, and in a proper manner; that it was a 
proper maneuver under the circumstances; that, "after rounding to, and 
while holding head to wind and eea, the line between the Mears and 
Wilhelm parted." While there is somô confiict in the évidence as to 
the time and circumstances when and under which the tow line parted, 
we cannot say that the court below has failed to reach a correct conclu- 
sion therefrom. Those in the best position to knowthe facts sustain the 
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lower court's finding. We concur with tîie district judge in the opinion 
that the parting of the towline was not caused by any improper move- 
ment, or undue speed, on the part of the propeller in rounding to the 
second time about 1:30 or 2 p. m., but that said parting of the towline 
was caused by the force and violence of the storm, without fault or nég- 
ligence on the part of the Wilhelm or of her ofiScers. It foUows, there- 
fore, that the decree of the court btlow should be affirmed, with costs 
of this court and the lower court to be taxed against libelants, and it is 
accordingly so ordered and adjudged. 



Thb Wbllinoton. 

RoBEBTSON et al. V. The Weluhgton. 

Hewitt V. Samb. 

(ZHstrict Court, N. V. Cal\ftrmia. Ootober 20, 1893.) 
Nos. 10,383, 10,898. 

1. SaITAOB— OOMPBNSATION— APPOETIONMBNT BBTWSBN VbSSBI, AÎTD CrBV. 

Wtiere the value of the salved ship is small, the salvors are entitled to a larger 
per cent, than where it is large ; and where the yalue of the salving vessel, and 
therefore the risk, is large, the award should be greater, and the ratio of the own- 
er's share to that of the master and crew larger, than where it is small. 
& Save. 

The steamer W., en route from British Columbia to San Francisco with a cargo 
of ooal, broke her shaft, and an attempt to tow her by the steamer M. failed for 
lack of sùitable hawsers. She was thëreaf ter sighted 90 miles south of Cape Flat- 
tenr, in a helpless condition, with a southeast gale blowipg, by the steamer S. P., 
and, after two hours of skillful work, and some slight injuries to the master an& 
crew of thé latter, was taken in tow, and brought safely to Koyal Roads, 150' miles 
distant, the gale continuing. The value of the salving vessel was $350,000 ; that of 
the salved vessel $100,000 ; her cargo, having been disoharged bef ore the libels were 
filed, was not considered in making the award. The salvage claim of the oWnera 
of the salving vessel was settled by agreement for $10,000. Held, that an award 
of $3,500 should be given to the master, and $100 to eacb of the crew who had been 
made a party to the libel. 

In Amiralty. Libels in rem. against the steamship Wellington by C. 
H. Hewitt, master, and William Robertson and others, seamen, of the 
San Pedro, for salvage. Decree for libelants. 

H. W. HvMrni and WaUer 6. Holmes, for William Robertson and 
others. 

J. 0. Baies, for C. H. Hewitt. 

Androa & Frank, for the Wellington. 

MoERow, District Judge. The steamer Wellington, on a voyage from 
Departure Bay, British Columbia, to San Francisco, with a cargo of 
coal, broke her shaft, and was taken in tow by the Norwegian steamer 
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Marie. Aïtér à tîme ffiè bawsers with which the Wiïïîngtok hâd been 
màde fast to tfiè Marie pafted, and, as the latter vessel w£t& in ballast, it 
waa found dxftemèly dijBaéïilt, in the héavy seaway prevailitig, to pass 
other and additionâl ha#sers for the purpose of again taking the Wel- 
lington in tpw. 'The effort was accordingly abandoned, and the Marie 
procôedèd on hér voj^age. ' ' When the accident occurred to the Welling- 
tori is not discloped' by the pleadings or the testimony in the case, nor 
does it appear when shé wâa taken in' tow by the Marie, or how long 
she remained in tow of that vessel. The case belbre the court relates to 
éventa that occurred a day or two later, when the steamer San Pedro, 
on a voyage from San Francisco. tcTacoma, sighted the steamer Wel- 
lington, about 90 miles south of Cape Flattery, at 1 o'clock and 20 min- 
utes on the afternoonof November 3, 1891. ,A southeast gale was blow- 
ing at the time, and occàsionàlly héavy iain squalls obscured the 
Wellington from the yiew of those on board the San Pedro. It was ob- 
served, however, tîia'îi the WfeUingtoii wàs hove to, arid, upon the San 
Pedro approaching nearer to her, it was digcovered that she had her en- 
sign flying union down. The Wellington was disabled, and lying in 
the trough of ,the sea, in praetically a helpless condition, with the waves 
breaking over her. She signaled to the San Pedro to be taken in tow. 
The latter vessel approached the Wellington very slowly, coming up un- 
der herstern, to geta heaving linefrom the Wellington to the San Pedro. 
This was accomplished after some eflfort, and, after tbe end of the heav- 
ing line had been passed fqrward on thè Wellington, it was bent onto a 
four-inch steel hawser, which was hauled on board the San Pedro by a 
steam winch. This steel hawser wàs bent onto the end bf a chain cable 
on the Wellington. The San Pedro then started ahead slowly, butas 
soon as the strain of the tow Came on the steel hawser it parted at or 
çear the Wellington, and the main part was hauled on board the San 
Pedro. The master of the Wellington immediately signaled, "Don't 
abandon me," whereupon the master of the San Pedro backed bis ves- ' 
sel, stem foremost, up to the windward of the Wellington, for the pur- 
pose of making another effort to take her in tow. In the mean time the 
crew of the San Pedro got up a new 14-inch Maflilla hawser, which was 
bent onto the steel hawser, and the other end of the Manilla hawser 
taken on board the Wellington, and made fast. It was then about 4 
o'clock. The work of seçuring the Wellington, which bas been briefly 
described, had occupied about two hours. During that time the sea 
was rough, and the situation one of imminent danger to both vessels. 
The master of the San Pedro displayed courage and skill in handling fais 
vessel, and the crew, under his direction, acted promptly and energetic- 
ally. The master received somepersonal injuries, and it is claimed also 
that Robertson and Johnson, of the crew, were hurt while handling one 
of thé hawsers, but the character or extent of thèse injuries has not been 
çlearly established. The Wellington, being seoured by a sufficient 
hawser, was towed by the San Pedro to Royal Roads, a distance of about 
150 miles, where the two vessels arrived about 4 o'clock on the follow- 
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ing day. The gale, prevailed during the night. .The Wellington ha^» 
on board abput 2,000 tons of coal, and steered badly. She sheered first 
to one quarteï.ànd then to the other. Her steering gear was out of order, 
and wh^p she was anchored at Royal Roads it was discovered that she 
had a slight list to starboard. 

Capt. Hewitt, the master of the San Pedro, testified tbat the Welling- 
ton was about 20 miles from land, and drifting to the north, when he 
took her in tow, and it was bis opinion that, if he had not rendered her 
that assistance, she would bave foundered during the night. There is 
no controvetsy ajs to the character of the service rendered the Wellington 
by the San Pedro. It is admitted that it was a salvagç service. The 
question is as to the award to be made in favor of tbe master and crçw 
of the San Pedro. The owoers of the latter vessel bave settled their 
claim with the ownér of the Wellington for $10,000, but the master and 
crew of tbe San Pedro hâve not been compensated for their services. 
The value of tbei Wellington was about $100,000. Her cargo of coal 
was discharged before the libels were filed, and cannot, therefore, be con- 
sidered in mâking the award. The référence that is made to the failure 
of the steamer Marie to tow the Wellington indicates that the principal 
difficulty in that effort was in the lack of a sufficient towline. The 
Wellington was certainly déficient in this particular, and such was prob- 
ably the condition of the Marie, while the San Pedro had a large, new 
hawser, suitable for towing purposes. The Wellington was undoubtedly 
in a critical condition, and in danger of being lost. She carried fore and 
aft sàils, but they were not sufficient to put her in steerage way, or even 
get her oùt of the trough of the sea. Her rescue must be attributed 
largely to the power and equipment of the San Pedro, under the direc- 
tion of a skillful master. The San Pedro was a powerful vessel of 3,000 
tons re^ster, valued at $350,000. 

It is claimed on behalf of libelants that the salvage award should be 
at least one third of the value of tbe Wellington, and that tbe master 
and crew of the San Pedro should be allowed the différence between that 
sum and $10,000, the amount already paid to the owners of the San 
Pedro. This method of calculation would resuit in an award to the 
libelants of aboUt $23,000. The claimant contends, oh the other hand, 
that, while the libelants are entitled to some compensation, the services 
rendered, taken in connection with the other circumstances in the case, 
do not call for any such allowance. Numerous cases are cited on both 
sides, showing a wide range in the judgments of the courts in making 
such awards, but no uniform rule has been found, directing the court to 
an absolutely certain and satisfactory resuit in every case. 

The salvage service rendered by the Zambesi to the Charles Wetmore 
near the mouth of the Columbia river in December, 1891, (51 Ped. Rep. 
449,) was, in some respects, similar to the services rendered in this 
case. The situation of the Wetmore was apparently quite as serions as 
that of the Wellington. The Wetmore had been disabled by the loss of 
her rudder plates. An attempt torig a dragor jury rudder composed 
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of a lot oir rope and cliims had failed to be of any use. The vessel 
could not be steered. Sbé ^as in about six or seven fathoms of water, and 
waè driftiiig slowly but surely towards the shore, oniy four or five miles 
distant, when, after considérable effort, she wàs taken in tow by the 
Zambesi. The Wetmçre and ber cargo were valued at $409,219.09. 
The Zambesi was valued at $220,000. The court allowed a salvage 
compensation of $20,000,— a little less than 5 per centum of the value 
of the Wetmore and her cargo, — and distributed this award as foUows: 
To the crew, $5,000; to the master, $5,000; to the mate, $1,000; to the 
pilot, $2,000; and to the owners of the Zambesi, $7,000. The master 
and crew were allowed one half of the total salvage compensation, or less 
than 2} per centum of the value of the salved pi'operty, but this per- 
centum allowance would not, of course, produce the same resuit in the 
case at bar, since the Wellington is only valued, as before stated, at 
$100,000. Manifestly , a proper allowance, where the value of the salved 
property is small, would be a larger per centum for like services than 
where the value of the property is much greater. Then, again, the pro- 
portion of the allowance to the master and crew, as compared to the 
Tvhole award, does not necessarily furnish a sufl5cient standard of com- 
pensation. The skill and services of the master, the labor of the crew, 
the risk to the salving steamer, and its value, are ail éléments to be con- 
sidered according to their, degrèe. In the présent case, the San Pedro 
was valued at $350,000, while the Zambesi, in the case cited, was valued 
at $220,000. It requiresnp argument to show that, in the risk of thèse 
two vessels in a salvage service, the San Pedro would be entitled to a 
larger compensation than the Zambesi, and a larger proportion as com- 
pared with the allowance made to tlje master and crew. It foUows from 
thèse considérations that each case should be determined by the weight 
and value of ail the attending circumstances, and this appears to be about 
the only gênerai rulô sanctioned by authority for the exercise of the 
judicial discrétion. I will, therefore, in view of ail the circumstances 
attending this case, allow the master of the San Pedro the sum of $2,500, 
and to the members of the Crew who bave been made parties to the pend- 
ing libel $100 each. Â decree ynrïïi. be entered accordingly. 
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Ranqeb V. Champion Cotton-Pkess Ce. et ai. 

^Circuit Court, D. Smifh Carolina. July 35, 1893.) ' 

Corporations— Appointmbnt of Recbivebs— Rights or Stookhoi.der. 

Where a biU by one stookholder against the corporation and the other stockhold- 
ers charges that the président refuses to account for money intmsted to him for 
the interests of the company, or to allo^ any inspection of the books by complaln- 
ant, and an afildavit filed with the bill charges that the président is insolvent, and 
since the inauguration of the suit bas mortgaged ail his real estate with intent to 
defeat the claim of the company, tbere being no allégation of fraud on the part of 
the other stockholders, but rather a distinct intimation that the président is sus- 
tained by tbem, and the solvency of the corporation being nnquestioned, the court 
will not, before the time for answer has expired, grant a motion for the appoint- 
ment of a receiver, and thereby take the corporation eut of the control of the large 
majority of the stockholders. 

In Eqnity. Bill by Louis Ranger, a stockholder, against the Cham- 
pion Cotton-Press Company and ail other stockholders. Heard on mo- 
tion for the appointment of a receiver. Denied. 

Mitcheil & Smith and Smythe & Lee, for the motion. 

J. N. Nathans, Lord & Burke, and Bryan & Bryan, opposed. 

SiMONTON, District Judge. This is a motion for the appointment of a 
receiver. The time for answering has not yet expired, and no answers 
are in. The motion, therefore, is on the bill and affidavits. The suit 
is brought by Louis Ranger, the holder and owner of 20 shares in the 
Champion Cotton-Press Company, against that corporation and ail the 
other stockholders. The capital stock of the company is subdivided 
into 120 shares. The corporation purchased some time ago 19 of thèse, 
and has reôently acquired title to 20 more. The défendants to this bill 
represent 61 shares. The bill charges abuse of his àuthority on the part 
of B. F. McCabe, the président, refusai on his part to account for some 
$25,000 intrusted to him by the company to be usCd in the promotion 
of its interests, the application of this money to his own use, and his re- 
peated and obstinate refusai to give complainant an inspection of the 
books of the company, or any information whatever of its afFairs. The 
afiidavit with the bill charges that McCabe is insolvent, and that since 
the inauguration of this suit he has been mortgaging — has in fact mort- 
gaged — ail of his real estate, with manifest intent to defeat the claim of 
the company. There is no allégation of fraud or fraudulent collusion on 
the part of the other stockholders, and there is a distinct intimation in 
the bill that McCabe, as président, is sustained by the other stockholders. 
Upon thèse allégations is based the motion for a receiver. The solvency 
of the corporation is unquestionable. So far as appears, there are no 
creditors. 

At this stage of the case we deal with the allégations of the bill as if they 
were true. They présent a grave condition of things, and without doubt, 
even with the qualifying statements of Mr. McCabe's affidavit, there does 
seem reason for great appréhension in the mind of the complainant. 
But this motion is, in effect, to take the control of this company out of 
v.52F.no.7— 39 



the bande of the majority of its-stockholdere and pnt it under the con- 
trol of the coTJiit and its recsiver;; tois, too, atthe.requpstpf a personwho 
is in a minority of the stockholders. The majority entertain and favor 
a certain metbod in the nianag6B3iient,«»f the afifairs of the company, by 
which a large, and perhaps uncontroUed, power is given to the président. 
Se .tjiinks thîè ail wtôëg: The paiotity bave con^djêncié and trust— ûp 
to tïiia gtage of the case, a jemarkaluë^^egree of ioonôdence— in their prés- 
ident;' He haç| no confidence in bjlftwhatéiyerj and is willing to beîieve 
thé.WQirstoif bini., The oomplàinànt, iberefofe, invites the interférence of 
tbe<5oittrt to reniQve tbîiâ president^and ipbflhgô tbis, to him, dangerous 
metboo. i Hé liases bis prayer for ihe JFavorable considération of ^he court 
upott tbç fiiftl; tbat he îs a stockboldièr. Bût so are the others. Each 
onè of tbém bas as mùcb rigbt to ihe aid of the court, and to its inter- 
férence, as be; and, as the aggregate of them bave a larger number of 
ahaxâS tbàn fae,thia majority bave/a patamount claim upon the court. 
The bill seekino relief a^àinSt ihé Jrtockbblders; makés no charge against 
them. It attacks Mr. McCabe, and seeks judgment against him. If a 
receiver be appointed; Ibis Tv^ould be inedbct a decree against ail the 
other stockholders, and âgâinstvtbelcorporation. Wëre it necessary.in 
order to secure a proper account from Mr. McCabe, and a judgment 
#gainst biw, tbaj; a reeeiyer sbould be iiJlpointed,ithis vïould be done at 
kNiq^.; £^ i9 a trnsteei, and, as sucb, he can andsbould be made to aon 
OQUnt.fit the instance ofaU or any ofbiacestuisquetrmtimt. The inévitable 
resuU of tbia.bill, assumîng tbat its allégations arç in the main correct,' 
ÎQ to securei fnch an acçounting. But, tbis will notiwarrant the court, at 
tbis stage offhe proceedings, agaipstor witbout the consent of the ma- 
jority of the atpckhqlders ia tbis flcjly^nt corporation, to take its property 
qut of Us bands, to assume contrql <cif| ite management, and to wind up 
its afiturs as if it^ezte dissolved.,, Qne of the i^snlts of membership in 
a corporation — ope of the evils, we may say — is tbat tbe minority are 
iaj^ely upder tbe control of the majority, So long as the latter act in 
good faitb, apjj witbip tbe constitution and by-laws of the corporation, 
tbey caii adqpt any Une pf policy which -commends it^elf to their judg- 
ment, howevér great ipay be the bpstility of the painority to it, or how- 
ever deep their conviction tbat itisidestructiveof their interests. If 
tbis minority were original stockholders, tbey are tbemselves responsible 
for the pQWjers left witb tbe majority. If tbey bave acquired the stock 
after tbe organisation of tbe company, tbey bave voluntarilj' assumed the 
risk. In any event, tbey are bound to the life of tbe corporation dur- 
ing the terpï of its charter, unless the other stockholders concur witb 
them to dissolve it. In no event, tbeWore, can the court, at tbis stage 
of thèse proceçdings,. upon the prayer of a minority, appoint a receiver, 
and so defeat and disappoint the majority of tbe stockholders, and prao- 
tically put an end to the existence of tbe corporation.' 
Tbe n:^Qtion is dismissed. 

> Mor. Corp. i 881 ; Éardon t. Newtosi 14 BlatcM. 876; Biustein v. Rosenteld, 83 H 
Ji B4. 809; La Grange v. Statâ Treasurer, 21 Mlch. ie& 
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Ranger v. Champion 'Cotton-Prëss Co. et al, 
- {Circuit Court, D, Soufh CaroUna. November s, W9%.) 

1. CottPORATIONS— RiOHTS OP STOCKHOLDERS— MlSCONDUCT OP OPriCEKS— EQtflTÀBLË 

. . Relief. .,,:,,,',;, 

A bill by a stockholder agaiast the corporation, its président, and ail the other 
stockholders, charged that the président was ùslng for his owii beneflt moneys pf 
the corporation applicable to a dividend, and ref uaed to aocount therefor ; that, aided 
by the seoretary, he refused to entertaiu or allow to ba voted on a motion properly 
made at a regular stockholders' meeting calling for suoh anacconnt; that in viola- 
tion of the by-lawB he deposited the corporate moneys in hia individual name : that 
be wasted $3,300 bf the corporate mOneys by bad management; that he loaned $10,- 
000 to a stockholder, seoured bya pledge of the latter's stock; that afterwards the 
stock was boughtby the Company againstcomplainant's protest; that the officers 
declined to make a statement of the company's afCairs, or to allow complainant to 
examine the booka; and that the président was attempting to depréss the com- 
pany's stock so as to compel complainant to sell ont to him. JTeW, that the bill 
stated a case for équitable relief, and wasgood as against a gênerai demurrer. 

2. Samb— Equity Rule 94. 

The bill did not come within eqnity rule 94, relating to suits by stockholders, or, 
If its provisions could be considered as applicable, the allégations eubstantlally 
oomplied therewith. Hawes v. Oakland, 104 TJ. S. 450, distinguished. 

8. EQUITT PlEADINQ — MULTIFABIOtrSNESS. 

An objection to a bill for multif ariousness oannot bo taken merely at the hearing, 
but must be speoifically stated by demurrer or other pleading. 

In Equity. Bill by Louis Ranger against the Champion Gotton-Press 
Company, B. F. McCabe, and other stockholders, for the déclaration of 
a dividend and other relief. A motion for the appointment of a re- 
ceiver before the answers were due was denied. 62 Fed. Rep. 609. 
,Heard on demurrer. Overruled. 

Mfc^ <fc (SmiiA, for complainant. 

Lord & Burke, J. N. Natham, and J. P. K. Bryan, for défendants. 

SiMONTON, District Judge. This case cornes up on the bill and de- 
murrers thereto. The bill is filed by Louis Ranger, alleging that he is 
a stockholder in the Champion Cotton-Press Company, a body corpo- 
rate. That the number of shares was 120, at $700 each. That the 
company purchased and owned 19 of thèse. That Mrs. Elizabeth Dowie, 
who is a défendant, oWns 15 shares; Miss Margaret B. Mure, another 
défendant, owns 15 shares; William Mure, another défendant, 10 shares; 
R. D. Mure, also a défendant, 6 shares; William Fatman and B. F. 
McCabe, the other défendants, 20 shares and 15 shares, respectively. 
Thus ail the stockholders are parties to the suit, and with them the cor- 
poration. The bill further allèges that, having been prevented by the 
failure to hold, in 1891, the meeting provided by the by-laws, and the 
conséquent failure to make an exhibit of the affairs of the company by 
the officers thereof, complainant requested and demanded, at the annual 
meeting in 1892, a clear and full exhibit of the business and affairs of 
the company, and that this was peremptorily refused by the président 
and other officers. That he desired also to examine the books of the 
company so as to ascertain its condition, and that this also was peremp- 
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torily refuaed him. He charges that B. F. McCabe, the président of 
the Company, and the other officers, hâve managed the affairs of the 
Company, not in its interests, but for the personal interest and benefit 
of B. F. McCabe, or their own. He specially charges that B. F. Mc- 
Cabe used the funds of the company for his own purposes and use. 
That he had on 4th June, 1891, and still has in his hands $25,640.95 
in cash, the money of the company, and that he has used and is using 
this money for his own purposes, uses, and benefits, and not for those 
of the company. That this money should be divided as a dividend 
among the stockholders; and that McCabe and the other ofEcers refuse 
80 to divide it; and McCabe refuses to give any account of it, using the 
same as his own. That although the by-laws of the company require 
ail funds of the corporation to be deposited in the name of the company, 
and to be checked out by the treasurer with the countersign of the prés- 
ident, this rule has been disregarded by McCabe, the président. AU the 
moneys of the company are deposited in his private account, and drawn 
on by his own checks, and used by him as he sees fit. That at the an- 
nual meeting the complainant caused a resolution to be offered by Wil- 
liam Fatman, his proxy, calling upon McCabe to render an account of 
moneys advanced by the company to him for the purpose of contracting 
business for the Company, which necessity no longer exists; and that 
McCabe, as chairman, refused to allow the résolution to be put and 
voted ouy ànd that William Mure, the secretary of the meeting, refused 
to. receive the resolution or to enter a vote thereon. That this action 
was taken by the said défendant to évade and prevent any accounting by 
said McCabe for such moneys, or repayment of the same to the company. 
The bill charges a loss of $3,300 to the company from the bad manage- 
ment of McCabe, and from the use by him of the company's moneys for 
his own purposes. The bill «barges the loan of $10,000 company's 
money under the guise of his own to William Fatman, secured by pledge 
of stock of the company, and the subséquent purchase by the company 
ol! tjiis stock, T^hich purchase was against the protest and vote of com- 
plainant, aiid is in itself .unlawful, null, and void, beside depriving the 
stockholders of a dividend to that extent. He charges that an exami- 
nation of the bpoks would show ample funds applicable to a dividend. 
The bill also charges that the action of McCabe is intended so to de- 
press the stock as to compel complainant to sell out to him, and that he 
is using his power as an oflicer of the company to this end. The 
prayer is for such an examination; that McCabe pay back ail moneys 
due and owing by him to the company, and in his hands by reason of 
his officiai posit|on; that the company déclare a dividend from ail funds 
applicable to dividends; and that the dividend due to the complainant 
be paid to him; that, if it appear from an accounting that McCabe and 
the other officers of the company bave used the funds and business of 
the company for their own purposes, they be required to make good the 
same and the losses therefrom; and that a receiver be appointed, and ail 
the assets of the company be realized and divided among the stock- 
holders. 
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The défendant B. F. McCabe files a separate demurrer. So does the 
Champion Cotton-Press Company. Mrs. Dowie, Miss Mure, William 
Mure, and Robert D. Mure join in a demurrer. The demurrers each 
allège for cause that the complainant has not, by his bill, made such a 
case as entitles him, in a court of equity, to any relief against the de- 
fendants. 

Let us examine the demurrer of the président, B. F. McCabe. The 
bill charges that he has taken possession and control of the moneys of 
the corporation, depositing them in bank in his own name, in défiance of 
the express provision of the by-laws, and drawing them out on his own 
check, in his own discrétion, for his own purposes; that especially he 
has in his hands the sum of $25,660, money of the Company, which he 
has converted to his own use, and for which he fails and refuses to ac- 
count; that by this action, and the further misuse of the company's 
funds by lending them in his own name, the complainant has failed to 
receive his proper share of the funds of the company in the shape of a 
dividend on his stock; that ail of his efforts to ascertain the truth about 
this misuse of funds by the président in an examination of the books, or 
in calling the président to account therefor,.have been baffled and de- 
feated by the direct and active effort of the président himself, aided by 
the other ofBcers, going so far as to refuse to receive and put a motion 
for investigation made at a stockholders' meeting; and that there is a 
definite purpose so to use the affairs of the company as to depress the 
stock so as to compel complainant to sell out at a loss. AU of thèse 
charges are by this demurrer admitted by Mr. McCabe without qualifi- 
cation or explanation; and in this course the corporation, presumably 
under his control and management, concurs. The other défendants limit 
their demurrer to such relief as is sought against them. Hère we bave 
the admission that a conlplaining stockholder in a trading corporation 
has been defrauded and deprived of his share of itsproperty applicable to 
dividends, by the action of the président in misusing for his own pur- 
poses the moneys of the company. That every effort made by hirri iô 
ascertain the facts connected with this charge hâve been thwarted by 
the positive and distinct refusai at the hands of the président, made at 
an annual meeting of the stockholders, to give any . information or ex- 
planation whatever. This admission is made. It is denied that a court 
of equity can give any relief. Strong, indeed, must be the formai or 
technical diflSculties which will forbid this court from at least hearing 
such a complaint. At the hearing an objection was made to the bill be- 
cause it was rnultifarious. No demurrer or other pleading setting up this 
spécial défense had been filed. An objection of this character must be 
specifically taken in the pleadings. If not so taken, it is deemed to be 
waived. Oliver v. Piatt, '6 How. 333. 

Does the bill make out "prima facie a case for équitable relief? There 
can be no doubt that on a proper showing this court will corne to the 
aid of a minority of stockholders. Dodge v. Woolsey, 18 How. 331. 
The doctrine is weil stated in Waterman on Corporations, (page 578, § 
319:) 
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"à cpi\rt;o£ equity, will ,f(ia.3<)iii on b^half of the stookholders any imprçper 
aliénation or (îisposition of ^ t^e prpperty other than fipr çorporate purposes, 
and Will rëstMn the cotiihïissiori of aels which ar^ contfary to Jaw, and tend 
to the destifuction pf the ffâlnéhiises as well as the improper management of 
the bùsiileSs bf thé corpàïftfcicfni or à wroiigful diversion oÉ its funds; and in 
suchoâsttaequity may:grattt relief at the suit of a single; stockholder." 

There are three classes of cp.ses in which stockhplders may complain. 
A niinority i»ay object ta the l?usiness policy pursued by the majority, 
as tehding to injure, perhaps destroy, theiir ihterests. In such cases the 
court will seldom or, ijeyer interfère. The majprity must govern, unless 
there be a palpable àBÏÏSQ,ofpower or an interférence with vested rights. 
Another clasa of cases iè where the rights and interests of a corporation 
as a whole are threatened bj the action of a third party, an outsider, and 
the corpora,te authorities, through inadvertence, négligence, or willful- 
ness, will not move in tbeir défense. In such cases, following Dodge v. 
Woolaey, suprà, the courts of the United States lent a ready ear to the 
complaint of stockholders \(fhp înterfered in behalf of the corporate 
rights. But this indulgence bf the courts was greatly abused. Many 
cases were brought into the United States courts in which the jurisdic- 
tion was secured by collusion between a nonresident stockholder and 
the corporatiori which itself could not come into this court. This abuse 
was rebuked in Hawes v. Ôdklançl, 104 U. S. 450. The e vil was cured 
by the passage of the ninety-fourth equity rule, conséquent on this case. 
This rule, by its terms, is madié applicable to "every bill brought by 
one or more stookholders in a corporation, against the corporation and 
other parties, fouhded on rights which may properly be asserted by the 
corporation." Hawes y. Oatorj5, (page 454) shows that thèse words, 
"other parties," mean "an outsider." But this case, and the rule con- 
séquent upoh it, do not apply to cafses in which there is a real contest 
between the stockholder and his corporation. Léo v. Railway Go., 17 
Fed. Rep. 273. Hawea v. Oakland draws the distinction broadly and 
clearly: 

"That the vast and increaaing proportion of the active business of modem 
li£e wbich is dope by corporations should call into exercise the beniQcent po w- 
ers and flexible methods of courts of equity is neither to be wondered at nor 
regretted; and this is specially true of controversies growing ont of the rela- 
tions betw«en the Btockliolder and the corporation of wbich he is a member. 
The exercise of this power in protecting tlie stockholder against the frauds of 
the governing body of directors or trustées, and in preventingtheir exercise 
In the name of the corporation of powers which are outside of their charters 
or articles of association, bas been fréquent, and is most bénéficiai, and is un- 
disputed. * * * Tlie case before us goes beyond this." 

After stating that case and the principle of Dodge v. Woolsey, in both 
of which the action of an outsider was the gravamen of complaint, the 
court add, (page 454 :) 

"This is a very différent affair from a controversy between the shareholder 
of a corporation and the corporation itself, or its managing directors or trus- 
tées, or the other shareholders who may be violating his rights, or destro^ing 
the property in wliich he has an interest." 
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The bill in tliis case does not complain of any business policy on the 
part of the corporation ot of the other stockholders; nor does it charge 
supineness or neglect or collusion with any attack on corporate rights, 
interests, or privilèges, by ah outsider. The complainaht charges that 
the président has converted to his own use moneys of the company in 
which, as a stockholdery complainant has an interest beeause they were 
applicable to dividends; that the président misuses his powers, and con- 
ducts the business of the corporation to his own purposes; that he Con- 
trols and usés, in his own private banking account and for his own pri- 
vate purpoêes, ail the funds of the company, against the express provi- 
sions of the by-laws; and that in thia he is sustained by the officers of 
the company, who aided him in a peremptory refusai even to consider a 
motion of inquiry on this subject, made at a gênerai meeting of stock- 
holders. He charges that his own p.ersonal rights- are infringed,» and 
for this he seeks his remedy. As his rights are similar to those of the 
other stockholders, he makes them parties to his suit as parties in inter- 
est, so that they may take sides as they are advised, and, at least, may 
be présent at the division of the epiB(ïnon property, arui see that he gets 
his just share and no more, His prayer is that the money unla.wfully 
converted be returned, and out of it a dividend be declared, and that 
he get his dividend. This is a suit within the corporation, concerning 
no one but the stockholders and the cornpany, seeking rights claimed 
only as a stoçkholder against the company and the other stockholders. 
The complainant could not work out his case through the corporation. 
His bill discloses the fact that there are but five maies in this company, 
— Messrs. McCabe, William Mure, R. D. Mure, Fatman, and himself; 
that Fatman's stock has been bought in by the company; that Mr. Mc- 
Cabe is président, in full control of the business and of the funds of the 
corporation; that Mr. William Mure is vice président, secretary, and 
treasurer, and that thus he and Mr. McCabe together control the busi- 
ness, the seal, and the moneys of the company; that thèse two, at an 
annual meeting of stockholders provided in its by-laws, peremptorily re- 
fused to entertain a resolution of inquiry, and successfuUy prevented 
even its introduction. Under thèse circumstances, it would be absurd 
to require the complainant to ask thèse gentlemen to institute in the 
name of the corporation a suit against Mr. McCabe, involving the grave 
charges of this suit. Tazewdl Qo. v. Farmers' L. & T. Cb., 12 Fed. Rep. 
752; Heath v. RaUway Go., 8 Blatchf. 347. 

I am of opinion that this court has jurisdiction over the subject-mat- 
ter of this bill; that the allégations and form of the bill are sufficient to 
sustain this jurisdiction; that the cause is not within the mischief or the 
provisions of rule 94, equity rules; that, if it were, the statements of the 
bill comply substantially with ail the requirements of this rule. He is 
hona fide a stockholder. There is no suspicion of any collusion to ob- 
tain the jurisdiction of this court. He sets forth his effort to obtain re- 
lief within the corporation, and his bill is suggestive of the caxise of his 
failure. The demurrers severally are overruled. The défendants hâve 
leave to plead or answer over, as they may be advised. 
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MOULTON ». SiDLE et d. 
iCtrouit Court, D. Minn^ota, Fourth DMsioru, Novem,ber 18, 1892.) 

i. MOETOAGBS— FoBBOLOsilRE— KOTICB TO OCODPANT. 

Rev. St. Mlon. 1878, o. 81. tit. 1, § 5, enaots tbat, whèn a mortgage ia forecloseiî 
b; qotioe and advertiseçient in a newspaper, "a copy of sucU notice shall be 
served in Ukemanner as sùmmons in civil actions in the district court, « • * 
on theperson in possession (tf the mortgaged premlses, if thesameare actually oo^ 
cupied. " Meld, that -where thera was no aotual oocupancy, within tlie meaning of 
tlie law, but mère acts of ownerstaip, the statutory notice was not required. 
8. Same — What Constitutes OoortPiNor. 

The purcbaser of land, having mortgaged it to secure balance of purchase money, 
entered uppn it, and planted some fruit trees. There was no d welling upon the land, 
but àëross the street was another tract owned by her, on which there was a house 
iilbabited hy laborers, who worked at intervais on the land in question. Held, 
tbat there was no suoh aotnad ocoupauoy thereof as to require notice of foreclosure 
proceedlngë to be given, undbr said statute. to the "person in possession. " 

In Equîty. Bill by Martha A, Moulton against Henry G. Sîdle and 
others to redeem mortgaged premises foreclosed under a power of sale 
cotitained in the mortgage. Bill dismisséd. 

Sddon Bacmï, for eompleànmt. 

J. W. ÏMwretux, for défendants. 

Nelson, District Judge. This suit was commenced December 30, 
1890, and is brought toredeeai a tract of land mortgaged in April, 1878, 
by the complainant and her husband, to the défendant H. G. Sidle. It 
ié set up as a défense that thé mortgage was foreclosed under the power 
of sale therein by advertisemerit in 1880^ and the time for rédemption 
bas long since expired; that the complainant abandoned the property 
éver since the foreclosure of the mortgage, and never claimed the posses- 
sion or occupation of the same until it had largely increased in value. 

. , FACTS: FOUND. 

The facts in this case are: 

On April 1, 1878, H. G. Sidle owned the land, about 9 acres, invblved In 
this controversy, and on thnt day he and his wife conveyed the same'to the 
complainant for, the considération of $880, and at the sanne time the compliiini 
ant and husband gave their two certain joint and several promissory notes to 
the said H. G. Sidle for the purchase price, — one for $440, and interest thereon 
at 10 per cent, per annum until paid, ihaturing six months after date thereof; 
and the other for the sum of $440, and interest thereon at the rate of 10 
per cent, per annum until paid, maturing one year after tlie date thereof. 
ïhese notes were payable at the First National Bank of Minneapolis, and 
were secured by a nioi'tgage upon the property, executed by the complainant 
and her husband, and duly recorded. Default was made in payment of the 
principal and interest by the complainant and her husband, and no taxes 
were paid upon the property by them, and pursuant to the statute, under the 
power of sale, the proceedinga to foreclose the mortgage were taken as they 
appear in the défendants' Exhlbit No. 6, and a record thereof was duly made. 
The foreclosure proceeding was commenced September 4, 1880. No notice of 
the proceeding was served oh the complainant or any person. The property 
mortgaged was sold October 23. 1880, for the sum of $1,170, the amount due 
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on the mortgage, and interest, and tbe costs and expenses of tbe forcclosnre. 
The mortgagee, H. 6. Sidle, was the purchaser at the sheriff's sale; and one year 
after the sale explred October 23, 1881, and no payment of any aura bas ever 
been made. On January 5, 1882, H. G. Sidle and wife, claiming ownership. 
entered into a contract with Daniel B, Tompkins, and another contract with 
Olarence H. Tompkins, wherein they agreed to sell andoonvey the propeity 
to them for the considération of $3,085. Tbe Tompkins agreed to sell the 
property to John T. Williamson, and, having discharged of record their 
contracta with Sidle, tbe latter and bis wife, at their request, executed a con- 
tract whereby the property was agreed to be oonveyed to Williamson for the 
considération of $2,085. Williamson shortly afterwards died, and his estata 
was distributed by a decree of the probate court of Hennepin coiinty, and on 
August 1, 1887, pursuant to such decree, H. G. Sidle and wife oonveyed tbe 
property to Jesse E. Williamson and John Thayer Williamson, in the propor- 
tions in wbicb they wére entitled to the same, for the considération niamed, 
pf $2,085. 

At the time of tbe conreyance to Mrs. Moulton, April 1, 1878, she entered 
upon tbe land and planted trees for a nursery, and at the time the foreçlosure 
proceedings were instituted there were about 50,000 amall fruit trees growing, 
covering about one quarter of the land. The nine acres were fenced< but 
there was no dwelling bouse on the land. Across the street, on a cultivated 
tract df 20 acres owned by the complainant, tl^ère was a dwelling used as a 
boarding faouse for laborers, and some of thes'e inen once or twice aiponth 
would work on this 9-acre tract, and during September, 1880. were working 
on tbe land several days; what partieular daya do not appear. On July 8, 
1881, tbe complainant abandoned ber résidence in Minneapolis, and went 
to Denver, Colo., wbere she lived until 1887, and then went to Chicago, lir- 
ing in tbat city 22 months, when she went to liye in Nasbville, Miss., wbere 
she now résides, and is a citizen thereof . The complainant and ber busband, 
after their removal to Colorado, and up to the time of tbe commencement of 
tbis suit, vislted Minneapolis, but paid no attention to tbe property, and paid 
no portion of the amount due thereon, principal or interest, nor any taxes, or 
claimed any interest in the land. At the time of tbe sherifl's sale, in 1880, tbe 
property was wortb not to exceed $880, and had iacreased so tbat at the time 
of the hearing it was worth $12,000 or 15,000. 

CONCLUSIONS. 

Itis claimed that the foreçlosure proceeding is void for the reason that 
no notice under the statute was served upon Mrs. Moulton, the mort- 
gagor and owner of the promises in 1880. Gen. 8t. Minn. 1878, c. 81, 
tit. 1, p. 842, § 5, enacts that, when a mortgage is foreclosed by notice 
and advertisement in a newspaper under the statute, "in ail cases, a cppy 
of Buoh notice shali be eerved, in like manner as summons in civil ac- 
tions in the district court, [Gen. St. Minn. 1878, p. 715, § 59, sub. 4,} 
* * * on the person in possession of the mortgaged premises, if the 
same are actuaUy occupied." The objectof the statute may be, as stated 
by counsel, togive the owner of the mortgaged premises notice of the 
steps that are tàken to foreclose the mortgage. That may be true, and, 
if there is a person in pedis possessio, such notice must be served upon 
him, "not for his benefit solely, but for the owner, as well as others in- 
terested in the land." 

The évidence in this case fails to show tbat the mortgaged premises 
were actually occupied, within the meaning of the law, so as to entitle 
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the coai|)|jl(ain^Bi^ to notice, , Acts ^f o^wnership, witljiout actual occu- 
pancy, are, jiot suflacient to put in' opération the statatory provision in 
regani to notice. The bili is dismisâédj wîth costs, and a decree accord- 
ingly wiirbëentèrèd. \' 



TiLLEY et m. V. AmËEÏCAN BlDQ. & LOAN AsS'n. 

iCireuit Court, WnD.Arhansaa. Ooto\)ei ai, 1&9Z) 

1. BtritDiNO AN» LoAN AseoojATioNS— LoAKB TOi Mbmbers on Stook^Usubt. 

T. subscrlbed for 600 shàrès of stock in the American Building &Loan Associa- 
tion, bavlng its business headouarters at Mlnneapolis, Minn. By bis contract and 
by tâieby-iiawrf of. the association he waito pay JW per mosthias dues on the 600 
sharosof .stock, qr ^^jpçr year, or iS§,88P iji niné years. ' p^giring an advance- 
ment b^^o^u on his stocki.^o made an application «o the association to advance him 
$30,000 on bis stocik, wtifoh was done. By the contract he ■wrasto pay6 percent, 
InterâBt'peraiitititnott thè samë. In OOnsidering the Question asto Whether the 
losniviM. ansuriouftweiuader the liwavt Arkansasi payioents to be made byT. 
on^account of bisstoclii; are i^otto boxMinsidered as interest on the$80,000 borrowed, 
ànd nôt to bçi compiitéd iu snoh, sinoé suéb payment^ are not made for. the use of 
thé rSoàef iîOrFcîWèd.'bUtïii order to acquire ait interest in thebatùre of a partner- 
: Bhlp'interestili'ihe projpurMr of' the association. 

a. 'B<iDi!rr-H-RELiB» aoainsv Usoonscionàbmi Stipdlatioiîs— Pbnamt ok Liquidated 

.QAMAaBS.' ... . ■ :•,■- ■ f 

It à eôiitract i» èitlfjsr &^jided in fraùd.- imposition, mîstake, orwhen it worka a 
hardshiit, oi* i» narah.npOii^ party ta it becaùse it gives the other pàrty to it an un- 
4he advirataK^, in a SDiCfo^âhtbrce it, Whën a défendant conies into court and asks 
alBrmbtiverelief, suoh iWef aslB in harmony with oqnity and good conscience 
ma^ be^ffqrded him, when the contract îs in the nature of , a partnership, because 
the deféodant in éaeotprajs a dissolution of the partnership, and the court will 
ascertaihthëtrneînté'reStis'oï the parties, and will make snca adecreeas is just 
and righti upon the'gÉOUnd'that a conrtof e^nity will takoaveryione's act aocord- 
ing tooons(|iienç^,9p4iWiUPQ''^uflor undue aâvantagB to he taken of the strict 
termsof theïaw, or ôf, positive rulfjs, andwillrefusetoenforce the contract. Or, 
if the cdiJHoan conSlder the amount naiûed in the contract as a penalty, rather 
than liquidated damages, when the> paiement of monojjl'' (s the principal object of 
the contract, and the amount named is only acoessory thereto, it will afford such 
relief as is ]ust and proper, when fuU compensation can be readily ascertained. 

8. Same. . 

' When the BUm named la aJiagreementis tosecure the performance of a collatéral 
objeot, towit, the, payaient Of iponoy, aud. that is the principal object, andthe.sum 
named is only collateriarther|éto, and thô'i'eardamages'WoUld be dlspropôrtionàte 
to the sùm namedi and'suoh réal damageBican bô readily ascertained, theu a court 
of equity will consider the sum named as a penalty, and will afford such relief as 
in equity and good conscience is appropriatè, conaiderlag the real injury sustaihed. 

4. Samb. '' . iJ' ' ■ ■ .■■..,■.;■■,:■■ 

Courts Of eqnitywill Jiot permit parties to fixa aum sfeciflod in a contract as 
liquidated damagjss by naming it as ^lich, and tbusprevent the court from consid- 
«nng it as a pehàlty. 

(^llabiie by the Court.) ■ 

In Equity. Suit by J. L. Tilley and Vesta Tilley, his wife, against 
the American Buildingi& Loan Association, to cancel a bond and mort- 
gage executed : by plaintiffs ! to défendant. Défendant filed an answer 
and a cross bill 8skii:ig;a deeree foi: the amount elaimed to be due to it, 
and foreclosure of the mortgage. Deeree for défendant for the amount 
advanced by itdnthebondiand mortgage and foreclosure of the mort- 
gage itherefor,' and ièrcanoell^tioa of the remaining part of the contract. 
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Tc^or, Hvmphries & SUvermcm and Roger» & Read, for plaîntiffs. 
Sandds & HUl and Ohm. M. Cooky, for défendant. 

Parker, District Judge. This is a suit in equity to cancel a bond 
containing a contract between plaintifFs and défendant. The plaintifiFs, 
by the terms of said bond, acknowledged themselves to be indebted to 
the défendant in the sum of $60,000, for the payment of which they 
bonnd themselves. It was stipulated in said bond that if the said 
plaintifFs should pay or cause to be paid unto the défendant association, 
as its home office in the city of Minneapolis, state of Minnesota, on or 
before 9 years from the date thereof, the sum of $60,000, being the 
amount of the said advancement and premium bid, with interest on 
$30,000, being the amount actually advanced, at the rate of 6 per cent, 
perannumfrom October 7, 1889, payable monthly; or if they should 
pay or cause to be paid to the défendant association at its home oflSce as 
aforesaid the sum of $360 on the 2l8t day of each and every month 
thereafter, as and for the monthly dues on the said J. L. Tilley's 600 
shares of the capital stock of said défendant association, and should pay 
ail the installments of interest as aforesaid, and ail fines which should be- 
come due on said stock, until said stock should hâve become fully paid 
in and of the value of $100 per share, and should then surrender said 
stock to said association, — the obligation should then become null and 
void. It was further expressly agreed that, if at any time default should 
be made in the payment of said interest Or of the said monthly dues on 
said stock for the space of six months after the same or any part thereof 
should become due, then the whole principal sum aforesaid should, at 
the élection of said défendant association, immediately become due and 
payable, and that the sum of $38,880, less whatever sum had beeh paid 
to said association, as and for the monthly dues on said 600 shares of 
said capital stock at the time of said default, might be enforced and re- 
covered at once as liquidated damages, togetherwith, and in addition to, 
ail interest and fines then due. The enforcement of the contract was 
secured bj' a mortgage of even date with the above-named bond, given 
by plaîntiffs upon a large amount of their real estate situated in Sébas- 
tian county, Ark. , and fully described in the mortgage. It is claimed 
by plaintiffs that both the bond and mortgage are null, for the contract 
in the bond was void, because it is a contract for a greater amount of 
interest than 10 per centum per annum, and that the same, under the 
laws of the state of Arkansas, is usurious and void, and should be held 
for naught, and canceled; that the mortgage should also be cànceled 
because given to secure the enforcement of a void contract; and that the 
same casts acloud upon the title of the plaintiffs' real estate. The de- 
fendant daims that the contract is not usurious under the laws of the 
state of Arkansas, for the reason that the plaintiff J. L. Tilley became 
a member of the défendant association before the loan was made to 
him. The défendant association files its answer and cross bill. It 
therein asks for affirmative relief, to wit, a decree against the plaintiffs 
for the sum of $34,560, being the sum of $38,880, the total amount of nine 
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years' duefii; Jess $4,320, tlïfe amount of one yeàr's dues, paid by plain- 
tiff J. L. Tilley in advance, Défendant alfeo asks for interest on the 
$30,000 from October 7, 1890, at the rate of 6 par centum par annum, 
and fin§s «t the rate of $60 per month from and including July 21, 
1890;, an4, further, that the mortgage be foreclosed; that the plaintiffs 
be barred pf auy equity of rédemption; and that the premises so mort- 
gaged be sold» or so much thereof as may be necessary, and the pro- 
ceeds applied to the paynaent of defendant's debt. 

From the évidence it appears that on June 17, 1889, J. L. Tilley, 
one, pf ithO; plaintiffs, made his written application for membership in 
the défendant association, and subscribed for 600 shares of the capital 
stoclîof^aid association. That said application was on the 21st day 
pf, June,, 1889, duly approved afld accepted by the board of directors 
pf défendant, ; That it, by its proper oflScers, on the 21stof June, 1889, 
issued;to J. lit Tilley a certificate of stock for 600 shares of the capital 
s,1ioç!k ,of said association.., That the same waa duly deliverèd aud ac- 
o^pted by the ^aid J. L. Tilley. That by such ac ta of the. défendant as- 
sociation and J, L. Tilley be becama, on June 21, 1889, a member of 
sâid associatiçaii. By the terms Pf said certificate of stock, and the rules, 
i^egqlationsjand ty-laws of said corporation', the said plaintiff J. L. Til- 
I^.was requir«d ajid agreed to pay as dues to the défenda!nt associa- 
tion, on or bpfpre the 21st day ofevery month from the date of said 
certificate,, fiiesum of 60 ceitts on each sharé of stock subscribed and held 
by, him, until such stock sbould be fullly matured and of the value of 
$100 per share, or be withdrawn. Sixty cents dues on each share 
of stock is $860 par month on 600 shares, which would be $4,320 for 
one year on that amount of stock, and $38,880 for nine years. That on 
June 27, 1889, the plaintiff J. L. Tilley made to the défendant associa- 
tion his appliea1|ion for an advancement of $30,000 on his 600 sha-res of 
the capital stock in the association. That be bid aa a premium for the 
privilège of obtaining said advancement the sum of $50 per share. That 
this was done in accordance with the by-laws, rules, and régulations of 
th^, défendant. That the same was accepted by the defendant's board 
of, directors, and the advancement applied for was duly made to Mr. 
Tilley, and that amount of money was paid him. He agraed to pay as 
ipterqçt on. said advancement the sum of 6 per centum per annum. He 
Pl^id.put of this loan, as an admission fee, which went to the promoter 
of :^is Company, Mr. Hurd , the sum of $600. He paid also out of this 
Ipant^ sum of $4,320 as one year's dues on the 600 shares paid in ad- 
Açançe, and hp paid out of the loan the'sumiof $1,800, tha first year's 
iftterest at.6 par centum on the advancement of $30,000. The défend- 
ant, discounted the advanced payment of dues and interest. There is 
npidpubt that the advancement of $30,000 was made by défendant to J. 
L.,, Tilley pn the faith' that he would, in accordance with his contract, as 
sbown by his bond, continue the monthlypayilient of dues on his 600 
shares of stock until such stock sbould bave fuUy matured, — that is, 
worth 100 cents pn the dollar,— -which,. by estimate, would occur in 
nine years. It might occur sooner, althougb iaine years seems by the 
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contracting parties lo be considered as tlie time when the stock should 
fuUy ripen. 

There can be no question in my mind that Mr. Tilley at the time of 
securiag the advancement of $30,000 was a member of the défendant as- 
sociation. That, in order to secure said loan, he bid 850 per share on 
his stock subscribed. This was, in effect, a sale of his stock back to the 
défendant for $50 per share, Tilley agreeing to pay 6 per cent, interest 
on the amount advanced to him. In addition to the payment of this 6 
per cent, interest, which on the $30,000 would be $1,800 per year, he 
agreed to pay $360 per month dues on his stock, which would be 
$4,320 per year, or $38,880 for nine years. He agreed to pay ail fines 
assessed against him by the company for the nonpayment of dues. He 
was promptly to pay each month the 6 per cent, interest on the $30,- 
000 advatieed. The défendant, in efFect, when Tilley executed his con- 
tract with it, already owned his stock, for he conveyed it to the défend- 
ant, as expressed in the bonds, to secure the faithful performance of the 
obligations of the contract. And then he agreed to surrender the stock 
to the défendant for cancellation, when the same is fully paid up, and 
is of the value of $100 per share. Mr. Tilley further agreed by his 
bond, if defaUlt was made in the payment of his monthly dues on his 
600 shares of stock for the period of six months, that the whole of the 
dues, to wit, $38,880, that by the terms of the contract were tô be paid 
only so much per month and so much per year during the period of 
nine years, it might be, and the interest on the $30,000 advanced, 
which was to be paid so much per month and so much per year, should 
at once become due and payable at the élection of défendant as liqui- 
dated damages. Much bas been said in the argument and brief of 
counsel filed in this case about whether it is a contract governed by the 
laws of this state or by the laws of the state of Minnesota. I am in- 
clined to the opinion from the facts in the case that it is a contract gov- 
erned by the laws of Arkansas. But, with my view of Mr. Tilley's re- 
lations to this association, and of the efifect of this contract, I do not 
consider that the contract is usurious under the laws of this state, for the 
reason that at the time that he secured the advance or loan of $30,000 the 
same was an advancement made to him on the 600 shares of stock as a 
member of the association. The $30,000 loaned to him, with 6 per 
cent, interest thereon, was considered as the présent value of his stock, 
and the défendant loaned him this much on the stock, he agreeing to 
pay 60 cents on each share of stock each month to keep the same alive. 
Upon this agreement alone there could be no taint of usury. So far it 
could not be considered usurious. But if we are to consider what Til- 
ley was to pay on account of his stock, called "dues" in the contract, as 
a payment made by him for the use of the $30,000, then there is usury 
in the contract. But I do not think the true rule of interprétation will 
authorize us to interpret the contract in that way, but that its true 
meaning is that Tilley was to pay the stipulated dues to acquire an in- 
terest in the property of the association. When Mr. Tilley became a 
borrower he occupied a double relation to the association, ^-that of a 
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bôrrower and a sbarehol^er-: Il h§ WW a shajehojder alqne, he would 
pay for his stock on the same tenus as though he had become a bôrrower 
as well as atshareboldej;.; ï'he tw<? relations are consistent. ; If be had 
not become a bonrowei:,;When his stock matured he would withdra,w from 
the association its full vftlue. But wheiî he becomes a bôrrower he uses 
his stock to pay his debt; with. In ^ contract of this kind, whether or 
not the debt i? taintedowith usury will dépend upon the anjount agreed 
in good faith to be pàidj as interest pn the sum made as a loan or ad- 
vancement on thç stock, .lieevevi Associq,Ucm, (Sup. Ct. Ark.) 19 S. W. 
R0p. 917; Tayhory. Asaocîaiicm,là..Q18;A8Sociationv, Abbott, (Tex. Sup.) 
20 S. W. Rep. 118. If a so-called "paj'iïient of dues" on stock is a 
mère device to coyer tbe payrpent, jfcr the use of money, of more than 
fk^ law recognizes aS legfil, interest, oî course the contract is, a usurious 
one. It is claimed that the payment of dues on stock was, in this con- 
tract, a mère device tocover usury,, I dp; not think the interprétation 
of the contract will waw^nt that conclusion. It may be a hard contract 
for Tilley and wife. It may be unfair to them. It may be one-sided. 
uniust, uuconscionable, or affected by any other inéquitable feature, and 
stiîl not be usurious, I; reaoh the ppnclusion that the advancement 
mftde to Tilley by the 4«fçndant association is a dealiqg in partnership 
funds. This view is supported by high authorities, both English and 
American. SUver v. Bame^,87 E. C. L. 571; Burbidge v. Cott<rn, 8 Eng. 
Tjiyv &JËCI. 57 ', Shannonv^ Dunn, 43N. H. 194; Pattisrniv- Assodatimi,èB 
Qa'S7. S; Parker v. Aasomtion, 46 Ga^'lQQ ;Delano v. Wild, 6 Allen, 1. 
This loan or advancement |wç,§ made to Tilley on the pledge of the shares 
of the association. In suoh s, case:tbe statutory rule for Computing inter- 
est on partial payments has no application to the monthly dues paid on 
the shares so pledged, and suoh payi^ents do not b^ar interest, or in 
any way reduce the amount on which JQterest is to be paid. Reeve v. 
Asaoçiaiion, supra. . The contract may be cpnsideredvalid, because it 
was a deahog in partnership funds in such a way that the transaction 
was one where there was ^ sale of sharea in anticipation of their ultimate 
value, or an advancement bythei. association to the raember thereof of 
the matured value of his shares, This view of the uature of this con- 
tract will prevent the conclusion that it was tainted with usury. It 
reçUy, therefore^ becomes, çnnecessary to pass on the, question whether 
it was a contract governed by the usury laws of Arkansas. 
, îylr. Tilley, for the sake çf getting a loan of $30,000 for nine years, 
agr^ed to pay interest at the rate of 6 per cent* for that time, making 
$16j200 he was to pay as interest) and in shape of dues on his stock 
4ubwribed he was to pay in-the course ,of nine years $38,880 in monthly 
ijQ^tallments at the rate of ,#360 per. month,-— making a total sum he was 
to pay the association at the end. of nine years of $55,080, aside from 
fines that rnight be assepsed. against him for nçt promptly paying his 
dwes; and for thèse large, .$ums <jf mpneyhe gets $30,000 advanced to 
him at the timeof the contract. The^^Jhe $38,880 to be paid in, dues 
is not paid at the end of :the nine years, but its payment is monthly from 
the exécution of the contfact, The association may dérive large bene- 
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fits durîng.the Jiine yeare from theœ dues so paid in advance in the 
shape of intèrest. But Mr. Tilley is to hâve none of this benefitj' as hè, 
by the contract, is to deliver uph'is stock to be canceled, and is tëhave 
nothing but the $30,000. It is equity and justice that Tilley should 
pay back the $30,000 advanced to hitri, with intèrest on the sanae at 6 
per cent., because he received this amount of money from défendant, 
and used the same. Hia mortgage should be foreclosed to enforce the 
payment of the above amount; but in view of the nature of this contract 
in référence to the amount of dues to be paid, and the time of their 
payment, and of the further fact that the contract puts it in the power 
of the défendant to déclare the whole of the $38,880 of dues to be due 
at once on the failure of Tilley for six months to pay dues, should 
Tilley be required to do more than this? Should he be required to 
pay the $38,880, which he agreed to pa;y to secure an advancement of 
$30,000, and agreed to pay in such a way as that défendant should 
make a large profit ôut of it, in which "ïilley was to bave no share, for 
he was to bave no intèrest whatever in any gains arising from the monthly 
payment of his dues? I consider that the mère statement of thecôn- 
traèt, as afFecting Tilley, shows itto be a hard one, and one which con- 
feftréd oh the association large benefits. ' * 

Cati the court afFord him any relief in the face of his contract? If 
we consider the contract, as wè should 'do,-^as one dealing in partnèr- 
ship fundê,— 'when the défendant cornes into a court of equity and asks 
for the relief it prays for in this suit, does not this conduct ôf défend- 
ant ih èffect work a dissolution of the partnership relation? Is it hot 
to be takpn by the court as a détermination by défendant to hâve that 
relation l;)poken up? If so, may not a court of equity.n^ake such a de- 
cree touching the funds of the partnership, as affecting Tilley and this 
défendant, as justice and good conscience should require? This is a 
grouhd upon which a court of equity may stand, and do the very right 
in the promises. Again, if this contract is grossly unreasonable and 
harsh, cannot relief be had by the court refusing to enforce that part 
of it which is grossly unreasonable and harsh ? It seems to me, for the, 
reasons above named, that the contract providing for the payment — it 
may be, in six months after its exécution— of the $38,880, and 6 per 
cent, intèrest on the $30,000, and $60 per month as fines upon 600 
ébàres of stock for nonpayment of dues, is unfair to the plaintififfilley; 
that it is to the above-named extent largely one-sided as to him, and 
therefore unjust and unconscionable. It thus becomes inéquitable to 
the extent of the part providing for the payment of $38,880 as dues, it 
may be, shortly after the making of the contract; that its enforcement 
to the extent of coUecting that sum from him would be oppressive and 
hard orj him, and would work an injustice against him. If this was a 
suit for the spécifie performance of the contract, and such facts existed, 
the court would certainly exercise a sound discrétion, and a spécifie per- 
formance would be refused. When the suit is to recover on a contract 
that is of the above nature, to enforce the payment of a stipulated 
amount, growing Out of an inéquitable and harshly unjuSt contract, in 
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justice and equity, why should not the same rule prevail? The oppres- 
sion and hardfihip in this case résulta from the contract itself. I think 
the rules applicable— if thiswas a suit to enforce spécifie performance 
of this contract — «pply when the défendant cornes into a court of equity, 
and by cross bill asks aflSrmative relief on the contract. The court 
may exercise a Sound discrétion, and refuse to give such relief as to 
such part of the contract as shall appear to be harsh, oppressive, and 
unjust. The principles iannouncedj in the cases where spécifie perform- 
ance is askéd should ,be applicable where the contract is sought to be 
enforoed by the eollection of thaf; whîeh results from its oppressive and 
unjust provisions.: ? As remarked by Mr. Justice Braoley in Eailroad Co. 

"The court is raét ibouiid to \shut its «yea to the évident cliaracter of the 
transaction. It wij}; neyer lend , its aid ito carry éu% an nnconsoionable bar- 
gain. This has b^en so often held pn bills for spécifie performance and in 
othèr analogoûs cases tbàtit is unnecessary to spend argument on the sub- 
ject,"^ ... '■.■■'. ■ 

If tlîis' was, in a court of law;, it would hâve to give judgment for the 
whoie of the 138,880 and the 6 per cent, interest on the $30,000, and 
the amouut due in the shape of fin^^ because it is so denominated in the 
bond. But it is a court of equity, and it can do what consciepce, equity, 
and, justice demand shall be done, and give such relief as thèse guard- 
ians of riglit demand ghall begiven.. In WiUard v. Tayloe, 8 Wall. 657» 
Mr. Jpstice PiELD said; v , 

, "Ii^, gênerai, it may be said that the sppcifîc relief will begranted when it 
is apparent from a view of ail the circumatances of the partieular case that 
it will subsérve the ends of justice; and that it.will be jyithheld when, from 
a iike vieVy, it appears that it' will produce hardship or injustice to either of 
the parties." 

The English authorities referred to in the above case fully sustain the 
priilciples' thërein declared. Mr. Stôry, in section 750 of his Equity 
Jurisprudence, say s: 

"Indeed, the proposition may be more generally stated, that courts of 
equity will not interfère todecreea spécifie performance except in cases where 
it would be strictiy équitable to makesuch a decree." 

Again, at section 750a, be says: 

"TJpon grounds still strongei-, courts of equity will not proceed to deeree 
a spécifie performance when the contract is founded in fraud, imposition, 
mistalie, undue advantage, or grosà misapprehension. * * *" 

Ajgàin, at section 331, he Says: 

"And hère we may àpply the remarfc that the proper jurisdiction of courts 
of equity is to take every one's act according to conscience, and not to suiïer 
undue advantage to be taie en of the strict forms of law or of positive rules. 
Hence it is that, even if tliere^ be no proof of fraud or imposition, yet if, 
upon the whole circumstances,, t]xe contract appears to be grossly against con- 
science, or grossly unreasonable and oppressive, courts of equity will some- 
tji mes interfère, and grant relief." 

Mr. Pomeroy,, in his Equity Jurisprudence, (section 1404,) when re^ 
ferring to classes of contracta named, in a previous section, saya: 
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"The objeçt of the foregoing paragraph is to formulate the gênerai ruie 
which détermines the classes of contracts In which the équitable jurisdiction 
may be exercised. But even when a particular contract belongs to snch a 
class, tbe rigbt to its spécifie performance is not absolute, like tlie right to re- 
cover alegal judgment. Tbegranting the équitable remedy is, ip the lan- 
guage ordinarily used, matter of discrétion, * * * contrôliez by estab- 
lished principles of equity, and exercised upon a considération of ail, the 
circumstances of each particular case. " 

The above principles are fuUy sustained by Seymour v. Ddancey, 6 
Johns. Ch. 222, and the many English authorities referred to in the 
case, as.weli aa the American authorities referred to in the notes to the 
sanae. Mr. Pomeroy, in his Ëquity Jurisprudence, in bis note to sec- 
tion 1405, say s: 

"If, then, the contract itself is unfair, one-sided, uii'just, unconscionable, 
or affeeted by any other inéquitable feature, or if Its enforeement would be 
oppressive or hard on the défendant, or would prevent the enjoyment of his 
own rights, or would work any injustice, * * * its spécifie performance 
will be refused." 

In note 1, on p^ge 449, he says: 

"Thls rule generally opérâtes in favor of défendants, but may be invoked 
by a plaintiff >vhen a défendant demanda the remedy by a counterclatm or 
cross cbriiplairit. Tlie oppression or hardship may resuit from the uncon- 
scionable provisions of the contract itself. " 

There is still another method which may be adopted by the court to 
enable it to grant just such relief as equity and justice may require. It 
is to coûsider the'$38,880 named in the bond a penalty to secure the 
perfornaance of a collatéral object, to wit, tbe payment of money ad- 
vanced, and npt as liquidated damages, although named as such in the 
bond. The payment of money is the principal intent of the contract, 
and the amount nàmed, to wit, $38,880, is only accessory thereto, and 
thereforè only intended largely to secure the payment of the amount ad- 
vanced. If the amount prayed for is given, the damages would be dis- 
proportionaté to the nature of the injury sustained. Full compensation 
can be readily ascertained and made in equity. When the above con- 
ditions exist, the amount named in the bond, although designated as 
"liquidated damages," may be considered by a court of equity as a pen- 
alty, and the court may afford such relief as equity and good conscience 
demand. Courts of equity will not permit their jurisdiction to be 
evaded merely by the fact that the parties bave called a sum "liquidated 
damages," which in fact may be considered as a penalty. Hère, then, 
the sum named is in excess of the probable injury. The real injury 
may be ascertained, and full compensation can readily be made, and 
thereforè full and adéquate relief ean beafforded in equity. When such 
conditions exist, courts of equity will consider the sum named a penalty, 
rather than liquidated damages, and give the proper relief. The above 
rule is sustained by sections 381, 433, Pom. Èq. Jur. Judge Story, in 
section 1314 of his Equity Jurisprudence, says: 

"The generalprinciple uow adopted is that, whenever a penalty is inserted 
merely to secure tbe performance of the enjoyment of a collatéral object, the 
v.52F.no.7— 40 
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latteris cdnSiaëM>aà't*'éi priiicipallnténtbf tlié iHBti'timent, ànd thétiçnaïty is 
deeni«d oûly ftsàeèéasoify; andj therëfbi'è, 'as'lnténdèd oiily to secure tliê^due per- 
formance tlièi?ë6ï Ofthè damage really Inburréd' by the nonperformance. In 
every aucli (Saiae, tlje tïttètest, geiierallyî (if not univeraally,) by which to as- 
certaiii whétlier ielief eau 'or eannot b» had in «juity, is to consider whethei- 
compenaatiôn can be liïadëor faot. It itcaunot be màde.then courtsbf equity 
■will net interférer if îtcaft be made, thën, if thé pètiâlty is to secure the mère 
payment of money, courts of equity will rellevè the partyon paying the prin- 
cipal and intereat." 

Sedgwick on Damagesy § 407, says! 

"In every case wherie a flxed sum is stiiiiilated as damages the court will 
look tQ see wbi^ither tb«)Stipulated compensation is a reasonable one; and, if 
not, they will requiré damages^ to be assessed, as if no stipulated sum was 
named in the contract." ,„ 

Speakingof the way coiÈirtB hâve regarded tiiis question, hè continued: 
"Ail seem to agrée qpon tSie p|iribijiethat the stipulated sum will not be 
allowed as liquidated damages uhlesa it may fairly bô allô wed as compensa- 
tion for the breach. " 

The suprême court of Michigan, in Myerv.Hiirt^^ Mich. 517-523, 
says: ; ''- "■■■■'' '^ '■'■' /'' ■''■',; ' .." ■ '■'], ■..'... 

"Just côïhperisation fortlie ihjûry sustained is tjde.principieat which the 
law aima, and the parties Will not be permitLed by express stipulation to set 
this principle aside." 

In Harm v. Miller, 11 j'ed, Eep. 118, Judge Ûeady says: 

"Whpn the contract iç ejXplioit thàt the sum named shall be considered as 
liquidated dapiàgCs, the contract is tp be enforced accordïng to its terras, un- 
less quaîiftéd bysome other ciVqtjinstance; as, whea'onèàgreesto paya larger 
sum Upon tbe falluré to péy a sinalfer One, or when the damages resulting 
from the failure to perfdrm^ioontract aire certain, or can be reasonablyascer- 
tained IJy ajpry. But wheneyçr.tbe cfimtract is for the doingior not doilig of 
a particular act or acts, and itherp is no certain pecuniary standard by which 
tp measuré t'he damages re$i),ftingfr,om a breach thereof, an agreementto pay 
a stipiilated sum as damages ftiIrsuCh breach will be enforced literally." 

in CHfiTk V. Bamard, 10^^.!$^ 436, 2 Sup. Ct. Bep. 878, the aWe 
principle is fuljy recpgaisîéd^vftnd Mr. Justice Matthews quotes the sayr 
ing of Lprd Chancelier I^îaoci^field in Peachy w, Duke of SowSersd^ 1 
Strange, 447: "It is tl?^, rçppropçnse that.gives this court a handle to. 
grant relief-" In determinj^g the character pf the bond in this case 
there a,?© two views th?.t œ?iy be taken of it. We may without question 
cpnsider the $60,000 nam^d in it as a penalty, and the naming by. the 
parties pf the|38,880 a?. aniattfiBiipt to fixtheamount of injury or dam- 
ages, uppn the principle;;, abpyeimentioned; or we may; consider the 
$38,880 as a penalty, bearing in mi.nd that parties cannot deprive a 
court of equity of the rightjtio: consider the bond a pénal one when the 
$60,000 is a penalty by pajning; the amount of injury sustained, pro- 
vided the conditions çxisi Vibiob give .a court of equity the right ta go 
behind the désignation of the iparty^ Nor caU; they prevent the court 
from V considering the.$38„880 as a penalty when the conditions exist 
which give the court the right to disregard the désignation of the parties. 
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I think în this'Case we may considefthë 138,880 as a penalty, and we 
may go behindits désignation, ahii àeie wh&t thé âctual damages are, 
and award them. Then, either on thé ground that this is a partnership 
transaction, the coUrt miày give such relmf as is right and just, or on the 
ground that when the court bas jurisdiction— bas the casent may re- 
fuse to enforce sô touch oïthe contract as is inéquitable or harsh, or will 
work a hardship on the plaintiff J. Jj. Tilley; or, because the cour j; may 
construethé suw named in the bond as a penalty, it may give such re- 
lief as may be responsive to the demands of equity and good conscience. 
The relief that would meefthis demand would be to decree the amount 
of the $30,000 advanced, with 6 per cent, interest on the same, less the 
year's interest already paid in advance, and to decree the foreclosure of 
the mortgage given to secure the payment of the debt, and tO cancel the 
remaining part of the contract; and such will therefore be the decree in 
this case. 
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{Ch-cuU Court, W. D. Arkanms. Oct. 81, 189ii.) 

Uàrbied 'Woman's Sepabatb Estatb—Conve tances. 

Uoder the constitution and laws of Arkansas, a marrted woman may Own real 

and Personal property separate and apart from ber husband, and she may devise, 

begueatb, and convey the same as if she were afeme sole. As to snch property 

Bhe iB sui juris. 
Bminbnt Domain— Powers of Nonebsident Bailboad Company. 

A nonrésîdent railroad company, which bas not beoome:domesticated uuder the 

constitution of Arkansas, cannbt condemn or appropriate lànds for a right of way, 

for dépôt gronnds, car yards, or machine shops. 
SamB— COMiPBNSATION FOB Lands OF Markied Woman— Estoppel bt Aooeptanck 

OF AWABD. 

If such a railroad company acquires a right to corne into the state to do business, 
but still remains a nonresident. corporation, and it undertakes to acquire a right of 
way, etc.,vby condamnation proceedings against a married woman, who owns real 
estate as her separate property, and such married woman takes part in such con- 
demnation prooeodings, and acceptsthe award, she is estoppedif rom recoveringby 
asuitof ejectmént the lands condemned after she ha», retained the money for a 
number of years, and still retains it, although the lands were oondemned illegally. 

Samb — AcQtriBiNO Lands bt 4-Gbbement. 

Although a constitutional provision of a state may prohibit a nonresident railroad 
company from aoquiring lands f orthe use of its road by condemnatiou or appro- 
priatioii, still it may acquire such laods by an agreement with any citizen baving 
a right to contract. 

Same — Constitutional Provision fob Condemnation. 

The words "condemn or appropriate, " used in the constitution of the state, mean 
a taking of private property under the right of eminent domain, and not by con- 
tract. 

Same— lMK,iED Contbaot— Estoppbl bt Acquiescbnoe. 

A married woman may, under the laws of the state,,make a contract with a non- 
resident railroad company having a right to do business in the state, by which she 
may convey to it a right of way for its roadbed, car yards, machine shops, etc. If 
she takes part in condemnation proceedings which may be illégal, and accepts the 
damages awarded, and retains the same for over six years, when she brings suit to 
recover the land, atill retalUing Its value found by the jury in the condemnation 
proceedings. her çon,duot will be construed as amounting to an implied contract With 
the railroad Company for a right of way, etc., ont of her separate property. It 

; -«[11111)6 hpldas an aoquiesdenée by her, and iù equity she will fee Ostopped. 
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7. Samb— Bs^çg^fiw. or JI^BBiao Woiuv ai to Bbr SnnmâXB Pbopbbtt. 

wlioii, ààdëritbe Ittws of à stata, the common-law disabillties of a married womaa 
hava iMen ko f «r removed as to^laoéher in a 'position' '#héra shaissui Juri» as to 
her sépara^ property, sha is subjeot to tlia ]â,w |0f estoppel in- pats, and she is 
astopped bv Ueracls and deplarationg, and la subjeot to ail tbe presumptlons wbloh 
the law inaolgas against others wlth f oll oapadty to abt for themsaives. The law 
présumes thapartyknewberrights. Her sllano» for that; langth of tlme, wlth 
possession ana enjoyment of thé. money, and a falluro to retum it when the prop- 
erty was bar'separate propertyj*make8 np a stata of oasa whioh créâtes an estop- 
pel, beqause It amounts to a condition whlch must in equlty and p:ood consclenoa be 
ooùstruéd as a ratlfloation of the àct of tha railroad oompany m payiug har tha 
money and taklng possession of tha proparty. 

S, Bakz. 

Wlien 9he oontracts as If nnmarried sha oan be astopped as If sola 

9. Samb; 

A marrled WQman who can undar the law hold property in her own rtght ba- 
comes «ul jurls, and sha m^ bp bound by an estoppel in pais, created by har 
sitenoe. 

{Sytlabiia bythe CovrU) 

In Equity. Suit by the St. Louis & San Francisco Railroad Com- 
pany against Mary A. Foltz to restrain the prosecution by her of an ac- 
tion of ejectment against the railroad company. Heard upon bill and 
answer and on the pleadings and exhibits in the action of ejectment as 
exhibits. Decree in favor of complainant for a perpétuai injunction. 

Défendant set up îii' hercoàiplaint in the action ôf ejectment that she 
was entitled to the immédiate possession of certain lands therein de- 
scribed, for the reasôn that plâihtifif undertôok, in the state circuit 
court of Sébastian county, Ark,, to condemn, under the laws of the 
state, the said lands to be used for a roadbed and right of way for its 
said railroad, as well aa for car and machine shop pùrposes. Said suit 
was removed to this court on the application of plaintifif, on the ground 
that it was a nonresident corporation, — a citizen of the state of Missouri. 
At the November , term, 1883, oii January 15, 1884, of this court, 
condemnation proceedings were had in this court, and the jury assessed 
the damages of plaintiflf at $4,180.84. Said amount was paid into 
court by plaintiff, and paid by order of the court to défendant, and ac- 
cepted by her, and the judgment of the court was entered vesting the 
said lands in plaintiff, to be used by it for the pùrposes aforesaid. 
The défendant in herpriginîil and amended complaint claims that plain- 
tiff has forfeited the right to the use of about 24 acres of said land, be- 
cause it has not used it for the purpose for which it was condemned; 
again, that the plaintiff had no right to condemn, because it was a 
nonresident corporation, and it could hot, under the constitution of the 
state, take property by condemnation proceedings; that the right of 
eminent domain cannot be exercised in favor of such a corporation; 
that ail the condemnation proceedings were a niillity, and that no right 
or title passed to plaintiff by them. Pending the suit in ejectment, 
the plaintiff filed its bill in equity, pràying that défendant be restrained 
from proceédihg ajf^yfÙTther witb her suit at bar, for the reason that her 
conduct in accepting the sumof $4,180.84,— the amount awarded by 
the jury in the condemnation proceedings, — and holding the same, and 
not returning said sum into court, amounts to an estoppelm Jsaià. Plain- 
tiff, in its bill ÎQ equity, further asks that its title be quieted to said 
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land, and that the cloud growing out o£ the daim of défendant be re- 
moved. To this bill in equity défendant filed an answer. By agree- 
ment of parties the case was heard by the court upon the bill and an- 
Bwer, and the complaint and answer in the action of ejectment, and ail 
exhibits in said suit were considered as exhibits in the equity case. Mrs. 
Foltz did not claim the right to recover the whole of the 81.07 acres, but 
that amount, less 7 acres, used by the railroad for ils roadbed and car 
track. 

Tabor, Hendrick & Horion, for plaintiff. 

B. R. Davidson^ for défendant. 

Pabeeb, District Judge. The first question is: Did the St. Louis & 
San Francisco Railroad Company, at the time this property was con- 
demned, hâve a right to take property by condemnation proceedings, it 
being a railroad corporation residing in Missouri? Section 11, art. 
12, of the state constitution, provides that no foreign corporation sball 
"bave power to condemn or appropriate property." This meana that a 
corporation which is not a domèstic one oannot use the power of emi- 
nent domain to acquire property for its uses; that a railroad company 
which does not become domestieated : cannot use the right of eminent 
domain to acquire necessary real estate for its right of way, dépôt grounds, 
machine shops, etc. The St. Louis & San Francisco Railroad Company 
was, at the time of the condemnation proceedings, a foreign corporation, 
the same being chartered by the state of Missouri; but by the laws of 
the state of Arkansaa (Sess. Acts, approved March 16, 1881, § 5) the 
St. Louis & San Francisco Railroad Company had a right to corne into 
the state upon certain conditions. Â part of said section 5 of said act 
is as foUows: 

"Any railroad company incorporated by or undertbe laws of any other 
fltate, and having a Une of railroad built or partly built to or near any bonnd- 
ary of this state, and desiring to continue its Une of railroad into or through 
this state, or any braneh thereof, may, for the purpose of acquiring the right 
to buîld its line of railroad, lease or purchase the property, rights, privilèges, 
lands, tenements, immunities, and franchises of any railroad company or- 
ganized under the laws of this state, which siàid lease or purchase shall carry 
witb it the right of eminent domain held and acquired by said company at the 
time of lease or sale, and thereafter hold, use, maintain, build, construct, 
«wn, and operate the said railroad so leased or purchased as fully and to the 
same estent as the company organized under the laws, of this state might or 
«ould hâve done; and the rights and powers of such company, and its corpo- 
rate name, may be held and used by such foreign railroad cotnpany as will 
best subserve iti: purpose, and the building of said line of railroad^ ' '* * *" 

We find the facts to be that in September, 1880, a railroad company, 
called the Missouri, Arkansas & Southern Railroad Company, was in- 
corporated under the laws of Arkansas for the purpose of constructing a 
railroad from a junction with the St. Louis, Arkansas & Texas Railroad 
•Company, organized under the laws of the state of Arkansas, at Fayette- 
ville, Ark., through a portion of the counties of Washington, Crawford, 
sud Sébastian, to a junction with the Little Rock (& Ft. Smith Railway 



630 i ; FEDERAL EE»OBTEB , Vol 52. 

at orrieàiTiiHiSiiiith, lia Sébastian county; that in Jamiary, 1882, said 
Missourij lArkansas & Southern Raailroàd Company isold and conveyed to 
theSt. LoJiis & San Francisco Railpoad Company ail its railroad, com- 
pleted and utiiconipleted, with àll its rights, privilèges, franchises, and 
immùnities'bélotiiging or in any wise'ap^ertaining to Ihe ïhnning, opér- 
ation, or niâinlienance of the sàme; togethef with ail the dépôts, etc., 
and l'olling stbokiand other ohattel8i'èti(;4 connected with and used in or 
about the same, and ail of its real estate, etc., which it had any interest 
in. This the Missouri, Arkansas & Southern Railroad Company, under 
the law above set out, could rightfuUy do; and although, by such sale, 
the property in controversy did not pass by the conveyance to défend- 
ant of the Misaottrî, Arkansas & Southern Railroad Company and its 
rights and privilèges and franchises; because silch oompaiiy had not yet 
exerqised the xight of eœinent domain asto the property in controversy, 
yetthe efiTect of such conveyance was to give the défendant a légal status 
in the state, with a full right to dd business as a railroad corporation 
therein , although it waa still a fordgn corporation . 

We are hère broûght face ta face with the question whether Mrs. Foltz, 
a married ^omàn, holding the property in her own right as her separate 
pïoperty, after she bas taken part in the i condemnation proceedings in- 
Btitoted by plaintifif, wMchwas legaliyriri the state to do business, but 
not a citizen thereof, and therefore, uhder the constitution, having no 
right tocondennn property for its uses, and after she hais taken the money 
foundby the jury to beithe Value of théland, and keeps the same, is 
préverited. by an estoppei in paief^orn recoverîng the laiid in controversy. 
To the iay mind, oontroUed by a sénseof justice and right, it would look 
asthôùgh shé ougfat not tohiiveboth money and land.' She bas had the 
use of the $4,180.84 for six years, seven months, and five days, up to the 
ti,njpi shiÇibrought her suit;,, and this use, at 10 percent., would beworth 
$2,75812,9. It does not look hardly right that she should hâve this 
money, theihtfei^st on the same, and thé land as well. Still, if the law 
givesittb her, it'is right khç shoilld hâve it. Thé railroad company, 
being rightfully in the State, cpuld mftke an agreemènt with Mrs. Foltz, 
or.^nyoneclse, for a,rig{îtpfway;,fQr although the lawmay prohibit a 
party from acquiring a right, yet, if not against public policy or im- 
moral to do the act conferring the right, the same may be acquired by 
a^eetnent with a citizett. There is nothîng in the constitutional provi- 
sion prohibiting a nohïeâidehtraUrôàd Company from agreeing with 
cîîtîzens of a state, wheu iiis rightfully ip! the state to do business, for a 
right of way. If Mrs. FoJfîZjoouid agrée with the company fora right of 
way, could she, as a marj-ied woman, do that which amounts to an im- 
pliéd agreemènt? Whiiç^ nndér'the conimon-law disability of coverture, 
I db not thiak'she could Waive thé constitutional provision, which, in 
efféct, is phe'ih her favbfi,' But h^r çonamon-law disability of coverture 
hkô' been retnoved by ârtiblé 9,§ 7;'of the constitution of the state, which 
is thàt " thé réàl anij pëitdnal property of a /epie cosert in this state, ac- 
quired either'béforéoi' after marriage, vehéther by gift, grant, inherit- 
ance, devisé, 'bfothertfriâe, shall, sb long as she may choose, be and re- 
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main her separate estate and property, apd may be devised, bequeathed, 
or conveyed by her, the same as if shewas a feme sole; and the same 
sball not be subject to thé debts of her husband." The act of April 28, 
1873, (sections 4623-4681, Mansf. Dig;,) passed in piirsuance of this 
constitutional provision, gives to a married woman sole and entire con- 
troi over her property, and authorized her to sue and be sued alone in 
the courts in respect to her property. It repealed by implication so 
much of the act of December 14, 1844, as exempted married women 
from the opération of the statute of limitations. Garland Go. v. Gaines, 
47 Ark. 558, 2 S. W. Rep. 460. From my examination of the law I 
conclude that Mrs. Foltz, tinder the law of this state removing the dis- 
abilities of married women, has imposed on her corresponding liabilities; 
that, as to the property in controverey, she is suijuris. I thiuk that 
Herman on Estoppel and Res Judicata, at section 1105, expresses the 
true rule when he sàys: 

"Under the varlous statutes removing the common-law diaabilities from 
married vi^oraen, corresponding liabilities hâve necessarily been imposed on 
them. Tliey take the civil rights and privilèges conferred subject to aJl the 
incidental and corrélative burdens and obligations, and their riglits and obliga- 
tions are to be defefmined by the same rules of law and évidence by which 
the rigbts and obligations of the other sex are to be determined under like cir- 
cùmstances. To thè extent and in the matter of business in which they are 
by law permitted to engage, they owe thé sameduty tothose with wliom they 
deal, and to the public, and may be bound in the same manner, as if they were 
unmarried. Their comraon-làw incapacity cannot serve as a shield to protect 
them from the conséquences of their acts when tiiey hâve statutory capacity 
to act. A married woman is suijuris to the extent of the enlarged capacity 
to act conftrred by statute, artd may be estopped by her acts and déclarations, 
and is subject to ail the presariiptions which the law indulges against others 
with full capacity to act for themselves." 

The above doctrine is fully sustained by Dr. Pomeroy's Equity Juris- 
prudence, section 814, which saye: 

"Upon the questioh how far the doctrine of équitable estoppel by contract 
applies to married women, there is some conflict among the décisions. The 
tendency of modem authority, however, is strongly towards the enforcement 
of the estoppel against married women as against persons suijuris, with little 
or no limitation on account of their disability. This is plainly so in states 
where the législation has freed their property from ail interest or control of 
their husbands, and has clothed them with partial or complète capacity to deal 
with it as though they werê single." 

In Dobbin v. Gordîner, 41 Minn. l65, 42 N. W. Rep. 870, the su- 
prême court of Minnesota said: 

"Married women cannot enjoy their enlarged" rights of action and of prop- 
erty and retjiftin irresponsible for the ordinary légal and équitable results of 
their conduct. Incident to this power qf married women to deal with others 
is the capacity to be boUnd and to be estopped by their conduct, when the en- 
forcement of the principlé of estoppel is necessary for the protection of those 
with whom they deal. * * *" 

I take it that it is a true principlé thaï Mrs. Foltz could hâve made a 
contract with the railroad company to sell them the land she held in her 
own right. If she could make such a contract, then she may y by her 
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condttct, iinàke a coritract by itnplication. Her conduct may amount to 
an, équitable estoppel, and thus oreate in this case an implied executed 
conttajet,r-executed because the railroad bas the land, and she bas the 
value tbereof. If she can make an agreement, and be bound by it when 
executed^ she may renounco àny constitutional provision prohibiting the 
railroad Company from becoming the owner of real estate by condemna- 
tion.; ' Shèmay waive suoh a constitutitional provision, as ît has noth- 
ing, in it prohibiting a private citizen from giving or selling lands for right 
of way, etG.,to a nonresident railroad com-panj. .Emhuryv. donner, 3 N. 
Y. 511, S3 Amer. Dec. 325; ; Principal case and notes and authorities 
therein cit«d. Mrs. FoltZjin thia case^ could act as though she was a/eme 
sole. Shè )/^as mi juris; and when she enteredintothe condemnation suit, 
and aecepifced theaward made, and has keptthe sanaei she is notin position 
to assail oy diepy the validityof the proceediugs. ■Her action in that re- 
gard amounts to an équitable estoppel. In Water €o. v. Middaugh, 12 
Colo. 434/ it^was held tbat a party accepting and retaining the fund 
of a void'judgmenfcis estopped from assailîng the judgment itself. That 
was a ca'se t'^fy mucb likë'thîsV.as it was a condemnation proceeding 
whe^eiïi'é: oqtirt Rad nô;right to condemn because ôïwant of jurisdîctiori. 
It îs a mçi^im tbat a^ presumed to kniow the Jaw. Then, in légal 
contempiatM>n,'Mrs. î'oltz knew thfr illegality of this condemnation 
at the ii'me. ii waâ made, and, knowing this, she accepted the value 
of her làndrfts^fOund by the jury, and kept it from the time of the 
condeirinàtion to'the timë of bririging this suit, when she for the first 
timé Offerié!Î^to,repudiate the proceeding by assaîling its lègality. Her 
conduct !mt|st,be,taken as an acquiescence by her in the ysdidity of the 
proceeding?, and as creating a condition outofwhich springs into exist- 
ence an implied contract between herself ând the railroad company, 
which hsiiB been executed by her receiving and retaining the money and 
the railroad company receiving the land. In Pryzbybwicz v. Railroad 
Go., 3 McCrary, 586, 17 Fed, Rep, 492, it was decided that "the owner 
of land which bas been taken by a railroad for its right of way may by 
bis own act estop himself from demanding actual payment of the com- 
pensation as B condition précèdent to the takîng for the public use. If 
the owner giVës license, either expressed qr fairly implied; if be expressly 
consents, or With full knowledge of the taking makfô' no objection, but 
permits a public corporation to enter upon ihe land and expend money, 
and carry intp opération , the purposes for which it is taken, — he may not 
then bé perrhitted to èject the parties frpm the possession for want of 
payment." That was a case whero there was no compensation paid. 
This is a capi&wbere full compensation was paid. Lord Chancellor Cot- 
TENHAM, in; the.case of J)uke of Leeds v, JEaii of Awherst, 2 Phil. Ch. 117- 
123, said: "Ifia party having a rightistands by and sees another dealing 
with the property in a manner inconsistent with that right, and makes 
no objection while the act is in progress, he cannOt afterwards complain." 
It is olaimed in this case that the railroad company has lost its right 

>ai Pao. Rep. 566. 
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to this property by nonuser for the purpose for which it was obtained. 
There is no évidence of the intention of the railroad company to aban- 
don the use of the land for the purpose for which it was obtained, ex- 
cept its nonuser for that purpose up to this time. Under the circum- 
atances of this case, that is not enough to show an abandonment. Johnston 
V. Hyde, 33 N. J, Eq. 632. At the time the railroad company obtained 
the property from Mrs. Foltz there was no condition that it was to be 
used for machine shops, etc., within a certain time. A railroad may 
properly provide for future requirements of a more extended traffic, and 
may condemn more land than it at présent needs, but only what may 
in good faith be presumed necessary when its traffic shall be extended. 
Mills, Em. Dom. § 58; note, p. 352, 27 Amer. & Eng, R. Cas., (In 
re Staten Mand Rapid Trarml R. Co., [N. Y. App.] 8 N. E. Rep. 548.) 
The acts of Mrs. Foltz are of a character to create a condition where the 
railroad company holds the property by an implied contract- This is 
équivalent toa grant by Mrs. Foltz. This property, obtained bygrant, 
expressed or implied, is not lost by a mère nonuser for the length of 
time the railroad company bas held the property. Barnes v. ifoj/d, 112 
Mass. 224. In Eddy v. Chace, 140 Mass. 471, 5 N. E. Rep. 306, the 
suprême court of Massachusetts said: 

"Mère nonuser of an easernent like the one in question, thougb continued 
for more than 20 years, will not extinguisb it. The owner of an easernent 
may abandon it, but mère nonuser does not show an abandonment. Toeffect 
this the nonuser mustoriginate in or be accompanied by some decided and 
«nequivocal acts of the owner inconsistent with the continued existence of 
the easernent, and showing an intention on bis part to abandon it." . 

There may hâve been a nonuser of the part of the land in controyersy 
for the time the railroad company bas had it, but that does not of itself 
amount to an abandonment of the land. There must be other évidence 
of an intention to abandon it. Johnston v. Hyde, 33 N. J, Eq. 642. 

I think that the injunction should be made perpétuai to restrain Mrs. 
Foltz from proceeding with her action ofejectment for the recovery of the 
lands in controversy, and it is so decreed. 



Whitehuest ei al. v. McDonald. 

(Circuit Court of Appeals, Fourth Circuit, October 11, 1S93.) 

No. 2a 

BocNDAMES— Natbbai, Stkeam— Riparun BieHTS. 

Where the calls in a oonveyance of land are for two comers, one at high-water 
mark on the bank of a stream, and the other at the stream, and there is an inter- 
mediate line extending from one suoh corner to the other, the stream is the boundary, 
and ail riparian rights pass, unless a différent intention of the parties is shown by 
either their conduct or the conveyance. County of St. Clair v. Lovingston, 33 Wall. 
46, and BwUroad Co. v. Schwrmeier, 7 Wall. 872, followed. 47 Fed. Rep. 757, af- 
firmed. 
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î Appéal &OTn the Circuit vCo^rt pf the United States for the Eastero 
Disteiotl ofi iViaîginia. . ■ ■•.■;,■,):.; 'i., •: '' 

- c Ib Bcpiity^. Bill by Richard, H. MqDonald against 0. B. Whitehurst, 
Daïii'els^ji'/ramer', Dennife Ethridge, and iFrank Duschy trustées of the 
Ntofèlk Clâssified Building Assooiationj theïsaid Norfolk Classified Build- 
ing Asèociation, and Joseph B. Allen, itoremové cloud froM ànd to quiet 
titlej ij«dgment for complainant. 47 Fed. Rep. 757* Défendants 
appeafli ■ Affirmed. r 

ITinll tW, iOW, for appellants», :; : 

Jtob&'tMi. Hughes, tov as^jàileOi 

BeforeBoND arid Gôs'B'i Circuit Judges, and Simonton, District Judge. 

BoNDiSiiiciuit'JudgQi;; In' 1857 Mary Tarrant died seised^of certain 
reâlestàteini Virginia. iSheleft surviving her three chiidren and two 
grandièhildren, one of Tivhbm ;was Mary El. 0. Tarranti The original 
Mary; "ïlirtant died intestatie, iand Mary E. 0. Tarrantwaa one of her 
heii-sat law, The realeatate of Mary Tarrant, byifroper proceedings 
in îthes circuit court of.theoityof; Norfolk, was duly pàrtitioned among 
hèt ,héi-rs, and amohg other' propèrty alotted to Mary B. G. Tàrrant was 
a certain tract of land in the county of Norfolk, Va. , part of the original 
,tra<3!ti of wbicb Mary Tarrant died seised. ; After this. partition Mary E. 
G. Tarrant intermarried With ione GharJfis Dashiel, and, still being seised 
ôf thfeîreal estûte^ by deed dàted August 24, 1869, duly recorded, she 
.»tid her hùsbànd ooriveye(i îttô George À. Martin aiïdto E. J. Bennett 
and' Ïlob0rt M'cCtirdy, withgèheral wàrranty. By'a deed of even datç 
and delivery with the lasUirièntioned deëd, and as a part of the same 
transaction, thé parties grahtees'in it èonveyed to T. P. Gwens, as trus- 
tée, thè landsf so conveyed tôthetû, lo' secure the pttrchase money for 
,Which notes had' been given. Martin cfe Elliott, Bennett, and McCurdy 
havihg defrtulted in paymënt Of thèse hôtes, T. F. Owens sold the prop- 
erty at publie auction to Gilbeït Elliot/ Gilbert Elliot, November 8, 
1871, conveyed the land to Charles Stewart, who by deed dated April 
8, 1880, conveyed the same to^ Richard H. McDonald, the complainant, 
who took undisturbed possession of the land. On the 26th of June, 
1884, Charles Dashiel and his wife, Mary E. G. Dashiel, conveyed to 
Obed E. Whitehurst one undivided half interest in so much of said 
tract awarded to her in the partition of her grandmother's estate as lies 
between high-water mark and the channel of the, Elizabeth river, and 
by another deed, in 1887, they conveyed the other undivided half to 
Joseph B.Allen. This bill is filed to remove this cloud from and to 
quiet title. 

It is altogether likely, if not quite certain, though it does not dis- 
tinctly appear in the record, that when Mary E. 0. Tarrant aud Charles 
Dashiel, her husband, conveyed; to Elliot, Martin, Bennett, and McCurdy 
their înterëst in the 37} acres of land allotted to Mary B. 0. Tarrant by 
ihe circuit court of Norfolk, the description in that deed foUowed the 
metes and bounds in the^onimisaibner's report. They make no réserva- 
tion of any riparian rights ifi the deed, and if she had any rights riparian 
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derived from the fact that she was seised of the land back of the water 
front, and bounded by the river, when she conveyed by the same metes 
and bounds the land in partition acquired, she conveyed, unless the 
deed made some réservation, ail the righta, privilèges, and appurte- 
nances which title to the Ipnd gave her, By the law of Virginia, the 
rights of riparian owners extend to low-water mark, Frmch v. Banhhead, 
11 Grat. 136. But whether or npt the description of the land made in 
the deed from Mary B. 0. Tarrant and her husband, Dashiel, to EUiot, 
Martin, Bennett, and McCurdy, corresponded exactly with the metes 
and bounds given ip the repprt of the commissioners, the description in 
that deed is suflBcient to convey to the grantees aU the riparian rights 
which the ownership of the land oould give, incident and appurtenant to 
adjacent land. One of the boundaries în this deed is in the foUowing 
words: "Thence south, 32 degrees west, 12.15 chains," to a stake at 
high-water mark on the Elizabeth river; thence north, 67 degrees 16 
seconds west, 17.90 chains, to the corner of J. W. Brintou's land. 
The only corner which Brinton*s land there makes is with the Eliza- 
beth river. The suprême court in Coimty of St. Clair v. LovingsUm, 23 
Wall. 46, and Railnad Go. v. Schurmàr, 7 Wall. 272, bas settled this 
question for us. "It may be considered," say the court, "a canon in 
American jurisprudence that where the caîls in a conveyance of land are 
for two corners at, in, or on a stream, or ita bank, and there is an inter- 
mediate line extending from one such corner to the other, the stream is 
the boundary, unless there is something which excludesthe opération of 
this rule by showing the intention of the parties was otherwise." There 
is nothing hère, either in the deeds themselves or in the conduct of the 
po^^^ies, who waited 15 years before finding ont that they had any claim 
to nparian rights, to show any reason to exclude the opération of this 
canon of American jurisprudence, or that the grantors in the deed to 
Elliot, Martin et al. did not intend to corne under it. We hâve not 
answered seriatira the errors assigned, but what we bave said answers 
them ail. We think the decree of the court below waa the proper one 
to make, and it is affirmed, with costa. 



CoLUMBUS Construction Oo. r. Ckanb Co. 

Wlreuît Court cf Appeals, Sevenfh CtrouU. October 1, U9&) 

No.33. 

I. OOUTRACTS— SaLB— AOBNOT. 

FWntiff and défendant entered Into a written agreement, In which the détend- 
ant agreed topurchase in its own name and upon its own crédit, as the agent irrév- 
ocable of thé plaintlff, certain goods, and todeliver thesameataspecifled tlme. 
Held, that défendant was liable to plaintif, as a vendor, for failore to délirer the 
goods accordlng to the agreement. 
i, aura— CoNSTanoTioN. 

The fact that there was attached to snoh agreement an exhibit showing a form 
of contract with a manufacturer for the manufactura and sale of such goods do^ 
tiot blnd the défendant to procure the goods under such ooutraoL 
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' In El-rbr to the Circuit Court of tho United States for the Northern 
District of Illinois. 

Action by the Columbus Construction Company against the Crâne 
Company. A demurrer was sustained to the third and fourth cpunts 
of the déclaration. Plaintiff brings error. Reversed. 

Statement by Woods, Circuit Judge: 

The nature and ground of the ruling upon which error is assigned are 
well stated in the following brief opinion of the judge who presided in 
the circuit court: 

"Blodgett, District Judge. T'iis îs a demurrer to the third and fourth 
counts of plaintifT's déclaration, which charge the défendant with a breach of 
the conlract, attached to the déclaration, and niade a part of thèse counts, while 
acting as agent of the plaintiflf. I hâve nodoubt that thiscontract is acontract 
for the employment of the défendant by the plaintiff as a broker or agent of 
the plaintiff for the purchase of the wrought-iron pipe mentioned in the con- 
tract. It is not a contraet for the sale of the pipe by the défendant to the 
plaintiff, nor does it contain any guaranty, expressed or implied, of the qual- 
ity of the pipe on the, part of the défendant, if defendHut was only acting a» 
agent or broker for the plaintiff. The contraet makes the défendant merely 
the broker or agent of the plaintiff to purcliase this pipe for the plaintiff. 
Both the letters attached to the contraet, and made a part thereof, and the 
termis of the conlract itself , exclude any other construction ttian that this is 
a contraet for brokerage. And, as there is no allégation in either of thèse 
CQiihts charging the défendant with any breach of duty as a broker or agent 
of thé plaintiff in the purchase of this pipe, such as that the défendant failed 
to purchase pipe of the required quality for delivery to the plaintiff, I do not 
see that tliere is any cause of action loade by tliese two counts. Tlie demur- 
rer is th^pf pre sustai ned to, the third and fourth counts. " 

Thé fôUdwing is the agi*èenlènt in question^ \vitli the exhibits at- 
tàehed, excépting parts omîtted, which are not relevant to any question 
diWtié'sëd by eouhsél: ' 

"ïMs^agtëéraenÉ, naadè'this twértty-eighth day of June, A. D. 1890, be- 
tWeèn' the' Ôbiu'ni'bus Construction Company, a corporation existing under 
and by yirtueiOf the laws.of the state of New Jersey, party of the flrst part, 
and the Crâne Company, a corporation existing under a;nd by virtue of the 
laws of the state of Illinois, party of the second part, witnesseth, that for 
and in considération of the facilities and représentations of the party of the 
second part, more fully shown by 'Exhibit A,' hereto attached, and made a 
part hereof, to eflect for the party of the flrst part, upon désirable terms, the 
purchase of the standard wrought-iron Une pipe heieinafter specified, and 
the sum of one dollar in hand paid by eacb of the parties hereto, the one to 
the other, the receipt whereof is hereby mutually acknowledged, it is agreed 
between tlj^^ parties hereto sis follows, to wit: The party of the second part 
will purchase in its own name and upon its own crédit, as the agent irrévo- 
cable of the party of the flrst part, and secure the delivery to the party of the 
flrst part durihg the months of July, August, and September, as hereinafter 
specined, at. suçh places as may be designated hereafter' by the party of the 
flrst partf'afe the earliest practicable dates, but not later than October 1, 1890, 
barring strikea and causes, beyond control, for the lowest obtainable price, 
(which pi-icè shall include freights to the points of delivery, same not to ex- 
ceed the current rate of freight from point of shipment to Chicago,) and the 
party of the flrst, part will take ail wrought-iron standard line pipe hereinafter 
specifled inconformity with the spécifications, and subject to the conditions 
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and tests, more f nllj set fortb and specifled in tbe contract and speoiflcations 
for standard eight-incb line pipe, liereanto attached. (subject, bowever, to 
change as to size and weigbt as hereinafter stated,) marked • Exbibit B,' 
bereunto attacbed.and madea part bereof, at a price, including commissions 
to be paid party of tbe second part of two and one-half f 2|) per cent., net ex- 
eeeding nînety-one cents (91) per lineal foot for eigbt (8) inch standard line 
pipe, and price on tbe following sizes to be in proportion to price given on 
eigbt-inch as above and as bereinafter specifled: • * * The party of tbe 
second part will, barring strikes and causes beyond tbeir control, delivet ail 
tbe eiglit-inch pipe before mentioned in amount not less than tbirty-seven 
miles in July, not less than 123 miles in August, and ail remaining undeliv- 
ered in September, 1890, prior to tbe 15th of September, if possible. Tbe 
party ot tbe first part agrées to pay tbe party of tbe second part, upon deliv- 
ery of eacb and every invoice of pipe at sucb delivery points as tbe party of 
tbe first part sball designate, spot cash therefor, including commission of 
two and one-half (2J) per cent, over and above the amount of each original 
invoice rendered party of the second part by the manufacturer, but in no 
case agreeing to pay any sum or sums in excess of (including pipe, freight, 
and commission or other charge) the priées bereinbefore flxed for each size 
of pipe. In witness whereof, the parties hereto bave caused this instrument 
to be executed in duplicate by their respective présidents and attested by their 
respective secretaries, under tbeir respect! s'a corporate seals, this 30tb day of 
June, 1890. Columbus C!onstruotion Company. 

"By C. E. HKQXJEMBOORa, Président. 
"Attest: 0. K. Woosteb, Secretary Crâne Company. 
"E. T. Ceane, Président. 

"EXHIBIT A. 

"CmcASO, June 20, 1890. 
"C E. Hequembourg, Bsq. — Deae Sib: As members of tbe Pipe Asso- 
ciation, With a représentative on tbe board of managers, we feel confident of 
our ability, in fact know that we can purciiase the pipe in question at least 
5 per cent, less tban any outsider. Especially is this true in the face of the 
législation enacted by the board of managers at a meeting beld in Pittsburg 
on "Wednesday, the 18tb inst., at which meeting it was agreed that cash for- 
feits of large amounts be put up, the same to ibe fprfeited in the event of the 
agreed price being eut. ît will be necessary for the board of managers to 
take spécial législation, in effect, to throw the niarket open in the interest of 
our Company, to enable us to secure the material wanted at a price satisfac- 
tory to you, and, actlng merely as your agent, tbe price made us would nat- 
urally be yours. Our position in the association is such that we leel confi- 
dent of bringing this about. Sbould you bave s ufficient confidence in our 
Company to appoint us your agents in this matter, the actual placing of the 
order— in itself quite a task, to our minds — would-only be the beginning of a 
large line of work that we would be necessarily called upon to do for you in 
the handling of a dozen milis, more or less, that Would hâve to participate in 
the complètion of sucb an order. In conséquence of which, we thinii, in 
tendering our services to you, as we do, that 2J per cent, brokerage would 
only be a reasonable charge. Should you décide to aocept our ofïer, your 
wishes will be our instructions. Very respeetf ully, yours, 

[Signed] ' "Ceanb Company. 

"Geokge L. Fokman, Secretary. 

"ExHIBIT B. 

"This agreement, made and entered into the of by and be- 

tween :, part — of the first part, and tbe part — of the second 

part, witbesseth, that tbe said party of the first part, for and in considération 
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ôfi oiié dbïlâîisté 48 ïàMnâ(*Mt and triily paid by'the partj: of tfee>S8c<Sfta part, 
at aiia'1ïé¥<ïie.ttie!aéitl}nfe»rfftd'ae1iVBryMl-eOfi the receipt èf Wh&teishereby 
àcknèiÀieaè'ed,! "aÉd 'of( .Sk' jjayments hereinafter mentioired- t<*fbeimade by 
ttie saiâ:^*ty iol-liWèrseooaia part, bas cnyvènanted and agrtedyartd by thèse 
presënta-ddès ôOVenaDt'tan& agrée : Fii-^t, to fdrnish aiid deliWrtb the said 
party of' Chè £(écon4 pairt^^-^ miles o*ieight-inch standatti'*li(îniinâl weight 
Une pipe, made f Fom soft' llrte), free frriin biisters and other imperfectionB, and 
guararitiéd'itosiand a^^'dfkirig line ptessure of one thousând pounda to the 
square inch'wben provedànd tested in Unes as heréinafterprovided; * * * 
së\)enth, that it will pay to the party of thç second part ail damages and ex- 
penses of eVery ktnd whieh second party shall sustain by rekson of any defect 
or defects ifl thepipe deliVeredi up toand including the time when said pipe 
is tested by the second party uftder workiug pressure not in exeess of one 
thousand'(l,0OO) pounda tô the square inoh, and proved tight in the line, and 
which working iMt Shali be made with reàsonable proiïiptness; anA, eigfdhi 
that it will pày to the- party of the second part, as liquidation damages, the 
sum bf fifty ($60) dollars perday, for eâch and everydayaf ter said * * * 
and Untli the ambUnt of pipe agreedî to be furnished, as above provided, has 
been furnishédï ànd second {wirty may deduct the amount of siicli damages 
from any mbney ia its hands due lirst party for pipe furnished under tliis 
contract. In considération Of , the premlses the said party of the second part 
covenantsànd'àgrees to pay to the party of the flrst part the sum of * * « 
per foot for each and every fodt of pipe received by it under this contracÉj 
said pay mèntà'to be made on eaoh car load of pipe within flfteen days after 
the receipt of the same, unless oounterbalanced by damages due to second 
party. It is expressly understood and agreed by and between the parties 
hereto that the représentative of the second party at flrst party's mill is there 
only for the purpose of seeing thàt the said pipe cornes up to the guarantied 
weight, and that the threads and sockets are not manifestly defective, and 
aaid pipe sball not beconstruéd tobe accepted by second party by reason of 
any paymenta made therefor.so as to relieve flrst party from Ûability on ao- 
CQunt of its defective cbaracter until the same bas been laid and tested in the 
iine and proved. In witness whereof, the parties to tbis agreement bave 
faereunt&set their hands and seâls, the day and year flrst above written." 

In each paragraph of the déclaration it is alleged that under this con- 
tract the défendant company Mrnished to the plaintiff a statement show- 
ing the priées at which it would deliver to the plaintiff the pipe so agreed 
tp be boyght; and delivered, and naming the companies by which speci- 
âed quantities thereof, of sizes and at priées stated, would be manu- 
factured; and that thereafter, at times and places stated, the défendant 
did deliver and cause pipe to be delivéfèd, "as ifa compliance with the 
Contract," but that the défendant had failed of fulî performance of the 
contract, in this: "that ail of said pipe was not delivered within the 
times limited by the, contract for, the delivery thereof," of which failure 
a spécifie statement is made, "and that said pipe was not made from 
soft iron, free from Misters and other imperfections, and sufficiently 
strong and of a quality such as to stand a working line pressure of one 
thousând pounds to the square inch when proved and tested in lines, 
but on the contrary, was of a weak, imperfect, poor, and defective qual- 
ity, and wholly uuable to stand a pressure not in exeess of one thousând 
pounds *o the square inch, and was not such pipe, nor was any of it, as 
when subjected to such pressure would prove tight." The différence be- 
tween the two counts is that one is drawn upon the theory of a rescission 
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©f the contmct, ^nd seeks a rçcovery pfi the moneya paid thereon, while 
th^ other is for dçim^ages on account of, the breaches alleged. The addi- 
tional avermMits of eaph are iramed accordiqg to the theory on which it 
proeeeds. The other counts were withdrawn, and jadgmeut read^rod 
against the plaintiff. 

, William W. Bootk, Jarm 8. Sarlan^ and 8. 8. Gregory, for plaintiff in 
error. . 

Beforë Hablan, Circuit Justice, and Gkesham and Woods, Circuit 
JôdgeS.. , 

Woods, 0rcuit Judge, {aflo" statinçihe facts.) The décision of the cir- 
cuit court tests tipon \Mp proposition that the défendant was merely the 
agent of thé plaintiff j and',' if that be conceded, the rulingis,of course, 
right. It seéms to us, hoirçVer, that, wbilè the cohtràct creatëd an agency, 
it did more. It coùstitutëd the défendant an agen-t with spécial obliga- 
tions beypnd the duties which, in the absence of express stipulation, are 
a,ttributed by law to that relation. It was, of course, compétent for the 
parties tb 8b fraiioe their contràct, àhd, in our opinion, they 80 framed 
tbisone, by. irhatevér nameit shoiild bé called, that the défendant be- 
càme an agéhi ih respect to the proposed purchases; but, in respect to tîie 
subséquent tràrisfer and dëliVery of thé goods to the plaintiff it became 
obligated sdbstàntially as a yendor. An apt illustration is found in the 
case ôf Jtieiahd v. Mvingstonlh. E. 5 H. L. 395, 406, wherein, in respect • 
to an actioti by a commission merchant against his principal to récover 
on a contràct for the purchase of sugar, which the défendant had refused 
to accept becaùse the quantity was less than the amount ordered. Lord 
Blackbubn said : 

"My opinion is, for the réasons I bave Indicated, that when the order was 
accepted by the plaintififs tberâ was a contràct of agency by wbich the plain- 
tifls undertook to use reasonable skill ahd diligence to procure tbe gooda 
ordered at or below tbe limtt given, tp be folio wed np by a transfer of tbe 
property at the actual cost, with tbe addition of tbe commission ; but that tbis 
Buperadded sale is not in any way incpnsistent with tbe contràct of agency 
existing betweeh tbe parties, by virtue of wbich tbe plaintififs were under th« 
obligation to make reasonable exertions to procure the goods ordered as mucb 
below tbe limit as they could. " 

And Bo, under the contràct before us, the défendant, though required 
to purchase in its own naine and ùpon its own crédit, became bound to 
use reasonable diligence to procure the pipe to be pùrcbased at the low- 
est obtainable price not itt excess of the maximum limit; this to be fol- 
Ibwed by a transfer of the property to the plaintiff at actùàl cost and 
commission, which the plaintiff was to pay in "spot cash" to the défend- 
ant. And the fact that the agency is deolared irrévocable involves no 
inconsisteney. On the contrary, the two phases of the conti'act are in 
distinct harmony, and by reason of their connection were doubtless, foir 
ail the purposes of the agreement, incapable of revocation or termination 
by one party without the consent of the other, even though nothing had 
been expressed to that effect. The stipulation, which in efifect binds 
the défendant as a vendèï, is unequivocal and occurs twice iu the cou- 
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tract': first, that"it will seoure the delivery;" and, second, that "it will 
deliv*'^ the pipe "spëôifiéd in confemity with the spécifications, and 
ëubjétt to the conditions and tesls more fully set forth *' în the exhibit 
attaohëd to the agreelûent; This does not mean, and cahûot reasonably 
be consfrued to mean, that, in respect to the transfer arid deliVery of the 
pipe Ib thé plaintifF, the défendant was an agent merely, aiid bound to 
do no more than exercise reasonable diligence to procure of manufac- 
tureVë coniprising the pipé association (of which défendant was itself a 
member) contracta for the delivery of such pipe as was required. That 
the parties understoodthi^ when .settling the ternis of their agreement is 
indicated by the saving clause, twice,used, again^t "strikes and causes be- 
yond control,"— a clause which, whén emplo^ed in respect to an agency, 
is superfluous and meanîngless, because in nb event could a mère agent 
be responsible for the conséquences of a strike, or other cause beyond 
control. ; 

It is an. unwarranted ,a?sumption, often repeated or implied in the 
argument made in support of the ruling below, that by force of the con- 
tract the défendant was required to obtain of the manufaçturers contracta 
in the form of the exhilsit, and that for the matters cpmplained of the 
plaintiff's remedy should, and, as nothirig to the contrary is averred, pre- 
sumably could be sougljt oî the manufacturera upon those contracts, 
and not of the défendant upon the contract in suit. Theré is no support 
for this proposition, except in the fact that an exhibit, showing a forpi 
of contract with a msinufacturer is attached to, and made a part of the 
contract between thèse. parties. But manifestly that was done only for 
the purpose of defining the spécifications, conditions, and tests under 
which the, défendant undertopk to make delivery pf pipe tothe plaintiflf. 
That is the purpose stated, and no other is fairly inferable. In respect 
to its own purchases, therefore, the. défendant was at liberty to buy on 
crédit or for cash, atid with or withôut warranty, e:4press or implied, aë 
it chose. It could buy or bargain for the quantities of pipe necessàry 
to supply the plaintiff, orit could pijrchase in larger quantities, and for 
the supply of ofher cpstomers, being bound to the plaintifi', whatever 
the contract made with the manufacturer, to produce no évidence of the 
transaction except the!.manufacturer's original invoice, showing the pur- 
chase price. And of suçh contracts, it; is difficult to see how the plaintifif 
could take advantage, eyen if they hâppened to contain provisions which, 
if available, would afford relief. Cpunsel hâve discussed with exhaust- 
ive research and learriing the question whether or not, in the coptracts of 
purchase made by the défendant for the purpose of complying with this 
contract, there was privity of contract between an original vendor and the 
plaintifi', by reason of which either of them might bave an action against 
tjhe other for any breach to its injury.. We do not deem it necessàry to 
consider that question. If the affirmative of the proposition were con- 
ceded, there could be no right of actiop except for an infraction of the 
contract actually made by the agent} and that, as we bave seen, might 
or might not extepd to thesubject of complaint. The contract of thèse 
parties, as we view it, instead of leaving the plaintifi" to a circuitous and 
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UDcertain quest for relief, affords for the breaches alleged, and upon the 
theory of either paragraph , a right of action directly against the défend- 
ant. The judgment of the circuit court is therefore reversed, and the 
cause remanded, with instructions to overrule the demurrer to the third 
and fourth paragraphs of the déclaration respect! vely, and for further 
proceedings. 



Rebd V. Stapp. 
(Cîreuit Court of Appeals, SevmUi, CireuAt. Ootober 1, 1899.) 

1. Bhthsw ok Appbal— Jubisdiotion op Cibouit Court op Appeals. 

XJnder Rer. St. § 700, wWoh providea that, where there is a spécial finding of 
faots, the review on appeal may extead to the sufflciency of the faots found to sup- 
port the jadgment, the circuit court of appeals cannot examine tha évidence to 
ascertain whether it justifies the finding. 
Sk Bamb — Hâbmless Ebrob. 

Where there is a spécial finding of facts sufflcient to support the judgment, the 
admission of immaterial évidence, not afCecting such finding, is hanôless error. 
S. Nbgotiablb Instruments— Tbanspeb apteb Dishonob. 

Where one pays the note of another to a bank, and bas the bank cancel the note, 
and deliver to him a dishonored certifioate of deposit held by it as collatéral seou- 
rity, which certifioate he takes as collatéral security for a new note given to hlm by 
the debtor, he takes such certiflcate subject to equities ezisting against the origi- 
nal payée, eren though the baukwas an innocent holder for value before dishouor. 

In Error to the Circuit Court of the United States for the Northern 
District of Illinois. 

Âssampsit by Willet B. Jenks against Guy Stapp, receiver of th(» 
First National Bank of Monmouth, 111. Plaintiff dîed pending suit, 
and his administrator, Frank F. Reed, was substituted as party plain- 
tiff. Défendant obtained judgment. Plaintiff brings error. Affîrmed, 

F. F. Reed, for plaintiff in error. 

Kirhpatrick & Alexander, for défendant in error. 

Before Hablan, Circuit Justice, Woods, Circuit Judge, and Jenkins, 
District Judge. 

Jenkins, District Judge. This suit was brought at law by Willet B. 
Jenks, since deceased, to recover the amount of a certifioate of deposit, 
of which a copy foUows: 

" No. 26,161. The Fiest National Bank of Monmouth, III. 

"$10.000. Nov. 5th, 1881. 

"Wm. M. Gregg bas deposited in this bank ten thousand dollars, payable 
to the order of himself six montbs after date, on return of this certiflcate. 

"B. T. D. Httbbabd, Cashier." 
Endorsed: "Pay to bearer. W. M. Gbeghî." 

The case, as disclosed by the record, was this : The First National 
Bank of Monmouth was organized under the national banking law in 
the year 1863. The period of légal existence granted by law was about 
to expire, and could not be extended. Thereupon, in June, 1882, the 
bank went into voluntary liquidation, and adopted the necessary l^al 
v.52F.no.7 — 41 
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steï)s to wind: qj» itâ affaira. Ai >Qew bank with,;tlie,samei name wa^ 
forraed by substantially the aame persons who owned the stock of th© 
former babk,? and with the saiiiie, persons as officers who held similar 
positions in the old bank. f he stookholders of the old; bank distributçd 
aimQngthemftelMe^, tbei accurïiulfifsd profits of this business, amounting 
to 66 per cent, of "its capital. 9n the 5th day of July, 1882,, the olçL 
bank transferred to the new bank its bank building, and ail the fixtures," 
books, and appurtenances of the bank, its rédemption fund with the 
United States treasurer, its bills reoeivable as shown by its books, and, 
in considération thereof, the new, bank agreed in writing to pay off and 
discharge ail the debts and liàbilities of flie old bank to its depositors of 
ail kinds 'ilpon book' àCcotmt and certifîcates of deposit "totheextent 
and amount as showp by the books," whenever and as they should pe 
dsRiœoded, The new bank çqiitinued, business until April 8, 1884, 
vfiJSen it closed its doors, being compelled thereto by theacts of its cash- 
iér, who proved a defaulter to the amount of ûpwards of $100,000. 

The certificate of deposit upon which suit is brought was issued by 
ftié.',^as}i,ier:pf the ;ôl(|,',|)a Without considération, without deposit of 
the amount therein stated by Gregg or by any other person, and solely ; 
by Way pf margîns td-^peculative transactions between Hubbard, the 
casHier^ and the payée, William M. Gregg, or bis firm of Gregg, Son & 
Coijpf Chicago. Tlke <!ertificate was not entered uppn the books of the 
old bank. The bank number borne by the certificate was in fact the 
OTiaber pf a certifica*© issued, on tjhe 23d day of February, 1881, to one 
Langdon, for the sum of $100, and which was duly entered upon the 
bppk^tand paid by, the: bank shortly after its issue, and before the date 
pf the, Gregg certiâcate. The ceijtifiçate hère in question was first 
pledged by Gregg, Son & Co. , on September 6, 1883, tp the Continental 
National Bq,nk of Çbipago, as collatera,! to a loan of $10,000. That 
loan was paid in Ôctober, 1883. It was then used on December 27, 
1883, as collatéral with the same bank for a loan which was paid Janu- 
ary 26, 1884,- It ï((a?;«gain pledged by Gregg, Son & Co. to the Con- 
tinental National Bank as collatéral to two notes of that firm, each for 
$5,000, payable on demand; one dated March 7, 1884, and the other 
dated March 24, 1884. After thè loan of December 27, 1883, and be- 
fore its pay ment, th& cashier of the Continental National Bank, becom-, 
ing suspicions of the certificate by reason of its âge, had an interview 
concerning it with i Hubbard, the cashier, He asked Hubbard "if the 
certificate was good; if it was genuine; and he said it was a genuine 
ciertificate;" that it waâ a private matter with Gregg, and was connected 
with his (Gregg's) family affairs. Payment of the certificate was de- 
manded of the' new bank on the 8th day of April, 1884, — the date of 
its failure, — and the certificate protested for nonpayment on the follow- 
ing day"- rOn the lltb day of April, 1884, a transaction was had by 
which WJJîet B. Jenksj the intestate of the plaintiff in error, paid to 
the Continental National Bank the ampuntof the indebtedness of Gregg, 
Son &Co., and received from the bank the certificate of deposit in ques- 
tion. 
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The right to recover upôïi the' certificate îs claîmed upon the ground 
that the Continental National Bank was a bona Jtde iiolder for value of 
the certificate, and that the défendant bank ia estopped to assert either 
the invaiidity of the certificate, or its nonliability therefor by reason of 
the déclarations of its cashier to the cashier of the Continental National 
Bank upon the faith' ofwhich the loans of March 7th ând March 27 th 
were made; and that Jenks, by purchase from the bank, although after 
dishonor of the certificate, stands in the shoes of the bank, and takes 
its title to the certificate, unaffected by equities as between the maker 
and Gregg. 

The contention on the part of the défendant is that the certificate was 
issued by the former First National Bank of Monmouth, and not by the 
défendant bank; that the latter never assumed its payment, the certifi- 
cate riot appearing upon the books of the old bank; that the certificate 
was fraudulent in its inception, and of no efifect.in the hands of Gregg, 
the payée; that the Continental National Bank took it after its ma- 
turity, and charged with the equities attaching to it in the hands of 
Gregg; that the old bank could not be estopped by the déclarations of 
Hubbard, made after the bank had ceased to exist; that the défendant 
bank is not estopped, because, among other reasons, the déclarations 
only went to the genuineness of the certificate as the paper of the former 
bank, and not to the liability of the défendant bank thereon; aad that 
the transaction between the Continental National Bank and Willet B. 
Jenks was a payment by Jenks of the debt of Gregg, Son & Co. at their 
request, and not a purchase of that debt and its collatéral. The cause 
was tried by the court without the intervention of a jury, and the issues 
found in favor of the défendant. 

The record déclares that at the close of the évidence the plaintiff sub- 
mitted to the court certain propositions of law, and requested the court 
to hold them as the law of the case, but the court disregarded and over- 
ruled "certain of the same," and found the law and the facts in the case 
as foUows. Then foUows the opinion of the presiding judge, reciting 
certain facts stated to be conceded, and holding that the certificate was 
fraudulently issued; that the défendant bank was liable for the valid 
debts of the old bank; that the certificate was a valid security in the 
hands of the Continental National Bank by reason of the estoppel stated 
above; and that the transaction between Willet B. Jenks and the Conti- 
nental National Bank was a payment by the former of the debt of 
Gregg, Son & Co. at their request, a payment, cancellation, and surren- 
der by that bank of that firm's notes held by it, and that Jenks took a 
new note from the firm for the money paid by him, and that he did 
not succeed to the right of the Continental National Bank, but held the 
certificate as collatéral to the new note of Gregg, Son & Co., taken by him 
after payment by him of their debt, after maturity of the certificate, 
and after its dishonor; and so, iu his hands, the certificate stood charged 
with ail the equities attaching to it in the hands of Gregg. 

The findings of a trial court, whether gênerai or spécial, hâve the ef- 
fect of a verdict of a jury. Rev. St. § 649. When the finding is sp©- 
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cial» the jeview on appeal may extend to the sufficîency of the fàcts 
found to support the judgment. Id. § 700. It uiay well be doubted 
whether the opinion of the judge which hère is said to constitute 
the spécial findings of fact can be so cousidered. Dickinson v. Bank, 
16 WaE. 250. The opinion States certain concessions of facts. It 
also advances by way of argument certain other facts said to be 
proven by the évidence, and also certain évidence as grounds for the 
conclusion of the court. The practice adopted by counsel in this 
case of seeking to hâve the opinion of the court fulfill the ofRce of a 
finding is not to be commended. The spécial finding of the statute is 
a spécifie statement of the ultimate facts proven by the évidence, deter- 
mining the issues, and essential to sustain the judgment. It corre- 
sponds to the spécial verdict of a jury, and should be equally spécifie 
and comprehensive. It should déclare ail the ultimate facts established 
by the évidence, so that if they do not in law warrant the judgment, an 
appellate tribunal may direct such judgment thereon as the law ad- 
judges upon the facts determined, and without the need of a new trial, 
as was done in R. Scott v. Hickman, 112 U. S. 150, 5 Sup. Ct. Rep. 56. 
Treating thç: opinion, hpwever, as a spécial finding of facts, the court be- 
low found as conceded facts that, after dishonor of the certificate in 
question, the Continental National Bank demanded of Gregg, Son & Co. 
payment of theloan, forwhich it held the certificate as collatéral; that 
Jenks, at the request of Gregg, paid the debt; that the notes of Gregg, 
Sou & Co; were canceled and surrendered; that the certificate was de- 
livered to Jenks, who took notes from Gregg, Son & Co. for the amount 
of the principal of the loan paid by him, and held the certificate as 
collatéral to such notes. The court algo found as proven by the évi- 
dence that Jenks was a brother-in-law of Gregg, and acted for him, and 
to protect his crédit; that Jenks " did not even keep alive the bank pa- 
per for,which the certificate stood as security in the hands of the Con- 
tinental National Bank, but allowed that to be canceled, and inerely 
took Gregg, Son & Co.'s paper as a new transaction between himself 
and Gregg, ,Son & Co. , the transaction being in efiect a loan by Jenks 
to Gregg, Son &Ço. of $10,000, with this certificate of deposit as secu- 
rity." This finding is challenged as not sustained by the évidence, and 
we are urged to so déclare. We hâve no authority to do that. Treat- 
ing the opinion as a spécial finding, we are only at liberty to consider 
whether the fg.Gts found in law support the judgment. The findings of 
the trial court upon questions of fact are conclusive. We are not per- 
mitted to examine the évidence to ascertain whether the finding of fact 
be.thereby justified. Copain y. Insurance Co., 9 Wall. 461, 467; The 
âbbotsford, 98 P, S. 440, 443; Zeckmdorf v. Johnson, 123 U. S. 617, 8 
Sup. Ct. Rep. 261. The review permitted extends only to the question 
whether the facts found support the judgment rendered. Tyng v. Grin- 
neU, 92 U. S. 467. 

It cannot be seriously urged that, the facts being as found, the judg- 
ment is unwarranted. The question of the liability of the défendant 
bank hinged upon the further question whether Jenks stood in the light 
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of an innocent purchaser for value. The court held that the Conti- 
nental National Bank was a honafide holder for value, taking the certifi- 
cate upon représentations of the cashier of the défendant bank, which 
worked an estoppel. Conceding that a honafide holder for value of com- 
mercial paper can, by endorsement and delivery after maturity of the 
paper, confer his title upon a third person having knowledge of its in- 
hérent imperfections, it is found as a fact that this was not done. It 
is conclusively determiued that Jenks paid Gregg's debt; that the notes 
were canceled and surrendered, not endorsed or transferred by the Con- 
tinental National Bank. For the amount paid, Jenks took notes of 
Gregg, Son & Co. running to himself, with the certificate as collatéral. 
At the time of the payment by him the défendant bank had failed; 
the certificate had been protested for nonpayment. He took it, there- 
fore, with notice of dishonor, and cannot be held an innocent purchaser. 
In view of the finding that this certificate was fraudulently issued, and 
was without considération to the knowledge of Gregg, who was found 
by the court to bave been "a knowing and willing party to the fraud" 
sought to be perpetrated by the issuance of this certificate, one taking 
the certificate from him after dishonor cannot be accounted an innocent 
holder. The judgment was therefore justified by the finding. 

In this view it seems unnecessary to consider the other errors assigned. 
If the exceptions were sustained, the substantial facts would remain 
unquestioned and unquestionable that this certificate was fraudulently 
issued, and without any considération, to Gregg's knowledge, and that 
Jenks took it as collatéral to Gregg's debt after' its dishonor. Thèse 
facts are sufiicient to bar a recovery. The admission of immaterial évi- 
dence not aôecting that finding could not, therefore, injure the plaintiff, 
and constitutes no grouiid for reversai, {Mining Co. v. Taylor, 100 U. S. 
37; Hombuckle v. Stafford, 111 U. S. 389, 4 Sup. Ct. Rep. 515;) nor 
would the réception of incompétent évidence going to that finding, when 
there is compétent évidence uncontradicted on the same point, (^Cooper 
V. Ooata, 21 Wall. 105.) The judgment is affirmed. 

Mr. Justice Harlan was not présent when this décision was an- 
nounced, but he participa ted in the hearing and décision of the case, 
and concurs in the opinion. 
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:;->i "M-f' . . , UmtbéI States v. Nelson d ai. ^:-^^ '' 

• V- (Cisertc* eéurt, I>. Minnesota. Octotef 10, 1893.) 

1. MoNOPOMBS-rrS.Dri'iciBNCfT oé Inpictment— Wobbs op Statctb. 

An iniHoimënt under the ^t ,of con^ress, "to protect trade and commerce agaînst 
unlawïPnl'rôBtJ'aint and' mbnopoHes, " (26 St. at Large, p. 209,) must contain a cer- 
tain âeacrîptioii of the offense,, ai^d a statement of facts constituting same, and it 
is noî sùfflojetit simply tpfollow the language of the statute. 

8. Same— What'CcWstitiites— A&kBKMENT TO RAisE Pbicb. 

An agreement bétwen a numher of lumber dealers to raise the priée of lumber 
60 cents per thousaod fe^t, :in fidTance of the market priée, cannot operate as a re- 
stralnt upon trade, within the meaning' of the abt of congress "to protect trade and 
commerce agaiust unlawf ùl restràint and monopolîes, " (26 ot- at Large, p. 309,) un- 
leas such agyeement involves an absorption of the entire trafic, and is entered into 
for the pufpbsô of monopollïing trade in that oommodity with the ohjeot of extor- 
tion. 

At Ijhw. lodictraent under the act of July 2, 1890, (26 St. at Large, 
p. 209,) " to protect tradè and commerce against unlawful restraints and 
monopolies." Demurrer to^all the counts sustained. 

The United Statea District AUomey. 

W. E. Haie, for défendants. 

Nelson, District Judge. In the case of United States v. Benjamin F. 
Nelson, Sumner T. McKnight, William H. H. Day, et al., a demurrer is 
interposed tp the indictmenti Pressure of business in court has prevented 
an earlier décision, and I.cao now only give my reasons briefly for sus- 
taining the demurrer. The indictment intends to charge offenses under 
the act of congress entitled ''An act to protect trade and commerce against 
unlawful restraints and monopolies." This statute déclares contracts, 
oombinations in the fohn of trusts or otherwise, and monopolies to re- 
strain trade or commerce among the several states and foreign nations, 
illégal, and makes them offenses, and affixes the punishment. The in- 
dictment purports to charge the défendants with violating the law by en- 
tering into a contract, and unlawfully engaging in a combination in the 
form of a trustjiànd confederating together in a conspiracy in restreint 
of trade among; the several states. There are 12 counts in the indict- 
ment. The first 6 counts charge the offense in the language of the 
statute, and the others set forth facts which are claimed to constitute the 
offense. The fédéral courts by this act are given jurisdiction to apply 
remédies in cases where interstate commerce is injuriously aflfected by 
combinations and contracts which the state courts had formerly applied 
to protect local interests. In order to administer the law, the court 
must détermine what is an unreasonable and unlawful restràint of trade 
or commerce by contracts, trusts, and conspiracies, and whether a con- 
tract is injurions to the public. In ail cases at common law, it must be 
made to appear that the acts complained of threatened the interests of 
the public, and this is true whether the remedy sought to be applied is 
by civil or criminal proceedings. It is urged by the district attorney 
that, the offense being statutory, the gênerai rule in such cases, to wit, 
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that it is suffirent to allège the offense in the language of the statuts, 
will sustain the first six couats. I cannot agrée to that. This is not 
a case where every fact necessary to constitute the offense is charged, or 
necessarily implied, hy follbwing thewords of thestatute; aud the words 
themselves fully and directly, without any uncertaînty or ambiguity, 
set forth ail of the éléments necessary to constitute the offense; and it is 
not sufEcient to follow only the language of the statute. Where the act 
becomes illégal and an offense only from the naeans used to effect it, as 
in this statute, the indicfernent nïust state, where it is practicable, so 
much as will show its illegality and charge the accused with a substan- 
tial offense. See U. S. v. Cruikshank, 92 U. S. 558. The charge must 
contain a statement of facts constituting the offense, and a certain de- 
scription of it, which this indictment does not in either of the first sic 
connts, and they cannot be sustained. 

Do the facts set forth in the last six counts describe an offense which 
the statute forbids? The first of thèse counts charges, in substance, that 
the défendants were each dealers in lumber in the United States, and 
each transacted business at numerous towns and citiesin différent states, 
and on September 7th, at the city of Minneapolis, they agreed to- 
gether that they would raise the price of lumber 50 cents per thou- 
sand feet in advance of the market price of pine lumber in the states of 
Wisconsin, Minnesota, lowa, Illinois, and Missouri, and in pursuance 
of such agreement they did then and there raise the price of pihe lum- 
ber 50 cents per thousand feet in each of said states in which they trans- 
acted business. How this advance in price by thèse parties in the several 
states mentioned could regulate thereby the price for aU dealers is not 
set forth. It appears that the idea of the pleader was that a mutual 
agreement between several dealers that they would raise the price of the 
lumber owned or manufactured by themselves 50 cents per thousand 
feet above the market price necessarily advanced the price of ail the 
pine lumber for saie in those states to that extent, and none could be 
purchased for a less price. While it may be true that some of the other 
dealers might attempt to induce purchasers to be governed by the price 
fixed in their locality by the parties to the agreement, and try to keep 
up priées, y et compétition in the commodity would soon bring the price 
down, unless there were fraudulent or coercive means resorted to for the 
purpose of restraining other dealers, and preventing them from exercising 
their own judgment as to priées. 

An agreement between a numberof dealers and manufacturers to raise 
priées, unless they practically controUed the entire commodity, cannot 
operate as a restraint upon trade, nor does it tend to injuriously affect 
the public. Unless the agreement involves an absorption of the entire 
traffic in lumber, and is entered into for the purpose of obtaining the 
entire control of it with the object of extortion, it is not objectionable to 
the statute, in my opinion. Compétition is not stifled by such an agree- 
ment, and other dealers would soon force the parties to the agreement 
to sell at the market price, or a reasonable price, at least. What bas 
been said in regard to this count appliea to the remaining five, in which 
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wrongfnl combinations aad <coaspiracies in restraint ot trade are alleged, 
and a mbnopoly of the whole or a part of the trade and commerce in 
Inmberin theseveral states mentioned. The allégations are too indeâ- 
nite and incertain, and the demurrer to ail the counts is sustaiued. 



StAHL V. WiLtIAMS. 

(Otreuit Court, D, ConneoticuU September 98, 1893.) 

No. 708. 

L pAnntTB >0B iHTxNTioKs— AoqtnBsaBNoa—SiTisisNoa. 

On a motion for preliminary injunotion the patentée made affldavit that he put 
the invention into praotioal use about the time of the application, and it had -been 
in pt«ctlcal use ever sinoe; that tha rights of the owner of the patent had been ao- 
QUiesced in by the public; that the invention had been appiied to manyhundred 
machines ; 'that he had never eiyen any licenses, or sold any manuf acturing rights ; 
aUà that the.valldity of the patent had never beôn guestioned. The assignée of the 

Sateiit made iaffidavit that he had appiied the patent sinca iJanuary, 1893. Held, 
lat this was issufBoleut to show public acquiescence. 

%, EUmb— FBSLpaNART Injunotiôn^Frior Adjudication. 

On a motion for a preliminary injunotion, oomplainant Introduced the record of 
anotber circuit court, showing that in a suit by him agalnst a third persan the court 
tound infringement, and granted a restrainfng order; that subseguently this in- 
iuhctioà was made perpétuai, but there was nothing to show that any question as 
to patentable novelty, the prier state of the ^rt, or public acquiescence, were raised 
thereln. JËeld, that such an adjudication was not of controûing weight. 

B, Baxm. 

On a motion for preliminary injunction, a prlor adjudication in another circuit, 
finding infringement, and awarding a perpétuai Injunction, is not concluslve, when 
the alleged Inîrlnging devices are materially différent in the two cases. 

4, Baue— Preliuinàiit iTUVscmoJi—isvmnaBitssT. 

Lettera patent So. 258,396, issued to Halstead, May 28, 1832, cover an egg-holdlng 
tray for incubators, having wires or cross bars, in combination with a muslin vv'eb 
below the same, on which the eggs rest, and wuich is movable by means of roUers 
Bo as to tum the eggs. In his application the patentée clalmed as bis improvement 
an arrangement whereby the eggs rested belween cross bars not supporting tho 
eggs, and disclaimed cross roUers on which the eggs rest. In dëfendant's inou- 
bator tbe eggs rest upon a oloth suppprted by cross bars, and the oloth revolves on 
roUèrs, but the roUers serve both to support the eggs and to hold them in place 
While the bloth is ihoved to tiirn them. Defendant's device had greater llkeness to 
a prlor patent than to that of complalnant. There was no évidence thatserious 
Injury would. be caused by withholding a preliminary injunotion. Held, that tho 
same should bé denied. 

i, BaMB— DlSCDUIMBR. 

Letters patent No. 368,349, issued in 1887 to Qeorge H. Btahl, covers in claim 3 an 
Incubàtor m which uniform heating is secured by a flat tank overlying the cham- 
ber, and dlvlded by two partitions extending from oae end nearly to the other, the 
hot water being discharged by pipes into the outer divisions, and carried off by a 
single return pipe, leading from a point between the partitions. Défendant sub- 
stltutes pipes for the partitions, and it appeared that the patentée originally claimed 
substanôauily similar pipes, but, the same balng rejeoted, he disclaimed the use of 
pipes for maiotaining an éven température. Seîd, that the claim should be strictly 
constrned against him, and that a preliminary injanction should be denied, espe- 
dally as it appeared that both pipes and partitions had been used prier to the 
patent. 

In Equity. Bill by George H. Stahl i^ainst Albert F. Williams for 
infringement of patents. On motion for preliminary injunction. De- 
nied. 

J, J. Jmniniga, for complainant. 
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TowNSEND, District Judge. The complainant claims under six pat- 
ents for certain improvements in incubators, but only two of thèse are 
relied on as the foundation of the prayer for a preliminary injunction. 
The patent No. 258,295, known as the "Halstead Patent," was issued to 
Halstead on May 23, 1882, and was assigned to complainant on Febru- 
ary 1, 1892. The claims Nos. 6 and 7, which complainant allèges are 
infringed by défendant, are as foUows: 

" (6) In an egg-holding tray, the combination, with the wires or cross bars, 
of a web of muslin or sitnilar material, on which the eggs rest, and which is 
movable, Bo as to turn the eggs, substantially as set forth. (7) The combina- 
tion, in an egg-holding and turnîng tray, of cross wires or bars, a web, and 
a roller, upon which the web may be wound, substantially as set forth." 

The eggs are kept in position, while turning in said tray, by wires 
stretehed across it, The advantage of this arrangement lies in the fact 
that the eggs can be turned without the danger of breakage. In defend- 
ant's incubator the eggs rest upon a cloth supported by parallel bars of 
wood. Said cloth revolves on roUers as in complainant's tray, but in 
defendant's tray the rollers serve both as a support for the eggs, and to 
hold them in place while the cloth is revolved to turn them. Complain- 
ant claims that this device for supporting and turning eggs is a mechan- 
ical équivalent of his invention, and an infringement thereof. Com- 
plainant further introdueed the afBdavit of Halstead, the patentée, f6r 
the purpose of showing acquiescence of the public in the validity of Said 
patent. The material part of the afiBdavit is as follows: 

"That applicant put the same into practical use about the tiiue the applica- 
tion for patent was made; that the same has been in practical use ever since, 
and the rights of the owner of said letters patent in said invention hâve béen 
acquiesced in by the public, and that this invention has been applied to a 
great many hundred machines; tbat he has never licensed any one to make 
it, and had never sold any manufacturing rights to make it, and the validity 
of said letters patent has never been questioned." 

The complainant also introdueed in évidence an order of the circuit 
court of the United States for the southern district of Illinois, dated 
April 4, 1892, granted in a suit brought by the complainant against 
A. L. Chase et al., wherein the court found the egg tray of the défend- 
ants in that case to be an infringement of complainant's patent, and re- 
strained and enjoined the défendants therein from further manufacture 
of said trays until the further order of the court; the cause being con- 
tinued for further hearing to April 23, 1892. On June 9, 1892, and 
after the hearing in this case had been closed, complainant, by leave of 
court, filed certain exhibits introdueed upon the hearing in said case in 
Illinois, and a copy of the final decree of said court, making said tem- 
porary injunction perpétuai. 

The défendant introdueed several patents for the purpose of showing 
the state of the art at the time when complainant obtained his patent, 
and the lack of patentable novelty therein. One of thèse — the Renwick 
patent, No. 224,224, granted in 1880 — described a tray in which the 
eggs rested on bars or rollers, or "on an endless apron, carried upon the 
supporting roller." The eggs were turned by means of the revolving 
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roUers:, wiljli or withput; said apron. , Another patent— the Martin pat- 
ent, Jifo, 237,689, grant$d in::1881-^deseribed a séries of roUers sup- 
portipg thie eggs,. whiqh reyolved upon their axes, and turned the eggs. 
Other patents, granted prior tp that of complainant, described egg trays 
witii -gratlng covered with dotb, as daimçd by complainant. The de- 
yiceof the défendant more nearly resenibles the devices employed in 
certain of thèse earlier patents than those clainjed in the Halstead pat- 
ent. Thers the cross wires and wire netting are distinct, and used for 
entirely différent purposes. The wires above the cloth, and, as the pat- 
entée describesthem, "near the top of the tray," prevent the eggs from 
moving dong when the cloth is turned while the eggs rest upon the net- 
ting. Neithêr in defendant's device nor in the Renwick patent are there 
a^iy wires abpve the cloth, but the rollers belowit serve the double pur- 
pose of sppppi^ing the cloth and of holding the eggs in place while turn- 
ing. It furtl^er appeared that Halstead, in his application for a patent, 
claimed as hîs improvem.ent, an arrangement whereby the eggs rested be- 
tween cross bars ûot supporting the eggs, and disclaimed cross rollers on 
which thig legg^reated. ; 

The affidayit of complainan|; that he applied the patent sinceJanuary, 
1892, and tliatpf the patentée, qnoted above, are the only évidences of 
public acquiescénce. Npn^, of the cases cited by complainant's counsel 
show that.spch use would be sufficient to establish the claim of publie 
acquiescénce. 

A suitable adjudication of another fédéral court, on final hearing, 
upon the yalidity of this pateiit and the infringements thereof, would 
hâve gireat, i'f not contrplling., wèight in the détermination of the same 
question in thîs court. Bwt it idoes not seem to me that this is such 
an adjudication, for ta© followiQg reasons: The restraining order or 
injunction ori^nally granted was made perpétuai at the final hearing 
but no ftM*ther firiding was niade the'reon. Although this case was re- 
opened to permit complainant to întroduce évidence as to said decree, 
none was otfered; to. show that; the questions as to the statè of the art or 
public acquiescénce were presented for the considération of the court. 
It does not even appear that the question of patentable novelty was be- 
fore the court, except asit may be inferred from the decree of the court. 
The décision; seems to be based simply upon "the bill ofcom plaint, 
the-afiidavits of the respective parties, and arguments of coUnsel." No 
opinion of the court was filed with the papers. 

But there is another r,eason why said decree is not binding in this 
case. Anexarnination of the exhibits in the casé in Illinois shows that 
the infringing device differed materially from that of the défendant, in 
baving boththe wire netting below, acid the cross wires above, the cloth 
apron, as in complainant's patent. For thèse reasons I think complain- 
ant bas failedtoahow that the decree of the Illinois court Controls this 

case. .....s , \:':il.. ■:-r'' ■:■•:■ 

The other patent; against th© ^infringement of which an injunction is 
asked is.No. 368, 2fi9, granted in 1887, to complainant. The claim 
Nq. ,3, of wbiçh; defendant's device is alleged to be an infringement, is 
as jibllow^ :■:,,; . . ; .,,; .•■„,.::,,; ■'■" ;■-■ 



STAHL V. WILLIAMS. 



6S1 



"In an incubator, as a uieans of uniformly heàting its interior chamber, 
the flat tank overlying sald chamber, and provided wîth the two partitions 
extending from one encl nearly to the other on opposite sidps of its njidflle. 
In combination with the external heating vessel, the two pipes, a, leading 
from its top into opposite aides of the tanlc outside of the partitions, and the 
return pipe, a, located at the same end of the tank, and extending from a 
point between the partitions to the base of the heater, whereby the hot water 
is delivered in two ciirrents along the sides of the tank, and returned through 
its middle to the heater." 

This claim No. 3 sJso was held valid., and a perpétuai injunction 
granted against défendants, by the court in the decree hereinbefore re- 
ferred to in the suit in Illinois. The reasons already stated why that 
judgment is not condusive herein as to the Halstead patent apply to 
this patent. The défendant substitutes pipes for the partitions patented 
by complainant. Complainant claims that said pipes are a mechanical 
équivalent for said partitions. But défendants showed, by the copy of 
the file wrapper in the matter of the above patent, that the complainant 
originally claimed pipes, substantially as used in defeudant's incubator, 
and that, the patent office having rejected such claim, complainant in- 
serted in his application the foUowing disclaimer: 

"I am aware that heating pipes hâve been variously arrangea to maintaia 
a uniform température in an incubator; but a flat tank, witli partitions, such 
as herein shown and deacribed, bas been found to give the resuit desired in a 
more satisfactory manner, and at less cost." 

After such acquiescence, the claim of the patentée as allowed must 
be construed strictly against him and in favor of the public. Mott Iran. 
Worhs V. Standard Manufg Co., 59 0. G. 2067, 51 Fed. Rep. 81, and 
cases cited. 

The défendant further showed by the patent to Cantelo, No, 5,204, 
granted I8i7; the patent to Davis, No. 193,490, granted in 1877; the 
patent No. 245,121, granted in 1881; and the patent to Rosebrook, No. 
349,749, granted in 1886; that both pipes and partitions had been 
used prior to the issuance of complainant's patent, and for the purposes 
claimed by complainant. 

On the other hand, complainant claims that the patents introduced 
by défendant are mère paper patents, which never had any prac- 
tical value, while his patents are of great utility. Where the ques- 
tion of patentable novelty is doubtful, an extensive use by the public 
may résolve the doubt in favor of the patentée. Topliff v. Topliff, 59 
0. G. 1257, 12 Sup. et. Rep. 825. On the whole, however, the 
évidence presented has raised in my mind such a substantial doubt 
in regard to infringement in either case, that, in the absence of any 
évidence that complainant will be seriously injured by withholding 
the preliminary injunction, I do not feel justified in granting it. "A 
preliminary injunction ought never to be issued unless the right of a 
patentée is an established or admitted one, and unless the invasion of 
the right is proved beyond a reasonable doubt." Pavement Co. v. City 
cf Elimbeth, 4 Fish. Pat. Cas. 189. It does not seem to me that the 
questions raised can be fuUy and fairly disposed of on the hearing of 
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the applioj^tipn for a temporary injunction, and I think no injunetion 
sbould i8HU« until after a full and finaJ hearing. 
The motion for a preliminary injunction is denied. 



Thb Louis Olsbn. 
Haeitwbn ». The Louis Oiass. 
{District Court, N, D. Califomia. October 7, 1893.) 
No. 10.424. 

1. Kabitimb Libns— Statb Statutes— Pedbbai OonuTS. 

United Stages district coutts having jarisdiotion of a cootract, as a maritime one, 
oan, under admiralty rule 18, enf orca liens gi ven for its seourity by state la ws. The 
' -Lottawànna, 21 "Wall. 658, followed. 

2. STATUIBS— pOKSTBUCTIO»— CONFLIOTINO PkoVISÎONS. 

The constitution of Califomia provides that no law shall be amended by référ- 
ence to its title, but shall be re-enacted and published at length as amended. Code 
Civil Piioo. CaL $ 818, was amended and re-enaoted by au act which amended the 
Code generally, and provided that ail laws inconsistent therewith should be re- 
pealéd, Bield, that a ojause of this section which remained unchanged was not 
80 re-énàbtëà as to maké it a later Statute than one prevailing bef ore auch re-enact- 
ment. Bailroad Co. v. ShacHeVord, 63 Oal. 261-265, followed. 

3. Sam^. 

Pol. C6de Cal. § 4481, provides that, if the provisions of any tjtlo of the Califor- 
nià Codes conflict wlth the provisions of anottier, the provision of each must pre- 
vail as to ail questions arising ont of the subiect-matter of such title. Code Civil 
Prod. g 6, provides that provisions of this Code, so far as they are substantiaily the 
same as the existing statutes, must be construed as a continuation thereof, and not 
as new enactments. Held, that section 5 of the Code of Civil Procédure prevails 
over section 4481 of the Political Codé in the construction of Code Civil Proo. § 813, 
and Civil Code, 8 8055, which are in confliot. People v. Freese, 18 Pac. Kep. 812, 76 
Cal. 684, followed. 

4. Same— Mabitimb liiBNS— Mastee's Waoes. 

Thè common law of England, (which frave a master no lien on a ship forhis 
wages,) hy Act Cal. April 13, 1850, vyas adopted as to ail courts of the state. By 
Pr. Act Cal. i 817, adopted April 29, 1851, a m aster was given such a lien. This was 
re-enaoted in Code Civil Proc. § 813. Civil Code, § 3055, which took effect Janu- 
ary 1, 1878, provided that a master should hâve no such lien. Pol. Code, § 4480, 
providés that the provisions of the Codes shall be construed as if enacted at the 
same moment of time. Held, that under Code Civil Proc. § 5, section 8055 of the 
Civil Code and section 813 of the Code of Civil Procédure are re-enactments of 
the acts of 1850 (the common law) and 1851, respectively, and section 813 of the 
Code of Civil Procédure, being the latest déclaration of the wlll of the législature, 
should therefore prevaiL 

In Admiralty. Suit by Charles ïïaritwen against the steam schooner 
Louis Olsen for wages as master. Exceptions to libel. Overruled. 
Page & UeUs,. for libelant. 
W, W. Davidson, for respondent. 

, JMoBROW, District Judge, This suit is brought by Charles Haritwen 
against the steam schooner Louis Olsen, to recover the sum of $1 ,396.80, 
claimed tobedue the libelant as wages. The claimant excepts to the 
libel on the ground that it appears from the libel that whatever wages 
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Vere eamed for iàny gervîces performed or rendered by the libelant were 
80 eamed by him while he was acting in the capacity of master of the 
vessel. The lien is claimed by the libelant under the provisions of sec- 
tion 818 of the Code of Civil Procédure of this state, which, among other 
thingS; provides that "ail steamers, vessels, and boats are liable (1) for 
services rendered on board at the request of, or on contract with, their 
respective owners, agents, masters, or consignées." In the case of The Lot- 
tawanna., 21 WaU. 558-580, it was held by the suprême court that the 
district courts of the United States, having jurisdiction of a contract as a 
maritime one, might, under the provisions of the twelfth admiralty rule, 
as promulgated in 1872, enforce liens, given for its security, when cre- 
ated by the state laws. In the case of The Mary Gratioick, 2 Sawy. 342, 
the late Judge Hoffman held that the master of a vessel, engaged in 
navigating the interior waters of this state, might proceed in rem in this 
court to recover his wages upon the lien created by the law of this state. 
This décision was affirmed by Judge Field, sitting in the circuit court. 
It is not denied that such was the law at that time, but it is said, on 
behalf of the claimant, that the state lien no longer exists. At the time 
The Mary Oratwick Case aroae in this court, in 1872, the domeslio lien 
was contained in section 317 of the practice act of this state. The Codes 
(Civil, Civil Procédure, Pénal, and Political) took effect January 1, 1873. 
The practice act was incorporated into the Code of Civil Procédure, and 
section 317 of the former act became section 813 of the latter Code. But 
in the Civil Code it was provided, in section 3055: "The master of a 
fship bas a gênerai lien, independent of possession, upon the ship and 
fireightage, for advances necessarily made or liabilities necessarily in- 
curred by him for the benefitof the ship, but bas no lien for his wages." 
Hère is a conflict between provisions of the Code of Civil Procédure and 
the Civil Code, and the question is, which is now the law of this state? 

The first inquiry would naturally be to ascertain which of thèse two 
«ections was the last expression of the will of the législature; but section 
4480 of the Political Code provides that, "with relation to each other, 
the provisions of the four Codes must be construed * * * as though 
ail such Codes had been passed at the same moment of time, and were 
parts of the same statu te." This provision disposes of any question as 
to which section was the later enactment. The location of two sections, 
in an ordinary statute, would afford a rule of construction in the pre- 
fiumption that the later section in number was the last in time, and in- 
tended to repeal the provisions of a prior confiicting section; but, in the 
présent case, the confiicting sections belong to différent Codes, and, un- 
der the foregoing rule of construction, we are not at liberty to assume 
that thèse two sections were passed otherwise than at the same moment 
of time. 

We find, however, that section 813 of the Codeof Civil Procédure was 
•mendedand re-enacted in 1874 by an act which amended the Code gen- 
«rally, and which provided that " ail provisions of law inconsistent with 
the provisions of this act are hereby repealed; " but, in this re-enactment, 
there was no change made in the subdivision of the section now under 
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conisi(^ieratjRn., ■ Th^ ameiii^rnent was in ajtiother subdivision and upon a 
dijffe^enjt^sflljiject. The ,con§Utution of tb}s state requires that "uo law 
shali,J3e,i;evised.or amefided ;l>y référence to its title; butin suçh case the 
actreyi^,;Oi^ section amejjded shall be re-enacted and published at 
lengtb, asrfvised or amen^ed." Is such a re-enactment a sufficient ex- 
pression qf tiiewill of thp législature to authorize us to hold that a lien 
in favqro|',thç fflaster for hJS wages, created by the first subdivision of 
section 8 13iOf the Code of Civil Procédure, has been re-enacted so as to 
repeal that. part. of section 3055 of the Civil Code which déclares that ha 
has np lien? 

In Sutherland on Statutpry Construction, (section X33,) the rule re- 
speeting tbeeffect of ameodnientsof this character is stated as folio ws: 

, "l'Ile constitntional provisi^w reqùiring amendments to be made by setting^ 
out, the wbole section as amended was not, Intended to make any différent 
rule as t», tbe ^jffeçt of such amendments. So far as the section is changed, 
it,mustréceivè à ne w opération; but so far a? it is not changed, it would be 
dangeroiià to hôld that thé mère nominal re-ënactment should bave the eflect 
of disturbin^' tiîé whole body of statutes in pari materiawïAch had been 
passèd Binée the first enactment. There must be something in the nature of 
tlie newl^istation to show suçh an intent with reasonable clearness before 
an implied repeal can be recog^i^, The amendment opérâtes to repeal ail 
of the S|ectjen, amended. not) embraced in the amended form. The portions 
of the amériàèiî; péctions which are .merely copied without change are not to 
be con^idbj'ed'a^ fepealed and again enâctëd, but to bave béen the law ail 
alobg; and ifié^'héw parts, or the ichangèd portions, are not ta be taken to 
hâve been tbe la^ at any time prior to the passage of thé atnended act." 

This fùlè iS àupported by abnndant authority, and wasapproved by 
the suprême dôurt of this state in Railroad Ço. v. ShackelfardyèS Cal. 261- 
265. Tlie rè-èhactnient of section 813 of the Code of Civil Procédure is 
thérefore syilhotit value in determining this question of conflict. 

It is next élàîiîied that section 4481 of the Political Code furnishes the 
proj^errule qf construction, as foUows: 

"if the provisions of any titje conflict with or eontravene the provisions of 
another titlé,.'th9' pjrovisiotts of éàch titlè must prevail as to ail matters and 
questions érising put of the subjéet-matter of sùch title." 

It is urge^, p^&t section 3055 is found in a title of the Civil Code which 
trçats qf, liènf in gênerai, whereas section 813 is found in a spécial place 
in the Code qf Civil Procédure which treats of actions against steamers, 
vessels, and,.bojats; and, a? the question in controversy relates to a lien^ 
it ig claimed tliat the former section mus,t prevail; but iaPeoplev. Freese^ 
76 Cal. 634,; i.8 Pftc. Eep. 812, the g|upreme court of thia state rejected 
this rule qfçqnstructiqn in favor of a rïfle provided in section 5 of the^ 
Political Code, yifhieh is as folio ws: , 

"The provisions of this Code, so far as they are substantially the sarae as. 
existipg stattftes, must be çpngl;<rued as continuations thereof. and not as new 
ënàclments." 

: Thia is preoisély the language of section 5 of the Code of Civil Pro- 
cédure, and the question involved in Peoplé v. Preese, aa to the superior- 
ityof certain conâicting sections of the^ Political Code, makes the deci- 
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eion in that case authority; but, in making the application, we must no- 
tice, also, the rule of construction provided by section 5 of the. Civil 
Code, as follows: 

"The provisions of this Gode, so far as they are snbstantially the same as 
existlug statutea or the common law, must be construed as continuations 
tbereof, and not as new enactments." 

The common law gave no lien to the master for his wages. Section 
3065 of the Civil Code, dedaring that the master bas no lien for his 
wages, is therefore a deckration of the common law, and not a new en- 
actment. Section 317 of the practice act, as we hâve seen, gave the 
master a lien for his wages. This was therefore a new right, created by 
statute, continued in the Code of Civil Procédure. In the practice act, 
it was in dérogation of the common law; so it is in the Code of Civil 
Procédure. It is therefore claimed that the présence of the déclaration, in 
section 3055 of the Civil Code, that the master bas no lien for his wages, 
cannot be construed as an expression of a législative intent to deprive 
him of his right of lien, expressly conferred by statute, and continued in 
its appropriate place in the other Code. The rule relied upon to justify 
this conclusion is this: 

" Where two statutea in pari materia, originally enacted at différent peri- 
ods of time, are subsequently incorporated in a revision and re-enacted In sub- 
stantially the aame language, with the design to accomplish the purpose they 
were originally intended to produce, the time when they flrst took effect will 
be ascertained by the courts, and effect will be given to that whiçh wa» the 
latest déclaration of the will of tbe législature, if they aie not barmonious." 
Suth. St. Const. § 161. 

Now, if we go behind the Codes in this case, and look at the date of 
the original enactments, we ûnd that the common law of England was 
adopted as the rule of décision in ail the courts of this state, by the act 
of April 13, 1850, while the practice act, giving the master a iien for his 
wages, was passed by the législature, April 29, 1851. This last act, as 
before stated, bas been continued in section 813 of the Code of Civil Pro- 
cédure, and, as it is the last enactment in point of time, it should control 
as the last expressed will of the législature. This rule of construction was 
adopted in Bank v. Patty, 16 Fed. Rep. 751, with respect to the couiflicting 
provisions of two différent Alabama statutes. The act of 1867, (Ala- 
bama statutes) declared that bills of ex change and promissory notes, 
payable at a bank or private banking house, should be governed by the 
commercial law. The act of 1863 declared that such documents, pay- 
able at a bank or banking house "or a certain place of payment therein 
designated," should be so governed. Under the first statute, a note pay- 
able at a specified place, not a bank or banking house, was not negotia- 
ble; under th© other, such a note was negotiable. Thèse two statutes 
were incorporated into a Code, — the later statute being section 2094, the 
earlier being section 2100. If the latter section were adopted as, the last 
expression of the législative will, the court would bave to hold that the 
act of 1867, so far as it conflicted with the act of 1873, would control. 
But, it having been held by the suprême court of the United States 
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(Oates V. Bank, 100 U. S. 239,) that the act of 1873 repealed the act of 
1867, the circuit court now beld that the présence, in the Code, of the 
act of 1867, "was clearly an oversight in the codifiers, which was not 
observed by the législature when it was adopted. The suprême court 
of Alabama, in such cases, has decided that, in determining the législa- 
tive intent, the daté of the enactment will be looked to, and the last one 
in time will be held to be the law." 

In 1877 the question asto the master's lien for wages under thèse Code 
provisions arpç^. in this court in the case of E. D. Wheder v. The Kate. 
From the jjotes of ,the argunjent, taken by the late Judge Hoffman, it 
appea,rs that, substantially the same argument was made in favor of the 
master's lien as was made in the présent case; and, while the learned 
judge left no opinion on; file, it is said that he gave such oral intimations 
in favor of the liçn that it was a^cepted as the law, and the owner of the 
tugpaid the plaira, and the libel was dismissed. In the case of JohnA. 
Wilson V. 3%^ Mee Trade,^ argued -before me in February last, I endeavored 
to reconeilç.thp confiicting sections of the two Codes by assuming that 
section 817 of the Code of Civil procédure would operate, according to 
its terms, in favor of ail persons rendering services on board of domestic 
steamers, vessels, and boa,ts, exçeptthe master, who was made the sub- 
[ject pf a spécial; exclusion by tlie terpis of section 3055 of the Civil Code. 
jltappeared to me that, as the: Codesare required to be treated as having 
jbeen passed at the satiie nJoment of time, the presumption was that the 
:provision8 of àll 'the Codes were ihtended to operate, and to give effect 
j'to this presumption,! held that the provisions of section 3055 of the 
[Civil Code, declaring that the master had no lien for his wages, should 
Ibe constriied as an exception tô the gênerai provisions of section 817 of 
'the Code of Civil Procédure. But, in the argument of that case, my 
attention was not called to the provisions of sections 5 of the Civil Code 
and Code of Civil Procédure, aîid the rule of construction based upon 
those sections, as has been done in this case; nor was my attention called 
to the case of Wheeler v. The Kate, On the contrary, I was informed 
that it had not been the practice in this court to recognize the state stat- 
ute as givinglbe master a lien fôi* his wages, and, foUowing what I sup- 
posed to be the èstablished law of this district and the rule of construction 
just mentiéned, Irefused to entertain the master's claim to a lien. Much 
may be said on either side of the question; but, in the light of the argu- 
ment in the présent casé, the authoritiès cited, and the fact the law of 
this district appears to hâve been in favor of the domestic lien, I am of 
the opinion that section 818 of the Code of Civil Procédure déclares the 
last expressed will of the législature of this state, and establishes the 
master's lien for hig wages. 

The exceptions to the libel will thorefore be overruled. 

> The opinion la thi» case wm oral, and bas not been repùrted. 
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McGiLLiN V. Clafijn a al. 

{CîreuU Court, N. D. Ohk), E. D. Deoember 3, 1893.) 

No. 5,012. 

1, Rbmotai ot Caches— Speciai, Appeabance in Statb Court— Eppect qt Removal. 

A nouresident défendant, who files in the state court s spécial appearance, for 
the purpose of objecting to the jurisdiction, and subsequently removes the cause to 
a fédéral court, expressly disclaiming in his pétition for removal any purpose to 
enter a gênerai appearance, does not by such removal waive the jurisdiotional ques- 
tion, but may renew the same, and hâve it determined by the fédérai court. 

2. Appearance— Spécial and General. 

In an action commenced in an Ohio court by attachment and gamishment pro- 
ceedinçs, supplemented by publication of service, défendants, being nonresideuts, 
entered a spécial appearance, as foUows : " And now corne the défendants, [namiug 
them,] for the purpose of ttiis motion only, and disclaiming any and ail intention of 
entering an appearance to this action except for the purpose of this motion, and 
move the court for au order dismissing this action, quashing the proceas of gar- 
nishment herein and the service of notice upon them by publication, for the reason 
that this court bas acquired no jurisdiction in this action of either the persons or the 
property of thèse défendants, or either of them, none of them haying been served 
■with sumtnons herein, and no property belonging to them, or either of them, hav- 
Ing beeh seized apon such order of attachment, and none of the garnishees named 
therein, or served therewith, having property of thèse défendants, or either of 
them, in their possession or under their control, or being indebted to thèse défend- 
ants, or either of them, in any way, and thèse défendants being nonresideuts of 
and absent from said state; and also move tbe quashing of said process of gar- 
nishment upon the f urther ground that the affidavit of the plaintifÉ filed herein vyas 
not suffieient to authorizô thé issuing of said process. " HeJd, that this motion was 
not broader than that oohtemplated by the Ohio statute, and did not operate as a 
gênerai appearance. Smith v. Hoover, 89 Ohio St. 249, lollowed. 
8. Seeviob bt Plblioation— Res to Support. 

In an action in an Ohio court against a nonresident, commenced by the issuance 
of attachment and gamishment process, and supplemented by publication of serv- 
ice, the sherifl's return on the summons and gamishment showed thatnelther dé- 
fendant nor any of his property had been found in the county. Each of the gar- 
nishees auBwered that he had no property or crédits belonging to défendant, and 
thèse answers were not controverted by plaintiff, as allowed by the Ohio law, 
though suffieient time had elapsed for him to do so. Held that, as the case stood, 
there being no personal service and no res to support the publication, défendant 
was entitled to a dismissal of tbe cause, on spécial appearance and motion thërefor. 

At Law. On motion to quash service and dismiss the action. 
/. M. Jones and Foran & Dawley, for plaintiff. 
Henderson, Kline & Toiles, for défendants. 

RiCKS, District Judge. This suit was instituted against the défend- 
ants in the court of coramon pleas of Cuyahoga county, Ohio, to recover 
the sum of $2,093,000, upon nine différent causes of action, set forth 
in the plaintiff's pétition. The controversy between the parties involves 
a large number of transactions growing out of the sale of dry goods, in- 
vestment in cattle ranches, real estate, notes, accounts, and other choses 
in action. The suit was instituted in the state court on the 31st of 
March, 1892, by the filing of the pétition and an affidavit for attach- 
ment. Summons for the défendants was issued on the same day. On 
the llth of April, 1892, the summons was returned by the sheriff, " De- 
fendants not found in my county." On April llth the sheriff returned 
the order of attachment, showing service and order to answer as such 
garnishee in the form provided by law made upon each of the insurance 
v.52F.no.8 — i2 
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companies named in the exhibit to the plaintiff's affidavit for attach- 
ment, and further retiirns Ihat ''défendants had no goods and chattels, 
lands, and tenements belonging to them, found in my county." On the 
8th of June, 1892, an affidavit ibr publication wàs fi]ed''^by the plain- 
tiff, setting forth the nonresidence of the défendants, that an order of 
attachment and garnishment had been issued and levied upon the prop- 
erty of the defeiidants, and that their creditors had been garnished. On 
the llthof jïtne, 1892, the record certifies that copies of the paper con- 
taining siich publieàtion were màiled to the défendants at their post of- 
fice addresB in the State of New York. On the llth of June, 1892, the 
Cleveland Dry Goods Company filed its answer, denying any indebted- 
ness of any Mtid tp the défendants, or that it had any property of any 
kind under its control belonging to the deifendants. On the 12th of 
July, lS92, thé answer of some 48 fire insurance companies, as gar- 
nishees, was filed, in which, after protesting against the right to serve 
the severàl àgiénts of the garnished parties with process,;by garnishnient, 
they proceed, and deny, each for itself, that it has any property of the 
défendants in it3 custody, or was at any time before or since the plain- 
tiff's suit was filed in any way indebted to any of the défendants, sets 
forth 'that ëàdbhad policies of insurance on the stock of a certain firm 
of the E. M/McGillin Dry Goods Company, and, without conceding 
any liability on such policies,avers that such liability iâ nbw in dispute, 
that no notice of any assigniûent or a transfer of any interest in said 
goods so insured was éver ihàde to défendants, and therèfore déniés ail 
indebtedness to them, or either of them. On the 12th of July, 1892, 
the B. M. IdicGillin Dry Goodsi Company filed its answer, denying ail 
indebtedness or liability to the défendants, or either of them. On the 
26th of July, 1892, proof of publication was filed, in which the défend- 
ants were notified to appear and answer plaintiff's pétition in said court 
on the .&th day of August, 1892. On August 1, 1892, the Guardian 
Assurance Company, of England, filed its motion to quash the service 
by garnishment. On Atigust 4, 1892, th© défendants entered the fol- 
io wing spécial appearanCe: 

"And now corne the défendants, John Claflin, Ed. E. Eames, Daniel Rob- 
inson, Horace J. Fairchild, and Dexter N. Force, for the purpose of this mo- 
tion only,'dnâ âisclaiming any and ail intention of enterinj^ an appearance to 
this action, exôept for the purpose of this raotion, and move the court for an 
order dismissing this action, quashing the. process of garnishment herein 
and the service of notice upon them by publication, for the reason that this 
court bas acquired no jurisdiction in this action of either tlie persons or the 
property of thèse défendants, or either of them, none of them having been 
served With sumiuons h'ere'in, and no property belonging to thetn, or either of 
them, having beën seized upon such order of attachment, and none of the 
garnishees natoed therein, ojr served therewith, having property of thèse dé- 
fendants, or either of them, in theii; possession or under their control, or be- 
Ing indebted 1^ thèse défendants, or either of them, in any way, and thèse 
défendants being nonresidents of and absent from said stàte; and aiso move 
thequashing^ of said procesSofgHrtiish ment upon the further ground that the 
affidavit Of the plaiutiff filed beréia \n^as not sufQcieut to autborize the isauing 
of said procesis." , ' 
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On the 5th of August, 1892, the défendants filed their pétition for tbe 
lemoval of said suit to this court, and in such pétition referred to the pend- 
ency of the motion to dismiss for want of proper service; and, disclaim- 
ing any intention of entering an appearance to the action generally, the 
pétition was filed. The défendants, having iiled their transcript in this 
court, now renew the motion filed in the state court to quash the serv- 
ice in this case and dismiss the action. 

This motion présents a question as to which there has been great di- 
versity of opinion in the reported cases from the various circuit courts 
of the United States. The défendants, having entered their appearance 
in the state court for the sole pnrpose of moving to dismiss the pending 
proceedings and to quash the process of garnishment, and for no other 
purpose, and having so filed their motion, afterwards presented their pé- 
tition for the removal of the suit to this court, and in said pétition again 
disclaimed any intention thereby to enter an appearance in the case, recit- 
ing in said pétition the nature of the motion to the jurisdiction pending, 
thereupon tendered their bond, and asked for an order to remove the 
case to the fédéral court. 

It is now côntended by the plaintiff that, notwithstanding ail thèse 
précautions and diselaimers, the défendants, by filing their pétition for 
the removal of the controversy from the state court, thereby entered a 
gênerai appearance in said court, and waived ail right to controvert in 
this court the question as to whether or not they were properly and le- 
gally in the state court by the garnishment proceiss and publication 
thereon. As before stated, there is great conflict in the décisions of the 
fédéral courts on this question, and, in view of this conflict in the vari- 
ous circuits, it may perhaps be instructive and of value to note thé prin- 
cipal décisions made upon this question. 

In the case oî Atchison v. Marris, 11 Fed. Rep. 582, the motion to set 
aside the service of summons made by an officer of the state court was 
first entered in the United States circuit court for the northern district 
of Illinois, after the case had been removed to that court. The défend- 
ant had been attending the United States court at Chicago as a witness, 
under service of process, and while so attending was served with sum- 
mons issued out of the superior court of Cook county. He filed his pé- 
tition for removal, and, upon docketing the case in the United States 
court, moved to set aside the service. Judge Deummond held that by 
such removal the défendant did not enter "such an appearance as to de- 
prive him of the right to make objection in this court to the service of 
summons." 

In the case of SmaU v. Montgomery, 17 Fed. Rep. 865, the conditions 
were similar to those above cited. The défendant resided in Tennessee, 
and was under indictment in a Missouri court, and while there, under 
process of such court, was served with process from the St. Louis cir- 
cuit court. He filed his pétition for removal, and entered his spécial 
appearance for that purpose- After the removal the défendant filed a 
plea in abatement, settjng forth the facts of service as above stated, and 
raifiing the question of the sutficiency of the service for the first time in 



FEDERAL: EEPORTEB, VOl. 52. 

thé TJûiifed States court. The case was dismissed, the service having 
been held to be insufficient by Judge Theat, Circuit Jildge McCeaey 
concurritig. 

The caa& oî Miner v. Markkam, in the eastern district of Wisconsin, re- 
ported in 28 Fed. Rep. 387, présenta substantially the same questions as 
both the above cases cited, A member of congress was served with process 
while on his way to attend a session of congress. A motion to set aside 
the service was entered after the spécial appearance in the state court. 
Motion denied in the state court without préjudice to his right to renew 
the same in the Unitod States court. Judge Dyer held that fîling pé- 
tition for removal and bond did not waive the privilège of contesting 
service in the fédéral court. The case was dismissed. 

In the case of Perkins v. Hendi-yx, in the district of Massachusetts, 40 
Fed. Rep. 657, the suit was brought in the state court, and service by 
attachment and publication made. No personal service had. Suit re- 
moved, ^nd motion to dismiss for want of jurisdiction first made in the 
United States court, and sustained by Judge Colt; the opinion of Judge 
Drummond in Atchison v. Morris approved and followed. 

In the casé of Goldenv. Moming NéwsofNew Havm, 42 Fed. Rep. 112, 
the motion to vacate service on the président of the défendant corpora- 
tion, served while temporarily in New York on business, but when the 
corporation had no office or place of business in said district, first made 
in the United States court, was sustained by Judge Lacombe. 

In the case of BeniZtf V. Finance Corp., 44 Fed. Rep. 667, motion 
to dismisSj because the state court had no jurisdiction, filed and pre- 
sented, after removal, in United States circuit court, Judge Wallace 
held that the state court did not acquire jurisdiction, and could not hâve 
rendered a judgment that would hâve had any validity. The suit was 
dismissed. 

In Û\Q c&se oî AUhnuseT v. Butler, 50 Fed. Rep. 705, motion to dis- 
miss was made in the United States court after thè case was removed, 
based on the ground that the state court was without jurisdiction of the 
cause for the want of personal service of process, and of a res to support 
service by publication. The motion was denied, but the court held 
that the filing of the pétition to remove was not a waiver of a right to 
contest this jurisdictional question. 

Thèse are the principal cases relied upon to sustain the motion in this 
case. In this circuit the senior circuit judge, in the case of New York 
Con8f,,Co. V. Simon, pending at ToledOj in the western division of this 
district, filed his opinion upon this question, which is as follows: 

"The settled rule of this circuit is that a détendant who removes a suit 
from the state court to the circuit court of the United States will not be heard 
in this court to question the fact that he Was.properly before tiie state court 
when such removal was ejffected. The riglit pf removal involves, by neces- 
sary implication, the assumption that there is a valid and subsisting suit 
pending îû the state court against the removing parties. It is only the con- 
trôvéï^y involved in such state suit that is intended to be removed. Theie 
is nothing iii the removal'SeClion of the actâ of 1887, 1888, or of previous acts, 
to warrant the idea that a défendant could remove a cause from the state court 
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to the circuit court of the United States in order merely to hâve the latter 
court pass upon and détermine the question whether such défendant was 
properly before the state court. If the défendant does not raise the question 
in the atate court as to whether he haa been properly served or is properly 
before such court before presenting his application and obtaining a removal 
of such suit to the United States circuit court, he should, it seems to us, 
be deemed to hâve waived or abandoned such objection. ïhe fédéral stat- 
utes do not make the question of the validity or invalidity of the service un- 
der which a défendant is brought before the state court any ground for re- 
moving a suit. The right of removal dépends upon the existence of an actnal 
pending suit, which may détermine the matter of controversyinvolved in the 
litigation between the plaintiS and the removing défendant. The removing 
party is required to state in his pétition the pendency of the suit, the diverse 
citizenship of the parties at the commencement of the suit and at the date of 
application for removal, the controversy, and the amount involved, etc. If, 
after efEecting the removal of the suit, with the controversy or controversies 
it involves, the défendant may then successf uUy, in thls court, impeach the 
validity of the service under which he was brought into the state court, and 
théreby cause the suit to be dismissed as to him, it will resuit that the juris- 
diction of the court which he bas voluntarily invoked to hear and détermine 
the matter of controversy between the plaintiff and himself will be defeated. 
Having, of his own motion, transferred the suit to this court, the défendant 
should not be heard hère tosay that he was not properly brought into the 
etate court, and that the suit against him should therefore be dismissed 
from the circuit court to which he had it removed for trial upon its merits. 
With great déférence for the opinion of Judge Wallaoe, who in the case 
of BenUif v. Finance Corp., reported in 44 Fed. Rep. 667, held that a 
removing défendant had the right in the circuit court to move to quash 
the service under which he was brought before the state court from which 
the suit was removed, this court is of the opinion that the contrary rule, 
as laid down and enforced in this circuit, présenta the sound view on this 
question, and should be adhered to." 

• In the case above decided the Chase National Bank did not file the 
motion to quash the service of summons until after the case had been 
removed to the fédéral court, and the motion would then hâve been after 
the rule day for appearance in the state court; so that in holding that 
the défendant in that case had waived his right to test this question of 
jurisdiction by thus failing to file his motion in the state court before ask- 
ing for its removal to this court, the learned circuit judge did not establish 
a précèdent in this circuit which will preolude nonresident défendants from 
still having the right to hâve this important and oftentimes vital ques- 
tion passed upon in this court, when the proper motions are âled in the 
state court before removal. In this case, when the pétition for removal 
was filed, as heretofore stated, the issue was distinctly made, and the 
controversy then pending was as to the jurisdiction of the court over the 
défendants. The summons issued in the case had been returned by the 
sheriff, showing that the défendants were not fonnd in his county. No 
Personal service of the process had been made, and no further writ to 
secure such service was issued. The return of the sheriff on the writ of 
Attachment showed no property found, and the answers of the garnishees 
■showed no crédits to the défendants, as before recited. Notwithstand- 
ing this return of the sheriff and thèse answers of the garnishees, affida- 
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vit for pttblicatioû was filed, and sucb publication was madè, requiring 
thé'défèïidatitè to àppear on th& 6th day of August, 1892. On tbe 4th 
day" '6f jiu^st the èj>ecial âpipearance of the défendants iffas entered, as 
beibne S^tiéd, aod on the 5th the, pétition for remo val was filed, àsafore- 
said... : Àft»î^ the trAnscript wJi3,.filsd. in this court, the défendants pre- 
sented affidavits in support of the: pending motion that they were rési- 
dents oftiie state of New York; that they were not partners, but were 
members oFa corporation orgànizted Juiie 4, 1890; that they had exam- 
ined tbe liât of défendants Bervèdwith garnishee process; and the de- 
fendant JotnlClaflin avers in his afedayit that neither pf said défendants 
had, ai, tbe time of the institution of said suit, or at any time thereafter, 
in their possession or under their control, any property, rights, crédits, 
or propierty rights of any nature belonging to H. B. Claflin & Co. 

The <S<*trtr6vérsy, tberefore, as removed to this court by thèse proceed- 
ings, ïs ^ririmrily one of jurisdiotion. Itis not as to the mère regular- 
ity of service ùpon tbe parties within the proper jurisdiction of the 
court, bwt it relates to tbe sufficienoy of the proceedings by which it is 
claimed honresidents of the state were brought into that court. The 
controversy îi3 one the défendants Ought to bave the right to make in 
tbis court. Our opinion upon this question is as important to them as 
our opinion upop the mérita of tbe case would be. Having distinctly 
made tbe igaue, by proper motion in the state court, within the time 
prescribeçLby the laws of Ohio, and having distinctly disclaimed any 
purpose or intent to waive that question by filing their pétition for re- 
moval, opon what just prihciple battit be said that thèse défendants are 
now forecibséd from invdking our décision upon this very vital and pri- 
raary question? The exemption from service of process in this state in 
the manner attempted in this case is a privilège and right of the highest 
order and greàtest value to thèse défendants^ and one which they ought' 
to bave tbe right to bave pàased upon by this court. The amount in 
controversy and the nature of the issues to be joined make this a case 
pecuiiarly subject to beaffeoted by those local influences and préjudices 
against which it is maUifestly the intent and purport of ail removal acts 
to protect nônresident défendants. The question of proper service of 
process and jurisdiction is as muob subject to such influences as any 
other. Whyj then, deny to a nônresident défendant the right to con- 
trovert such questions in the fédéral court, and put bim at once to issue 
upon the merits? Is tbere anytbing in the acts of congress to support 
such a claiœ?! 

The judiciary act of 1789, par. 12, provides that the défendant shall, 
"at the time of entering bis appearance in such state court, file a péti- 
tion for the removal of the cause for trial into the next circuit court," 
etc. Thei décision of tbe suprême court in the case oVEushnell v. Ken- 
nedy, 9 Wàll. 387, was made under this act of 1789, which seemed 
to requirean entry of appearance in the- state court contemporaneous 
with the filir^ of the pétition for removal. This provision is excep- 
tional, and is found alone in this act. The act of July 27, 1866, (14 
St. atL^Hge, p,306,) provides that nônresident défendants "may at any 
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time before the trial or final hearing of the cause file a pétition for the 
removal of the cause," etc. The act of March 2, 1867, (14 St. at Large, 
p. 558,)after providing for a removal by either plaintiff or défendant, if 
a nonresident, upon filing afSdavitas to local préjudice, further provides 
that such nonresident may, "at any time before the final hearing or trial 
of the suit, file a pétition in such state court for the removal," etc. The 
act of March 3, 1875, (18 St. at Large, p. 470,) provides that the party 
entitled to a removal under said act "may make and file a pétition in 
such suit in such state court before or at the time at which said cause 
•can be first tried, and before the trial thereof, for the removal of such 
suit," etc. The act of August 13, 1888, amending and making intelli- 
gible the act of March, 1887, (see 25 St. at Large, p. 434,) provides that 
the party entitled to removal "may make and file a pétition in such state 
court at the time or any time before the défendant is required by the 
laws of the state, or the rule of the state court in which suit is brought, 
to answer or plead." 

The language of the chief justice, therefore, in the case cited in 10 
Wall. , tbough not pertinent to the question decided or before the court for 
considération, would seem to be based upon a construction of the act 
which required the removing défendant to enter his appearance in the 
state court before or contemporaneously with the filing ol his pétition for 
removal. Such appearance might, without a strain^ construction, be 
held to be a waiver of the insufficiency of, or irregularity in, the service 
of process, and to preclude the removing party from such contention 
thereafter. But it is significant that ail the subséquent acts relating to 
this subject do not require the entry of appearance by the removing 
party either before or at the time of filing his pétition for removal. The 
acts diflfer as to the time when such pétition ëhall be filed, but none of 
them contain the provision of the act of 1789, above stated. It may 
be suggested that this language refers only to the time when the pétition 
for removal should be filed. It may bear that construction, but the 
more natural and reasonable reading of the words is that an appearance 
is to be entered. It does not say "at the time for entering his appear- 
ance," or "at the time fixed for entering his appearance," but says "at 
the time of entering his appearance." The wording is certainly quite 
différent from that used in ail the other acts, and the construction evi- 
dently given to it is such as I hâve stated, and seemed to contemplate 
such an act by the petitioner. It is fair, therefore, to infer that by 
such omission in subséquent acts the congress did not intend the filing 
of a pétition for removal to act as a gênerai appearance, and to preclude 
the removing party from the right to invoke the opinion of the fédéral 
court upon ail questions involved in his controversy so removed. The 
pétition for removal, then, under ail thèse subséquent acts, brought the 
controversy, as it existed at the time the pétition was filed, to the féd- 
éral court. 

Is it fair to say that the application for removal assumes that a valid 
and subsisting suit is pending in the state court against the removing 
party? The pétition récites that a controversy exista between citizens 
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of différent states. A controversy as to what? Why not a controversy 
as to the jvirisdiction, when that is a substantial and well-founded sub- 
ject for contention? It would be manifestly unjust to deny to the re- 
moving party the privilège to contest jurisdictional questions in the 
fédéral court for the reason, as frequently given, that such questions 
ought to hâve been disposed of in the state court before the order for 
removal "ims made. The reraoving party cannot delay the removal of 
the causefto await such action by the state court. He may file the 
proper motions to présent such questions, and should do so before the 
time prescribed for filing his pétition for removal has elapsed, but if the 
state court, fc« any reason, does not dispose of such motions before the 
statutory time for filing the pétition for removal, the fault is not that 
of the removing party. The pétition for removal must be filed at the 
time fixed. To delay such proceeding is to lose the right to remove, 
and therefore thé removing défendant cannot be held' responsible for 
the failure of the state court to pass upon the motions filed. The time 
prescribed by the statute is short, and in the usual course of business 
in the state courts such motions are^ not heard before ,the time for filing 
the pétition for: removal is reached, and are therefore not disposed of 
when the prayer for removal is made, and when, by the laws, ail fur- 
ther proceedings in that court are suspended. To foreclose such défend- 
ant from those questions in the fédéral courts for such reasons would 
therefore be^ inanifestly unjust. 

But it as urgfid that, if such questions are reserved for controversy in 
the fédéral court after removal, it will often resuit in hàrdships, because 
the jurisdiotion of the state court might be defeatedfor mère irregularity 
of service, which could hâve been cured in the state court by an amend- 
ment of the ofiîcer's return On the process, or by amendment in the 
writ. Such cases frequently arise in this district, where some 40 or 
more law Cases; removed from the state courts, are now pending, and it 
has been a source of considérable perplexity to me to know how to pass 
upon them. But in almost every case of this kind the defective service 
has been the resuit of carelessness, or ignorance in the return made on 
the process ;by the sheriff", and such defect should hâve been promptly 
detected by a diligent attorney for the plaintiff, and cured by prompt 
attention on his part, before any pétition for removal was filed. With 
proper diligence on the part of plaintiflPs attorneys, ail such questions. 
can and should be eliminated in the state court before the removal is 
effected, and, if négligence or ignorance of such attorneys leaves such 
privilèges aûd rights undisposed of,the removing défendants are not re- 
sponsible: for delays that may resuit; for in most cases the only hard- 
ship imposed'by disposing of such questions in the fédéral courts is ta 
dismiss the .suits without préjudice to the right of the plaintiff to bêgin 
a new action in the state court, and obviate the defects fatal in the dis- 
missed case. 

But the principle involved is- too important to removing défendants 
to hâve it adversely decided upon the ground of any hardship to the 
plaintiff of the character just considered. They can be obviated, as. 
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suggested; but to preclude the défendants from invoking the judgment 
of the fédéral courts upon the jurisdictional question is to deny them a 
right and privilège which is the foundation and corner stone of justand 
légal défenses. When, by proper action, they hâve presented this con- 
tention in the state court, and for reasons for which they are in no way 
responsible the contention bas not been decided, and they remove the 
controversy to the fédéral court, they bring this primary and vital ques- 
tion into that court for its décision. When the contention goes to the 
jurisdiction of the court over the défendants, as nonresidents, the féd- 
éral court can pass upon it with ail the aids and authority of the state 
court. If the jurisdiction must fail for want of proper service, either 
Personal or constructive, there is no greater hardship to the plaintiff to 
hâve such question decided in the fédéral courts than in the state courts. 
It is the défendants' right and privilège to bave that contention decided 
hère, and to deny it to them because they had removed their case is to 
deprive them in both tribunals of a décision of this vital question; for, 
if they must dispose of their contention in the state tribunal, they vpill, 
in the usual course of litigation, lose their right of removal, and, if their 
removal of the cause is a waiver of jurisdictional questions, they are fore- 
closed on that subject in the fédéral court, so that they are denied in 
both courts their right to contest the jurisdiction, and must try on the 
merits alone in the fédéral court, or submit their whole controversy to 
the state tribunals in case they hold adversely to them on the jurisdic- 
tional question. This is a déniai to nonresidents of a great privilège 
and right, for the fédéral courts were principally organized for the pro- 
tection of nonresident litigants. In the case of Gordon v. Longest, 16 Pet. 
97, the suprême court of the United States said: "One great object in 
the establishment of the courts of the United States, and regulating their 
jurisdiction, was to bave a tribunal in each state presumed to be free 
from local influence, and to which ail who were nonresidents or aliens 
might resort for légal redress." 

Briefly, then, what is the efîect of a décision that a nonresident dé- 
fendant waives ail right to contest the jurisdiction of a state court by ex- 
ercising bis right to remove a controversy pending therein? Fairly 
stated, it is this: A suit is pending against him in a state court in 
which proceedings bave beeii taken to enforce his personal appearance 
by attachment and publication, which proceedings are defective and 
void, and which suit by law he bas a right to remove to the fédéral 
court. He is advised and believes that such service is defective, but, in 
order to avail himself of the right to remove said controversy to the féd- 
éral court for trial upon its merits, he must waive the jurisdictional ques- 
tion, and relinquish ail contention as to his exemption from suit by such 
proceedings. This is certainly imposing harsh conditions upon non- 
residents as the price for exercising a long-conceded right and privilège. 
But it may be said in reply that if such nonresident défendant is satis- 
fied the proceedings by which constructive service upon him bas been 
attempted are defective and void, he should be content to controvert 
such questions in the state court. But why compel him to submit that 
controversy to a local court, which, according to the spirit and theory 
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of ail ïfeniowftl apts, is supposed tobe subject more or less to local influ- 
ences and.prejudices, whiie for exactly the same reasons -and objections 
his right to ïemove the oontroversy in thé same Suit, involving its mér- 
ite, to à fédéral court isconcededaindestablished. I can seenojustrea- 
sonforîsachdistinctionaind discrimination. The reasons which are held 
valid and satisfactory to support the right of removal of the case as to its 
merits are équally of forcé to support the claim that the removal carries 
thé whole cdmiroversy with.it. Such^a conclusion confers upon the re- 
moving pàrtyi the protection- and benefits of the removal act, free from 
conditiohsi'ajcid intolves no hardshipa upon the plaintiff. His contro- 
versy as tothe sufficiency of the proceedings by which he claims juris- 
diction wàfl acquired over the défendant is carried to the tribunal which 
by law itis côncéded is invested with jurisdiction and power to hear 
and détermine the caseion its merits, and I fail to see how he Is in any 
way prejudiced by holdiûg that such removal carries the whole contro- 
verisy with it* • Having thus fùlly reviewed the statutes and décisions 
bearing updn this question, because of the great diversity of opinion re- 
lating theretO) I am of the: opinion, for the reasons stated, that the défend- 
ants did not waive their right to controvert the jurisdiction of the state 
court by filing their pétition for removal, and that this motion is now 
properly before this court for our opinion. 

It is côntended by the plaintiff that the motion to the jurisdiction 
filed by the défendants in the state court was broader than the statute 
contempIated,and thatthereby défendants entered an appearance, and 
are now estopped from questioning the sufficiency of the service. I think 
the motion Môd in this case is formed after the motion of similar char- 
acter cited and approved in the case of Smith v. Hoover, 39 Ohio St. 249, 
and properly enters a spécial appearance for the purposes of the motion. 
The retumof the sheriff upon the summons issued as hereinbefore quoted 
shows that none of the défendants were found in Cuyahoga county, 
where plaintifiPs suit was instituted. The return of the same officer on 
the attachment issued as before quoted shows that " défendants had no 
goods and chattels, lands and tenements, belonging to them, found in 
my county." The answers of ail the défendants upon whom garnishee 
process was served disclose that none of them had any crédits or prop- 
erty belongihg to défendants, or either of them, or was in any way in- 
debted to them. Thei'e was therefore no personal service upon the de- 
fendants, no res to support service by publication, and how can it be 
claimed they are before the court? In the case oî Cooper v. Reynolds, 
10 Wall. 308, Mr. Justice Miller, delivering the opinion of the suprême 
court, said: 

"The court in such a suit cannot proceed uniess the officer flnd some prop- 
erly of défendants upon which to levy the writ of attachment. A return 
that none oan be found is the end of the case, and deprives the court of fur- 
tber jurisdiotion, though the publication may hâve been duly made and proven 
In court." 

But in the case now ùnder considération counsel contend that the 
plaintiff is not concluded by the answers of the garnishees, but may test 
the truth and sufficiency of such return, denying indebtedness. This is 
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true in Ohio. But plaintiff has not attempted to controvert thèse re- 
turns of the sheriff, or the answers of the garnishees. The case has 
been pending in this court quite long enough for the plaintifif to begiu 
his proceedings to show that some property or crédits hâve been at- 
tached or garnished. 

As the case now stands on the évidence and returns, the motion to 
dismiss should be allowed, but as counsel for the plaintiff claim they 
bave learned of évidence which will enable them to impeach the truth- 
fulness of the answers of the garnishees, and be able to show that when 
seryed with process they had in fact property and crédits due the de^ 
fendants, I will continue the motion to dismiss for 20 days, to enable 
them to offer such évidence. 



Ueaton Peninsdlab Button-Fasteneb Co. V. DicK et al. 

(Circuit Court, N. V. IlUnoiB, N. D. July, 1892.) 
No. 870. 

INTONOTION— PbOCUREMENT OÏ BbEACH of CoNTEACT— COSTBIBUTOBT iNirBINOBMBNT 

OF Patent. 

A bill alleged that complainaut, owning i>atents for button-f astening maobiaes, 
had sold the patented machines upon condition that they should be uaed only with 
fasteners mciâe by oomplainant f rom the sale of whioh a profit was derlved, and 
that défendants were manufacturing similar button fasteners, capable of and in- 
tended by them for use in complainant's machines, and were inducing purchasers 
of tbose machines to use suoh fasteners therein, to the exclusion of complainant's 
fasteners ; and it prayed that défendants be restrained f rom making for sale, sell- 
ing, or offiering or advertlsiag for sale, any fasteners, intended for use or capable 
of being used in the machines sold by complainant under such condition, and from 
persuading or inducing yendees of such machines to purchase or use in such ma- 
chines any fasteners other tban tbose made and sold by complainants. Held, that 
the bill should be sustained, ou gênerai demurrer, and a preliminary lujunction 
shonld be grauted on the bill and affldavlts substantiatiug the charges therein. 

In Equity. Suit by the Heaton Peninsular Button-Fastener Com- 
pany against Joseph C. F. Dick and others to restrain défendants from 
procuring or inducing purchasers of button-fastening machines from 
complainant to violate their contracts with complainant entered into on 
the purchase of such machines. Heard on gênerai demurrer to the bill 
and on motion for preliminary injunction. Demurrer overruled, and 
injunction granted. 

The facts alleged in the biïl were in gênerai purport and substance as 
folio ws: Complainant is the owner of several letters patent granted for 
improvements in button-setting machines, the validity of which bas 
beèn sustained twice in the United States courts, and under thèse pat- 
ents manufactures and sells button-fastening machines called "Peninsu- 
lar" machines. Thèse machines are sold outright to the users thereof, 
with the condition that the machines shall be used only with button 
fasteners made and sold by the complainant, and known as "Peninsu- 
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lar" fasteners. This condition is expressed on the bills of sale on tags 
attached to each machine, and also by a caution plate attached to each 
machiné, which reads: "This machine is sold and purchased for use 
ônly with fasteners made by the Heaton Peninsular Button-Fastener 
Company, to whom the title to said machine iminediately reverts upon 
violation of this condition of sale." The priée asked and received for 
each Peninsular machine is an amount barely covering the cost of man- 
ufacture and transportation. The complainant seeks its royalty in 
the profit derived from the sale of Peninsular fasteners, and dérives 
benefit from the patented inventions embodied in the Peninsular ma- 
chines in thjs and no other way. The Peninsular machine was and is 
the only eflScient machine in use capable of setting the Peninsular 
fastener. In 1890 the défendants entered into the manufacture of a 
metallic button fastener, called by them the "Shoe Dealers' Staple," 
identical in ail essential respects with the Peninsular fastener, capable 
of use in Peninsular machines, and intended by the défendants for sUch 
use. The .défendants, from the beginning of the manufacture of Shoe 
Dealers' Staples, by solicitation and advertisement, procured and per- 
suaded large numbers of users of Peninsular machines to use in those 
machines the Shoe Dealers' Staple, to the exclusion of the Peninsular 
fastener, which by their agreemetit and acquiescence in the condition 
appended tp the sale of Peninsular machines they were under obliga- 
tion to use. Thus the complainant, since 1890, was deprived of the 
benefits accruing to it from the sale of Peninsular fasteners, and ceased 
to obtain the income which it should hâve received from the use of 
imany Peninsular machines, while the défendants diverted to themselves 
the profits àrising out of the use of their Shoe Dealers' Staples, which 
never'were capable of any use except in Peninsular machines. 

The bill prayed, among other tliinga: 

"That thé défendants may bé perpetually enjoîned and restrained from di- 
reetly or inditectly procuring or attampting to procure, inducing or attempt- 
ing to induee, or causing, any breach or violation of the contracts, or of either 
or any of the contracts, now or hereafter existing or subsisting between your 
orator and the vendees, or either or any of the vendees of button-settiug ma- 
chines sold by your orator, or to be sold by your orator, under condition that 
such veriâees shall use in thë biitton-setting machines so sold no other button 
fasteners than those made and f ui'nished by your orator; and especially from 
directly orindlrectly making or causing to be raàde for sale, selling or caus- 
ing to be sold* or oflering or causing to be olïered for sale, to any person or 
persons, firm or flrms, corporation or corporations whatsoever, any button 
fasteners intended or adapted for use, or capable of being used, in button-set- 
ting machines manufactured byyour orator and sold by your orator under the 
conditions aforesaid; from direCtly or indirectly persuading or inducing the 
vendees, or either or any of the vendees of button-setting machines, sold by 
your orator and held by such vendeb or vendees under the conditions afore- 
said, to piiFchase any button fasteners designed or adapted for use in such 
machines, other than the button fasteners made and sold by your orator for 
use in such machines by the ppssessors thereof in conformity to the condi- 
tions aforesaid under which aàid machines are held; and from advertising or 
causing to be advertised fot salé àny button fasteners intended or adapted for 
Use in button-setting machines manufactured and sold by your orator, and 
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held by purchasers under the conditions aforesaid, other than the button fast- 
eners made and sold by your orator to be used in such machines by the pos- 
sessors thereof in conformity to the conditions aforesaid, under which such 
machines are held; and fiom publishing or causing tô be published any ofifer, 
promise, or inducement, designed or intended to procure the vendees, or either 
or any of them, of button-setting machines manufactured and sold by your 
orator, and held and used subject to the conditions of sale aforesaid, to use or 
to purchasefor use in such button-setting machines, in violation of the con- 
tracta, or either or any of them, wherein such vendees hâve been and are 
bound to your orator as aforesaid, any button fasteners other than those made 
and f urnished by your orator for use in the said button-setting macliines. " 

Upon the bill, and upon affidavits stating facts substantiating its allé- 
gations of fact and charges in détail, complainant moved for a prelim- 
inary injunction. Défendants demurred to the bill generally, and the 
cause was contested both on the demurrer and on the motion for in- 
junction. 

Hamlin, Holland de Boydm, {James H. Lange and Odin B. Roberts, of 
counsel,) for complainant. 

(1) Action lies for maliciously procuring a breach of contract, whereby a 
contracting pai'ty is injured. Any one who interfères with a contractual re- 
lation, to beneflt himself at the expense of the contracting party, does so ma- 
liciously, within the intent and meaning of the law. Lumtey v. Qye, 2 El. & 
Bl. 216; Boweii v. Hall, 6 Q. B. Div. 333; Haskins v. Royster, 16 Amer. 
Eep. 780; Bixhp v. Dutilap, 22 Amer. Rep. 475; Walker v. Cronin, 107 
Mass. 555; Gunter v. Astor, 4 Moore, G. P. 12; Sheperd v. Wakeman, Sid. 
79; Keéble v. Hickeringall, Holt, 14, 17, 19; Carrington v. Taylor, 11 East, 
571; Tarleton v. McGawley, Peake, 270; Qreen v. Button, 2 Cromp. M. & R. 
707; Hàrtv. Aldridge, Cowp. 54; Dudleyx. Briggs, 141 Mass. 582, 6 N. E. 
Eepi 717; Be Fransesoo v. Barnum, 39 Wkly. Kep. 5; Benton v. Pratt, 2 
Wend. 385. ïhe only case not in harmony with the doctrine as expressed is 
Chamhers v. Baldwin, (Ky.) 15 S. W. Rep. 57. 

(2) -A patentée may parcel his monopoly in any wâj^ he sees 9t according to 
the natural subdivision of his monopoly into the three exclusive rights to 
make, to sell, and to use. It rests with the patentée to defîne the limitations 
under which be allows others to enjoy his invention. Dorsey, etc., Rake Co. 
V. BradleyManurg Oo., 12 Blatchf. 202; Adams v. Burke, 17 Wall. 453. 

(3) When a patented article is sold subject to an express restriction as to 
its use, disregard of siich limitation is an infringement of the patent, and ail 
assignées or vendees of the article are charged with oonstructive notice of the 
restriction. Hawley v. Mitchell,4 Fish. Pat. Cas. 388, afflrmed 16 Wall. 544; 
Burr v. Diiryee, 2 Pish. Pat. Cas. 275. 

(4) The circumstance that the structure embodying the patented invention 
is sold absolutely by the patentée is not inconsistent with a continuing 
control over the use of the structure, to be exercised by the patentée». Tie 
Co. V. Simmons, 3 Ban. & A. 320; Tie Supply Co. v. Bullard, 4 Ban. & A. 
520; Cotton-Tie Co. v. Simmons, 106 U. S. 89, 1 Sup. Ct. Kep. 52; Morgan 
Ewoélope Co. v. Albany Perforated Wrapping Paper Co., 40 Fed. Rep. 577. 

(5) It is generally true that if by contract or covenant a condition or serv- 
itude is attached to the ownership of property which is the subject-matter of 
the covenant, and which is of such peculiar value that the covenantee can 
invoke the aid of a court of equity to enforce the contract or covenant spe- 
ciflcally as against the obliger or covenantor, then to that property in the 
hands of a purchaser from the obliger or covenantor, with notice of the con- 
dition or servitude, the equity raised in favor of the covenantee by the cove- 
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-Aaittiiadheres, and prevàiîa' agalnal; soch a purotaSef. TéW'WMoxhay, 2 
BhihfGhv 774; Western f^VMS.oDenkott.'L. R. 2 CMi il'pp. ?2{ H^to'toe.^ v. 
Ratîitapeo., 11 GrayrSSÔi Cleinents'v. WeîZèsi L. E. 1 E^. 200; De Mattôs 
,^.mh0mi>4éliftG:ex&$:21&\ Clark riFHnt,22mcW2%l. 

(6) aîhe oomplainant's liœnâees, the uSers of PeniBSùlât machines, by deàl- 
ing{witK Miose patented inaebiues in a mariner eontratyiso the conditions and 
limitations of the licensct iftïrihge the patents for the inventions embodied in 
tlie m^chinfis. Cohn v. Rubber Co., 3 Ban. & A. 568; Starling v. Plow 
ï(?»;^ftsv 32 Jfed. ffiep. 290; i?é#er v.mtnhall, 17 Fèd. Bep. 841; Willis v. 
MeOtaietii 2d ¥ed. BepiGél. . , 

(7) Oae whoasaists in an inïringementof patent iight8.by designedly f ur- 
nishing to the actual infripger the means by which hj^ iiïfriflgement is effected, 
and for tfiiô'liitçrlded purpbSè bf pi:omoting such infrîrigement, is a contribu- 
tory inîfrtn'èér, and ié liablefo the exteni of his contribution to the infringe- 
ment. Sforgun Snvelope &o. v. Albany Perforated Wrapplng Paper Co. , 40 
Ped. Bep, §77< 

(8) Any aet, done with intent to contribute directiy to an infringement of 
patent riglits, is wrongf ul, and will be enjpined by a court of eqixity, although 
in iiiself, and 'considered apart from its intended purpose, sucb aet might be 
lawful. Waïlaoe v. Holmes, 9 Blatchf. 65; Holly v. Machine Co., 18 Biatchf. 
327, 4 F«d. B€p. 74; Bowket v. Dows, 15 0. G. 510; Travers v. Beyer, 26 
■Ped. Bep, tëOi s Willis v. MoCullen, supra; Celluloïd ManufgCo. y.Amer- 
ican Zylonit« Go., 30 Fedi Rep. 437; Alàbastine Oo. Vt Fayne, 27 Fed. Rep. 
559'. Tie Supply Co. v. MoCready, 4 Ban. & A. SSS; Boyd v. Cherry, 50 
Fed. Rep. 279. 

Dyrmforj^& Dyrmfortk, foi d&fendanta. 

(1) Tberemedyof a party to a contract, in case of breach, is against the 
btber party filiereto. The law gives tbis mode of redress, and, though the 
breach of contract may bé induced by a third party, yet the aet of breach ia 
not bis,^ a>nd ihe injureâ p^rty has no cause of action against such a third 
party. .: 

(2) By the restriction placed upon the use of its Peninsular machines, 
the complainant seeks toestablish a monopoly of the manufacture of unpat- 
énted articles, namely, the jbtttton fasteners. Tbis is unconscionable, in re- 
straint of tradé, and the alléged contract is void. Machine Co. v. Earle, 8 
Wall. Jr. 320; Wilcox & ffihhs Sewing-Maeh. Co. v.&ibben^ Frame, 17 Fed. 
Bep. 623; Manufacturing Co. v. GormuUy, 12 Sup. Gt. Rep. 632. 

jENKiNSi District Judge, direoted an interlocutory decree to be entered 
aa foUows: "An order #111 be entered overruling the demurrer, and 
requiring an aûswer by tbe first Monday of August. An order will alsO 
be entered allowing an injunction pendmte lue to issue pursuant tp the 
|)rayer of tfaebill." Subsequently the défendants submitted to a final 
decree making tbe injunction perpétuai. 
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Cabey ad. ». HoosTON & T. C. Ry. Co. et ai. 

(Ci/reuit Court, S. D. Texas. November 12, 1S93.) 

1. Fbdesai. CotrBTS— Jubisdiction— Railroad Po,reclosub&— Rbceivers. 

A fédéral court having jurisdiction and possession, through its reoelver, of ail 
the propârty of a railroad Company, thereby acquires jurisdiction of a subséquent 
, Buitto foreclose a mortgage on the same property, irrespectiye of the citizenship 
of the parties thereto, and may enter therein a binding deoree of foreolosure and 
sale. Morgan' s L. A T. B. A S. S. Co. v. Texas Cent Ry. Co., 11 Sup. Ct. Rep. 61, 
137 U, 8. 171, foUowed. . ^ 

3. JUDGMBNT— VaCATINO CONSENT OeOBBB— RaILBOAD FoRBOLOSUBE. 

A decree of foredosure and sale of a railroad, entered by consent of the credlt- 
ors and the company, without fi'aud. In pursuance of a plan bf reorgianization, will 
not be set aside at the suit of spme of the stockholders merely because the princi- 
pal of one mortgage was hot yet due, when it appears that the sums due for inter- 
est thereon, for floating indebtedness, and on other mortgages, then due, were so 

freat as to render foredosure inévitable, and in that case to deprive the stock- 
olders of ail their equity in the property; especially when complalnants âo not 
offer to do equity by paying the floating deot, and baye not been diligent in oppos- 
ing the plan of reorganizatiou, urin attackiug the decree complained of. 

In Equity. Bill by S. W. Carey and others, stockholders in the 
Houston & Texas Central Railway Corapany, against the company and 
various other parties, to set aside a foredosure decree entered by consent 
in pursuance of a plan to reorganize the company, and to enjoin the 
carrying out of the scheme of reorganizatiou. A motion for an injuno- 
iion pendente lite was denied. 45 Fed. Rep. 438. Bill dismissed. 

E. H. Landale and Jefferson Ghandler, for complalnants. 

Biiâer, StiUman & Hubbard, A. H. JoUne, and Farrar, Jonas & Krvit- 
tehnitt, for défendants. 

Pardee, Circuit JuJge. This cause was before the court in the first 
instance on a motion for an injunction pendente lite. The motion was 
denied for reasons given at some Jength. 45 Fed. Rep. 438. Both 
parties having taken such évidence as suited, the cause now cornes on 
for final hearing on the proofs, which change very little the aspect of 
the case as presented by the pleadings. It bas been most thoroughly 
and exhaustively argued on both sides, both oilally and by brief; the 
discussion ranging over a wide field, covering many propositions of law 
and equity and of equity practice. Were it at ail likely that the prés- 
ent décision would be taken as a finality in the case, I should be dis- 
posed to take up miatim the questions as presented by counsel, and dis- 
cuss them as elaborately and, perhaps, at as great length, as counsel 
bave argued the same in their printed briefs. Under the circumstances, 
however, I do not deem it necessary to further incumber the record 
with my conclusions in the case beyond adding a little to what was said 
in denying the motion for a preliminary injunction. 

Whether the bill of complaint herein is an original one in the nature 
of a bill of review attacking a former decree of the court, or is a bill of 
complaint in continuation of a former suit, or is an original bill to set 
aside a decree of foredosure and sale and a sale tbereunder, it seems to 
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me that, if the court was fully seised of jurîsdiction in the suit in which 
the decree ajlacked was feûdetted, and the proofs under thé présent bill 
do not establisb collusion and fraud in the proceedings to the injury of 
the présent cotnplainants, complainants' bill should fail. 

1. As to jurisdiction of the court in the suit in which the decree of 
foreclosure and sale attacked wàs rendered: On the llth day of Febru- 
ary, 1885, Nçlson S. Easton and jâmes Rintoul, citizens and résidents 
of the State of New York, claiming to be trustées under a certain deed 
of trust grânted by the Houston &, Texas Central Railway Company on 
the Ist da/ of July, 1866, covering the main line of the Houston & 
Texas Ç^ptral Railway, flled théir bill — No. 183 of the docket — in the 
circuit court for the eastern district of Texas against the Houston & 
Texas Ceptral Railway Company to enforce and protect the trust prop- 
erty, wherein they prayed for an account, for an injunction, for a decree 
of sàlepf part of the trust property, and for a modified receivership. 
On the same day the same complainants filed in the same court another 
bill agaiûst the Houston & Texas Central Railway Company — No. 184 
«of the docket^to enforce and protect a trust provided and constituted 
by anothér deed of trust dated thé 21st day of December, 1870, cover- 
ing thé Western Division of the Houston & Texàà Central Railway, and 
ail lands and real estate which theft constituted, or might thereafter con- 
stitute, thé éaid Western Division of the Houston & Texas Central Rail- 
way; and thèrein, on the factâ àlleged in the bill, prayed for an account, 
for an injunétion, for a decree of sale of part of the trust property, and 
for a modified receivership. The records show thàt under thèse two 
bills service was had, the court took jurisdiction of the trust property, 
and made divers orders in relation to the manageraènt and disposition 
of the same. On the 16th of February, 1885, the Southern Develop- 
ment Company, a body corporate under the laws of the state of Califor- 
nia, and a résident of that state, in its own behalf and on behalf of ail 
other persons similarly situated, filed its bill of complaint — No. 185 of 
the dockst-^n the circuit court of the United States for the eastern dis- 
trict of Texas a;gainst the Houston «fe Texas Central Railway Company, 
therein averring, among othèr things, that it was a creditor of the said 
railway company for large sums of money advanced at various times 
for supplies, labor, repairs, operating and managing expenses, proper 
equipraent for use and improvement, and other necessary expenses, in 
amount exceeding $600,000; that the said indebtedneas was contracted 
by the railway company in considération of its promise to pay the same 
out of the e&mings of its railway; that the said indebtedness was in 
equity and good conscience a charge upon the income and property of 
the said railway; that there had been a diversion of the income of the 
railway to pay înterest on the bonded debt; that by said diversion a 
lien resulted in favor of the complainant, which complainant was enti- 
tled to hâve enforced in a court of equity. Said bill also set forth many 
other facts, particularly the absolutely insolvent condition of the railway 
company, tending to show the right to the relief prayed for, which was 
for an accounting, the appointment of receivers to take possession of 



CAREY V. HOtJSTON & T. C. EY. CO. 673 

and operate the railway property, and for a decree for the payment of 
oomplainant's claims eut ûf the earnings of the property. To this bill 
the Hotuston & Texas Central Railway Company appeared, and filed an 
answer, and thereafter, upon notice to the défendant, the court took fuU 
jurisdiction of the case, appointing receivers for ail the property, real 
and Personal, of the Houston & Texas Central Railway, and fulïy tak- 
ing the same into the possession of the court. 

Thereafter, on the 12th day of March, 1885, the Farmers' Loan & 
Trust Company, a corporation created by and under the laws of the 
state of New York, and a citizen of said state, brought its bill of com- 
plaint against the Houston & Texas Central Railway Company, — No. 
188 of the docket, — therein alleging that complainant was trustée un- 
der several môrtgages or deeds of trust as follows: A mortgage or deed 
of trust, dated June 16, 1873, covering the Waco & Northwestern 
Division, and also 6,000 acres of land per mile of completed road; a 
mortgage or deed of trust, dated October 1, 1872, covering the main 
Une and the Western Division of the Houston & Texas Central Railway, 
and also 3,840 acres per mile of completed road; a mortgage or deed of 
trust, dated May 1, 1875, covering the Waco & Northwestern Division, 
and 6,000 acres of land per mile of completed road; a mortgage, dated 
May 7, 1887, to secure a séries of bonds due May 1, 1887, covering ail 
the lines of the said railway, and ail its lands and land grants; a mort- 
gage, dated April 1, 1881, covering ail the lines of said railway and 
10,240 acres of land per mile for each mile of completed road on ail the 
lines of said railway company; also ail of its town lots. The bill averred 
the violation on the part of the railway company of many of its agree- 
mentS in relation to the trust property; the défault of the company in 
the payment of interest; the insolvency of the company; the pendency 
of the preceding suits; the jeopardy of the trust property; and prayed 
for an accounting, a writ of injunction, a decree of sale of part of the 
trust property, and for a receiver of ail and singular the rights, fran- 
chises, and property of every name and nature, including the rolling 
stock, goods, chattels, and things in action, including ail lands, real es- 
tate, tenements, hereditaments, and ail property of every sort and na- 
ture of the said défendant the Houston & Texas Central Railway Com- 
pany, with power and full authority to operate said railroad and carry 
on ail the husiness of said railway company under the protection of 
the court, with the usual powers of receivers and managers of railroads. 
In no one of the cases mentioned can there be any question as to the 
jurisdiction of the court, so far as the citizenship of the parties is con- 
cerned. Under thèse suits, the court was in full, complète possession, 
through its receivers, of ail the property of the railway company. 

In this state of the case, the same parties, Rintoul and Easton, trus- 
tées under the two several deeds of trust upon which suits Nos. 183 and 
184 were based, then came into court January 21, 1886, and filed two 
other biUs of complaint for the foreclosure and sale of ail the railroad 
property covered by the said deeds of trust. To the bill for the fore- 
closure of the mortgage on the main Une, complainants made the Hous- 
v.62F.no.8— 43 
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torii&'TejEfts Central Railway Gbmpaay andi one Benjamin, A. Shepard, 
a résidant' iof Tpxas, défendants^ and the^ alléged, as to the ilarmers' 
Loaln & 1rt«st'€ompany, andifls' %ct8 updn which thé jurisdictibh of 
thé dburt )Wtl9invôked, as foUowB^iist 

"Attd yW"» torstibrs futther aliegenhar the Farmers' Loûn & Trust Com- 
pany, à» irusteeaiinder tbesaidtaortgage or deedsof trusfediereinbetore de- 
scribed, will, kb your orators heliey^il^e beneflted by, and.it, is to therr ad- 
vantàg^ tt^?Jif,the;judgment andjCpjIji^ hereinafter pi-ayed for, or some part 
thereof , s^oilld fee gr^nted to yduf orators. ^hat aaid property covered by the 
said firsî ^brtgiiè'? on sàid iiiWii liiïé, as Well as ali the other pf operty, assets, 
and èfféètà'bi Sald railwày cdtà'^ny.'TSeifeig now in the baods of Ihis court by 
the recéitfeïSM^ éxîsting in res^ectbf the sanae, and your orators thereby be* 
ingreqimed bjriaw to institute tthift! action in this court, and to oome beforè 
this tribujEu^^j rW <>r4er ta re?^)?b' thp property in, its possession,, and to obtai n 
its rights Soficerning the saifte, içind ail lihe parties interested in the property 
covpreâf by i|aîd, mortgageontlié maini^^^ as well as on ail the other mort^ 
gagés and prd^Èirty of said'i'àllWai^éompàny béing now before the court in 
said actïûrhs^iéi'èîtibefore desckbèd as Nos. 183, 184, 185, and 188, and oh the 
etjaitydoic^iStJ&f'tbiS court, tbe «aie JFarlners* Loan & Trust Company may 
and; should \m D^de a party âef éndahl: in this cause, irrespective of its citizen- 
Jhlp; and pl4réPfporation8ho|jl4/b§,bro],igbtin, as a défendant herein, l)y the 
order and direction of this çourfffw^cjishpulcl be bound biy the judgment and 
prbceedingsh'eréin,"' / 'i, "„■','' i- ' '' 

1. Jn the^^lli .for;|ihe foreclqçurf .pfjthQ iPiortgage covering the western 
diyisioo ith^yiiiade the samepprti^i défendant, and the like avéraient 
as to the , Faripere' loan, & Trus]; ÇQmpany apd the , jurisdiction of the 
court. Ti^e,|ajcts aPegedbeingj.tr^ej, a^ of record, the jv^nsdiction of 
the cpurtia? en1ier;a d^cree pf foredo^i^rf and sale of the property cov- 
ered bythoi mariages described Beeips complète. In the caseoflfor- 
Sro?i'8,J&. 4: XiR.&S.S. Oo. y. Tem^èj^.Ry. Go., 137 U; $. 171, 11 Sup. 
Çt. ïlep,(6;l,YW,hich was in piost respects affeoting jurisçîjctioa siiiûlar 
tp the p^e nndier copsider^tion,, differing only in the minor matter of 
the names ,giv;en tp the pleading^, tjie, suprême cpiirt, a:fter a discussion 
of cTpss bills pnd their natuire, and aftex deciding that in that case the 
bill ;fij.€d by thç JEarmers' Lp?in & Tïwst Company was cprrectly styled a 
"çross,.bill,"8aid,:': ;. ■.; î ,!:■ 

"And whetlper thiâ bill be regardefl as a pure cross, bill, as an original bill 
in the naturepf .a cross, billfOr as an original bili, tbere is no error calling for 
thé distnrbâncé'pf thé'decréë, bècaûse the court proceeded'upon it in connec- 
tion with tliè'oitlèr pleadîngs. Theju'fisdiction of the circuit court did nbt 
dépend upoh thècitîzenship of thé partiesi but on the sUb|ect-matter of the 
litigation; 'The property was in the actùal possession of that court, and this 
drew to it therightto décide upon tihé conflicting claims to its ultimate pos- 
session and control, " 

Citing Mnnesoto Co. v. St. Paul Cb., 2Wall. 609; Saniv. Calhown, 102 
U. S. 2S6;; .Knppmdor/V. Hyde, 110 U. S. 276, 4 Sup. Ct. Rep. 27. 

2. The record and proofs do not show that the decreé complained of 
ivas àffectëd with éollmsion or iraud to the prg'udice of the complainants. 
In the first place, the complainants, as stockholders, hâve not been in- 
jured by the decree and sale théreunder, bût rather bénefited. Before 
the decree, their interest as stockholders was subject to many millions 
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of bonded indebtedness, beaiing a bigh rate of interest, and to the pay- 
ment of a vast floating debt.^ The resuit of the sale and the reorganiza-: 
tion thereunder is that, without increasing the amount, the interest upon 
the bonded debt has béën làrgelyreduced, long-time bonds substituled, 
and the amount of the floating indebtedness is not increased. Complain- 
ants contend that the decree complained of Was a consent decree, obtained 
by collusion between the creditors of the company and the Southern 
Pacific Company, by which the défendant railroad company was pre- 
cluded from making proper défenses to the soits for foreclosure. This 
contention is not borne out by the proofs. The answers of the rail-; 
way company were not withdrawn. Testimony in the suit was taken; 
in fact, the record teemed with évidence in the nature of admissions by 
ail the parties, tending to show the justice of the creditors' demands, and 
the façt that the railroad company had no meritorious défenses. The 
vast amount of floating indebtedness was not, and could not be, denied. 
The insolveney of the company» and its utter inability to pay its just 
debts, and maintain the property as a going concern, was adinitted on 
ail hands, and could not hâve been truthfuUy denied. The sale and re- 
organization of the property was considered essential in the interest of 
ail concerned. The question pf whether or not thé principal of the, 
bonds secured by the first main Une and western division mortgage was 
or had become due because of the defaults of the company, and its gên- 
erai failure to comply with its agreements, was, it is true, an issuable 
fact; but at the same time it was a fact of minor importance, because a 
sale ôf the property was necessary on account of the defaults of thé com- 
pany in the payment of interest upon its other bonds secured by mort- 
gages, upon which it was undoubted the principal had become due, and 
because of the large admitted floating debt pressing for payment. It 
was of little interest to the stockholders of the Houston & Texas Central 
Rail way Company (who, so far as the record shows, never proposed to 
pay aûything) whether the principal of the first main line and western 
division mortgages was declared due or not, when the interest thereon 
past due was in amount far beyond the ability of the company to meet, 
and for which a foreclosure was inévitable; and which, with the fore- 
closures under the subséquent mortgages for principal and interest con- 
ceded to be due, would hâve extinguished every interest the stockhold- 
ers possessed . Nor do the proofs of the case at ail satisfy me that there 
was any collusion. "'Collusion' is an agreement between two or more 
persons unlawfuUy to defraud a person of his rights by the forms of law, 
or to obtain an object forbidden by law." Bouv. Law Dict. "'Collu- 
sion' is where two persons apparently in a hostile position, or having 
conflicting interests, by arrangement do some act in order to injure a 
third person, or deceive a court." Rap. & L. Law Dict. This case no- 
where shows any agreement between any persons, either express or im- 
plied, to defraud any one, to deceive any court, or that any one has 
been defrauded, or any court deceived. Beyond this, the complainanta 
hâve wholly failed to show that the complainants in the foreclosure suits 
were cognizant of any misconduct on the part of the défendant, its coun- 
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sel, or its directors, or that they insisted upon, or were parties to, any 
agreement by which the iateresta of the défendant company or its stock- 
holders were really aggrieved. 

It may be further noticed in this case that the proofs made do not 
show such diligence on the part of the complainants as gives them the 
right to attack, at this time, the decree of sale, the sale thereunder, and 
the organization agreement. Inthis connection, what was said by Mr. 
Justice PATTEBSONof the New York suprême court, in his opinion in the 
Gemshdm Case., (Suç.) 7 N. Y. Supp. 878, on the identical facts, is very 
apropos! 

"Manlfestly, If the reconstruetion were carried out in good faith, anu the 
rights of tbe atockholders were protected and preserved, they would hâve 
been beneflted bythe cuttingdown of interest and flxed charges; and it is 
not at ail a gratuitous assumption that ail atockholders woùld hâve willingly 
acqniesced in the reconstruction agreement, provided It was carried out in 
good faith, ànd -frithout any effort to destroy their interest in such stockhold- 
ers. It seems tô tue that it is the resùlt, and not the method, which has in- 
duced the assault npon the proceedingsantedating tbe levying of the assess- 
ment on the stockholders. The reconstruction agreement was made on De- 
cember 20, 1897. This suit [the Gernsheim suit] was not brought until 
September, 1§8Ô. It is nowhere explained in the movingpapers why thèse 
plaintiffs retnàined qUiescent for rieariytwo years without making any dém- 
onstration a^àin^t thé rèconstrûetitth' agreement, or the proceedings in the 
United Stateà court, which eventuated in the decree of foreclosure, (except 
as.above stated;) and it is al most apparent thàt they were willing to take 
their chances under that agreement, an4 to acquiesce in ail the proceedings 
that were hadpMrsuant to it, until tljey asoertained that the heavy assessment 
of 73 per «spt.^ of which they compl^ihed, was levied upon them to enable 
them to take stock in the new corporation." 

It is hardly nçpçssary to notice .that the complainapts do not offer to 
do equity,. anci pay into the court thfi aipount of the debt.of the défendant 
Company whiQhtfaey concède to be due, or any of the expenses of forer 
closure; nor that the relief they ask. under their bill, if grànted, would 
not only be valuelessto them and other stockholders, but would saddle 
the compaijiy isirith, a, vast débt,of nearly $25,000,000, whoUy due, and 
bearing a higÉ rate of interest. In niy opinion, the complainants' bill 
should be dismissed,, with costs, and a decree to that effect will be en- 
tered. 
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Ballard V. McCluskey. 
(Circuit Court, 8- D. New York, July 26, 1893.) 

Dhpositions— Agbeemknt ïob Taking — Abandonment. 

Where, under equlty rule 67, oounsel hâve agreed that the déposition ot a wît- 
ness may be taken down by a typewriter in their présence, at the ofBce of one of 
them, in the absence of the examiner, but under his constructive direction, one of 
the oounsel cannot abandon such examinatlon without adéquate cause shown to the 
court on a subséquent motion to compel the production of the witness before the 
examiner, and, if he does abandon it without such cause, the testimony of the wit- 
ness will be closed. 

In Equity. Bill by Charles W. Ballard against James J. McCluskey 
for infringement of a patent. On motion to compel production of a wit- 
ness before the examiner. Proper practice stated. 

W. D. Edmonds, for complainant. 

A. B. Carrington, for défendant. 

Shipman, Circuit Judge. This is a motion to compel the complain- 
ant to produce Charles H. Treat, a witness, for further cross-examina- 
tion. The action is a bill in equity for the infringement of a patent, 
and the testimony of the witness, so far as it had progressed, had been 
taken orally under rule 67, and had been by agreement taken down by 
a typewriter, at the office of one of the counsel, in the absence of the ex- 
aminer, but under his constructive direction. Some différences of opin- 
ion ha\àng occurred between the counsel, the cross-examining counsel 
stated that the cross-examination was closed until the witness should be 
producèd before the examiner for further exaraination, on the ground 
that the opposing counsel were " unable to agrée as to the cross-exami- 
nation, and défendantes counsel refuses to proceed in the absence of 
the examiner." The complainant insisted that the cross-examination 
should then proceed, or that the witness should sign his déposition, and 
his exaraination be considered as closed. 

The record does not disclose an adéquate cause for the refusai to con- 
tinue the exaraination. The deféndant's counsel did not proceed, the 
déposition was signed, and the witness dismissed. Since the new rule 
67 was promulgated, the practice has been for counsel to agrée that the 
dépositions may be taken down by a typewriter, in their présence, at 
the office of one of them, in the absence of the examiner, but under his 
constructive direction. The question under this motion is as to the 
right of one counsel to refuse to continue the exaraination, and to de- 
mand the production of the witness before the examiner; in other words, 
to déclare the agreement at an end. 

When counsel hâve entered upon the taking of a déposition under 
such an agreement as I hâve stated, the exaraination cannot be aban- 
doned until the witness is producèd before the examiner, without adé- 
quate cause. If counsel abandon the agreement without adéquate cause 
which shall be satisfactory to the court, the testimony of the witness 
under exaraination will be closed. Counsel are not at liberty to enter 
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upon the taking of testimony under a stipulation, and to abandon the 
examination forany reaspR, Suci a course of procédure is not only ir- 
ritating, but exceedingly expensive. On the other liand, tiiey will be 
permitted to abandon, jf;,' lupon motion'' to compel'thô 'reproduction of 
the witness for examination, such abandonment is shown to bave been 
required, by th§ neçessi^ieS qf the occasion. In tbis case, I do nôt tbink 
that thé 'âiifendant's coun^l.had, adéquate reason for bis dissatisfaction; 
butthisi'S'thfe first questipfï/pf thekiridl^^^ has ariséri, pnder th? new 
practice, and, as counselaèted under both lack of knowledge and im- 
patience', l'arû riot disposed to be rigoroUs, but, announcing what will 
be the course in the future, permit an additional cross-examination of 
the witness Trfiat, in acûordance with the original agreement, especially 
as he is employed in New York city, and can manifestly be produced 
without trouble or much expense. 



FRANCE Gô.ofPennsyijvANia et al. v. Chaeleston, C. & G. R. Co., 
(Shand e< ai., Intervenérs.) 

' Wirekit Court, B. Scmth CaroUàtti October S8, 1893.) 

1. Bailiioao iGo«tfj»iiînts— FoKB0LosnBB OF MOET0A8B— Pbiokitt ot Liens— Lboau 
Sbbvicbb. , .. 

Légal sé(Tl6e/8'i<èiidered to a railroad oompany in maintaininfir bef ore tbe courts 
tbe vailiditj' pf imuDicipal aid bonds are not of a obaracter to take precedence of the 
companjr's morteage bonds, witbin tbe doctrine of Fosdick v. Sohall, 99 U. S. 886,, 
and e4mty'n&s- nd autbority to give them sucb precedence, especially when tha 
services y^n ii^n^ered two years before tbe appointaient of tbe receiver. 

0. Sajib. , , , ( 

Tbe fact tn&t sàch services resulted in beneflt to tbe bondbolders will not justify 
displacing tbe lAtters' lien, irhen tbey weire not parties to tàe contraot of employ- 
aient.. 

In Equi^y. SjUit by the Finance Company of Pennsylvania and others 
against the Ch^irîeston, CSncipnati & Chicago Railroad Company tofore- 
close a mqrtgagé. Heard <3n the separateintervenjng pétitions of Robert 
W. Shand,%d the firin pf Sheppard & Bro., asserting daims for légal 
services, aftd asking. payment prior to the satisfaction of the mortgage 
bonds. IPp^t'ioiisdismissed. 

For prior ôpïmons delivéred in the course of thig litigation, see 45 
Fed. Rep, 436, ^8 Fed. Rpp. 46, 188, and 49 Fed. Rep. 693. 

MicAéK <^ iSînM, for petitioners. 

Samud Lord and A. f. Smythe, for respondents. ,; 

SiMONTON, District Judge. Thèse two pétitions w9re heard together. 
Several tpwnsbips in South Çarolina had subscribed to the capital stock 
of the Charleatop, Gincifinati & Chicago Railroad Company, the sub- 
scription , payable, jn coupon township bonds. The townships were 
created corporations and given the power to subscribe in this way by the 
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act chartering the railroad company. This railrdad Company had con- 
tracted with the, Massachusetts & Southern Construction Company to 
build and equip their road. The township bonds were to be used in 
paying for such construction. In 1888, in a cause entitled Fhydv. Per- 
rin, 30 S. C. 2, 8 S. E. Rep, 14, the suprême court of South Carolina 
pronounced invalid the provisions of a, railroad charter similar to that 
of the Charleston, Cincinnati & Chicago Railroad Company, and deckred 
township bonds issued thereunder invalid, This question being of grave 
importance both to the railroad company and to the construction Com- 
pany, R. A. Johnson, who was the gênerai manager of both companies, 
engagea the professional services of thèse petitioners, who are both ex- 
cellent lawyers, to devise and take siich steps as would lead to the vali- 
dation of the township bonds subscribed in aid of the railroad company. 
Although nothing clearly definite appears in the correspondence and 
conférences with Johnson, both of thèse gentlemen believed that they 
were retained by and for the railroad company and by the construction 
company. They rendered important, valuable, and successful service. 
The township bonds were validated by an act of the législature, in the 
passage of which they were largely instrumental. The suprême court 
sustained the constitutionality of the act in a cause brought and argued 
by them. State v. Neely, 30 S. C. 598, 9 S. E. Rep. 664. The resuit 
is that the township bonds bave been given value, and, as petitioners 
contend, bave been largely used in the construction of the road. They 
now présent their claim for services, — $6,000, each, — and ask thatit be 
allowed and paid in prioritj' to the mortgage lien. The counsel for the 
the receiver and for the mortgage bondholders deny that thèse gentlemen 
were retained for the railroad company, or that their service benefited 
the railroad company. They insist that the retainer was for and on be- 
half of the construction company, to whom ail thèse township bonds had 
been assigned. Be this as it may, and assuming, for the purposes of 
this case, that the facts are as stated by the petitioners, can we displace 
in their behalf the vested lien of the mortgage? Fosdich v. SchaU, 99 U. 
S. 235, led the way to the displacement of the mortgage lien, permitting 
certain favored claims to be paid before the mortgage debt, either out of 
the income or out of the proceeds of sale. But the courts bave carefully 
guarded themselves from extending thèse claims, which were for ttia- 
terials, supplies, and labor necessary for keeping the railroad a going 
concern, and hâve expressly refused to consider any claim originating 
more than six months before the appointment of the receiver. The serv- 
ices in this case were rendered nearîy, if not quite, two years before the 
appointment of a receiver. Indeed, the suprême court of the United 
States, in Knedand v. Loan & T. Co., 136 U. S. 97, 10 Sup. Ct. Rep. 950, 
hâve felt the necessity of warning the profession against erroneous views 
as to the effect of Fosdick v. SchaU: 

"No one is bound to sell to a railroad company, or to work for it, and who- 
ever bas dealings with a company whose property is mortgaged must be as- 
sumed to hâve dealt with it on the faitb ot its personal responsibility, and not 
in expectation of subsequently displacing the priority of the mortgage liens. 
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It is the excejption, and not the rule, bhat such priority of liens can be dis- 
placed.' ^9 èmphasize this fact of the sacredriess of contract liens for the 
reason thài'tliôre seems to bç grpwing an idea that the chancelloï, in the ex- 
ercise of hisî eiiùitable powets, has unlimited discrétion in this màtter of the 
displaeeraetit of vested liens. " 

Çoùnsel Ibr the petitioners urge iipon the court the considération of 
the valn^ of thèse services in securing the means for constructing the 
road. But the services rçndered by the petitioners are not within that 
favored clâss protected in Fosdick v. SchciM. Indeed, if they had obtained 
and supplied the money used in constructing the road, this would not 
hâve helped them. WÔod v. Trust, etc., Oo., 128 U. S. 416, 9 Sup. Ct. 
Rep. iBl] Qmdrey V. Eaiiroad Co., 93 U. S. 352; Dunham v. RaUway 
Go., 1 Wâll. 267; Rallnad Co. v. WUson, 138 U. S. 501, 11 Sup. Ct. 
Rep. 405. 

Nor doea it afFect the question that their services incidentally benefited 
the mortgage creditors, and àdded to the value of the property eovered 
by the mortgage. There were no contract relations with thèse creditors. 
In HdndW $àûrQCid Co., 21 S. C. 162, the law is clearly stated: 

"No onô can légally claim compensation for voluntary services to another, 
howevôr bénéficiai they may be, nor for iucidental benefits and advantages to 
une flowing> to hîm on account of services rendered to another by whom he 
may hâve been employed. Eetore a légal charge can be sustainéd, there must 
be a contract; pf employment, either expressly made or superinduced by the 
law or the f acts. '' 

See Sound v. RaUway Co., 51 Fed. Rep. 60. 
The pétitions are dismissed. 



Gôxsw V. LiTTLis Rock, M.' R. & T. Ry. Co. et al. 

(Circuit Court, E. D. Arltansas. October 28, 1893.) 
No. 951. 

1. Corporations— Insolvbnot-^Pkepebenob ov Ceeditoes. 

Under tbe décisions of Arkansas and at common law, an Insolvent corporation 
may maké préférences àinong its creditors in good faith, so long as Its riglit to do 
80 18 not restrained by statute. Ex p::/rte Conway, 4 Ark. 303, and Ringo v. Bis- 
coe, 13 Ark. 568, foUowed. Bouse v. Bank, 23 N. E. Rep. 293, 46 OMo St. 493, ques- 
tioned. 

â. SaME — LOÀKS BT DiREOTOHS. 

Advances made in good faitb by certain direotors of a railroad, and used for 
legitimate corporate purposes, their inducement being to protect and give value to 
their own large interests as creditors and stockholders, but ail other stockholders 
andoredltors being equally proteoted tbereby;, constitute a valid debt, enforoeable 
by suit; and a deed of trust on certain lanSs thereafter executed by the direction 
of the stockholders and board of directors to sèoure it is as valid as if given to any 
other oçeditors. 

8. SaMÉ— DljlBOTORS AS XbWSTEBS. 

■ ' Treming tfië directors as trustées, the payment of the debt is an essential prereq- 
uiéiteto the aVoidance of the deed of trust gltënto secureit, whetber the debt was 
a présent: or précèdent oue. 
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la Equity. Bill by Jay Gould against the Little Rock, Mississippi 
River & Texas BailWay Company and Henry Wood, as trustées, to fore- 
close a deed of trust on certain lands. On her own motion, Sallie Lev- 
erett, as administratrix of the estate of J. M. Leverett, deceased, was 
made a défendant, and filed an answer and cross bill. Cross bill dis- 
missed, and decree for complainant. 

Statément by Caldwell, Circuit Judge: 

On the 25th day of April, 1884, the Little Rock, Mississippi River & 
Texas Railway Company, an Arkansas corporation, in pursuande of a 
resolution of its stockholders, and also of its board of directors, executèd 
by its secretary, to Henry Wood, as trustée, a deed of trust in the nature 
of a mortgage on certaih lands belottging to the company to secure the 
payment to Atkins, Winchester, Dexter, and Redfield the sum of about 
$425,000. The money the deed of trust was given to secure was, froiii 
time to time, advanced by Atkins, Winchester, Dexter, and Redfield to 
the company for the construction and improvement of the railroad and 
the pùrchàse of the necessary equipments, and to pay pressing debts, 
and was needed and nsed for thèse purposes. At the time the money 
was advaticéd and the deed of trust executèd , Atkins was président of 
the company, and Dexter and Winchester were stockholders and direct- 
ors in the coin pany, and Redfield was a stockholder and a director part 
of the time, but was not a director when the deed was executèd. They 
were ail large holders of the stock and bonds of the company, and in 
control of the road and its aifairs. There is nothing in the Record to 
show what number of persons constituted the board of directors. The 
statute of the state regulatihg the organization of railroad companies pfo- 
vides that the board shall consist of not less thàn 5 nor more than 1 3 , and 
counsel for intervenCrs statb in their brief that there were 8 directors. 
At the time the money was advanced the company owned its line of road 
and the rolling stock used in operating the same, and other property, 
but there were mortgages on this property, to secure bonds issued by 
the company, equal to or exceeding its value. The crédit of the com- 
pany was not good. It had no means of raising money to meet press- 
ing demands and make necessary improvements, except by selling its 
mortgage bonds at a ruinous sacrifice. In this condition of afiJairs, the 
parties named loaned or advanced the money mentioned in the deed of 
trust to the company from time to time, as its necessities demanded, 
borrowing money themselves for this purpose. The company could 
not hâve obtained the money from any other source, and those who ad- 
vanced it were impelled to do so to protect and préserve the large inter- 
ests they already had in the property. As collatéral security for the 
money advanced, the company pledged its first mortgage bonds to the 
amount in par value of §297,000, its second mortgage bonds to the 
amount in par value of $206,500, and 3,430 shares of the capital stock 
df the company. It was known this security was inadéquate at the 
time it was taken, but it was ail the company had to offer; and after- 
wards, when the state made a grant of lands to the company, the deed 
of trust in suit was executèd thereon as additional security for thèse loana 
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or advançfS.-f.îA't thedate of the exécution '(^fthedeed of trust thefloat- 
ing debtjflÇ'^je Company was inppnsideral?le,:and tlie company continued 
to be a go|ng.,<!Ofipern, and,1;o, own.its rpad, uijtil it was soid in 1887, 
under a depïçe /oreGlosing the mortgage givea to secure its, first mort- 
gage bonds. ; ; , . I ..-,!! 

Some time before this sale of the road, tbe mortgagees mentioned in 
the deed, for the considération of;$400j0Q0,paid in cash, assigned and 
transferred the dfefct duethem froin the compa,ny and the deed of trust 
to secure the sajpe, as well as the collatéral securities which they held, 
to the presefl^ pl^intiff. .The purchase priée of the road at. the foreclo- 
aure saléjw.as pvfih th.£^t,jthe holders çjf the first mortgage bonds received 
56,52 centsi pft.the doUar for the, bonds, and the plaintiff received 
this percentage,i amounting in the aggregate to $167,864.40 on the first 
mortgage bonds w;hioh be held as collatéral seç^irify for the debt secured 
by the deed. oi;. trust ifl suit, and this is ail thàt bas ever been paid 
thereon.,i.The:?econd mortgage bonds and stock were rendered worth- 
less by the i"p];eciosure. of the first mortgage. This bili was filed by the 
plaintiff ^ainsttheçoippany and the trustée named in the deed, to fore- 
close the, sp.pi€i. , Th^ cpmpa,ny and tlie trustée appeared, and epnfessed 
thebiil.,i,Ùpot(:;ber Qwn motion, Sallie Leverett, as administratrix of 
the estate pfJi. }S,, Ley^r^itt, deceased, was made; a défendant, and there- 
upon fil^d an .answer an4i cross biÙ, alleging that on the 28th day of 
Marçb, 1,835,, (Sbe recovered a judgment against the, défendant company 
for $3,000,40 tfce cirçi^jt court of Desha county,, Ark-, upon whiçh exe- 
cvçtions were4fst|ed and, levied uppij the lands mentioned in plaintifi's 
deed of tr^çt. j She avers, amongotber things, iha,t the deed is void, 
because.attl^© time flf its lexecution, Atkins waa président, and Win- 
chester, Dextçi-, and iiedfield,,directprs, qf the compapy, and the prin- 
cipal holdqrg of its stoçl^ffl^d bonds, and the company insolvent. Thére 
was a replication to the a,iisw:er, and an answer to the cross bill, which 
denied aJ^ its. allégations. 

Podge,& Johnson, iQT plaintiS. ! 

Sol F, Olark,Dan Wi Jones, Thomas B. Martin, kad RaMiffe tStFletcher, 
for défendant Leverett, bontendedthat-^ 

The deed of trust was void, because made to secure dëbts due to the directors 
of the company when ib was insolventi and cited Lippincott-v, Oarrîage Co., 
25 Fed. Rep. 577, 586; Ifppe, Brown <&Co. v. Sanford Fork & Tool Co., 44 
Fed, Eep, 231; White, PoUer de Paig^ Manvfg Co. y. Henry B. Petteslm- 
portihg Co., 30, Fed. Rép. ë64; Adams v. MUling Co.^ 85 Fed. Rep, 433; 
Naywood v. LuMer Co.,M Wls. 639, 26 N. W. Bëp. 184; Rome v. Bank, 
46 Ohio St. 498, 22 N. Ei Hep. 293; Ûonsolidated Tank Line Co. v; Ka^sali 
City Varfiish Oo., 45 Fed. Rep. 7; ffibson V. Furnîture Co., < Ala.) 11 South. 
Rép. 365. , ^ i 

Caldwell,, pfrcuit J,udge* (after stating the facts,) ,J,. It is the lawof 
Arkansas, estabUshefi,,by;tl>e décision of its suprême court . 50 years 
ago, that a corporation, idrt)iatslatei^i fftiling circumstanees may make 
préférences among it§ ;Grpditprs,.l?y assigning ail or a part of its property 
to preferred çsreditors, or, tp: tï;ustees fpriheir bençfit. Itaright toprefer 
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one or more of its bona Jîcîe credîtors tothe exclusion of others, in the 
absence of a "ptatute prohibiting it, is as uiirestricted and absolute as 
is the coramop-law right of an individual debtor to make préférences 
among his creditors. Ex parte (hnway, 4 Ark. 302, 348, 354; Ringo v. 
Biscoe, 13 Ark. 663. The established' rule in that state is in hamjony 
with the gênerai, though not quite uniform, current of authorities in this 
country dn the question. 2 Mor. Corp. § 802; Aïïîs v, Jones, 45 Fed. 
Rep. 148; Covertv. Bogm, 38 Mich. 363; Coafe v. Donnell, 94 N. Y. 
168; Dana v. Banh, 5 Watts & S. 223; Warner v. Mmer, 11 Vt. 390; 
Whitwell V, Warner, 20 Vt. 426; Strattm v. Alhn, 16 N. J. Eq. 229; 
WUUnscm v. Bauerle, 41 N. J. Eq. 635, 7 Atl. Rep. 514; Duncomb v. 
RaUroad Cb., 84 N. Y. 190, 88 N. Y. 1; Harts v. Srmm, 77 111. 226; 
Beichwald v. Hotd Co., 106 111. 439; B-aell v. Btickingham, 16 lowa, 284, 
(opinion by Judge Dillon;) HaUam v. Hotd Co., 56 lowa, 178, 9 N. 
W. Rep. 111; Garrett v, Phw Co., 70 lowa, 697, 29 N. W. Rep. 395; 
Smàh V. Skeary, 47 Conn. 47; Bank v. WhMe, 78 Va. 737; Ashhurses 
Appeal, 60 Pa. St. 314; Sargmtv. Féôsfer, 13 Metc. (Mass.) 497. 

In some states, by statute, the property of an inaolvent corporation 
mUst be devoted to the payaient pro rato of ail ils creditors, and, after 
the insolvency of the corporation is known, the directors cannot divert 
ita property from such use by giving préférences to some of its creditors; 
but where there is no such statute the great weight of authority is that 
the property of an insolvent corporation maj' be sold and used by its di- 
rectors in the payment of some of its creditors to the exclusion of others. 
Its insolvency dpes not aflfect its right tp make préférences any more 
than the right of an individual debtor to make préférences is affected by 
his insolvency. The cases which hold the contrary doctrine are bot- 
toraed on the erroneous theory that the insolvency of a corporation, in 
effect, dissolves it, and makes the directors mère trustées to distribute 
its assets ratably among its creditors. It is undoubtedly true that the 
property of a corporation is, in one sensé, a trust fund for the payment 
of its debts; but this rule means no more than that the property of a 
corporation cannot be distributed among ils stockholders, or applied to 
any parpose foreign to the legitimate business of the corporation, until 
its debts are paid. The rule, so far as it relates to the payment of 
debts, is satisfied whenever the property of a corporation is applied to 
the payment of any of its bona fide debts. The rule, as has been often 
pointed ont, does not prevent a corporation, whether solvent or insol- 
vent, from making préférences among its creditors, and exercising in 
good faith absolute dominion over its property in the conduct of its le- 
gitimate corporate business, so long as its right to do so is not restrained 
by statute or byjudicial proceedings. 

In Fogg v. BMr, 133 U. S. 534, 541, 10 Sup. Ct. Rep. 338, Mr. Jus- 
tice FiELD, in delivering the opinion of the court, calls attention to the 
fact that the property of a corporation is not à trust fund for creditors in 
any other sensé than we hâve stated. He says: 

" We do Dot question the gênerai doctrine invoked by the appellaut, that the 
property of a rallroad company is a trust fund for the payment of its debts. 
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but do not perceive any place far its application hère, That doctrine only 
means that the property must first be appropriated to the payment of the 
debts of the' cbœipany before any portion of it can be distributed to the stocli- 
holders. It dOéa not mean that the property is ao âfEected by the indebted- 
ness of tbe Company that it cannot be sold, transferred, or mortgaged to bona 
^cîe purchasèrs fora valuable considération, except subject to tbe liability to 
be appropriated to pay that indebtedpess. Such a doctrine bas no existence. 
The cases of Çurran y. State, 15 How, 304, 307, and Wood v. Dummer, 3 
Mason, 308, give no countenance to anything of the kind." 

The case of Bouse v. Bank, 46 Ohio St. 493, 22 N. E. Rep. 293, is cited 
in support of the proposition that the property of an insolvent corporation 
is a trust fUDçl; for its credijors in a sensé that precludes the corporation 
from making préférences among its creditors, or otherwise using its prop- 
erty in theiconduet of its corporate business. Referring to the doctrine 
of this case,;lhe suprême court of the United States, speaking by Mr. 
Justice GrSAY, s^ys: 

"That décision, it is true, proceeded in part upon the theory that the prop- 
erty of an inaolvâût corporation la a truat fuiid for its créditera in a wider 
and more geperal aense than could be maintained upon gênerai principlea of 
equity jurisprudence. &r9Jiam v, Éailroad Co., 102 U. S. 148, 161; jKaî7- 
way Co. V, ffUm, 114 U. S.' '587, 594, 5 Sup. Ct. Rep. 1Ô81 ; Rîohardson's Mx'r 
V. Qreen, 133 Û. S. 30, 44. 10 Sup. Ct. Rep. 280; Poggy. Blair, 133 U. 8. 534, 
541, 10 SUp. et. Rep. 338; Peters v. Bain, 133 U. B. 670, 691, 692, 10 Sup. 
et. Kep. 354.'' Purifier Co. v. McQroartytWoV.&. 237, 10 Sup. Ct. Rep. 
1017. 

A good many courts hâve from time to time invéighed against therule 
of the commoû law which allows a debtor to make préférences among his 
creditors, but' the rule is tob ûrtxAy îmbedded in our System of juris- 
prudence to be overthrôWri by judicial décision, and it can no more be 
overthrown by the courts in its application to corporations than to indi- 
viduals. In Wûhmon v. Bauerle, 41 N. J. Eq. 635, 7 Atl. Rep. 514, 
the court said: 

"Both reason and authority establish the proposition that a corporation may 
sell and transfer its property, aud may prefer ita creditors, although it ia in- 
solventi unless such conduct ia prohibite'd by law." 

,We think this is a correct statement of the rule, and that it can only 
be abrogated by législation. 

?. It ia next contended that the ideéd of trust is void because it was 
executed to secure debts due to persons who were directors of the cor- 
ppration, and large holders of its stock and mortgage bonds. The nioney 
was actually advanced by the directors in good faith for the beneât of 
the Company, and was, used by the company for legitimate corporate 
purposes. It was not loaned or advanced for the purpose of obtaiuing 
any advantage over thecoi^poration or itsother gtockholders or creditors, 
but to conserve and protect the best interests of ail persons. interested in 
the property. It is obvions that the, directors who made thèse ad vances 
did not do so from choice, or becausQ they esteemed it a safe or profita- 
ble inyçstment in itself. They made the advances because the corpora- 
tion stbûd îi^ pressing need of the money, and its failure to get it was 
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likely to reault injuriously to ail its creditors and stockholders. The 
inducement to tnake the loan was to protect and give value to their own 
large interests as creditors and stockholders of the corporation; but ail 
other creditors and stockholders, in proportion to their interests, were 
equally protected and beneûted by the loan. Upon thèse facts, the deed 
of trust executed by the direction of the stockholders and board of di- 
rectors to secure the advances previously made by thèse four directors to 
the Company is a valid security, The advances constituted a valid debt 
against the corporation, which it was legally liable to pay, and could 
hâve been compelled to pay by suit. Where a corporation is legally lia- 
ble tô pay a debt, it may undoubtedly give security for its payment. 
The use of its property to pay or secure a bonn ^de debt is not an un- 
lawful use or diversion of its property, no matter what officiai relation 
the creditor sustains to the corporation. The corporation is under the 
sartle obligation to pay a bona fide debt due to one of its directors and 
stockholders that it is to pay a debt due to a stranger, and a security 
given for a debt due to a director and stockholder is as valid as a secu- 
rity given to any other creditor. The doctrine established by the best- 
considered cases and by the décisions of the suprême court of the United 
States is that the mère fact that creditors of a corporation are directors 
and stockholders does not prevent their tàking security to themselves as 
individ,uals to secure a bona fide loan of money previously made to suc'h 
corporation, and used by it in conducting its legitimate corporate busi- 
ness. Among the states maintaining this doctrine may be mentioned 
Vermont, Massachusetts, Connecticut, New York, New Jersey, Pennsyl- 
vania, Virginia, Illinois, Minnesota, aiid lowa. The rule is thus stated 
in a récent case by the suprême court ôf lowa: 

"We understand that he [a director] may become a creditor o£ the corpora- 
tion, may advancë it money, or sell it property, and obligations of the corpo- 
ration executed tiierefor may be enforced by him. In this regard he occupies 
jio différent position from that of any other creditor; and, if the debt he holds 
was contracted in good faith, and there is an absence of fraud on his part, he 
may take security or payment, though the corporation be inaolvent, and he may 
thereby acquire priority in the payment of bis claim." Qarrett v. Ploto Co., 
70 lowa, 697, 29 N. W. Rep. 395. 

The previous cases in that court to the same effect are: Buell v, BiKh- 
ingitam, 16 lowa, 284; Bankv. Wasson, 48 lowa, 336; HciUam v. Hotd 
Co., 56 lowa, 178, 9 N. W. Rep. 111. In discussing the question, the 
suprême court of Connecticut say : 

"Thèse creditors had a perfect right to receive pay in money or goods, and 
the fact that they were stockholders and directors did not modify or abridge 
that right 80 long as there was no actual fraudaient intent. The fact, if it 
be' a fact, that it operated to prefer thèse creditors is not sufflcienl at common 
law to stamp it as fraiiduleut, for the common law favored the vigilant, and 
a creditor might rightfuUy obtain a préférence," Smith v. Skeary, 47 
Conn. 47. 

And to the same effect, see Duncomb v. RaUroad Co., 84 N. Y. 190, 
88 N. Y. 1; Harts v, Brown, 77 lU. 226; Reichwald v. Hôtel Co., 106 111. 
439; StratUm v. AOen, 16 N, J. Eq. 229; WUkinson, v. Bauerle, 41 N. J. 



Eq. 635, 7:Atl. Be^. 5U; Baré v.lWhitae, 7ÎSY&. 737; Ashhurst'a Ap- 
^pecd,.BO.Pa.i St^SH] Whiiw^v.iWai-ner, 20 Vt.A25;Gordontv. Prestm, 
;l; Watt3,';386; Sargerd V. Webster, 18 Mete. (Mass.) 497; KUchen v. Rail- 
imy 0*., 69:Mo. 224; OU Go. v. Marbury, 91 U. S. 587. 
I AQjexisaustive and luminous discussion of this question îs/ound in 
the (0{iiiiion of the suprême court of Minnesota, delivered by Judge 
iMuolBBtijy in the case pf Hogpe» m (hrOoi, 50 N. W. Rep. 1117. The 
reasofamg of the Jearned jndgei whordelivetèd the opinion of the court in 
that case cjakes it eStremely élearthat an insol vent corporation may 
préfeiï*ts:creditors, whether th^ be éfficera of the corporation, or stran- 
gers; and that there is no foùndatîoù for the doctrine that the insolvency 
of ;a corporation h^s the effect to couvert its asséts into a "trust fund," in 
thé -tfedinical sensé of that ternu and its officers into mère trustées charged 
with the duty of distributitlg its asâets ratably among its creditors. 

The question bas been before the suprême court of the United States 
in several cases. • In theicaseof Hotd Go. v. Wade., 97 U. S. 13, the court 
-said: \ ■-.>■. '.":.v ■ 

! "Hisf circuit judge's] flnâing is thdt the bonds and mortgages were net 
voiJ},ttj)ç>n the ground thattbe îénders of the œoney were also the directora 
o| the cqiBipany ; that theterins of the conjiraot were sanctioned by the stock- 
bolder^j tjfld that %\^9 m<)oéyloaned wa? neçded to complète the building, and 
thàt it*v'a^ ^ppiièd to èffect thé purpbse for which it wsw borrowed. * * * 
Exadliiéa In the light'dtithâ'circumstanceS atteiiding the transaction, as' the 
casiâ sb6u1d<{^i the coàirt iS Jot the opinion that thé flnding faild to support 
the proposàtidn that the bonds and mortgage were iûvalid because tlie direct- 
ors beca|fQe,,yi^ boldeps of tb0 bondsand advanced the mohey. Transactions 
of the ki)|'d bave often oocujrred, and it h^ neyer been held tb^t the arrange- 
ment wàs invalid where itappeared that t\\Q stôcliholders Were properly con- 
sulted, and sanctioned what waS doné, èither by thèir votes or silence." 

In the G&s»'OÏ Richarâma'a Ex'rVé Green, 133 U. S. 30,43, 10 Sup. Ct. 
Rep. 280^ thacourt said: ! 'i ; : ;. 

"trndo'ubtedfy Kia relatïoii as a dirèbtiir and oflSCer or as a stockholdér of 
the coiDpàriy do'èà hôt predtide him frpm enterihg into contracts with it, 
mak1ng^l6ki»Wïtï'and tàkfng îts bÔndé iis collatéral sec urity; bat courts of 
equity regaïd''éùcb=l)ersdnal transactions bf a party in eitherof thèse posi- 
tions, not perhaps with distrust, but with a* large measure of watchful care; 
and,,unless ^atis^Çed byproof. that tbe transaction was entered into in good 
faJth, with a view to the benéflt of the conipany, as well as of its creditors, 
and not soièlj^ with à vfew to bis own benedt, they refuse to lend their aid to 
its'enforcémérit.'* 

Tlie attaçk upon the validity of the. trust deed naust fail upon another 
groijnd. %qBi^hg the dircçtors as trustées, it is not opep to the coin- 
pany or anyof its creditors to avoid the seçurity given in pursuance of 
the directionof the stockbcdders, as wellasthe directors. so long as the 
comfiany retaitts the money which was loaued in good faith, and actu- 
"àlly appf'opMatéd tb legititiiate corpoiate "uses. The Jjayment of the 
debt thus contracted is an essential prerequisite to the avoidance of the 
deed ,fi(f trust given to séeure its paymbnt; "And," in the language of 
the court of appéals of New York, "this. is. true wbether'tbé pledge be 
takeû for a preâènt or précèdent debt. : In either case the equity to be 
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regarded eqiially exists." Dwncomb v. RaUroad Co., supra, Let a de- 
cree be. entçred foreclosing the deed of trust for the amoUnt due on the 
debt therein mentioned, and dismiSsing the cross bill of Sallie Leverett 
for want of equity. 



BtATTHEWS V. FlDELITY TrrLB & TSUST Co. «t ol. 
ICircuU Court, W. D. PenriBulvania. August 4, 1893.) 

1. BDBfi0GATI0N-<-AgSI0NM8irr VOB BeNICFIT of CBESITOBS. 

: M., tbe owner of a mortgase, loanediit to a bank for temporary ose, to gnstaln its 
crédit wben in a financial strait. The banlc pledged the mortgage with a creditor 
aà cpllatisral security, and «ubseqilently plodged with tbe same creditor commercial 
paper. owned by it, as cdllateral seotirity for the same debt. Afterwards the bank 
made à général assignmeht for the beneflt of creditoi-s. The mortgagor then vol- 
natarily paid tbe amouot of the mortgage to the pledgee, who applied the money 
towarda the debt of the banli. The pledgee collected the commercial paper, and, 
aftejrf ail 'satisfaction, there remained a bitance therefroih In the pledgee's hands. 
BelÂ, that by right of subrogation M. was entitled to this balance as âgainStthe 
voluntaiy assignée. 

a. SaMO— ESTOPPEL. 

H. had.proved as a gênerai creditor againat tbe assigned estate, and received a 
pro rata dividend on the full amountof bis claim. Held, tbat he was net thereby 
estopped f rom asserting bis right by subrogation to tbe whole of the spécial tund 
rémaiiiing in thé hands of the pledgee, as that f und md bis dividend togetber did 
not aatisfy his claim in fulL 

In Equity. Bill by John Matthews againsl the Fidelity Title & Trust 
Company and others to enforce an alleged right of subrogation. Decree 
for complainant. 

On October 31, 1889, and prior to that time, the complainant, John 
Matthews,. was the owner of a mortgage for $50,000, made by the Moor- 
head-McGleàne Company, and datedFebruary 1, 1887, payable lOyears 
after date. On the date first above mentioned the Lawrence Bank was 
financially embarrassed, and its condition was known both to Matthews 
and tp its président, Young, and on that day Matthews assigned the mort- 
gage to Young for the use of the bank, and received in return a certifi- 
eate of deposit, bearing interest, for the sum of $50,000. Subsequently 
the mortgage was assighed by Young to the président of the Union Na- 
tional Bank to secure overdrafts made and to be made upon it by the 
Lawrence Bank. The overdrafts having at length somewhat exceeded 
the amount of the mortgage, the Lawrence Bank, as additional security, 
pledged with the Union Bank a large amount of commercial paper. 
Shôrtly: afterwards, on November 26, 1889, the Lawrence Bank made a 
voluntary assignment for the beneât of creditors to the défendant the 
Fidelity Title & Trust Company. On December 2d following, the Moor- 
head-MoCleane Company paid the amount of the mortgage and acqumu- 
lated interest to the Union Bank, which applied the same to the extin- 
guishment of the overdrafts. Subseqtiently it collected large amounts 
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of the éommereial paper held in pledge, and, after satisfying its whole 
claimagainst the Lawrence Bank, had left a surplus of $21,000. The 
complainant, Matthews, claims this fund by right of subrogation, on the 
theory that he had only assigned his mortgage for use in sustaining the 
crédit of the bank, and was to recel ve it back when this purpose was ac- 
complished. It appeared, however, that Matthews had filed his certifi- 
cate of deposit with the assignée of the Lawrence Bank, and had received 
his pro rota share of a dividend paid to the creditors thereof. 
Lyon, McKee & Sanderson, for complainaht. 

Wm. M. McGHR and Dawd Q. EvÂng, for Fidelity Title & Trust Corn- 
pany— 

Contended that subrogation " will net bedecreed in favor of a mère volunteer, 
who, without any duty, moral orotherwise, pays the debt of another. It will 
not arise in favor of a straager, but only in favor of a party, who, onsome 




laee'aB8taibei,M Pa. St.AQl; Bleakley's Appeal,^ Pa. St. 187; Wundell's 
^«tote, 1» Wkly. Notes Qsfâi 143; Sheld. Subr^ §1; Shinni. Budd.Wîi. J. 
Eq. J34'; 5ûtn& v, Win'ston's SSx'rs, 2 Bro,çJfe;, 254; Qadsden v. Srqiîki, l 

Before Acheson, Circuit Judge, and Buffington, District Judge. * 

AcHESGN, Circuit Jmdge. Taking the proofs as a wholci the transat- 
tion of O^t0b?i';31, 1889:, between the plaintiff,' Matthews, and theliaw- 
irence feank, cannot fairly be regarded as a purchase by the bank fron: 
the plaintiff of the Moorhead-McCleane Company mortgage. Neither 
of the partiâs understood Or ihtended the'transtér of the mortgage to bo 
a salé'thereofi As wéil the officers of the bank as the plaintiff himself 
believed that the financial embarrassment of the bank would be over- 
come, ând we^ithink it was in the contemplation of them ail that the 
mor^age. would.be returned to the plaintiff' after its temporary usé t» 
sustain the crédit of the bank. Certainly it was the plaintiff's eXpecta- 
tion^-well warranted by what the officers of the bank told him — that 
the mortgage would be retransferred to him shortly. It is, indeed,true 
that a certificate of deposit for the sum of $50,000, the principal (with- 
out the accrued interest) of the mortgage, was issued by the bank and 
delivered to the plaintiff; but it is quitè olear from the évidence that 
this certificate wasintended as a mère sécurity tb the plaintiff. As al- 
ready intimated, the substaiitial nature of the transaction was a loan of 
the mortgage to aid temporàrily the battk in its financial strait. 
., Turning nowto the deàlings betwéen the Lawrence Bank and the 
Union Na,tional Bank, we find from the évidence that the latter was the 
clearing-bouse agent of the former bank, and that, for the purposç of se- 
curing any existing : or future' overdrafts by the Lawrence Bank of its 
olearing-house acdonnt with the Union Bank, the Lawrence Bank, by its 
président, on November 4; 1889, assigned the mortgage to the président 
of the Union Bank, in trusti for that institution, While this assignment, 
upon its face, was unoonditional, it is indisputable under the proofs 
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that the transfer by the Lawrence Bank to the Union Bank was not a 
sale or absolute assignment of the mortgage, but a mère pledge, for the 
purpose just stated. At the time of this transfer the Lawrence Bank 
had overdrawn its clearing-house account to the amountof $14,915.39, 
and on November 8, 1889, its overdrafts in ail arnounted to $57,108.38. 
On the last^mentioned date the Lawrence Bank assigned and delivered 
commercial paper owned by it, amounting to $26,769.49, to the Unibn 
Bank, as security for ail its liabilities incurred or to be incurred to the 
Union Bank. Such was the condition of affairs when the Lawrence 
Bank, on November 25, 1889, niade its deed of voluûtary assignment for 
the benefit of its creditors. Then, on December 2, 1889, before the ma- 
turity' of the mortgage, the Moorhead-McCleane Company, the mort- 
gagor, voluntarily paid the principal thereof, with acerued interest, 
amfotintingto $52,350, to the Union Bank, and this money was credited 
by thé Union Bank to the Lawrence Bank. Afterwards thè Union Bank 
coUected the commercial paper pledged with it by the Lawrence Bank, 
and, aftér applying so muéh of the proceeds as fully discharged ail the 
remaining'indebtedness of the Lawrence Bank, there was left in itshands 
a balance from thèse securities, amounting toabout $21,000. This bal- 
ance is claimed by the plaintiff, Matthews, by right of subrogation, and 
to enfofce such right is the purpose of this bill. 

Now, it is well settled that subrogation is not founded on contract, nor 
does it dépend on strict suretyship, but it results from the natural jus- 
tice of pkcing the bùrden where it ought to rest. It is a mode which 
equity adojjts to compel the ultimate discharge of a debt by himi who, 
in good conscience, ought to pay it, and relieve bim whom none but 
the creditor could ask to pay. 2 White & T. Lead. Cas. 282; McCor- 
mick V. Irwin^ 35 Pa. St. 111. The facts above narrated, we think, 
clearly bring this case within the opération of the rule, for, as between 
the Lawrence Bank and the plaintiff, the former was bound to pay the 
indebtedness to the Union Bank, and, as the plaintiff's mortgage, pledged 
by the Lawrence Bank for its debt, bas been applied to the diseharge 
thereof, the plaintiff bas, as against the Lawrence Bank, an équitable 
right to the surplus in the hands of the creditor arising from the other 
securities owned and pledged by the Lawrence Bank for the same debt. 
Nor can the Pidelity Title & Trust Company, the trustée under the deed 
of voluntary assignment for the benefit bf creditors, successfully contest 
the plaintiff's claim, for that company is clothed merely with the rights 
of the Lawrence Bank. Morris^ Appecd, 88 Pa. St. 368. The cases cited 
by the defendant's counsel to show that one who, without compulsion, 
obligation, or duty pays the debt of anothèr, is not entitled to subroga- 
tion, bave no application hère, for the plaintiff was not a volunteer in 
the sensé of those authorities. Hewas no more a volunteer than is any 
surety who, of his own free will, binds himself for the acts or debt of 
another. 

But it is contended that, if the plaintiff ever had a right to sub- 
rogation, he lost it by claiming and receiving out of the gênerai assets 
ofthe Lawrence Bank in the hands of the trustée a dividend amount- 
v.62F.no.8— 44 
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ing to |8,7i3!7.«15, tipon hiseertificâteof :4epo6itv; i But wecaunofe adopt 
■that view; '.Trwôi^the plaintiff, OQiJaiajuaryi 9, 1891,; appeated as a 
«laimant beforè thfe auditorappointetltoidistribute among the.creditors of 
the Lawrence -Bank the balance in the handa of the trustée under the deed 
of assignjneQi'^pon its first and partial accolint, and as the foundation of 
bis daim presçinted the certificate of deposit for $50,000, heretofore re- 
ferred to. By* at the same time he subniittèd to the auditor évidence sim- 
ilar to that no.w before uS,>explanatorjf of the whole, transaction. AU the 
facts were disclosed, and the àllowance to him by the auditor of the divi- 
-dend awarded wasanadjudicationof bis right theretoupon ail théevidence. 
Herein we perçoive ûo ground of estoppeliâgainst Matthews. It is clear 
to us that he wafl atliberty to prove as a général cireditor against the as- 
signed estate iQ the handsof the trustée without prejudicing bis rights 
in the spécifie fuad in the hands of the Union Bank. H« hfld a valid 
claitti agaiiïst the Lawrence Bank for $50,000 and upwards, which orîg- 
inatéd prior to the voluntftry assignment, His proof before the auditor 
was by noHieans an abandonment of bis right to subrogation. The 6ase 
didîinotiinvolte an electiooa, for the twô daims were not inconsistent. 
If it appearedthat the plaintiff had received a larger dividend than he 
was entitled.to, we could stf mold ouf decree as to do eiquity; but we do 
not see that he was allo.*èd more than bis prôper share; He had, we 
think, a right to a pro rata- dividmd upon the fuEfeee of his daim, upon 
the principle that a créditer may so uSe his coHaterals as to sècure his 
whole debt* ;1 Story, Eq.Jur. C12th Ed.) § 56#/ Mttera's Estate, 17 
Pa. St. 416'i îl«t a decree; be drawn in ftivor of the plaintiff in accord- 
ancewith the views expreéfeed in, this opinion. 

BuiFiNGTON, District Jwlge, concurs. : i ' 



Patapsço Gdano Co. >. Boabi? of Agriculture ob" North Carolina. 
(CHtcuit Cotwt, E.t>. North CaroHna. September 24, 1803.) 



1. Coîr^TrrcHojfj^L IiAw— STAtB tosPBfiTioN LAwg. •' r, 

In thé absence of aay constitutiànal prohibition, a stete has thé right, under the 
gênerai P'ciweré reservêa ftidm thé grantiof otber powers to fehé fédéral çovernmfent, 
sad ib: the neeulatioa of it&,interbal commerce, and jtp protect its oitizens f rpm 
fraud, to say.that certain articles shalï not be sold within îla limits wit'hout inspec- 
tion, and aiBO to charge thé oost of such Inspection upon those ofCôri'âg a'aoh arti- 
, des for sale; ..' - i ,;:■,:,;;■ : 

à. BaME— iNSPBOTTÇaî TAX— poyEBS OF FEDERAL OOTJBTS. 

A ëtate toniJagétax Opoi» fertiitzefs tô'deiray inspectidn expènses will not be de- 
clared useonstitutional, éimply upon the ground of aUéged ezcess, when. such^ex- 
oess doep apt, ipanif est a piii?ppse to évade constitutlopaï inhibitions; fmd a fédéral 
court will not' gb into thé éxamination of the questioh, ézcept for thé purpose of 
deeiding Whether the taxis o&ly colorably ov ostensiblyran lnspectio;t charge, or a 
charge of a Icindred nature. 
3. Same— PxossstvE Tax , 

The taijL'iJf 36 oehts per ton impose^ upon fertilizets by Pub. Laws N. 0. 1891, c. 
9, (ameuding Code, S 3190,) to defray the expenses of iusppçjilon, is not in itaeif so 
unreasQnàble or excessive as to show a pùrpo^e to evadé^hé inhibition bf the féd- 
éral constitmtioa agàlnattheitazatién oMmportsby the stàtés. 
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4. Saubt-Repbu. or Statotb— BEViVAii- of! Pbiob Btatutb. 

Acts S. G- 188S> o> 808, S 4, provided thftt the board ol SKricnltnre sbould apply 
tothe m'aintehance of aa In'dùstrial àchobi sucli parts of its fundg as were nVit 
needed for the regular work of the departmeat, not to exceed (5,000 annually. Pub. 
. IjawB 1887, c. 410, J 6, (amenditig and re-endcting Code, i 2180;) itOposed a privilège 
tax of $500 on eacb sçparate brand of fertilizer sold In the st^te, and, as a substi- 
tnté for tbe act of 188S, prdvided that ail the surplus arisingfrom this tax shotild 
be tnmed over to sucti Induatrial sohool. In 1890 the act of 1887 was declared un- 
oonstitutipual as imposing a burden on Interstate commerce. 43 Fed. Bep. 609. 
Thereafter îts ob;jectft)nable features wérè repealed, and sùperseded by Pub. Lawf 
1891, o. 9, which imposes a charge of 35 cents per ton on fertUiier», "for the pur- 
pose of defraying the expansés connected with the inspection" thereof. Held, 
tfaat the repeal bf the àct of 1837 did not revive the act of 1885, so as to appropri- 
ate $5,900 of the fertUizer tax to the support Qf such school, and thus show an in- 
tent by the législature to raise money for that purpoae, rather than for tbe de- 
clared (turfjose of defraying the ezpenses of inspection. 

In Eq'ûity. Bill by the Patapsco Guano Company a^inst the board 
of agricuhnre of North Carolina to perpetually enjoin the latter from en- 
forcing against it thé state inspection taX oh fertilizers. Heard on mo- 
tion to dissolve injunction. Motion granted, and biQ dismissed. 

Thoa. N. HiU and J. W. Himdale, for complainant. 

Buabee&. Bu^ee&ndi,£ci^ dfMordecai, îoT deiead&nt. 

Seymôuïi, District Jndge. This court, in the case of American FerH- 
Imng Go. V. Board qf Agricuitare, reportéd in 43 Fed. Rep. 609, decided 
so much of sectioû 2190 of the Code of North Carolina as imposed a 
privilège tax of $500 per annùm on evèrj' manufacturer or other person 
importing «^y commercial fei-tilizer into the state, for each separate 
brand or^ quîdity, to be unconstitutional. The ensuing législature re- 
pealed the feection, and modified the entire législation upon the subject 
of commercial fertilizers. This législation is to be found in chapters 9 
and 348, Pub. Laws 1891.' Cbapter 9, quoted in part, reads as fol- 
lows: 

"Section 1. That section 2190 of the Code shaU be substituted by the fol- 
lowing: « For the purpose of . defraying the expenses connected with the in- 
spection of feVtjlizers and fertllizing materials in this state, there shall be a 
chargé oftwenty-flve cents per ton on such fertilizers and fertilizing material 
for each fiscal year, which shall be paid before delivery to agents, dealers, or 
cOnsumers in this state. * * * Each barrel, bag, or other package 

* * * shall hâve attached thereto a tag stating that ail charges specified 
in this section hâve been paid. * • * Any person, corporation, or Com- 
pany who shall sell or ofler for sale any such fertilizers contrary to the pro- 
visions above set forth shall be guilty of a misdeœeanor. * * *' 

"Sec. 2. Section 2191 of tbe Code shall be substituted by tbe foUowing: 
•Every bag, barfel, or other package of such fertilizers, * • * offert 
for sale in this State, shall hâve tbereon plainly printed a label or stamp, a 
copj of which shall be filed with tbe commissibner of agriculture» together 
with a true and f aithf ul sample of the fertilizer « * * which it is pro- 
pQsed to sell, at or before the delivery to agents, dealers, or çonsumers in this 
state. • * * Alsp, thé Chemical composition of the contents of each pack- 
age, * * * tOgether with the date of its analyzation, and that the ré- 
quirements of the làw hâve beeiiCéinplied with. * « •'" 

"Sec. 4. Section 2193 of the Code shall be substituted by the following: 

• Auj merchaot*.étç>, who shall sell or offer for sale any commercial fertilizer 
witbout such labels, etc., « • * shall be iiable to a fiue of ien doUaim. 
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* * *^Any agent of âttjr raHroàd *"-* * wbp shall (Jèllver any ferti- 
li^jers liï'^|(|ifttion qf thîéi'setîtipii shall bè gttilty of a mlsclemeanor.' " 

GhapteSr 348, Pub. La ws 1891, amende the previous législation of the 
State ih t^gard to the eatablishnierit and maintenance of an industrial 
school. 

By the.act bf 1885, (chapter 308,. § 4,) it was enacted that the board 
of agricuUtire should appîy to the establishment and maintenance of an 
industrial ëchpol such part of their funds as was not required to conduct 
the regular work of the department, not to exceed $5,000 annually. 
Chapter 410, Pub. Laws 1887, § 6, provided that the board of agricul- 
ture should turn over to such industrial school annually the whole resi- 
due of ,tl^eir,fqnds from liçenaes on fertUizers remainiajg over, and not re- 
quired to GQ^duct the regular work of tjie depa,rtment. By chapter 348, 
Pub. ,La,w» 1891, the provigionof sçction 6, ,c. 410, Pub. Laws 1887, 
above cited,.iS;^triçken,Quti and the fpllowing provision is aubstituted 
in lieu thereof: 

"The said board' of-trusteiés freferrlné ^ ihë' triiàt'èss of the North Car- 
olina collège of agriculture and meclninic arts, whieh takes the place of the 
industj-ial; schOpl:.cr«ated by the act of ;Ï885] shall. lifiye ppwer to accept, 
on behalf OÉ; tl)B, State, dopations of property^ real or peç^nal, and any ap- 
propriations hiade by congrèasv * . * * fpr th,e beueût, qf agricultural ex- 
periment stations, or agricultural and rhechahicâlcoireges,"/ 

Section 5 of Ihis act appropriâtes $10,000 annually for the years 1891 
aûd 189â to such collège of agriculture and mechaMo arts. : The act of 
1891 leavôsln force section 2196 of the Code, which provides that the 
chemist of the agriculturaldepartment shall be paid out 6f the funds of 
the department of agriculture, section 2198 of the Gode, which imposes 
certain duties upon the state geologist, and authorizes the state board 
of agriculture to pay for thé expénses of the samê, and section 2206 of 
the Codé, which appropriateâ $500 annually ôfthè money received from 
the tax onfe^tilizers to the North Çarolina Industrial Association, to be 
expendéd und!er the direction of, the board of agriculture. By section 
2208 of the Code it is provided that ail moneys arising from the tax on 
licenses, and from varions other sources speCified^ shall be paid into the 
state treasury, and shall be kèpt in a separàle ' account by the treasurer 
as a fund for the department of agricultuï'é. The ordinary repealing 
clause are annexed to the twp'acts hereinabove cltèd from the Laws of 
1891. Altfeough, as has been said, chapter.,348, Laws 1891, does not 
jrepeal section :2206 of th^;Code, the section appropriating $500 annu- 
ally of the monéy received from thô tax on fèrtilizers, yet a later act re- 
fers to thè subject of an appropriation to Said association. Thia is 
chaptér;426f, Laws 1891, which; provides th9,t an appropriation of $500 
be madeito, , the treasurer,, of said às?oc,iafiQh^to be paid by the state 
treasurer. This act refers to.no particv^lap fund as the source from 
which such payment shall be derived. 

The cotistitutional objection to this l^islation is thatit is, it isclaimed, 
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a régulation of commerce. The answer of the state's coupsel in sustain- 
ing the tax is that it is an inspection law. The reply made to this an- 
swer by counsel for plaintiff is, first, that it appears from the whole 
scope pf the législation that the imposition in question is not intended 
in good faith to be a compensation to the state for the cost of inspecting 
commercial fertilizers; that this appears from the alleged fact that the 
amount is in excess of what would be necessary to pay such cost; and 
the court is asked, if it be in doubt as to whether this be true, to direct 
an investigation of the question of what would be the necessary cost of 
the inspection of commercial fertilizers under the act of 1891, and 
whether the imposition of a charge of 25 cents per ton be not in excess 
of what is absolutely necessary to the enforcement of the law. Coun- 
selfùrther contend that the law cartnot be an inspection law because 
it is directed to the subject of articles not the products of the state 
enacting the régulation; and, further, if not technically an inspection 
law, that it cannol be upheld on thé anâlogous ground of being a po- 
lice régulation in the nature of an inspection law, because the police 
power of the state is confinéd to the protection of the public health, 
the public morals, or the public safety. I will consider thèse conten- 
tions in the order above given. 

1. I côncur with counsel for plaintiËf that if the imposition of 25 
cents on each ton of commercial fertilizer be not either an inspection 
impost, or cannot be supported on some anâlogous ground, it must fail, 
as being a tax on interstate commerce. The gênerai taxing power of a 
state extends only to property within its geographical limita, or owned 
as the personalty of its résidents. A reading of the law now under dis- 
cussion may leave it questionable whether, as far as it afFects or intends 
to affect fertilizers manufactured outside of North Carolina by citizens 
and résidents of other states, the imposition considered as a tax is not 
payable before the property taxed comes within the jurisdiction of the 
state. Under any construction of the statute it is chargeable upon the 
merchandise before it becomes mingled with the gênerai mass of person- 
alty of the state. Possibly, in the view taken of the subject in the New 
Orléans CoalCase, (Brown v. Houston,) 114 U. S. 622, 5 Sup. Ct. Rep. 
1091, this might not be fatal were the imposition a part of a law taxing 
at equal rates ail taxables; but it is too clear, it would seem, to require 
any citatipn of authority that, considered as a spécifie burden upon a 
particular article imported from another state, the fertilizers cannot be 
subjects of state taxation until they are mingled with the gênerai inass 
of the goods within the state's limits. By section 1 of the first-cited act 
of 1891 itis provided that thetaxshall be paid before delivery to agents, 
dealers, or consumers in the state, and in varions parts, of the act it is 
made pénal for any one, including a common carrier, to deliver any fer- 
tilizer not bearing upon it, in the shape of a tag, évidence that the tax 
is paid. 

2. The opinion of the court being Ihat the imposition cannot be sus- 
tained as a tax on merchandise, I pass to the question of whether it can 
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biB 8"Bp|)(Wtô<î-a«' an inspeotibfi law, M, ou any other grouiïd, as a law 
reguIttiîQgtiw'Slltêrnal commerce ofthèa^^ 

"Irisjjéctiôîi'law's are not,'striçtly spéakiûg," says Chatioellor Kehti; "régu- 
lations of coBttiWetcie. Theiïdbject is t6 iflyprove the quàlity of articles pro- 
daced ^)y;tto labor of the country, and ta'Bt thern for exportation or for (io- 
njestiq upQ. : TJiese laws act upon the subjeét before it becomes an article of 
commerce. : in^p^ction lawjS. quarantiné l^ws, and iiealLh laws, as well as 
laws reg;ulaij^ng,the internai commerce of a state, are component parts of tlie 
immense triaSS of residuary state législation over whicli congress lias no di- 
rect po wér,' tRbugh it may bè côntrolled whè'n it directly interfères with their 
adknow^lëàgedpoWers." 1 Keht, Coram. *439. 

The àct imposing a tax of $500 per annum for each separate brand of 
fertilizer(Cod.e, § 2190) 18 impose^ as a privilège tax. Amended sec- 
tion 2190, Xaw8 1891, c. 9, iq tertns ini poses not a tax, but " a charge," 
of 25 oente per ton on fertilizers, "for the purpose of defràying the ex- 
penses ccHÎilëcted with the inspection of fertilizers." It is thùs expressly 
imposed i|8 ah inspection Uix. "the strong presumption is that the de- 
clared purpçjse pf the drafter bf tlie statute is ils real purpose, and no 
court will ii^h^ly assume the contrary. tn fact a doubt is expressed by 
high authority, bf thé power of the United States courts to passuponthe 
subject of whejther such an,imposition istoo large for the necessary expenses 
of inspection. ■ In Neilaon y. Oarza, 2 Woods, 28*^, Mr. Justice Brad- 
LEY says that it may bedoubtful whettèr it is not exclusively the prov- 
ince of coiigress, and not ai ail that of a court, to décide whether a 
chiârge or duty ùiider an itaspéction law is or is not excessive. Mr. Jus- 
tice BLÀiçiflTORC, in citing ^eifebn v. Garza, adds that there was nothing 
in the recbra fFom, iwhicii, il cbuld be inferred that the state of Maryland 
intèhdéd tb maiie its tobaoçb inspection laws a mère cover for laying 
revenue on èxjiqrts. : lhi,rnery,^aryland,l07 U. S. 38, 2 Sup. Ct. Rep. 
44, Adistioçtion is to |)e:ré|i<iiïy âeducèd, frora authority on the subject 
of inspectipri arid kindred la^é. bétween the question of whether the courts 
of the XJhitèd States will pass upon the alleged excessive charge imposed 
by.the law, and that of the considération of whether a state législature, 
or perhaps, as it were better or more correct to say, the framer of a state 
statute, hasintènded, ùnder thegùise of a preteiided charge for the ex- 
penses bf ifispeiction, fo impose a tax on imports or exports, or com- 
merce betWeen the states, or any subjects not properly liable to state tax* 
atiôn. I thihk that in cases of this charàcter the court is not required 
to go into an examination of the question of whether the imposition is 
excessive, unléssior the purpose of deciding whether the tax is only col- 
orably an inspection charge, or a charge of a kindred nature. The case 
iû the suprême court of Packet Os. y. Aiken, 121; U. S. 444, 7 Sup. Ct. 
Rep. 907, illustrâtes the subject. The syllabus is: 

"A municipal tax whicli authorizes the collection of a wharfage rate, to be 
méàsured by tonnage, estimated to be suffleient to ligiit the wJiarvea, keep 
them in repair, and çonstruct new wharves as required, and wliich may real- 
izé a pruflt over expenses, doekubt violate the constitution, as beingaduty 
or burden upob commerce.? ' 
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The suprême court, expressing its opinion by BRADLEy, J., says: 

"We see notliing in the purposesfor which the lessees were required to ex- 
pend or pay money at ail foreign to tbe gênerai object of keeplng up and 
maintaining proper wharves, and providing for the security of those that use 
them. * * * In ail such cases of local concern, thbugh incidentally af- 
fecting commerce, we bave beld that the courts of the United States cannot, 
as sucb, interfère with the régulations made by the state, nor sit in judgment 
on the charges irappsed for the services rendered under State authority. It 
is for congress aloiie, under its power to regulate commerce with foreign na- 
tions and among the several states, to correct any abuses that Uiay arise, Or 
to assume to itself the régulation of the subject. * * * If in any case of 
this character the courts of the United States can interfère in advancëof con- 
gressional législation, it is where thereis a raanitest purpose by roundabout 
rueans to invade the domain of fédéral authority." 

Turner v. Maryland, supra, is a case of the former class; Brimmer v. 
Rebman, 138 U. S. 78, 11 Sup. Ct. Rep. 213, and Minnesota v. Sarber, 
136 U. S. 313, 10 Sup. Ct. Rep. 862, are cases where the United States 
courts interfered with state statutes on the ground of manifest purpose 
to invade the domain of fédéral authority. 

It remàins to be considered whether the tonnage tax of 25 cents on com- 
mercial feïtiiizers manifests an évident intent, under the guise of an inspec- 
tion law, to impose taxation on interstate commerce. The fact, were it 
true, that the amount of the tax might upon investigation turn out to 
exceed the sum required to reimburse the state for the cost of inspection, 
would not, in the view the court takes of the principles of law involved, 
be at ail décisive. The question would perhaps be somewhat analogous 
to the inadequacy in the considération in a contract of sale, which might 
be évidence of fraud, but not conclusive of it, unless sufEciently great to 
at once " shock the conscience." The verified answer of the board states 
that the amount collected in 1891 under the existing law was $32,894; 
that $24,000 is ail that has been or can be collected during the year 
1892. It further states that the number of brands to be analyzed is 350. 
If such be the case the amount of the tax under the old law, as it ex- 
isted before 1891, on fertilizers, at the rate of $500 per brand, would 
hâve been $175,000. Doubtless the réduction in the amount of the tax 
bas been the cause of the introduction into the state of some brands of 
fertilizer that would not bave paid the tax of 1890. Of course, it would 
bave been impossible, in advance of actual results. to bave determined 
the précise imposition which would hâve covered the cost of inspection. 
The case has been heard upon bill and answer and certain proofs. 

The tax of 25 cents per ton on fertilizers resulted in 1891 in producing 
about $33,000. The estimate, which seems a reasonable one to me, for 
1892, is that it will pay $24,000. It is, in the account produced, 
mingled with other receipts of the department of agriculture. There is 
no provision in the North Càrolina statutes for keeping separate accounts 
of the cost of the work done under the fertilizer law, and under other 
branches of the duties of the department of agriculture. The en tire 
expenses— actual, $14,022.47; estimated about $3,300 — of the départ- 
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ment of agriculture for the six months (December 1, 1891, to May 31, 
1892) îire $17,362.47. Thèse charges indude: 

Boàril and committee meetings, - - • 

Inspèçtdr's expeuses, - - - - - 

Gàs ànd Wiiter, - - - 

Pàp'ér, printing bulletins, ànd other office work, - 

Salatiçs àîtid «rages, - - - - 

Attoiû^^à^rtéçB, - - - 

Siibssriptiàri to ^leriodicals, - - - - 

Xn'aïjrtical, '■- - '- - . . . 

l?os(a^ei ëxçress, freights, etc., - - - 

-, 'A ..;,/(".(,■' ' •■ • i ■' ESTIMATED. 

Gas and watér, - - - - , - 

Paper, printing, etc., - - 

Attorneys' feçs» , - . ; - - - .' 

Anal^tical, - - .,. . . 

;T6tal, ^ - -' .■'..'■. 

Some of thèse charges cannot properly be, as a whole, charged to the 
inspection; offertilizers; how many of them can, it is impossible to say. 
I sbould suppose that on the whoteihie tax on the fertilizerwill produce 
enough to pay; the inspection charges, fwith a considérable margin. It 
is upon such a, supposition that I pronounce my Opinion. If I were to 
hold that the charge upon fertilizers would be unconstitutional, if it could 
b6 shown to J^î-oduce more than enough to pay the inspection charges, I 
would' be;compelled either to dçcâde against the state at this stage of the 
case, or to direct an inquiry with a view to ascertaining the exact amount 
produced by the tax, and the exact amount of the cost of the depart- 
ment propei-lyichargeable to inspection. Uporithe coming in of the re- 
port some such questions as thèse would arise: Does the charge of $8,000 
for analysis in whole or in part bdongto inspection? It is averred by 
the answer that it does. What part of the gênerai expenses of the board 
of agriculture oiight the board to icharge for inspection? In fact, the 
court would becompelled to supervise the entire subject of the expendi- 
tures of thé board. ïhis would be, for many reasons, inconvénient, and, 
as I think, could prodùce no good resuit. The amount of the inspec- 
tion tax appears a reasonable one; not excessive, of itself, so as to make 
it probable that 'it would check importation. Putting the case, as I do, 
upon the position that the imposition could not be decided unconstitu- 
tional by the circuit court, simply upon the ground of alleged excess, if 
the excess does not show a purpose to évade an inhibition of the consti- 
tution, I hâve corne to the conclusion that I cannot say that such inten- 
tion appears in the amount of the tax. 

I will proceéd'to give the facts of a case which sustains fully the prin- 
ciple on whioh this décision is based. It is the leading one in the 
reports of the United States on the subject of inspection laws; that of 
Tuimer v. Maryland, 107 U. 8. 38, 2 Sup. Ct. Rep. 44, which involved 
the constitutionality of the Maryland inspection laws. The act of tha 
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législature of Maryland of 1864 provided for the appointment of five 
tobacco inspectors, and a number of clerks, whose salaries were to be 
paid from the receipts of their respective offices. Thèse inspectors were 
to cause each hogshead of tobacco to be numbered, and to enter the 
number, time of receipt, etc., the name of owner or consignée, etc., 
in a book to be kept by each of them. It was further provided that 
'the tobacco in each hogshead should be inspected; that each hogshead, 
with the tobacco it contained, should be separately weighed; and that 
each hogshead should be branded with the weight of the tobacco and 
of the hogshead. Provision was made for taking samples from each 
hogshead ; for sealing and delivering to owners certificates of inspection 
of ail mercbantable tobacco; and for repacking and reweighing unmer- 
chantable tobacco. It was made unlawful to take out of the state any 
uninspected tobacco in hogsheads. An amendatory act was passed in 
1870, which allowed any grower or purchaser of tobacco to pack the 
same in counties where grown without having it opened for inspection. 
However, by the amendatory act it was provided that such tobacco, 
whether or not opened for inspection, could only be packed in casks of 
a specified size, and should be liable to the fuU charge for outage and 
storage. By an act of 1872, such charge was fixed at $2 for a hogs- 
head of 1,100 pounds. No inspection of the quality of the tobacco 
was i:equired, but it was the duty of the grower or packer to bave his 
tobacco delivered, packed by him, at some one of the state's tobacco 
warehouses, that the inspectors might ascertain whether it was packed 
in hogsheads of the proper dimensions, and whether it had been packed 
in the neighborhood, and where it was grown, and marked as required 
by statute; and for this service, and no other, the owner of such tobacco 
was required to pay a charge of two dollars for every hogshead. No 
further duty was required of a tobacco inspecter than to keep a record 
of the facts of each case, and to weigh the tobacco, and brand the 
weight on each hogshead. A question passed upon by the suprême 
court in this case was the validity of the iaw as an inspection law, in view 
of the fact that the plaintifF contended that the amount of the charge 
for such inspection was excessive. The décision of the court was in 
favor of the constitutionality of the law. 

What I hâve already said disposes of the contention of plaintiff that 
contingently there ought to be a further inquiry in this case. But it is 
contended by the plaintiff that the law under considération in this case 
shows upon its face, by various provisions made for the expenditure of 
the money collected under the law, that the intention of the législature 
was to collect a sum more than sufficient to pay the expense of inspec- 
tion. An ingeniôus argument was made by Mr. Hill, the purpose of 
which was to show that certain provisions of law which had the effect 
of repealing appropriations made from the funds derived from the orig- 
inal fertilizer tax had the effect of reviving certain previous appropria- 
tions of money derived from the proceeds of such fertilizer tax. I am 
not disposed to deny the truth of the gênerai proposition that the repeal 
•of a repealing law does, in the absence of any spécial circumstances,. 
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revive the là* repaled] ' This prôpOâitïôh is laid down in Dwar. St. p. 
67Q. Ih BHnlêiiyv. Swkegood, 65 N. G; 628, Peabsoîï, C. J., says: 

"The actdf 1870-^1^1 réj^als the Gode of Civil Procédure in re^rd fco costs, 
aiid malîL«8 nô înfftvisions f or costs in the matter now under considération; so 
the effpct 18 to restore the Revised Ooijeia that partioular." 

6ut thé question is otïèof the iùtention of the législature. In the 
caSe before the court the législature OfNorth Carolina had, by the law- 
of 1885; made an appropriation to the industrial school of $5,000 an- 
nUàlly. By an act of asâembly, passed in 1887, which must be con- 
sitruéd' td be sUbstituted for the act of 1885, and therefore to be a re- 
peàîihg'làw, the législature of North Carolina appfopriated to such 
Bchttdl atl the surplus «ïiôitig from the proceeds of the tax on fertilizers. 
Ih 1891, an act of the- législature was passed, the efiect of which, it is 
conciedéd, wàs to rèpèal the appropriation madé to the state industrial 
schpèl by^e act'bf 1887. Itis contended by Mr. Hill, for the plain- 
tiff- th^t thé repeal in 1891 of the act of 1887 revived th« act of 1885, 
and tMt itiresultsfroïH this revival that $5,000 of the fund.arising from 
thé pféiséht tak oa fertiliaers isnow àppropriated to the state industrial 
school. Thé sartie argument is uséd to show that by existing législa- 
tion $500 of the proce«dè ôf the tonnage tax on fertilizers is annually 
âpprCpriatèd' to the North Carolina Industrial Association, which is, as 
the court is informed, a negro agricultùral fair. The argument drawn 
from this contention is that the state to-day appropriâtes at least $5,500, 
annually, 6f the money dérived from the tonnage tax to purposes other 
than the cbst of inspection of fertilizers, and that this fact proves that 
the àmount of the tonnage tax was intentionally made larger than was 
necessary. The court iSof the opinion that such was not the intention of 
the legislatùrei This court had at its June term , 1 890, (43 Fed . Rep. 609 ,) 
cfëcided thatthè then existing tax upon commercial fertilizers was uncon- 
stitutioiial, ttttd had given as a reasôn for one of its positions, to wit, that 
the theû ôxisting tax on fertilizers conld not be supported on the ground of 
its bein^ àln iûsïiection tax, the fact that a large portion of the proceeds 
of such tàx waà appropriated for other than inspection purposes. At the 
ensuing seSsioil'of the législature of North Carolina in January, 1891, 
an act was passed which bas been hereinbefore recited, and which in 
express tettnë' répeals ail laws conflicting with itsdf. By the first sec- 
tion of this act, which imposes a tax of 25 cents per ton on ail commer 
cial fertilizers, thè législature déclares the purpose of the tax to be for 
inspection only'. The préviens law had imposed a tax of $500 per 
brand upoh evfery brand and description of fertilizer, and declared the 
same to be a privilège tax. 

The' tçtnnage tak of 25 Cents i6 declared by the first section of the 
act of 1891 to'be substituted for the $500 privilège tax. This court 
will not infer, simply for thé purpose of enforcing an ancient rule 
of law having for its basîs only the presumed intention of législa- 
tures, that the purpose declared in the act of 1891 is falsely declared, 
and by ah îiînplication which contradicts the declared will of the lég- 
islature, that thé repeal of sections of the Code which had been de- 
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clared unconstitutional should hâve ouly the effect pS ïeviying earlier 
lawg equally objectionable with those that were a-ttempted; to berepealed. 
T|ie court is of the opinion that, under exisfing législation, there is no 
appropriation of the proceeds of the tonnage tax directly to the, support 
of the industrial school, now called the "State Agricultural and Mechan- 
ical Collège, " or the " North Carolina Industrial Association . " If it should 
be otherwise, however, it was not intended, and therefore does not afifect. 
the case. Certain appropriations axe made, in unrepealed sections of 
the Code of North Carolina, from the funds of the state board of agricul- 
ture, for various purposes, — such as that, under section 2196, for the 
salary of an analj'St;. under section 2198, to a geological muséum; and, 
under some other sections, to various other purposes. But thèse appro- 
priations are to be paid out of the gênerai funds of the state board pf 
agriculture, which are derived from other sources, as well as from the 
tonnage tax on fertilizers, and are not directly appropriated out of the 
tonnage tax. In lieu of the appropriation of the surplus funds derived 
from the tax on fertilizers, given by the act of 1887 to the state agricul- 
tural collège, an annual sum of $10,000 is directed to be paid out of 
the treasury of the state to such collège; and in lieu of the $500 di- 
rected to be paid out of the fertilizer tax to the North Carolina Indus- 
trial Association, an annual appropriation of $500 from the public treas- 
ury is made to the same. Chapter 338, Laws 1891, makes a provision 
for the oyster industries of the state from other sources than the fertilizer 
tax. Chapter 417, Laws 1891, makes an appropriation of $10,000 di- 
rect from the treasury to the state geological survey, so that it is évident 
that the législature of 1891 repealed ail laws making any substantial di- 
version of the money to be derived from the tonnage tax on fertilizers to 
any other purpose than to such as are directly or indirectly connected 
with the expense of inspection, leaving the real question for the court 
only whether the tax of 25 cents per ton appears in itself so excessive 
as to indicate a purpose other than that declared on the face of the law. 
Upon this question the court has already declared ita opinion. 

8. But one question remains to be discussed. In the collation of in- 
spection laws given in the note to the case of Turner v. Maryhnd, no 
Btatute is mentioned which, under the guise of an inspection law, im- 
poses an inspection tax upon things not grown in or produced in the» 
state enacting the inspection law, and there is as yet no décision of the 
suprême court approving of the validity of any law imposing a charge 
for the inspection of articles grown or produced outside of the state. In 
the very récent case of Voight v. Wright, 141 U. S. 62, 11 Sup. Ct. Rep. 
855, Bradley, J., in rendering the opinion of the court, says: 

"The question isstill openas to the mode and estent in which state inspec- 
tion laws can constitutionally be applied to personal property imported from 
abroad or from another state." 

This question was not decided in Voight v. Wright, ■which was a case 
arising under the Virginia act of 1867, providing for the inspection of 
flour brought into the state, and offered for sale therein, and which 
went off on the ground that the Virginia law in question discriminated 
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in favor of Virgînîa-madè flour, and against flour manufactured in other 
States. The point must necessarily be passed upon in the décision of this 
case. I do not think it necessary to expressiy state that this law is tech- 
nically an inspection law, though I see no reason why it should not be 
so called. Whatever called, it seems to me to be a law that the state of 
North Càrolina has the power to ehact under the gênerai powers reserved 
from the grant of other powers to the United States. 

It is not worth while to discuss the question of whether it is one of the 
police powers of the state. It is, in efTect, a law to provide for the security 
of purchasers in buying an article whose contents and qualities cannot 
be determined by ordinary inspection, but only by analysis and the use 
of the knowledge of experts. It would seem that there can be no reason 
why, in the absence of any constitutional objection, a state should not 
hâve the power, in the régulation of its internai commerce, to say that 
articles of this description shall not be sold within its limits without in- 
spection. It is a law enacted to protect the citizens of the state from 
fraud; Neither do I know of any reason why the state should not be 
pernlitted to charge the cost of the inspection upon those ofifering such 
articles for sale. 

The judgment of the court is that the injunction heretofore granted be 
dissolved, the bill dismissed , and that the défendant bave judgment for 
costs against the plaintiif and its surety on the prosecution bond. 



' BEC± &PAUtI LiTHOGfeAPHINa Go. V. COLOHADO MiLLING & ElB- 

VATOR CO. 

{CiriMit Court of Avpeals, Eiahth Circuit. October 31, 1893.) 

1 G6*r«AOTS op Sale— RiGHT to Rbs(31ni>--Tikb the Esbbnçb. * . „ j 

^oontoaotsof merohants for the eale and delivery.or for the manufaoture and 
B^of mafketàble cdmOioaities, a statement descriptive of the subject-matter, or 
BMtte material incident, snob aL the time of shipment. is a. condition précèdent, 
uwn the f allure or nonperf ormanoe of which the party aggnoved may répudiât© 
thé whole con tract. 

2. GoïiTKAOTS FOR WoHK— TiMB, WHEH THH EsSENOB-DAMAOEB POR BbBACH 

But in contracta for work or skill, and the materials upon which it is to be b^ 
stoweàra statement flxing the time of pertormance of the oontract la not otdmanly 
of Sa essence; and a failure to perforin within the time BtipulateafoUowedby 
àubst^tial pe'rformance after a short delajr, wiU not juatify the ^p^eved party m 
repudUiting the entire contract, bat WiU aimply give him his action for damages 
for the breach of the stipulation. 

®' ^"^Â contract to manufacture and furnlsli articles for the eapecial, exclusive and 
peoaliar uae of another, With spécial feàtures which ^erequires and which render 
themof value to him, but useleas and unsalable to others,-artioles whoae chief 
cosrand value are derived from the labor and skiU bestowed upon them, and not 
f?oni°he materials of which they are Biade,-i8 a contract for work and labor, and 
not a contract of sale. 

*■ ^'^'contract by a lithographing Company to make and furnish, -In t^e course of 
thtyeiï, " desfgns of <lrtain buildings of a manfacturing oompany, with sketche» 
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of its trade-marks; to exécute engravings, and to embody same on large amounts 
of stationery; to engrave a vignette of one of the flrm's plants; to furnish a cer- 
tain number of hangers, on fine cbromo plate, etc., — is not a contract for ttie sale 
and delivery, or for tbe manufacture and sale, of marketable commodities or per- 
sonal property, but is one for work and laboi- requiring artistic skill ; and the stipu- 
lation as to time is not of the essence of the contract so as to justify a répudiation 
thereof because of a delay in delivery of six or eight days after the expiration of 
the year. 

In Error to the Circuit Court of the United States for the District of 
Colorado. Reversed. 

Statement by Sanborn, Circuit Judge: 

This was an action by the plaintifif in error to recover the contract 
price of certain stationery and advertising matter fumished the défend- 
ant. It was tried on the merits, and at the close of the évidence the court 
instructed the jury to return a verdict for the défendant, and this in- 
struction is assigned as error. The plaintifif was a corporation of Wis- 
consin, engaged in lithographing and printing, and its principal place 
of business was at Milwaukee, in that state. The défendant was a cor- 
poration of Colorado, engaged in the business of milling, and its principal 
place of business was at Denver, in that state. In June, 1889, the plain- 
tifif agreed to make new designs of certain buildings of défendant, with 
sketches of its trade-marks; to exécute engravings thereof in a strictly 
first-class style; to embody thèse on the stationery described below; to 
submit to défendant for approval proofs thereof; to submit designs and 
proofs of hangers, on fine chromo plate, for advertising defendant's busi- . 
ness, by the foUowing fall; to engrave a strictly first-ciass vignette of one 
of defendant's plants; to submit a sketch and proof thereof to défendant; 
to fuî"nish défendant with 10,000 business cards and 5,000 checks in 
August, 1889; to furnish, in the course of the year, letter heads, note- 
heads, billheads, statements, bills, envelopesi and cards to the défend- 
ant to the number of 331^100, and 5,000 hangers; and to furnish the 
vignette and 6,000; hangers more after the approval of the proofs thereof 
by: the défendant. The défendant agreed to take and pay for this sta- 
tionery, this vignelie, and thèse hangers at certain agreed priées, which 
amounted in the aggregate to about $6,000. The plaintifif fumished the 
10,000 cards and 5,000 checks required under the contract in August, 
1889, and the défendant received and paid for them. The plaintifif in- 
troduced testimony to the efifect that it strictly complied with and fully 
pérformed thèse contracts in every respect, except that it shipped the ar- 
ticles contracted for (which were not delivered in August) by rail from 
Milwaukee to the défendant, at Denver, in December, 1889, in five boxes, 
four of which did not arrive at Denver until 9:42 a. m., January 1, 1890, 
and the fifth did not arrive there until January 4, 1890; that before Jan- 
uary 8, 1890, ail of thèse articles were tendered to the défendant, and it 
refused to examine or reçoive them; that the sketches and proofs of the 
designs, trade-marks, and hangers had been submitted to and approved 
by the défendant during the summer and faU of 1889, before thèse ar- 
ticles were mannfactured, and that the last proof was approved Novem- 
ber 16, 1889; that on December 16, 1889, the défendant wrote the plain- 
tifif to forward by express 2,000 statements and 3,000 envelopes "as per 
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grbofs sûWUtedf that ;tl^e ètate pf the art and procès ofîithpgraph- 
iog WsGoii-tîiat, àftèr'tïie'geoeral id«a of a pièce of work is. conoeived, 
it is custémary to mabë|; first a penéîl design, àhd,,whenthis is foûnd 
gatisfiaetory, taprepai^e a jîolored slietoh wlierecQlQceKi work is ïequired; 
that 'after'the'èketch'iS'icôî'bred it is lilShograph-edi tbaï-î&, tïansferrétj to 
a stone; that each color requires a separate stone; and in thèse hangers 
there weifeniQtecolorsVithat it requirès from. two toithreë months to re- 
produce on stone a colored sketch like that used for the hangers; that 
the artists' work and the reproduction on stone were the most expensive 
parts of thia woukcontraoted for; and that the expense of the materiala 
and printingjwas biiit a small part o£ the entire expeiïsâ of the work. 
:, F. W. tî. i (SiteAattseîi, for plaintiff in error. ,ii;.' > 

F. P. iHcw^&am, for défendant in error. ].. , 

Before Cakdwbll and SAnbobn, Circuit Judges, ànd. Shbbas, District 
Judge. ■■;. ,.■,;, : ,:; 

Sanbc^n» .Ciicnît Judge^ (afier stating the facts.) The grourtd on which 
it is sougî^t to Sustain the instruction ofthe court below toireturn a ver- 
dict for the défendant in this case is that the plaintiff failed to tender or 
deliver the articles contrâcted for to the défendant, at Denver, until six 
or eight days after the expiration of the year, that the plaintiff did not 
therefore furnish them "in the, course of the year," and that this failure 
justifiéd thfl; défendant in repudiating the contract, and refusing to pay 
any part of the eontract price. 

It is a gênerai prïnciple governing thé construction of contracta that 
stipulations àsib the time of their performance are Dot necessarily of 
theiï essence^ nnless it dearly appears in the given, case from the ex- 
press stipulations of the contract or the nature of its subject-matter 
that the parties intended performance within the time fixed in the con- 
tract to be a condition précèdent to its enforcement,. and, where the in- 
tention of the parties: does not so appear, performance shortly after the 
time limited on the part of either party will not justify a refusai to per- 
form by the party aggrieved, but his only remedy will be an action or 
çounterclaim for the damages he hàs sustained from the breach of the 
stipulations. In the application, of this principle to the cases as they 
hâve arisen, in the promulgation of the rules natnrally deduced from it, 
and in the ^ssignment of the varioua cases to the respective classes in 
which the stipulation as to time of performance is, or is not, deemed of 
the essence of the eontract, the controlling considération has been, and 
ought to be,toso, décide and classify the cases that unjust penalties may 
not be inflicted, nor unfeasonable damages recovered. Thus, in the or- 
dinary contract of merchants for the sale and delivery, or the manufac- 
ture and sale, of marketable commodities within a time certain, it bas 
been held that performance within the time is a condition précèdent to 
the enforcement of the contract, and that a failure in this regard would 
justify the aggrieved party in refusing performance at a later day. Nor- 
rington v. Wright, 115 U. S. 188-203, 6 Sup. Ct. Rep. 12. This ap- 
plication of the général principle commends itself as justand reasonable, 
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on account of the fréquent and rapid interchange and use of such com- 
modities made necessary by the demands of commerce, and because such 
gopds, if not recëived in timeby the vendee, may usually be sold to 
others by the vendor at sniall losa, and thas he may himself measure 
the damages he.ought to suflfer from his delay by the différence in the 
market value of his goods. On the otherhand, it bas been held that an 
express stipulation in a contract for the construction of a house, that it 
shoiJd be completed on a day certain, and that, in case of failure to 
complète it within the timedimited, the builder would forfait $1,000, 
■wouid not justify thé pwner of the land on which the house was con- 
structed in refusing to accept it for a breach of this stipulation when 
-the house wàs completed shortlyafter the time fixed,nar even in retain- 
ing the penalty stipùlated in the contract, but that heîmust perform his 
part of the contract, ànd that he could retain from 6r recover of the 
bùiider the damages he suatained by the delay and tbose only. Tayloe 
V, Sandiford,7 Wheat. 13, 17. This application of the gênerai rule is 
equally just and reasonable. The lumber and material bestowed on a 
house by a builder become of little comparative value to Mm, while they 
are drdinarily of mueh greatér value to the owner of the land on which 
it stands, and to permit thé latter to escape payment because his house 
is completed a few dàyô later than the contract requires would resuit in 
great injustice to the contracter, while the rule adopted fully protects the 
owner, and does nb injustice to any one. The cases just referred to il- 
lustrât© twawell-settled rules of la w which hâve been deduced from this 
général principle, and in accordance with which this case must be de- 
termined. They are: 

In contracts of merchants for the sale and delivery or for the manu- 
facture and. sale of marketable commodities a statement descriptive of 
the subject-matter, or some material incident, such as the time of ship- 
ment, is a condition précèdent, upon the failure or nonperformance of 
which the party aggrieved may repudiate the whole contract. Nmring- 
tm v. Wright, 115 U. S. 188, 203, 6 Sup. Ct. Rep. 12; Eolling M!U v. 
Rhodes, 121 U. S. 255, 261, 7 Sup. Ct. Rep. 882. But in contracts for 
work or skill, and the materials upon which it is to be bestowed, a state- 
ment fixing the time of performance of the contract is not ordinarily of 
its essence, and a failure to perform within the time stipùlated, foUowed 
by substantial performance after a short delay, will not justify the ag- 
grieved party j in repudiating the entire contract, but will simply give 
him his action for damages for the breach of the stipulation. Tayloe v, 
Sandiford, 7 Wheat. 13, 17; Hambly v. RaUroad Co., 21 Fed. Rep. 541, 
644,554,557. 

It only reinains to détermine whether the contracts in the case at bar 
are the ordinary contracts of merchants for the manufacture and sale of 
marketable commodities or contracts for labor, skiU, and materials, and 
this is not a difficult task. A contract to manufacture and furnish ar- 
ticles for theespecial, exclusive, and peculiar use of another, with spécial 
features which he requires, and which render them of value to him, but 
useless and unsalable to others, — articles whose chief cQst and value are 
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derived iftotn the labor and skill beatowed upon tljeni, and not from the 
materiais of which theyare made, — is a contract for work and labor, 
and ;not a contract of sale. Engraving Oo. v. Jlfoore, 75 Wis. 170, 172, 
43 N. W. Rep. 1124; Goddard v. Binney, 115 Mass. 450; Hinds v, Kd- 
Zoggf, (Com. PI. N. Y.) 13 N. Y. Supp. 922; Tumer v. Masmi, (Mich.) 
32 Ni W. Rep. 846. Thus in Engraving Co. v. Moore, mp-a, where the 
lithogiraphing (^mpany had contracted to manufecture a large quanti ty 
of engravings and lithographe for a theatrical manager, with spécial 
features, useful to him only during a certain season, and they were com- 
pleted and setaside in the rooms of the lithographer, and there burned 
hefore délivery to the manager, the court held that tiie contract was not 
one for the saleof personal property, but one for work, skill, and ma- 
terials, because it was not the materials, but the lithographer's work of 
skill, that gave the value to the finished advertisements, and was the 
actual sabject-matter of the contract, and because that work and skill, 
while it added the chief value to the finished articles for theespecial use 
of the défendant, made both the articles and the materials worthless for 
ail other purposes. 

The contracts in the case iwe are considering were not for the blank 
paper on whioh they were, finally impressed; that was of small value in 
proportiofa tothe value of the finished articleâ; they were not for the 
sale of anything thenin existence;! they were for the artistic skill and 
labor of tbe employés of the défendant in preparing the sketches and de- 
signs, transferifing them upon stone, and finally impressing^ them upon 
the paper .the, défendant was to furnish; and they authorized the plain- 
tifif, without other orders than the contracts themselves, and the approvals 
of the designs and proofs there called for, to prépare and furnish ail the 
articles named lin the contracts and to collect the contract price therefor. 
Thèse contracta 'lequired the namea df defendant's mills and its trade- 
marks to be 80; impressed upon ail thèse articles that when they were 
completed they were not only uhsalable to ail others; but worthless to 
plaintifif for ail purposes but waste paper. The contracts are évidence 
that on December 31, 1889, the articles contracted for would bave been 
worth about $6,000 to the défendant, and if a few daj's later, when they 
were tendered, they were not Worth so much, the défendant may recover 
the damages it eufl'ered from thfe delay from December 31, 1889, to the 
date of ths tender, in a proper action therefor, or may bave the same al- 
lowed in thia action under proper pleadings and proofs, and no injus- 
tice will resuit; while, if the défendant was permitted on account of this 
delay .to utterly repudiate the contract, the plaintiff must practically lose 
the entire $6,000. The contracts contain no stipulation from which it 
can be fairly inferred that the parties intended the time of performance 
to be even material; indeed, they strongly indicate the contrary. They 
provide that a certain portion of the articles shall be furnished in two 
months, that the remainder of the stationery and 5,000 hangers shall be 
furnished in the course of the year, and that 6,000 hangers more and 
the vignette shall be furnished within a reasonable time after the proofs 
are approved by the défendant; there is no stipulation for the payment 
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of any damages or the avoidance of the contracts on account of a failure 
to perform within any of the times stipulated in the contracts, and the 
parties themselves proceeded so leisurely thereunder that the first and 
only admitted request by the défendant for the delivery of any of the 
articles not delivered in August was on December 16, 1889. In Tayloe 
V. Sandiford, supra, the court refused to permit the owner to retain the 
$1,000 which the house builder had expressly agreed to pay if he failed 
to complète the house within the time fixed in thecontract. In the ab- 
sence of any such stipulation, or any clearly-expressed intent that time 
should be material even, it would be clearly unjustified by the law and 
inéquitable to hold that the plaintiff is compelled to forfeit his entire 
contract price on account of this trifling delay that may bave been im- 
material to the défendant, and, if not, may be fully compensated in 
damages. 

The resuit is that thèse contracts were not for the sale and delivery, or 
the manufacture and delivery, of marketable commodities. They were 
contracts for artistic skill and labor, and the materials on which they 
were to be bestowed in the manufacture of articles which were not sala- 
ble to any one but the défendant when completed because impressed 
with spécial features useful only to it. There was nothing in the contracts 
or their subject-matter indicating any intention of the parties that the 
stipxilations as to time should be deemed of their essence; and the de- 
fendant was not justified on account of the slight delay disclosed by the 
record in refusing to accept the goods, or in repudiating the entire con- 
tract. This conclusion disposes of the case, and it is unnecessary to 
notice other errors assigned. The judgment below is reversed, and the 
cause remanded foi further proceedings not incousistent with thia opinion. 



Power v. Mungbr. 

'"ircuit Court of Âppeals, E{ghth Circuit. September ao, 1892.) 

No. 98. 

Limitation of Actions — RuNNiNa ot Statute. 

DefenclantscontractedtohaultbesteanierButte,owned1)y plaintiff, ont of a river, 
oa marine -v^ays operated by them, and made a slmilar contract with the owners of 
the steamer McLeod. By reason of défendants' negliprence in improperly bloclting 
the ways, the Butte sllpped back into the river, and colllded with the McLeod, 
which sank. The owners of the McLeod libeled the Butte, and recovered damages. 
Seld, that the right of plaintiff to sue défendants for indemnity for the money 
which he was compelled to pay did not accrue, nor did the statute of limitations ber 
gin to run, untU the payment was made. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

At Law. Action by Thomas C. Power against Roger S. Munger. 
Verdict and judgment for défendant. Plaintiff brings error. Reversed. 

Henry L. WiUiams, for plaintiff in error. 
v.62F.no.8— 45 
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"iW^iil/Trarner and, C. GiiikiziTmce, (Fiiî'ner, Eichardson & Lawrence 
oritheijrief,) for défendant in erfor.- 
Before Caldwell and Sanbohn,i Circuit Judges, andSkiBAS, District 

SHt^ÀBjf Bîisjtrîct'judge/ In No^^^ 1879, Roger S. Munger and 
èhkri«S-B. Wèavër, partners ntidet the firm name of C. S. Weaver & 
Co.,'%fei'è'engâgèd in the bùsinëés ôf repairing steamboats;' at Bismarck, 
Dâll '^ On thé 17th of NôVember, 1879, they entered into a written 
contraût with ihé ownersofthè stiéiamer Butte, wKerebythey agreed to 
hàiil thè' 8t«8Îmer but of thèMissoufi river upon the marine ways opef- 
atéd'by (hemi and to replacé thebbat in therivèriri the following spring. 
Àt the-'Stttàe time théy inàdeaû Ôtal agreement of the sàïne ténor with 
the owners of the steamer McLeod. In carrying ont thèse contracts,' 
the ôtëàin;élr 'Butte was hatilbd' tipon the ways by C S'. "Weaver & Co., 
and th%';McLëbd waé plàced at the foot of the ways, preparatory to be- 
iîig' haiiièd' theréon. Thfoûgh the'àlieged négligence of C. S. Weaver 
& Co. ifi ïiot properly blBÔkiiig th'e Butte upon the ways, this steamer 
slid bàick' into the river, alûd,' ébming into collision with the McLeod, 
iiijtired thaf vfessèrtbsuchàri citent that it sank, and became a total 
Ibss. 'Thé owners of thé 'Molièbd thereupon filed ip the United States 
district coitirt for Minriesbta à Hbçl in admiralty' agâihfet the owners of 
the steaniër Biitte torè'coVér^tMe' damages caused thèm by the destruc-' 
tion oifthè MéEeûd, and ttpbh 6j)pè4l to the IJhited States circuit court, 
on the l&tfe' ëf 'Octobét, 18^*, ii' 'debreé and judgnient in favor of libei- 
atits wâs ébtèréd, àwardîng th'éiîi one half the damages, being the suni 
of $9,572;8âi'' Gf thé pendericy* bf thèse proteèedings ' due notice was 
given to C. S. Weaver & Co. by the owners. of the Butte, with the re- 
quest that they disprove the charge of négligence in the handling of 
the Butte when placed upon the ways as above stated. Upon appeal 
to the suprême court of the United States, the decree awarding dam- 
ages against the owners of the BÙttô was ararmed (127 U. S. 789)^ on 
the Ist day of June, 1888, and.Qn t^ie 29th day of that month, Thomas 
C. Power, one of the owners of said steamer Butte, and a respondent 
in the proceedings in admiralty, Was compelled to pay, and did pay, 
upon said judgment therein, the sum of $8,574.74. On the 8th of 
January, 1892» he brought the présent action atlaw in the United States 
circuit court for the district of;Minnesota against Roger S. Munger and 
Charles SvWi^vértorecoyer the damages thus caused him, service of 
notice being had upon Muiiger pnly. Among other défenses, it was 
plea,ded l^f! çaïd Mûhger thai tb,^ cause of action did not accrue after 
November 17, 1879; that more than 10 years faad élapsed, during ail 
of which time said défendant had resided in the state of Minnesota, and 
therefore'-'tiié àbtiôri was barted ïfèdét the proviSons of the statu te of 
the state of Minnesota. The case was heard before the court and jury, 
and after thé close of the testittiony thé court directed the jury to re- 

'SeeliFed. Eep. 483. *Mem. décision. No cipiuion. 
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turn a verdict for the défendant, on the ground that the action was 
barred by the statuts of limitations. Judgment :for the défendant hav- 
ing beeni entered upon the verdict rendered in obédience to the instruc- 
tions of the court, the pkintiff"^ Thomas 0. Power, brings the case to 
this court upon writ of error, the sole question àt issue being that pre- 
sented by the ruling made in the court below upon the plea of the 
etatute of limitations. 

This ruling of the trial court was based upon the assumption that 
the suit was for a breaeh of the written contract between G. S. Weaver 
& Go. and the owners of the steamer Butte; that the contract created 
an implied obligation on part of Weaver & Co. to properly handle the 
Butte; that the injury to the McLeod resulted from a breaeh of this im- 
plied obligation; that a cause of action for breaeh of this implied obli- 
gation arose in favor of the owner of the Butte at the time of the in- 
jury to the McLeod, and therefore the period of limitation must be 
dated from that time. 

In the pétition herein filed the facts already stated are set forth in 
their proper order, and, as we construe the pétition, it does not déclare 
upon a breaeh of the contract between Weaver & Go. and the owners 
of the Butte, but it sets forth ail the facts, and bases the right of recov- 
ery thereon. Thus it is therein stated that the plaintiff was compelled 
to pay a given sum of money by reason of a judgment rendered against 
him and others, as the owners of the steamer Butte, as compensation for 
one half the damages caused to the owners of the steamer McLeod by a 
collision occurring between the two steamers, it being further expressly 
averred "that the collision and damage aforesaid occurred solely by rea- 
son of the carelessness, négligence, and unskillfulness of the défendants 
in propping up said steamboat Butte, and placing said steamboat Mc- 
Leod at the foot of the said marine ways while the steamboat Butte was 
so improperly stayed;" thus charging négligence against Weaver & Go. 
in the handling of the McLeod as well as of the Butte. 

The fact of the exécution of the written contract between G. S. Weaver 
& Go. and the owners of the Butte, and the gênerai ténor of this contract, 
as well as of the oral contract with the owners of the McLeod, are set 
forth in the pétition, but it is not averred that by the terms thereof G. 
S. Weaver & Co. had bound themselves to the owners of the Butte not 
to cause injury to the McLeod. The contract does déclare the character 
of the liability assumed by Weaver & Co. touching the Butte, and, if 
this action was to recover for damages caused to the Butte, then this 
contract would be the measure of the parties' rights, and would be the 
basis of the action. The suit, however, is not to recover for injuries 
caused to the property of the owners of the Butte through the failure of 
G. S. Weaver & Co. to properly perform their contract obligations, nor 
is it for the protection or maintenance of any personal or property right 
of the plaintiflf, but, in efïect, is based upon the allégations that, through 
the négligence of Weaver & Co. in handling the steamer Butte when in- 
trusted to their care, injury was caused to the McLeod; that for the dam- 
ages to the McLeod a judgment was obtained in the admiralty proceedings 
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against the plaintiff and other owners of the Butte, whîch the plain- 
tiff was compelled to pfty. The récital of the contracts in the déclara- 
tion ia in accord with the code System of pleading in force in Minnesota, 
under which it is the practice to set forth in some détail the facts consti- 
tuting the history of the given case. The allégations in the déclaration 
are entirely consistent with the view that the plaintiflf bases the action 
on the charge of négligence. The setting forth the two contracts under 
which C. S. Weaver & Co. had charge of the steamers is matter of in- 
ducement, and the question at issue is not other nor différent from what 
it would hâve been had it been simply stated that C. S. Weaver & Co. 
hàd possession of and control over the steamers at the time of the acci- 
dent. In other worda, the question when the statute of limitations be- 
gan to run is not dépendent upon the mère form of the pétition, but 
arises upon the entire facts that were presented at the close of the évi- 
dence, and at the time when the trial court ruled that the statute was a 
bar to the suit. If, under the facts then in évidence, it appeared that 
the. plaintiff could not recover except upon proof of the exécution of the 
written contract between C. S. Weaver & Co. and the owners of the 
Butte, and a breach of its terms, then it might well be that the statute 
began to run at the date 6f a breach; but, in fact, plaiiitiff's right of ac- 
tion is not based upon a breach of this contract. It ia based upon the 
allégations that Weaver & Co. , having in their possession and control 
the steamer Butte, so negligently handled the same as to cause injury to 
the steamer McLeod; and that the plaintiff, as one of the owners ofthe 
Butte, has . been compelled to pay the damages awarded to the ownera 
of the McLeod; and the query is whether the statute began to run at 
the time of the injury to the McLeod or at the date when plaintiff was 
compelled to pay the judgment in favor of the owners of the McLeod. 

It is said that a right to recover nominal damages accrued to plaintiff 
at the date of the ooUisioni: and therefore the statute then began to run. 
We must be careful todistinguish between a right of action for damages 
caused to the property of the owner» of the Butte and that caused by 
^njury to the McLeod. In the former case, the right of action would 
accrue at thé time of the collision, àlthough ail the damages resulting 
tberefrom; might not then be apparent. In ail cases wherein there is an 
actual violation of a légal right, or an invasion of the right to property, 
the right to an action accrues, even though no substantial damage may 
hâve been caused. The violation of a légal right is a technical injury, 
for which nominal damages are recoverable. At the time of the colli- 
sion a right of action then accrued in favor of the owners of the Butte 
for ail damages caused to their property through the fault of C. S. Weaver 
& Co., whether such fault was counted on as a breach of contract or as 
négligence in the nature of a tort, but for damages resulting from such 
fault, which are not the conséquence of injury to the property of the 
owners. of the Butte, but only arise because the owners of the Butte wera 
held liàble for the injury to the McLeod, then the right of action for 
such consequential damages did not arise until the plaintiff was com- 
pelled to pay the damages awarded the owners of the McLeod. If the 
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Btatute began to runwhen the collision occurred, then the plaintiff could 
hâve maintained an action at thattime against C. S. Weaver & Co. for 
at least nominal damages; yet it would not hâve been possible to frame 
a déclaration based on the facts then existing that would hâve been good 
against a demurrer. If the plaintiff had counted on the written con- 
tract between Weaver & Co. and the owners of the Butte, it would hâve 
appeared that the coutract did not deal with the question of injury to 
property of third parties. There is nothing in the contract which binds 
Weaver & Co. not to cause injury to the property of others, or by which 
they agrée to be responsible therefor, or to repay any sums which the 
owners of the Butte might be compelled to pay to third parties. Any 
duty which Weaver & Co. owed to third parties, or to the owners of the 
Butte in regard to the property of such third parties, does not grow out 
of anything found in the written contract, but out of the fact that 
Weaver & Co. had the possession and control of the steamer when upon 
their ways, and were therefore subject to the usual obligation imposed 
by law, to use due c'are in handling property in their charge, so as not 
to negligently cause injury to others. 

The duty and obligation resting on C. S. Weaver & Co. to so handle 
the Butte as not to cause injury to the McLeod did not grow out of the 
exécution of the contract with the owners of the Butte, or out of anj'- 
thing therein contained, but out of the fact that Weaver & Co. placed the 
Butte upon the ways; and the law imposed upon them, with regard to 
third parties, the duty of exercising due care in the performance of such 
work. 

On the other hand, if the owners of the Butte had brought an action 
on the ground of négligence against C. S. Weaver & Co., the facts would 
not bave sustained a right of recovery. Négligence alone does not create 
a right of action. There must be négligence and conséquent damage. 
Railroad Co. v. Standen, 22 Neb. 343, 35 N. W. Rep. 183; Wabash Co. v. 
Pmrson, (Ind. Sup.) 22 N. E. Rep. 134. When the Butte collided with 
the McLeod, the sinking of the làtter did not cause injury to the prop- 
erty or property rights of the owners of the Butte. No ground then ex- 
isted for awarding damages, substantial or nominal, to the owners of the 
Butte, as against Weaver & Co., for the sinking of the McLeod. Whether 
the sinking of the McLeod would ever be a cause of damage to the own- 
ers of the Butte depended upon a contingency; that is, upon another 
event, to wit, whether they would be called upon to make good the dam- 
ages caused to the McLeod. If they were not so called upon, then the al- 
leged négligence of Weaver & Co., which produced the collision, and de- 
struction of the McLeod, would not cause damage to the owners of the 
Butte; but, if they were compeUed to make good the loss caused by the 
sinking of the McLeod, then, and not till then, could it be said that the 
négligence of Weaver & Co. in causing the destruction of the McLeod 
had resulted in damage to the owners of the Butte. As the collision 
between the steamers took place on the water within the admiralty ju- 
risdiction, it gave the right to the owners of the McLeod to look pri- 
marily to the coUiding vessel, or the owners thereof, for the damages 
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causedi regflKdless of the'fact that 'thè. latter was uirier tîio actual conr 
trol of Weaver <S& Co. at the tiœe af> the accident. Ifjihjowever, the own- 
ers of theButtC) by reason ùt .their owhôrship of the coUiding vessel, 
Were compdled to: makeigood the danlagescaused to the^ McLeod, and 
resultingfromthe negligenoe of G; S. Weaver & Co., th en a cause of ac- 
tion in their behalf against Weaver & Co. arose whea tbey were com- 
pelled to ttoake good the damages thua caused. The rule applicable to 
such cases is stated in Wood, Lim. Aot. § 179, as follows: 

"But wherea personor corporation is primarily liable for the négligence 
or misfeaaance or malfeasançe of another, the statute does not begin to run 
upon the reraedy of such person or corporation against the person guilty of 
such négligence or breach of duty until the liability of such person or corpo- 
ration bas been flnally flxed and ascertained, because, in the làtler case, tbe 
gist of the action is the damage, while iti the formeriit is the négligence or 
breach of duty." 

The distinction existing between cases based upon a breach bf con- 
tract or a violation of a légal right and those for the recovery of conse- 
quMitial damages resulting from négligence is clearly pointed out in 
WUcoxv. Plummer, 4 Pet. 172,— a case greatly relied on to support the 
ruling made by the trial court. It wàs an action of assumpsit to recover 
the loss càused by the négligence of ap attorney in failing to sue an in- 
dorser upon a promissory note placed in bis hands for collection. The 
question considered by the suprerne court was as to the date when the 
statute of limitations began to run, it being said: 

"It is not a case of consequential damages, in the technical acceptation of 
those terras, suçh as is the case of ffillon v, Boddington, 1 Car. & P. 641, in 
wbich the diggitig near thé plainti^'s foundation was the cause of the in- 
jury, for, in that instance, no right or ciontract was violated, and by possi- 
bllity the act might hâve proved harmleas, as it would bave been had the 
wall never fallen. Nor is it anaîogousto the case of a nuisance. * * * 
The ground of action hère is a contraiçt to act diligently and skillfully, and 
both the contract and the breaoh ofib admit of a detinite assignaient of date. 
When migbt the action bave béen 'institqted? isthe question, for from that 
time the statute must run. ; Whèin thé attorney was chargeable with négli- 
gence or unskillfulness, his contract was violated, and the action might bave 
been sustained immediately. Perhaps, in that event, no more tban nominal 
damages may be proved, and no more recovered; but, on the other band, it is 
periectly clear that the proof of actual damage may extend to facts that occur 
and grow out of the injury, even up to the day pf the verdict. If so, it is 
clear tbe damage is not the cause of action." 

This décision gives us the test that is determinative of questions of 
the character of that under considération. If the action is based upon 
a breach of contract, or for an invasion of some right belonging to the 
plaintiff, then the cause of action accrues when the act is done which 
constitutes the breach of contract, or the invasion of ihe légal right of 
the plaintifF; and, of course, the statutory limitation begins to run at 
the date when the right of action accrues, regardless of the question of 
the amount of damages that may then be recoverable. If, however, the 
action is not based upon a breach of contract, or upon some act which, 
when done, is an invasion of some légal right of the plaintiff, but is for 
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the recovery of consequential damages, resulting frpm the négligence 
of the défendant, then the right of action does not accrue until actual 
damage has resulted from the négligence complained of. 

In the case at bar, the sinking and destruction of the McLeod was 
not an invasion of any légal right of the plaintifif. The contract be- 
tween Weaver & Co. and the owners of the Butte does hot deal with the 
duty of Weaver & Co. towards third parties or their property. The ac- 
tion is not based upon the claim that, through the failure of Weaver & 
Co. to properlj' perform their contract obligations, injury was caused to 
the Butte or any other property or property rights of the owners thereof. 
Kecovery is sought because, through the alleged négligence of Weaver 
& Co., injury was caused to the owners of the McLeod, for which in- 
jury the plaintiff, as pne of the owners of the Butte, has been com- 
pelied to respond. Reimbursement is sought, not for any injury to 
the property or property rights of the plaintiff, nor for the breach of 
any contract with him, but for money he has been compelled to pay 
to the owners of the McLeod for damages resulting to them from the 
négligence of Weaver & Co. The right to sue for indemnity for the 
money which the plaintiff was compelled to pay did not accrue until 
pay ment had been made, and, necessarily, the statute of limitations 
did not begin to run until the right to sue therefor had accrued. It 
was therefore error to hold that the statute began to run at the date of 
the collision causing the destruction of the McLeod, and the judgment 
must therefore be reversed. 

Other questions are discussed in the briefs of counsel which we hâve 
not considered, this opinion being strictly limited to the one point of 
the time when the statute b^an to run against the right of plaintiff to 
sue for the money he was crampelled to pay to the owners of the Mc- 
Leod. The judgment below is reversed, at cost of défendant in error, 
and the case is remanded to the circuit court, with instructions to grant a 
new trial. 



Chicago, St. P., M. & 0. Ry. Co. v. Gilbert d ai. 

(Circuit Court ctf Appeals, Elghth Circuit. October 8, 1893.) 

No. 117. 

1. KAILnOAII COMPANIBS— FlBES— EvrOENOB. 

In an action against a railroad Company for tbe négligent burnîng of buildings 
situated pear its traoks, where the only issue was as to tbe origin of the flre, évi- 
dence that, on différent occasions within some weeks prier to the loss, flre had es- 
caped from engines of the company in the immédiate vioinity of the property, was 
admissible as tending to prove the possibility, and the conséquent probability, that 
Bome engine caused the flre. Railway Co. v. Rlcha/rdson, 91 U. S. 454, followed. 
S. Samb — iNSTRnoTiONS— Charge Takbn as a Wholb. 

In such case it was not error for the court to charge that it Is the duty of a rail- 
road Company to keep its right of way entirely free from combustible materials, 
where the instruction as a whole direoted the jury to détermine whether inflam- 
mable materials had been spread overthe right of way by employés of the company. 
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and, if 80, that such faot waa not conolusive évidence of négligence, but only a cir- 
cumstanoe to be considered as tendlng to siiow a careless mode of carrying on the 
business. 

S. Samb— Pabol Evidence— Twlb to Land. 

ïn such case itestimony of one of the plaintiff s that the buildings belonged to him- 
Mlfand his coplalntifE was admissible to show a prima /acieright of ownership 
in: the property destroyed. No issue having been made as to plaintiff's title, it was 
DOt necessary to prove the same by the beat évidence. 

Xa Érror to the Circuit Court of the United States for the District of 
Minnesota. 

Action by Joseph W. Gilbert and another against the Chicago, St. 
Paul, Minneapolis & Omaha Railway Company for the négligent burn- 
ing of plaintiffs' buildings. Verdict and judgment for plaintiffe. De- 
fendant brings error. AflSrnied. 

S. L. Perrin, (J. H. H&we, on brief,) for plaintiff in error. 

T. J. Knox and John A. Lovely, for défendants in error. 

Before Oaldwell and Sanbokn, Circuit Judges, and Shieas, District 
Judge. 

Shiras, District Judge. On the 23d of May, 1889, a steam flouring 
mill and barn, with their coûtents, the property of the défendants in 
error, situated in the village of Adriàn, in the state of Minnesota, in 
immédiate proxiniity to a line of railway owned and operated by the 
plaintiff in error, were destroyed by fire. The owners of the burned 
property brought this action against the railway company for the pur- 
poses of recovering the damages caused by the destruction of their prop- 
erty, alleging that the company had negligently placed and suffered to 
flccamulate, mpon the rightof way and, land of the company adjoining 
the property of the défendants in error, combustible material composed 
of dry gl'ass, weeds, rubbish, aud the Uke, and that on said 23d day of 
May, 1889, the company ra^;a,loQomotiveby said property which was 
not properly equipped nor properly handled to prevent the escape of 
fire, and as a conséquence thereof fire was communicated to the combus- 
tible material upon the right of way, whence it spread to the mill and 
barn adjoining, causing their destruction. The company in its answer 
denied the several acta of négligence alleged against it, and averred that 
the fire and conséquent destruction oï the property were due to the nég- 
ligent and careless manner in which the mill was managed, claiming 
that the fire escaped from the mill, and not from the locomotive of the 
company. Upon thèse issues the ca^e was tried before the court and 
jury, the trial resulting in a verdict and judgment in favor of the plaintiffs 
below, the damages being assessed at $15,878.33. To reverse the judg- 
ment the railway company brings the case to this court by a writ of 
error. 

It is stated in the brief of counsel for the plaintiff in error that "the 
important question in this casé ra,ised by the first ten assignments of er- 
ror is whether the case disclosed by the record can be properly and fairly 
distinguished from the case oî Railway Go. v. Richardson, 91 U. S. 454." 
The assignments of error th us relerred to aire based upon the admission, 
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over the objection of the company, of the testimony of several witnesses 
that on différent occasions within some weeks prior to May 23, 1891, 
lire had escaped from the engines of the company in the immédiate vi- 
cinity of the property subsequently destroyed. In the case just cited 
the suprême court held such évidence to be admissible, "as tending to 
prove the possibility, and a conséquent probability, that some locomo- 
tive caused the fire, and as tending to sliow a négligent habit of the offi- 
cers and agents of the railroad company." 

We do not think counsel for plaintiff in error hâve successfuUy distin- 
guished the facts of the two cases. Counsel cite and comment at length 
on the cases of Gibbons v. Eailroad Co., 58 Wis. 835, 17 N. W. Rep. 
132; Eailroad Co. v. Stranahan, 79 Pa. St. 405; AUard v. Railroad Oo., 
(Wis.) 40 N. W. Rep. 685; Ireland v. Railroad Go., (Mich.) 44 N. W. 
Rep. 426 j and Coale v. Railroad Co., 60 Mo. 227, — as authorities estab- 
lishing the distinction that évidence showing the scattering of fire by the 
enginès of the company at other times and places is only admissible 
when the îdentity of the particular engine supposed to hâve set thë fire 
in the case on trial is unknown. We must not, in the considération of 
this question, lose sight of the issues involved. In the case at bar it wàs 
not admitted by the company that the fire was caused by sparks escap- 
ing from a particular engine, in which event the query would be as to 
the condition of that particular engine and the mode in which it was 
handled. On the contrary, the parties were at issue as to the origin of 
the fire, the plainliffs claiming that it was due to fire escaping from 
some one of the engines of the company, and the défendant that it was 
due to firé escaping from thé mill itself. Upon this issue it would cer- 
tainly bé open to the défendant to prove that the mill was so run and 
managed by the plaintiffs that the fire frequently escaped therefrom, and 
caused the burning of combustible matter in the vicinity of the mills, 
becàuse such évidence Would tend to support the claim of the défendant 
that the firè was started by sparks or live coals coming from the mill. 
In like manner it was, upon this issue of the origin of the fire, open to 
plaintiffs to prove that the engines of the company did permit the es- 
cape of sparks, causing other tires, as a fact tending to show that this 
particular fire thus originated. 

This action was brought under the provisions of section 60, c. 34, 
Gen. St. Minn., which enacts that: 

"AU railroad companies or corporations operatingorrunning cars or steam 
engines over roads in this state siiall be liable to any party aggrieved for ail 
damage caused by fire beîng scattered or thrown from said cars or engines, 
without the owner or owners of the property so damàged being required to 
show defect in their engines, or négligence on the part of their employés; 
but the fact of such flre being scattered or thrown shall be construed by ail 
courts having jurisdiction as prima faoie évidence of such négligence or 
defect. * * *" 

Under the provisions of this section, to obtain the benefit of the prima 
fade case therein provided for, it is necessary for the plaintiffs to prove 
that the conflagration complained of resuited from fire scattered or thrown 
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from th« cars of the railway company, aad;, when the company dénies 
that the given fir& s» originated, then, upon this issue of the origin of 
thefire, it is Cooiipetenti to prove generajly that the engiijes used by the 
défendant company do sçatter or throw eut fixe, because, in the language 
of the suprême court in' the iîic^iardson Case, mpra, such évidence tends 
to prove "the possibility, and conséquent probability, that some loco- 
motive caused the fire.!'j gee, also, Shddon v. EaUimy Co., 14 N. Y. 
218; Ross v. BaUroad Co., 6 Allen, 87 J Longabaugh v. Eaûroad Co., 9 
Nev. 271. 

Furthermore, the fact that fire did escape from time to time from the 
engines iisëd upon thecompany's railway; in the vipinity of the prop- 
erty which was destroyedjWas a fact proper for the considération of the 
jury in determining whether the company was or not; négligent in allow- 
ing combustible matériel to aocumulate on the right of way, which was 
one of the issues in the case. , ; If fire did in fact from time to time es- 
cape from the engines of the company, then the act of placing or allow- 
ing the accumulation of combustible matter upon the right of way would 
hâve to be considered, in connection witb the probability of the escape 
of fire, in determining the issue of négligence In this particular. It 
would not be négligence to ftllow the accumulation of combustible mate- 
rial, unless there was danger of fire being communicated thereto, and it 
was compétent to prove thig danger by showing that in fact fire did from 
time to time escape frorn the enginea uged upon the company's road. 
Not only 80, but évidence of the fletting out of other fires in this vicinity 
from sparks or coals coming from tl^e loconiotive enginea woujd tend to 
show knowledge on part of the rail way company of the need that ex- 
isted for preventing the accumulation of inflammable materials, and 
would thus directly bear. upon the question whether the, company had 
exercised ail the vigilance and foresjght which the circumstances de- 
manded of it. We conclude, theriefore, that the évidence; objected to 
was cornpetent under the issues in this cause, and it was not error to 
admit the same. 

The next contention of counsel for the company is that "the court, in 
effect, told the jury that the right of way of the railway must be kept 
clear from ail material that would facilitate the spread of fire, in case a 
fire should start; the jury were, in efiect, instructed, as a matter of law, 
that under ail circumstances and conditions, and at ail times, it was the 
imperatiye and absolute duty of tl^e railway company to keep its right 
of way ehtirely free from combustible material of every kind and na- 
ture,"^ — and that in so luling thooourt erred. 'The difficulty with this 
contention of counsel is that it has no sufiicient support in the record. 
It is true that the court dîdsay "the right of way of a railway company 
ought to bé kept clear from àll niaterials that would facilitate the spread 
of fire, in case the fire should start," but this sentence must be read in 
connection with its context in determining its true meaning, It is not 
permissible to take out a single sentence from the charge as a ground of 
error, and to rnaintain that it incorrectly states the. law because it does 
not contain ail' the limitations or qualifications necessary for the accu- 
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rate statement of the particular proposition to which it relates. Il will 
be borne in mind that one of the charges of négligence against the Com- 
pany was that its employés had placed upon the right of way, in close 
proximity to the property of pkintliffs, a quantity of chaff, straw, and 
otber refuse from the yards of the company, and it was in regard to this 
issue that the sentence excepted to was ùsed. 

The charge of the court on this branch of the case was as foUows : 

"It is well known, and several railroad men hâve testified to it, that, using 
even the best appliances, coala or sparks will escape froiii an engine, and do 
damage to property adjacent to the right of way. And such being the case, 
the railroad company should keep its right of way free from ail combustible 
material that might facilitate the spread of Bre, and it is proper évidence for 
you to take Into considération if you are satisfled that the plaintifCs, by their 
Witnesses, hâve proved that thèse inflammable materials were spread over 
this right of way, in determining whether such act shows négligence on the 
part of the défendant company. Of course it is not eonclusive, but it is to be 
taken into considération by the jury as tending to show a careless mode of 
conduct in carrying on its business. If you are satisfled the fire was commu- 
nicated frooa this engine, (which, as I said before, is the vital point,) then it 
is to be taken into considération by you if this material was put over there, 
in determining whether or not it was an act of négligence on the part of the 
défendant. This case is peculiarly une presenting questions of fact. The 
law in regard to it is quite simple and settled with regard to the duty of both 
parties. It is churged by plaintiffs that the défendant was négligent, and, on 
the other hand, the défendant charges the plaintiffs with being négligent 
themselves; that is, guiltyofcontributory négligence. The test is: What 
would Ml ordinarily prudent person hâve done under similarcircumstances? 
No befcter test can be applied, for ail that either of thèse parties was required 

to exercise was ordinary care with regard to the manàgemeutof its business." 

-■■ . . ■■ ^ 

Clearly the court did not charge, as a matter of law, that it was, un- 
der ail circumstanees, the duty of the rail way company to keep its right 
of way entirely free from combustible material. The jury were in- 
structed to détermine from the évidence whether the inflammable ma- 
terials had been spread over the right of way by the employés of the 
company, and, if they so found, that such fact would be proper évi- 
dence to be considered in determining whether such act constituted 
négligence on part of the company, it being further stated that, if the 
jury found that the company, through its employés, had covered the 
right of way with inflammable material, the fact would not be eonclu- 
sive évidence of négligence, but was only a circumstance to be consid- 
ered by the jury as tending to show a careless mode of carrying on the 
business of the railway. Certainly, the company had no just ground 
for exception to this part of the charge, for it was as favorable to it as 
it could possibly expect. 

The lastassignment of error discussed in the briefot counsel for plain- 
tifl' in error is to the ëffect that the court should not hâve permitted one 
of the défendants in error to testify that the mill belonged to himself 
and his coplaintiff. It is said that "it is elementary law that title to 
real property canuot be proved by paroi. Title to such property can 
only be obtained or passed in certain prescribed ways, and in accord- 
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ance i^ith positive rulea of etatptory law." Where an action is hrpught 
for the direct purpose of establishing title to realty,, and where the ques- 
tion of ownership of the title is the issue in the case, and the judgment 
rendered in the cause will become record évidence of the title, then it 
maywell be that the best évidence of title should be adduced. What 
this best évidence may be dépends upon the facts of each case. In some 
cases it may consist of long adverse possession, provable only by paroi. 
The rules of çvidence applicable to issues framed to settle and ad- 
judiçate the title to realty are not necess.arily applicable to cases of the 
kind now under considération. Under the issues actually presented to 
the court and jury in this cause, ail that was necessary for the plaintiffs 
to show was a prima /acte right of ownership of the property destroyed, 
and this could be done by paroi testimony. If the company or any 
ottiër'ï)ërson hàd mâde the issue that the plaintiffs below were not the 
çiwnpt| of the property, and were not therefore entitled to recdver dam- 
ages f^j; iJs [destruction, and had introduced évidence tending to show 
title in ssome other party, it might then hâve become necessary for the 
plaintiffs to bave submitted other évidence in support of their right. 
tMtil fhîs wàs done, they could rest upon the pnma /me évidence of 
titfe àfforded by propf of jipssèssion of the 'property ât the time of its 
destruction. It was certainly proper to accompany the évidence, show- 
ing possession of the property in the plaintiffs, with testimony showing 
that plaintiffs daimed to be the owners of the property, because such 
testitaony would show that the possession was held under claim of title, 
;thU8 niaifihg out a clear prima fade case upon this question, and this 
iwàs thè effect of the testimony excepted to. Finding no error in the 
jrecbrd, it foUows that the judgment must be and is afiBrmed, at cost of 
plaintiff in error. 



WiNsoR CoAL Co. 0. Chicago & A. E. Go. 

(OJrcMit C'owii ÎT. D. Jftesowrl, TT. D. November 7, 1892.) 
L Railboa.» Companibs— Statb Resulation— Unbeasonablb RiiTBS— Railhoad Com- 

JIISBIONS. 

' Sections; 1, 10, and 11 of the aot of the législature, (Laws Mo. 1887, p. 15, Ex. 
; : Sess.,) standing; alone, would seem to entitle the shipper to reoover triple damages 
■ f rom the commbn carrier for exacting unreasonable and nhjust f reight charges, 
whanevei? lâr jury might dèemthe rate nnpeasoilable orunjust; but looking at the 
whole aot, in connection with antécédent législation, in ■pari materia, it is held 
that thé triplé llability does not arise where the carrier Has not chargéd a rate in 
ezcess of the maximum rate established by the l'allroad COmmissioners, or the max- 
imum rate permitted by the statute in the absence of any action thereon by the 
COmmissioners. 

a. SaME— CoSiMOtj-IiiW RlOHTS. 

The rïgbt of action existihg at common law in f avor of the sjiippei^ for extortion- 
ate charges was superseded by the remédies pjrovided by the^statute. 

3. SaME — CONSTRUCTIOTÎ OF STATUTE. 

The act of 1887 déclares that "it shall bè th« duty of the railroad commissioners 

to seethat ail i ^chedules of rates adopted by common carriers are reasonable and 

Just, and they triay, upon complalnt of any petson, or upôn their own motion with- 

I out complaint, make iuquiry from time to time, and détermine whether the scbed- 
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ule of rates prepared and adopted by âny oomoLon carrier Î8 reasocable and just. " 
Held, that the word "may" staould bo conatrued as "shall," lor tUe statute i8 evi- 
dently intended to be mandatory. 

4. Samb— Limitations op Actions— Dbmtteeer, 

XJnder the statute, causes of action which arose more than three years before the 
institution of the suit are barred, and where tbis f act appears on the face of the 
pétition it may be talcen advantage of on demurrer. Henoch v. Chaney, 61 Mo. 129, 
and BlUs v. Prltohard, 67 Mo. 181, foUowed. 

At Law. Action by the Winsor Coal Company against the Chicago 
& Alton Railroad Company to recover triple damages for charging an al- 
leged unreasonable rate on certain freight. Heard on demurrer to the 
pétition, Demurrer sustained. 

Alexander Graves, for plaintiff. 

Wash. Adams, for défendant. 

Philips, District Judge. There are various counts in the pétition. 
The substantive charge in each is that the défendant, a common carrier, 
charged the plaintiff unreasonable and unjust rates on car loads of coal 
shipped from Higginsville to Kansas City, Mo.; that 45 cents per ton 
was the just and reasonable rate for such service, whereas défendant ex- 
acted more than 65 cents per ton. Judgment is prayed for three times 
the amount of the excess, as by statute in such case made and provided. 
To this pétition défendant interposes a demurrer. It demurs to the first 
48 counts for the reason that the causes of action are barred by the stat- 
ute of limitations, and to ail of the counts on the ground that they do 
not State facts sufficient to constitute a cause of action. 

The question broadly raised and argued by both counsel is whether 
or not a railroad company which bas not exacted a charge in excess of 
the maximum rate fixed by the state is nevertheless liable to an action 
for triple damages, as for extortion, as prescribed in the act of the lég- 
islature adopted by the extra session of 1887, p. 15. The plaintiff 
contends that this statute gives to the shipper a right of action for an 
unreasonable charge made by the carrier, whether or not the sum charged 
be more or less than the maximum prescribed by the railroad commis- 
sioners; while the défendant contends that no charge made by it caii be 
unlawful, subject to the statutory pains and penalties, when the charge 
made is within the limits prescribed by the state's authority. By the 
first section of this act ail railways in the state are declared to be public 
highways and common carriers; and ail charges made for services in the 
transportation of freight shall be reasonable and just; "and ail unreason- 
able and unjust charges for such services are prohibited, and declared 
unlawful." By sections 10 and 11 a right of action is given against 
such carrier for doing an act or thing in said act prohibited, or declared 
to be unlawful, or omitting to do anything enjoined thereby, and giv- 
ing to the person injured three times the amount of damages sustained, 
by suit in any circuit court of any county or city where the road is op- 
erated. But thèse are not ail the provisions of this statute, and we must 
look to the enactment as an entirety to discover its real purport and 
proper construction. As is said in In re Bomino's Estate, 83 Mo. 441: 
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"Atooir^fthe recogiiized canons oftnteijipetation of statutes are the follow- 
ing: ÏÏ6 iùtSBtotionof tlièf lëgii^atlVééel^ltiayoften bê gathéï;edfr6ma viewof 
the whole and every part of a statute taken and coftiparêa togiether. When 
the tru,Ç! ijjtentiQn is acçBr^tely ascertsiheîd, it will alwayâ prevail over the 
literaï senaft of the terms. The occasion and necessity of the law, the mis- 
chiefi!Eelt,;.and the objectand remedy in view, are to be considered. When 
the expression in the statute is specldl or particular, bnt thé Teason gênerai, 
the spécial shall be deemed gênerai, and the reason and intention of the law- 
giver wiU controi tbestrjcfcletter of the law when the latter would lead to 
palpable ^i^ju^tit'^» contradiction, and ^bsurdity, (1 Kent, Comtn. 461, 462;) 
and v^Ken it is doubtf ul wliether a certain thing falls within the terms used 
in ah actj ît is proper tû reèort to otber statutes to ascertain the intention of 
the législature in the euactment of the gênerai statute. " 

By the expressed déclaration of the statute in the concluding para- 
graph, "this act is net intended to repeal any law now in force, unless 
in direct conflict thorewith, but is intended to be feupplemental to such 
laws."' , ^ ■:■■..: , 

Under the then existing statutes of the state the législature had under- 
taken the task of regulating Ireight rates bfrailroads. It had prescribed 
a maximum charge for the elass of property in question, and made va- 
rious provisions against extortionate charges, unjustdiècriminations, and 
oombinations; It had crèated the office of railroad commissioners, and 
invested them with various powers of supervision over the railroads of 
the state.; The gênerai poJicy of the statute was and is to prevent ex- 
tortionate charges, unjust discriminations, oombinations, and favoritism. 
The railroad commissicttiers were empowered to reduce ihe rates of railr 
roadsi eithér in gênerai or spécial classes, whenever, in their judgment, 
it could be «quitably done, and thfe railroad companies were bound 
by the décision of the commissioners; "and every violation by any Com- 
pany charging a greater or higher rate" was declared a misderaeanor, 
ànid, on coriVictioh, should pày a fine of not iess than $20 nor more than 
$200 for eaohand every ofifense; iand: the injured party should bave a 
iright of action against the carrier before any court of compétent jurisdic- 
tionfor the reéovery of three times the amount taken or demanded in 
exoess of the rates iprescribed. Rev. St. Mo. 1889, §§ 2675, 2676. 2679, 
2682, 2684, 2686* By thé act of 1887 the législature simply sought, 
by additionai poflwrs oonferred on the railroad commissioners, and re- 
strictions, obligations, and liabilities imposed upon thecommon carrier, 
td etill; further acconuplish the pélidy of the state in regulating the rate 
of freight charges. The iirst section opens with the déclaration of what 
was already an existing commoi>law axiom, and reaffirmed in sectioii 
14, art. 12, ofthe^ state constitution, that such roads are public high- 
ways and commôn carriers; and therefore they are subject to the légis- 
lative poweï to interdict unjast andiunreascunable charges for the perform- 
atnce of their duty to the public. 

Among its salient and more important provisions are the following: 
Such common carrier shall neitherdireetlyihorindirectly, by any spécial 
rate, rebate, draiwback, or àny deVice, take from one citizen Iess than 
from anôthôr for a like service renderèd; nor : charge more for transport- 
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ing a car of freight then it charges at the same time for several cars of 
like class, etc.; nor give advantages to any person or corporation in the 
transportation of goods over any other person or corporation. It ahall 
not receive a greater compensation in the aggregate for transportation of 
property, etc., over a shorter than a longer distance. It is prohibited 
frora pooling of freighta. It is required to establish and publish its 
schedule of rates, which shall be"reasonable and just, and shall not in 
any case exceed the maximum rates which are or may hereafter be 
estâblished by law." Copies of such schedulea shall be filed with the 
railroad commissioners, and thenceforth such schedules, not being in 
excess of the statutory maximum rates, shall be deemed the established 
rates, until the same are changed as in this act provided. It shall give 
10 days' notice of any proposed change, except when the rates are to be 
reduced, in which latter event notice shall be publicly posted, etc. 
"When any such common carrier shall hâve established and published 
its rates in cbmpliance with the provision of this act, the same, not be- 
ing in excess of any statutory maximum rates now or that may be 
hereafter in force, it shall be unlawful for any such common carrier to 
charge, coUect, or receive a greater or less compensation, etc., thanis 
specifiéd In such published schedule. * * * n ghall be the duty 
of the railroad commissioners to see that ail schedules of rates adopted 
by common carriers are reasonable and just; and they may, upon com- 
pJaint of any person, or upon their owh motion without complaint, 
makeiinquiry from time to time, and détermine whetherthe schedule of 
rates prepared and adopted by any such common carrier is reasonable 
and just.? The word "may" in the last clause of the above quotation 
ehould be construed to mean "shall," on the settled rule of the con- 
struction of statu tes that, where rights of third persons are involved, or 
the public good requires it, such term is to be regarded as mandatory. 
Leavenworth <k D. M. R. Co. v. Platte Go., 42 Mo. 171; Stdnes v. 
Franklin Cb.,48Mo. 167. Other sections of the act make this still 
clearerj ; By section 8 it is provided that, if any such common carrier 
shall neglect or refuse for 30 days to file a published schedule of rates, 
it shall be the duty of the railroad commissioners to make and print "a 
schedule of reasonable rates for such common carrier, and deliver copies 
of same to such carrier. * * * ^ copy of such schedules somade 
by said board, certiûed by the secretary of such board, shall, in proceed- 
ings wherein is involved the reasonableness and justness of the charges 
and rates of such commissioners be ^îrima/acie évidence that rates therein 
fixed are reasonable and just." And again, section 13 makes it the duty 
of the railroad commissioners "to see that the provisions of this act are 
enforced," and any person having an interest may make complaint to 
such commissioners that the rates established by the carrier are unrea- 
sbnable, or that any of the provisions of the act are being violated. There- 
upon the commissioners are to investigate the facts, and, if found against 
the carrier, the commissioners shall order a correction of the abuse; and 
they may make an award of damages to the injured party. Thèse orders 
may be enforced by the attorney gênerai or proper county attorney, 
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through the courts, and in such trials the finding of the oommîssioners 
shall be prima fade évidence, etc. Section 16 providea in détail for the 
hearing of complaints about unreasonable rates established or practiced 
by the carrier; and, if the commissioners are of the opihion that the rateg 
should be changed or modified, they shall fix "and détermine what would 
be reaaohable and just charges or rates, "and deliver a copy of its tinding 
to both coinplainant and carrier. "The rates of charges so found and 
ascertàined by said order, * =" * ; certified," etc., "shall, inanyand 
ail proceedings wherein is involved the reasonableness and justness of 
the rates and charges by such common carrier, be prima fade évidence 
that the same are reasonable and jUst." Further provisions are made 
for application to the court for mandatoryinjunctions to compel the due 
pérfonuance of the diities imposed bjf the act upon such common car- 
riers,, ànd to enforce obédience to the orders of the raiiroad commis- 
siotiéfs.' i M ; 

TJiroughout the entiré act it is clear that it was the législative mind 
to impose upon the chosen agents of the state — the raiiroad commis- 
sioneus— 'the duty of supervising abd regulating the rates charged by 
Bucà; 'carriers, and to ascertain and déclare, from time to time, as the 
changirlg conditions of trade and commerce might sùggest, what, as 
betweèn shipper and cairier, is a leasonable and just rate of compensa- 
tion^ ..dathe absence of any affirmative action by the commissioners, 
the législature déclares a maximum rate, and the carrier is to make and 
keepipiublieascheduléwithinthis maximum. The raiiroad commission- 
ers, mayieviseit, if deemed right and just to do so; ftnd the rates thus 
fixedi aie to be observed by the carrier until changed conformably ta 
the statute. : The statute expressly. déclares it to be uniawful for the 
carrier ïo exact a greater of less rate than that so sCheduled. In the 
absenceof any affirmative action by the commissioners, the intendment 
oflawarising from -the légal presumption that public officers perform 
their dùties should be that no com plaint had arisen ofunjust charges, or 
that the commissioners, who are ïiresumed to be in possession of the 
schedule adopted by the carrier, deemed the maximum fixed by the 
carrier and the législature to be reasonable and just. 

Does it stand to reason that, after the législature had provided ail 
thèse agencies and instrumentalities for regulating the freight rates, and 
ascertainirig and determining, pro bonopublico, whàt is justand reasonable, 
and making that ascertaiument prima fade évidence of its correctness in 
judicial controversies between shipper and carrier, it was contera plated 
that any shipper could tbereafter be at liberty to disregard this lawfully 
established rate, and hâve its reasonableness and justness submitted to 
the arbitrament of a jury of the country? Can it be possible that, after 
the législature has thus provided in détail a scheme for the establish- 
ment bf. reasonable rates, which sha'jl be uniform to ail the people, it 
intended by the gênerai' terms of sections 1, 10, and 11 to authorize 
any malcontent togo to a jury to fix for him another rate? What in 
the judgment of one jury in one locality would be an unreasonable 
charge might in the opinion of another jury in another locality be 
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quite leasonable. With the known capriciousness of jury verdicts, in- 
fluenced often by individual peculiarities, mental habits, the quantum 
and quality of the évidence in the particular case, how would it be 
possible to carry out the législative intent to establish and maintain a 
uniform rate of charges? Would not the diversity of conclusions reached 
by différent juries between différent litigants in and of itself bring 
about discriminations and inequality? Under such a construction of 
this statute as contended for by plaintifF it is not apparent how any rail- 
road Company could safely do business in the state. Its agents could 
never know when they were safe in any charge by them made. After 
a schedule of rates bas beenapproved and published, the statute makes 
it unlawful for the carrier to charge less than the scheduled rate, un- 
der the pains and penalties prescribed in the act; and yet, under plain- 
tiffs theory, the coramon carrier might be liable for the penalty of 
triple damages because it did not charge a lesser rate. 

Notwithstanding the phraseology of this statute may be, in some re- 
spects, inapt or ambiguous, yet it is the duty of the court to so construe 
the wholfe statute as to avoid, if possible, conflicts between différent 
parts, and, by keèping in view the intention and design of the lawmak- 
ing poWer, to escapé absurdities, and reconcile contradictions more ap- 
parent than real. It is the common carrier against which this législa- 
tion is directed. It is its acts, its delinquencies, which are sought tb 
be guarded against and corrected. As against it, in any judicial cofltro- 
versy between it and the shipper, or between it and the state, respecting 
its freight charges, the schedule of rates limited by the state or declared 
by the commissioners shall, in favor of the shipper or the public, be 
taken as prima fade just and accurate; and the railroad company must 
assume the laboring oar to overcome this presumption. The statute 
simply reserves the right to the carrier to go to the courts under this 
disadvantage to hâve the findings of the commissioners reviewed. To 
the shipper the act gives every reasonable privilège and advantage. He 
can go to the board of commissioners with bis complaint, and, without 
cost to himself, bave an investigation by them of his grievances, with 
the mëàtas of enforcing the conclusions of the commissioners; or he may 
go, as bas this plaintifF, directly to the courts, and bave a trial "in due 
and ancient form," and show, if he can, that the rate charged him is in 
excess of the limit fixed by the statute and the commissioners. When 
he does this, he stands in court with a prima fade case of unreasonable 
exaction made by the carrier. 

StatUtes of this character are not peculiar to this state. Similar lég- 
islation is to bë found in other states, such as Nebraska, lowa, Illinois, 
Georgia, and perhaps ofhers. While thèse statutes may differ somewhat 
in phraseology and détail, the gênerai trend, scheme, and policy are the 
same. The courts of those states, in construing their statutes in the 
particular under discussion, hold that the carrier may charge the maxi- 
mum rate fixed by the statute, and a liability to the pénal action never 
arises until the carrier passes in his charges this dead line. This for the 
reason, which stands upon a granité foundation of public justice and 
v.62F.no.8— 46 
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cômmon sensé, rthat no aet ôf the citizen can be unlawful whidi the law 
permits. A statote which would attempt to déclare a dififeÉent rule 
would not only be a légal solècism, btit would commit an açt of/eZo de 
se. See Railraad Co. V. Dey, (lowa^) 48 N. W. Rep. 98;: Railway Go. v. 
Dey, 35 Fed.Eep. 873-876; State M.FIrem.miU Oc., B.: 0?.^ (Neb.) 35 N. 
W. Rep. 118j and 36 N. W. Rep. ^05 ',Sorrell v, RaUrmd Co., 75 Ga. 
509; ChicagOiB; & Q.; R. Coé v. People, 77 111. 443. 

A right of action in fav:orof the shippeï, it may be conceded, existed 
at oommon law for extortionate charges, but the statùte bas superseded 
the coramon-law remedy. Yovngv.RaÛroad Co. , în/ro; Ror. R. R. 1373, 
and notes. Thé plaintifiF having no ground of action for an unreason- 
able and unjust <5harge against the carrier, except wheiB the carrier has 
transcended the limit prescribed by the state's agents, the pétition should 
allège the facts necessary to bring the case within the opération of the 
statute. Kennayde v. Êaîlroad Oo., 45 Mo. 258; King v. Dickenson, 1 
Saund. 1S5 ;Bayard v. Smith, 17 Wmd. 88. This is not done, and 
the demurrer is sustained. : 

It appears on the face of: thé pétition that as to the first 45 counts 
the causes of action àrose more thari thtee years next before the institu- 
tion of the suit. Under the statute thèse causes of action are barred. 
This may be taken advantage of by demurrer. ffenoch v. Ohàney, 61 
Mo, 129; Bliasv Y. Prichard,Q7 Mo. 181; section 3231, Rev. St. Mo. 
1879; Ymi7igv. BaUroad Gb., 33 Mo. App. 509. 



Mackëy »i Holmes. 

{Cifrcv/lt Court, W- D.Missouri, W.D. Norembee 7, IS^.) 

1. Rétrospective Laws— tTsuRT-rPniiA^TiBS. 

LawB Mo. 1891, p. 170, § 3, pw vlâSs that when the validity of any pledge or moft- 

gage of Personal property to Sëoure mâebtedness is drawn In question proof that 

the party holding the lien l^as reo^lred qr exacted usury sball render auch lien ia- 

valld. SeW, that this iaerelybresorlbëd an addltional penaltyforan aotwhioh 

.i i : WM befoFQ unlawful, and tti9refore Itlnvalldated a chattel mortgage, made before 

: It went into eSect, wben ngury was.raoeiyed on the indebtedneas afterwards, and 

: tbat yuch a construotlon \ra» uilt' gmbg tlie statute a retroaotli^à'operatlon. 

2. ' UsrBT— Chattel MoETOAOE»i-iia*LBviN. 

In an action of replevin to recoT«r personal property beld under a mortgage, 
wbich b&B been invalldaied under sâid adt by the exaction of usury, the plaintifl 
can only recover the spécifie chattel, or its équivalent in Inoney, where be' Is in a 
: position to so elect; and no judgmentin aasumpsU or for the mortgage debt can 
be rendered thei-ein, nor caû àny affirmative relief be granted to défendant. Ham- 
iltôw y. Clarft, 35 Mo. App. 428, foUowed. 

At Law. Action of replevin, brought by ComeliarMackey against 
Moses M. Holmes to recover personal property held under a chattel mort- 
gage. On motions to strike out the two counts of the answer. Denied 
as to the tirstcount, and sustained;as to the second. 

Scamt <fc iScamt, for plaintiff. 

Brumback & Brvmiack &nd A. F. Evans, iox défendant. 
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Pmups^.District Judge. 1. Section 1 of the act of the Missouri législa- 
ture adopted April 21, 1891, (Laws Mo. 1891, p. 170,) déclares that — 

"Usurymay bepleaded as a défense in civil actions in the courts of tliis 
state, and, uppn proof that; uaurious interest bas been paid, the same, in ex- 
cessof.tbie, légal rate of interest, shall be deemed payment, shall be credited 
upon thé principal debt, and aU costs of the action shall be taxed against the 
party guilt^'of exacting ùsuriôus interest, who shall in no case reco ver judg- 
ment for more than the amount due lipon the principal dèbt, with légal in- 
terest, aftetdeducting therefrom ail payments of usurious interest made by 
debtor, whether paid as commissions, or brokerage, or as payment upon the 
principal, or as interest on said indebtedness." 

Section 2 deékres that — 

"In actions for the enforcemeht of liens upon personal property pledged or 
mortgagéd to séfedréindebtedness, orto maititain orsecùre possession of prop- 
erty 80 pledged or ttiortgaged, or in any other casé when the validity of such 
lien is drawn in. question, proof upon the trial that the party holding or claim- 
ing to hold any such lien bas received or exacted usurious interest for such 
indebtedness shall render any mortgage or pledge of personal property, or arty 
lien whatsoever tbereon, given to secure such indebtedness, invalid and 
illégal." ' 

This act went into efFect on the 22d day of June 1891 . 

The first count in the answer, while it discloses the fact that the chat- 
tel mortgage under which the plaintiff claims the right of possession to 
the property in question was executed prior to the said 22d day of June, 
1891, distinctly allèges that the notes executed by the défendant for 
usurious interest were paid by défendant, and the money was received 
by plaintiff, after the 22d day of June 1891. We recognize the fact 
that the organic law of the state (section 15, art. 2, Const. 1875) pro- 
hibits any law rétrospective in its opération; and we recognize thefurther 
rule of law that ail such législative acts are presumed to be prospec- 
tive iu their opération. But the plaintiff never had any law fui right or 
claim to this usurious interest thus exacted. It was interdicted at the 
time the contract was made, and any défendant could plead such usury 
in défense to any action predicated of such contract. Rev. St. 1879, 
§ 2727, ànd Rev. St. 1889, § 5976. The différence consiste merely in 
the penalty prescribed for the misdeed. Therefore, the plaintiff never 
had any vested right in this usury. It was unlawful, and contrary to 
the policy of the state. And while the législature could by no ex post 
facto or rétrospective law touch or affect the antécédent contract, it was 
perfectly compétent for it to déclare, as it did in said section 2 of the act 
of April 21, 1891, that, if any usurer, after this law shall take effect, 
shall exact usurious interest for a debt secured by a chattel mortgage, 
ne shall loee the benefitand protection of such mortgage. Itis but a new 
penalty attaching to an act declared beforehand to be unlawful, and for 
repeating the offense after the new enactment. If it èhould be held that 
the act of 1891 does not apply to this transaction and the unlawful in- 
terest exacted after its passage, it would resuit that no penalty whatever 
çould attacb to the usurious contract, and that ail défense whatsoever 
was Ipst to the défendant when such contract should he drawn in ques- 
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tion; for by the last section bf the act of 1891 saîd section 5976 of the 
General Statutes of 1889 is expressly repealed. Except when the lan- 
gqage of the législature is such as to admit of no two'meânings as to its 
import, it is the duty of the courts to be constrained by the interpréta- 
tion Mrhich will plainly efFectuate the législative intént, and préserve the 
kfaovPh public policy of the state. The motion to strike out the first 
coubt of the answer is therefore overruled. 

2. The second count of the answer, it seems to me, is quite unneces- 
sary. It pleads matters evidently based on the first section of said act 
of 1891. I take it that this section applies only to the instance where 
suit is brought to recover on the note or contract vitiated by usury. 
The action hère is replevin, to recover the possession of the personal 
property mentioned in the mortgage given to secure a jdebt affected by 
usuryf The plaintifif in this action can only recover the spécifie chatte!» 
or \\a équivalent in money, where the plaintifif is in position to so elect. 
No jndgment in assumpsit or for the mortgage ■ debt can be rendered 
therein; HamUton y. Clark, 25 Mo. App. 428. 86, if the défense in- 
terpbâed by the défendant in the first count of the answer be èustained 
by the proofs, it will put an end to this action, Neither the statute in 
question, nor any known rule of procédure, entitles the défendant to any 
relief over against the actor in such èvënt. The motion to strike eut the 
second count of the answer is sustained. 



Harkins V. Pullman Palace Car Co. 

(ClireuU Court, D. VeloMare. November 14, 1893.) 

1. Death bt WEONGPni. AoT— Excessive Dàmases. 

; In aQ action against a ratlroad company to recover damaees for the death of 
plaintlff's husband, an ordinary laboter, 80 years of âge, éarning about $400 a yeàr, 
a verdict of $7,000 is not soèxoessive and exorbitant as io induce the belief that the 
jury were influenced by partiality or préjudice, and a new trial should be refused. 

3. Samh— Rôle op Damages. 

In an action by a wifâ for causing the death of ber hushand, a day laborer, the 
maxii4um recovery is not neoessarily limited to a sum which would produce an an- 
nual income equal to one b^ his annual earnings. 

At Law. Action l^y Maggie Harkins against the iPullman Palace Car 
Company to recover damages for the death of her husband. Verdict 
for plaintiff for $7,000. Qn motion for new trial. Eefused. 

George S. Bâtes, for ibe motion. 

Levi 0. Bird, opppsed. 

Wales, District Judgel This 1^as an action to recover damages for 
the death of plaintifF'ô husband, caused, it was alleged, by the négli- 
gence of the défendant. A trial was had at the présent term, and the 
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jury returned a verdict for the plaintifif for $7,000. A motion is now 
made, on part of the défendant, for a new trial on the ground of exces- 
sive damages. 

It is conceded that in cases of this character the principle on which 
damages are to be assessed is that of pecuniary injury, and that no com- 
pensation can be givén for the loss of comfort or companionship; and it 
is claimed, in support of the motion, that Mrs. Harkins, on the most 
libéral estimate, would be fully compensated for the loss she has sus- 
tained by the payment to her of a sum of money which would yield an 
annual inferest equal to the one half of her husband's yearly income at 
the time of his death. The deceased husband was an ordinary laborer, 
30 years of âge at the time of his death, and had been earning $1.35 
per day, or at the rate of $400 a year. A person of his âge, ail other 
conditions being favorable, could purchase an annuity of $200 by the 
payment of the principal sum of $2,680, which latter sum, it is con- 
tended by defendant's counsel, should be the maximum damages to be 
alloWed to the plaintiff. This basis of calculation is, however, much 
too narrow. The question for the jury was, what was the life of her 
husband worth to the plaintiff in a pecuniary point of view? And in 
answering that the jury were not necessarily confined to a calculation of 
the husband's wage-earning capacity only. The life of an honest, in- 
dustrious, and kind-hearted husband and father, exclusive of mère af- 
fection and sentiment, has for his wife a money value in addition to 
what he may be earning by his personal labor or business. We do not 
know on what principle the jury proceeded in making up their verdict. 
It is not charged that they were actuated by improper motives, the only 
reason urged for the motion being that the damages are excessive, what- 
«ver may hâve been the basis of calculation. Where this is the sole ob- 
jection, the court must be clearly convinced that the sum awarded is 
grossly disproportioned to the loss sustained before granting a new trial; 
and, although, in our opinion, a smaller sum would hâve been a sufficient 
aUowance, we are not able to say that this verdict is so excessive and 
exorbitant as to justify us in setting it aside. The verdict does not give 
"the plaintiff so much more than she is fairly entitled to, and in the like 
proportion inflict a wrong and hardship on the défendant, as to offend 
the sensé of justice of every reasonable person who may be familiar with 
ail the facts of the case. The case was given to the jury with spécial 
instructions on the computation of damages, and we are not disposed to 
interfère with their verdict because they hâve made a somewhat higher 
award than we should bave done. It is impossible to lay down any ex- 
act rule of assessment in actions of tort. The jury are the judges of the 
facts, and the court will not usurp their duty or nullify their judgment 
except in an extrême case. A verdict is the expression of the sensé of 
the jury on the questions of fact intrusted to their judgment for décision, 
and it is only where they bave exceeded ail just and reasonable limits 
in giviug damages that a court will interfère; and the excess must be 
glaring and flagrant to demand such interférence. This verdict isnot 
so large as to induce the belief that the jury were influenced by partial- 
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ity or préjudice j nor e& cleariy wrorig>nd unjustifiable as' te require a 
new trial, i We feel constrained, therefore, to refuse the motion, and it 
is so ordered. 

Dallas, Circuit Judge, ooncurs. 



RoBisoN V. McCkàcken et d. 
iCpeuit Cmtrt, S. D. New Tork. Angust 23, 1893.) 

1. Bailboab Companies— Construction Contraot— Vaumtt— Intbbest or Dirict- 

ORS. , ■ , ■ 

A radlroad company, a oorporation in lorm only, by Its président entered into a 
construotion contcaot, TCtaeresy défendants agreed to complète libe superstructure 
of tha road, fnmlsh materlfus, and e^uip it by a certain date, and in payment 
tberef or certiflcates f oir (1,^,000 6t Its iull-paid stock and (l,«Op,000 of first mort- 

§age bonds, comprising the raitire capital stock and bonds, wecé'tb be delivered to 
étendants. On tbe day of tne contract, and oontemporaneously tberewitli, défend- 
ants agreed with plaintiiT, aotlng on behalf of certain directors wbo were the ac- 
tual stookholders, that if tbe oontraot was complied with on the part of the Com- 
pany they would pay to hinj one half of the net profits realized from the contract 
out of the stocks and bonds. Thé road was completed. Onâ bijnâred and fifty 
tbousand dollars was deterininedy without formai accounting, as the proportion of 
net profits due plaintifC, 150.000 of Vfhich vras paid. Held, that though the con- 
tract was voiâable,'yet bémg an exèouted ohe, and no stotkhblders or crëditors ol)- 
' jeoting,, défendants couldnotjrktàinUie balancé of the amotint which they agreed 
to pay compiainant. L 

2. SaMB— FaLSB ÈBPREBÉNTATlÔirg. . 

The alleged fact that defeàdàiiktswëre itidnced to enter Into the agreement as to 
amount of, profits by falso riStiireseptatipns as to the ampunts remaining due for 
, right of ' Way, and as to l^e âmoùnt of work done, oould not entirely release de- 
fendants ïrom liabllity, blit coàld dtily go ih réduction of the recovery. 

8. 'SAMB— NBW TRIAl-HDOMRRiOlMi»«)'SfBBDIOT. 

Xn an action for the rem^iaii^, .$100(000 due plaintiff under the. contract, after a 
trial oécupying 10 daysl a *i-b«u'ot'Wàs retûrned forplaintift forthefull amount, 
lëss $7,S0O, which sum represented one.half of the amount paid by défendants for 
the assignaient of ajudgmppt againgtthe road. lïeidthat, this part of the ver- 
dict'béing a compromise, th's s&hie would nbt be set aside because défendants were 
not oredited with the wlible amount of the judgment. 

Àt Law. Action by A'^ilJard F- Bobison against William V. Mc- 
Oracken & Co. On motion by défendants for a new trial. Denied. 
Fbflfcr S«)ay»ie, for plaintif. ; 
MjUonL. Souihard, fof disîeadwata. 

Shipman, Circuit Judge. This is a motion by the défendants for a 
new trial of an action at laW, wherein a verdict was rendered for the 
plaintiff. .î 

In February, 1886, David Roibîson, Jr., James M; Ashley, John 
Cnmmings, William Baker, ail of Tolède, Ohio; L. G. Mason, Edward 
Middleton, and A. W. Wright, ail of the state of Michigan, — formed a 
corporation by the name of the Toledo, Saginaw & Muskegon Railrotid 
Company, to build a railroad of 96 miles in length from Muskegon, 
Mich., to a point near Ashley, in that state, where it would intersect 
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with the Toledo, Ann Arbor & North Michigan Railroad. At the time 
the said corporation was formed, Messrs. Robison, Ashley, Curamings, 
and Baker each subscribed for 500 shares of stock, Mason and Wrigbt 
each subscribed for 50 shares, and Middleton subscribed for 1 share. 
Wright's and Middleton's subscriptions were merely formai, to enable 
ths corporation to comply with the laws of the state of Michigan, and 
hâve a sufficient number of Michigan directors, and the plaintiff claims 
that Mason's subscription was of the same character. Checks for 5 per 
cent, of the amount of the subscription were delivered to the Ireasurer, 
which were not intended to be collected or paid, and which were sub- 
sequently returned to the makers. Articles of association were signed, 
the seyen subscribers were chosen directors of the company, Mr. Robi- 
son was chosen président, and the coporation, having thus formally com- 
plied with the statu tes of Michigan, was deemed to bave a légal exist- 
ence. Stock certificates were issued for the purpose of enabling the 
directors to qualify, but no more stock was issued until it became nec- 
essary to perform the contract with the défendants, which will be here- 
after stated, and then it was ail issued in the name of and delivered to 
them. Assessments were neither made nor paid upon the original 2, 101 
shares, nor were calls made in the ordinajy way upon stockholders, but, 
when money was needed, Robison would request each of the othér To- 
ledo promoters of the enterprise to pay one quarter of the required and 
designated sum, which was done. 

It is manifest that outside of local aid, by way of gifts or deeds for 
the benefit of the road, they fumished the material financial strength 
which was réquisite for the development of the enterprise, and they 
claim that they were the only persons who were financially responsible 
for its success or failure, and who were and continued to be the bonafide 
stockholders in the corporation. Mr. Mason insists that he was a stock- 
holder, and that it was by the others understood that he was to bave 
20 per cent, of whatever profits might arise to the stockholders or di- 
rectors, after the construction of the road. Whether he was or was not 
an actual stockholder, and whether or not it was understood that he was 
to participate with the other four in the profits of the enterprise in case 
of success, or bear the losses in case of failure, could not be decided in 
this case. If he was a stockholder, he found and now finds no fault 
with contracts for the building of the road by which stockholders or di- 
rectors were to bave profits. So far from seeking to set aside contracts 
which his associâtes made, he craves to participate in their benefits. 
The road was built or procured to be built in the name and under the 
form of a corporation, but the enterprise was conducted by and for the 
exclusive benefit of ail the actual stockholders, viz., the four Ohio gen- 
tlemen and Mr. Mason, if he was acting in conjunction with them, or 
without him, if his interest was, like that of the other Michigan stock- 
holders, merely nominal, and not actual. The contract for the division 
of profits was not made to shut ont Mason if he was a stockholder, but 
was made upon the theory that he did not want to be a stockholder. 

On October 2, 1886, the railroad company, by its président, entered 
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into a coritract with the défendants, W. V. McCracken & Go., by which 
it agreed to cause a line of railroad from Muskegon, Mich., to a point 
near Ashley, in that state, to be surveyed and located, and to procure 
the righta of mf and lands for that purpose, and to procure the road- 
bed to be graded, and adéquate supply of cross-ties to be delivered 
along the line of the railroad, and to bave the same completed and in 
readiness for the laying of the cross-ties by August 1, 1887. McCracken 
& Co. agreed to furnish materials for and construct ail culverts, trestle 
work, and bridges, to lay the cross-ties, and to construct and complète 
the superstructure of said road and to equip it by January 1, 1888. 
The railroad company was to deliver to McCracken & Co. , in payment 
of the materials and work, certificates for $1,600,000 of its full-paid 
stock and $1,600,000 of its first mortgage bonds, which were ail its 
stock and ail its bonds, until the extension of its road beyond the east- 
erly terminus thereof. Thus the entire capital stock and the entire issue 
of bonds wéretd be delivered to McCracken & Go. 

On thé same day, ahd contemporaneously with the contract just 
named, MdCraoken & Co. agreed with the plaintiff, Willard F. Robison, 
who is declared by him to hâve been acting in behalf of his father, David 
Robison,' Jfi, and Messrs. Ashley, Cummings, and Baker, that, if the 
conditions oï the foregoing contract were complied with by the railroad 
company, they will pay to him one half of the net profits realized by 
the contractors from the performance of the contract out of the proceeds 
of the stock and bonds. As the entire capital stock and bonds ofthe 
company were to be delivered by the railroad company to McCracken 
& Co. , it is manifest that the substructure was to be paid for in some 
other way or some other funds, either by said corporation or by the 
persons for whom the plaintiff was acting; and as the plaintiff was tore- 
ceive no part ôf the profits unless the conditions of the building con- 
tract were performed by the corporation, they obviously were under a 
very strong inducement to see to it that the contract was performed. 
The railroad corporation proceeded with its part of the contract, th& 
contractors entered upon the work-of constructing the superstructure, 
and on April 5, 1888, work thereon was nearly completed. It had been 
in running order, and was running for traffic during the winter of 1887- 
88. On April 6, 1888, McCracken & Co. were engaged in negotiations 
with the Grand Trunk Railroad Company to purchase' the entire stock 
and bonds ofthe railroad, which negotiations were known and approved 
by David Robison, the président of the new company. He was desir- 
ous that the amount of net profits which he and his associâtes were to 
reoeive should be forthwith determined, and a verbal agreement was 
reached that McCracken & Co. should pay, without a formai accounting, 
thesum of $150,000, as the proportion of net profits which were to be 
paid under the contract of 1886. The agreement was reduced to writ- 
ing, and was expressed in the follôwing manner. McCracken's propo- 
sition was: 

"That in llèu of the profits therein provided for, that is, provided for in the 
contract of Octoher 2, 1886, we shall pây toyou the gross sum of $150.000» 
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to be paid as follows: Our promissory note for $20,000 of this date, payable 
six months after date; our promissory note of this date for $30,000, payable 
nine months after date, and $100,000 to be paid by us twdyears from May 1, 
1888, or as soon bef ore that time, " — and so on. 

The letter of acceptance is as follows: 

"I ara willing to make the modification you suggest, and herebyaccept the 
proposition and ofifer you malie in your letter of to-day, above referred to, in 
lieu of said contract, and ail conditions and obligations of the former con- 
tract are hereby canceled, and your proposition of to-day is accepted in lieu 
thereof." 

The défendants paid the plaintiff $50,000 as the two notes therefor 
respectively matured, but refused to pay the $100,000 when it became 
due; whereupon the plaintiff brought this action of asmmpsit upon the 
second contract to recover that sum. As a défense upon matters of 
fact, the défendants alleged that David Robison had induced them to 
enter into the contract of 1888 by misrepresentations in regard to the 
amount due for unpaid rights of way and in regard to the amount 
of unperformed work. The jury found for the plaintiff to recover $100,- 
000, less $7,503.75, one half the amount paid by the défendants for the 
assignment of a judgment in favor of one Glann against the railroad Com- 
pany. The défense, as matter of law, was the invalidity of the con- 
tracts of 1886 and 1888, because by the original contracta four directors 
had secretly provided for one half of the profits which should arise out 
of the construction of the road , and it was claimed there could be no re- 
covery, because, the contract being void, no action could be maintained 
npon it or upon its successor. The défendants invoke the aid of the 
principle which denounces the action of directors of a corporation who, 
professing to be ita agents, and to be contracting in its behalf, secretly 
agrée for a private and personal benefit to themselves, or agrée to sdl 
their officiai influence for personal gain, and assert the just doctrine that 
" no action can be maintained on a contract, the considération of which 
is eitherwicked in itself or prohibited by law." Armatrong v. Toler, 11 
Wheat. 258. The décisions of the courts of the United States hâve 
been most strenuous in demanding that the directors of corporations 
shall act disinterestedly in contracta which they make in behalf of the 
corporation for which they act, and in setting aside tainted con tracts 
which the corporation refused to abide by, or in setting aside con- 
tracts between a director or an agent and a third gerson for the sale of 
officiai influence. WardeU v. Railroad Go., 103 U. S. 651; Thomas v. 
RaUroad Co., 109 U. S. 522, 3 Sup. Ct. Rep. 315; Woodstock Iran Go. 
V. Richmond & D. Extension Go., 129 U. S. 643, 9 Sup. Ct. Rep. 402; 
West V. Camdm, 135 U. S. 507, 10 Sup. Ct. Rep. 838; Providence Tool 
Co. V. Nmris, 2 Wall. 45. 

It is manifest that the facts in this case are of a différent character 
from those which hâve ordinarily raarked contracts which are the sub- 
ject of just rebuke by courts. The corporation which entered into 
the construction contract was one in form only, and the agreement for 
construction and division of the profits was, in fact, made by ail the 
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àtockhold|éi^, if Mason was not a stoekholder. But, assuming the exist- 
ence of Màspiï'scharacter as a stoëkholder, and that an exorbitant con« 
tract of thé entire body of stoqkholders for their pwn pecuniary benefit 
can be seasonably attached by existing creditors, it is well settled that, 
as a gênerai rnle, contracts of a corporation, which were niade by direct- 
ors who obtainôd a personal pecuniary benefit thereby, are not, on that 
account alonè, *Gid, but are voidable at the élection of the parties who 
are affected by the fratid. This is clearly announced in Bamesv. Brmon, 
80 N. Y. 527; Ban v. RaUr'oadOo., 125 N. Y. 268, 26 N. E. Rep. 
145; OU Go. v. Marhury, 91 U. S. 587; and Thomas v. RaUroad Co., 
109 U. S. 622j8 Sup. Ct. Rep. 315. In th© latter case it is said, in 
substance, that those for whom the agent was acting hâve the option to 
avôid such a eontract, but tintilthey exercise their option, and season- 
ably show that 'it is their purpose not tO submit to thé act ofthe agent, 
the eontract îsîn existence, andîiB'nbt a nuUity. 

In this casej Mason, the rensaimiiig stoekholder at the time, has not 
dissentêd, but désires to enjoy the eontract. The corporation has never 
dissentëd. McGrackeu & Go., to whom the whole stock was issued, 
made both contracts, paid $50,000 upon the eontract of 1888, the last 
payment being nine months afler its date. Neither creditors nor the 
présent stockholders hâve ewr dissentêd. The case clearly falls within 
the gênerai rule which has been cited. It contains no circumstances 
wbich create ah exception, and àiake the eontract one which is abso- 
lutely void. The condition of the' défendants is this: They made a 
voidable con1;raGt with the plaiotiflPi which has not been avoided. The 
eontract is an executed one, the défendants received and sold the entire 
stock and bohds of the company, and hâve the fruits of the eontract, a 
part of which they hâve paid, and the residue of which they refuse to 
pay upon the ground that the eontract was illégal in its relations to the 
corporation. ' Gases'may arise where a court will havé nothing to do 
with the controversies in regard to the proeeeds of a business of an in- 
herently corrupt and wicked charabter, but this is not one of them. The 
weakness Of thé défendants' position is clearly disclosed in McBhirv. 
Oibbes, 17 How. 232; Brooksv. Martin, 2 Wall. 70; Pla-nters' Bank v. 
Union Bank, 16 Wall. 483; and RaUroad Co. v. Durant, 95 U. S. 579. 
In the latter caSe the court said: "The appellee cannot claim adversely 
to those for whom he acquired and holds the property. The rights of 
others, if such right? exist, do not concern him. He cannot vicariously 
assert them.'' 

The défendants' next point is that the court should havecharged that, 
if the jury found that the défendants entered into the eontract of 1888 
by means of fraudulent misrepresentations, the plaintiff could recover 
nothing. The eontract had not been rescinded. The défendants did 
not disaffirm, but set up the misrepresentations in défense, to reduce the 
plaintiff's demand to the extent of $60,000. They could disafifirm the 
eontract, or seek to recoup the damages arising out of the fraud. "By 
proving the fraùd and damage, the vendee may reduce the demand, 
where his injury is less than the priée paid, and where it is equal or 
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greater he may defeat the action altogether," Whitney v. Allaire, 4 Denio, 
554. In this case, the damages, as claimed, did not equal $100,000. 

The défendants' remaining point is that a new trial should be granted 
because the jury ailowed one half of theamount paid for the, Glana 
judgment, whereas, if they found for the défendants upon that itei», the 
whole should hâve been allowed. The jury were instructed, if they 
found that any sums were to be deducted from the $100,000, on the 
ground of misrepresentation, to state sepàrately the amount which they 
found upon the three items which were claiined by the défendants, viz. , — 
amounts paid by them for grading, right of way, and the Glann judg- 
ment. The jury returned a verdict for $100,000, with interest, less 
$7,503.75, with interest, and were inquired of what that amount was 
for. The reply of the foreman did not show, to my mind, that the jury 
found for the défendants upoh the subject of misrepresentations, but 
were of opinion that there were equities in favor of the défendants upon 
the Glann judgment, which should be worked out by allowing them one 
half of the amount which has been paid. That part of the verdict was 
a compromise. Upon a motion for a new trial of an action, in a case 
involving $100,000 and which occupied 10 days, I am not disposed to 
set aside the verdict because the jury were illogical in respect to $7,500, 
especially as the plaintiff had an equal right to say that he is the sufferer 
by the compromise. The motion for a new triai is denied. 



Steiner Fiée ExTiNorasHER Co. v. Crnr of Adrian. 

(CirevM Court, E. D. Michigan. Deoembep 14, 1S91.) 

1. Patents fob Inventions — Anticipation — Application op Old Deviob to Kbw 

Use— Chemical Fibb Bxtinguishers. 

Letters patent No. 147,432, issued Febniary 10, 1874, to John H. Btelner, oover 
in claim 4 a chemical fire eagine, consisting of a wbeeled frame, prorided with a 
generator or extinguisher, and with a hollow-Journaled réel, the latter havlng its 
Journal oonneoted permanently to the generator by a pipe, and being provided with 
a hose coupled to it, so that the fluid may be forced through the hose while wound 
on the réel, and the réel may be unwound to any desired length without kinking. 
Held, that this claim is void because of anticipation by patent No. 143,488, issued 
SeptemberS, 1873, to O. R. Mason, for an apparatus forthawing ice from water and 
gas pipes; and by British patent No. 100, granted Januaryl2, 1865, to William Russ, 
forban improved apparatus for distributing liquid mauure;" and British patent 
No. 3,510, granted August 13, 1868, to Edward P. G. Headley, for an apparatus for 
watering streets, etc., and extinguishing Ares, — sinoe ail thèse patents show the 
leading idea of a hoUow-journaled réel, and hose connected thereto, and there was 
no invention in applying the same to a chemical flre extinguisher by making the 
necessary connections with the other well-known éléments of such a machine. 

2. Same — New Result. 

The Steiner patent cannot be sustained on the ground that the journaled réel, 
the hose coiled thereon, and its connections, in the combination, promote the per- 
feot neutralization of the carbonic acid by the alkali, and diminish the liability to 
discharge any free aoid which may hâve escaped Irom the generator; for the 
patentée did not invent the instrumentality by which this resuit is achieved, and 
bis spécifications contain do hint that he either sought or expected such a resuit. 

In Equity. Bill by the Steiner Fire Extinguisher Company against 
the city of Adrian, Mich., for infringement of a patent. Bill dismissed. 
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PatJki' <St Burton, for complainant. 
John 0. "EUiott, for défendant. 

SWan, District Judge. This is a suit in equîty, founded on the al- 
leged infringement by défendant of the fourth claim of letters patent No. 
147,422, granted to John H. Steiner, for an "improvement in chemical 
lire extinguishers." The patent bears date February 10, 1874, and the 
application was filed January 6, 1874. The fourth claim of the patent 
is in thèse words: 

"(4) A chemical flre engins, consisting of a wheeled frame, provided with 
a generator or extinguisher, and with a hoUow-journaled réel, N, the latter 
having its journal connected permanently to the generator by a pipe. M, and 
provided with a hose, 0, coupled to it, as shown and described." 

The patentée précèdes the statements of the claims which he makes 
by the disclaimer: 

"I am aware that a hollow-journaled réel sueh as iised by me in this engine 
is not new, and therefore I lay no claim thereto, except in connection with 
tbe generator and the Connecting pipe, as shown." 

The défense dénies the originality of Steiner's improveraent and the 
infringement charged, and sets up twenty-six American patents of prior 
date to Steiner's as anticipations of the latter's patent, of which only 
three or four are insisted upon as material to the défense; and two British 
patents, neither of which is urged as embodying the improvement cov- 
ered by Steiner's patent. The American prior patents mainly relied 
upon by the défense are No. 102,431, to G. F. Pinkham, dated April 
26, 1870, for a fire annihilator; No. 131,414, to Stillson and Kley, for 
iinpro veulent in chemical fire engines, dated September 17, 1872; No. 
142,488, to 0. R, Mason,. for thawing ice from water or gas pipes, 
patented September 2, 1873; No. 142,637, for improvement in fire ex- 
tinguishers, to F. Latte, patented September 9, 1873, on application 
filed January 6, 1873; and No. 146,386, to John Dillon, for improve- 
ment in fiire extinguishers, issued on January 13, 1874, on application 
filed December 1, 1873. Upon the hearing there were offered in évi- 
dence, as sh.owing the state of the art, British letters patent No. 100, 
granted to William Russ, dated January 12, 1865, "for an improved ap- 
paratus for distributing liquid manure," and No. 2,510, granted to Ed- 
ward P. G. Headley, August 12, 1868, for "an improved hydraulic ap- 
paratus for watéring streets, roads, gardons, and other places, extin- 
guishing fires, attaching to fire engines, and other similar or analogous 
purposes." 

The first apparatus for the use of carbonic acid gas in the extinguish- 
ment of fires by a mingled stream of water and carbonic acid gas was 
the invention, of William A. Graham, who filed his application Decem- 
ber 27, 1851, upon which, July 9, 1878, letters patent No. 205,942, to 
his administrator, were issued. This had for its object "the extin- 
guishing of fires in a more expéditions and effectuai manner than has 
been attained by means heretofore used," which it effected by the de- 
livery of one stream, impregnated with and projected by carbonic acid 
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gas, generated substantially in the manner now in use, either from a 
fountain or generator mounted on wheels similar to those of common 
fire engines, or from a stationary tank, through fixed pipes or tubes, 
arrangea through a building. Ail subséquent machines using the com- 
bination of carbonic acid gas and water for the extinguishment of fires 
are simply improvements, real or supposed, of Graham's invention. As 
this agency can only be used beneflcially in the extinguishment of in- 
cipient fires, the dedderatum in ail apparatus of this kind is celerity and 
certainty, or, as put by Graham in his spécifications: "In extinguish- 
ing fires, time is money; time is life." 

Everylater effort towardsthe improvement of Graham's invention has 
aimed to meet this need, and secure the prompt and efficient discharge 
of the mixed fluid as the perfection of its use for the end designed. 
Steiner's improvement is in that direction, and is professedly a combi- 
nation of old éléments, though the défense dénies it even this merit, in- 
sisting that it is a mère aggregation of well-known contrivances. Its 
patentability is fùrther assailed on the ground that ail its co-operating 
parts, even if it be held a combination of old éléments, hâve been em- 
ployed forlike uses; and their adaptation to the fire extinguisher is not 
invention, but required only ordinary mechanical skill. While it is ele- 
mentary that a new and useful combination of old éléments entitles its 
originator to the protection of the patent law equally as if ail the élé- 
ments of his device were entirely new, yet the doctrine is qualified by 
the indispensable condition that the combination must be the resuit of 
inventiony which tequires the conception and development into practical 
working form of a new means or device for performing a useful function 
or functions. The conjunction of parts or mechanism for the production 
of the effect must be of the inventor's own devising. He must conceive 
its construction as an original création, not merely perceive the fitness 
of an exisfing contrivance to the required end. It must be the product 
of the constructive, not merely of the perceptive, faculties of the mind. 
This is simply stating in another form the settled rule of law that the 
application of a device to a new use is not invention. The inventor of 
a machine is entitled to the benefit of ail the usesto which itcan be put, 
no matter whether he had coneeived the idea of the use or not. The 
application of an old process or machine to a similar or analogous sub- 
ject, with no change in the manner of application, and no resuit sub- 
stantially distinct in its nature, will not sustain a patent^ even if the 
new form of resuit has not before been contemplated. Pennsylvania R. 
Co. V. Locomotive Engine Safety Truck Oo., 110 U. S. 494, 4 Sup. Ct. Rep. 
220; Roberts v. Ryer, 91 U. S. 150. 

There can be no doubt upon this record that the combination em- 
ployed by Steiner insured greater celerity, certainty, and efficiency in 
the application of the fluid upon the fire by the pipe connection and 
coupling between the generator and the hoUow-journaled réel, and 
thence into the hose wound upon the réel and permanently connected 
thereto, and necessarily, therefore, with the generator; and from the fact 
that the hose thus placed and connected permits the flow of the fluid 
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simultàneotisly.iherewïth.and canbeireadily unreeled to any required 
leagth, without liability; to kinking,îand thus, by the turningof the 
wayeock, theèontents of the generator can be imraediately discharged 
upon tke fire at the; will of the pipemaii . A striking , ptoof af the util- 
ity of thecombination is'found in tbefact that its main fea;fcures hâve 
been largely adôpted Binée its introduction in the Steiner machine. : The 
Adriaxi machine clearly lises the same means to the same ends as those 
employedin cbmplainant's. The apparent différences produced by the 
position of thfi reel> its generators, and the coupling and pipe connec- 
tions, and the absence of a réel case or oovering, are formai, not subi 
stantial. If , ! thereforé, Steiner's improvement is a patentable device, 
and bas not beeû anticipated by prier inventions, tbe case made by the 
pleadihgs and proofs entitles complainant to the relief pray éd. We 
Gome noTT to that inquiry, and the examination of the American prior 
patents. There is nothing antieipatory. of Steiner in the Pinkham pat- 
ent. Its scope is limited to a duplication of the generators, and the 
use of an issue ot discharge pipe common to both, and connectèd to the 
generators by branch pipes furnished with stopcocks, by the use of 
which one generator can be refilled whîle the other is in use. The réel 
or spool is used merely to carry the hose "when not required for use." 
In the Stillson and Kley machine the hose is wound upon a solid-jour- 
naled réel, and is permanently attached to the discharge pipe leading to 
thè generators. Tbe discharge pip» communicates with both tanks or 
igenerators through cooks so arrangea that when one is open thô other 
may be closed, thus permitting thé successive use of the generators. As 
compared with Steiner's, the striking defect of the machine lies in the 
necessity of unreeling ail the hose as a prerequisite to the discharge of 
the fluid. Whilè this difiSculty is in part obviated by winding the hose 
on the réel simultaneously from each end, the machine is not capable of 
such facile and expéditions use as is Steiner's. Indeed, the function of 
the réel in the Stillson and Kley engine seems to be only the carriage of 
the hose, not in any way to facilitate its manipulation by the pipemen, 
or to adjust its lengthto the exigencies of the occasion. The chief, if 
not the only, feature common to this and complainant's improvement, 
is the permanent attachment of the hose to the discharge pipe. This 
machine does not suggest the advantage of Steiner's. 

In Latta's machine the cylinder of the tank or generator is arranged 
and used "as a drum or spool upon which the leading hose that pro- 
ceeds from the extînguisher is reeled or wound." The objection to 
this device is the liability of tbe opeiiing from the generator into the dis- 
charge pipe to be left, by the unreeling of the hose, above the water Une 
©f the contents of the generator, the effeot of which would' be to permit 
the escape of the gas aïone, instead of using it as a force by which the 
fluidmust be ejected. In its présent form it is regarded as unreliable, 
and inferior to later devices, including Steiner's. Dillon's fire extîn- 
guisher is stationary, and consists of a partially tubular shaft, hung in 
half bearings, and revolved by a crank. To the tubular end of tbe 
shaft is connectèd aQ ingress pipe, which, in its turn, is attached to the 
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■v*ater supply in a dwelling or other building. The hose is wire-lined, 
permitting the flow of water Avhile coiled on the shaft, which Is used as 
à réel. The évidence in this record carries back the date of Steiner's 
invention to September, 1873, and therefore he was not anticipated 
by Dillon. This rend ers unnecessary cotnparison of the latter's device 
with coîtiplaiînant's. The Pinkham, Stillson and Kley, Latta, and Dil- 
lon machines béing thus elimiuated frora the inquiry, the effect of the 
Mason patent and those of Russ and Headley remains to be consid- 
ered. Mason applied for his patent May 10, 1873, — four months be- 
fore thé eatliest date which can be assigned to Steiner's alleged inven- 
tion. His is a device for thawing icé from water or gas pipes, and in 
form and àppearance is not unlike the réel and connections which 
Steiner employs. Examination of its parts reveals a still doser resein- 
blànce. His idea and mechanism were directed to thawing ice frora 
water atid igas pipes by meâns of a jet or stream of héated fluid injected 
agàiniat thé frOzen contents of thé pipe. "To this end," his spécifica- 
tions saj', "the invention iïonsists in combining a flexible pipe with a re- 
volving 'rSeel or drum, the pipe being coiled upon the drum, the con- 
struction bf parts being such that thé heated fluid can be forced through 
said drum and any desired lengthof pipe." The shaft of the réel, like 
Steiner'JS, is hollow part of its length, and to this part one end of the 
flexible pipé coiled on the réel is connected, wbile the open end of the 
réel shàft is connected by a pipe to a force pump, which is used to force 
a hot stream through the pipe coiled on the réel, one end of which pipe 
isthrustinto the froien water or gas pipe. "As the thawing out pro- 
gresses, the stream of hot water can be made to follow up closely by un- 
windingthe pipe from the drum; thus the beat can be applied just where 
the wbrk is to be donè." The spécifications further state: "It is évi- 
dent that a réservoir of steam might be connected with the open end of 
the shaft, and carried into the water or gas pipe in the same manner as 
I intrôducé water through the pipe." The claim of that patent is: 
"The Coin bina tion of the flexible pipe with the réel or drum having the 
hollow shaft and coupling, through which the fluid is delivered to the 
pipe." 

It isadmitted that this patent shows two éléments of Steiner's im- 
provement, viz., the hoUow-journaled réel, and the pipe permanently 
connectiag with it. It is also admitted that "the wheeled frame pro- 
vided witn a generator or extinguisher, * * * and provided with a 
hose," are old, and had been combined before the issue of the Steiner 
patent; and that the nozzle, with valve, was an old and well-known de- 
Vice, understood as an essential part of a hose when used for fire-extin- 
guishing purposes. The combination claimed as the patentable merit 
of Steiner's extinguisher is that of the hollow-journaled réel, with its 
connections to the generator, and the connection of the hose to the out- 
let to the hollow journal, and that thereby, "in an organized machine 
of that clasS of fire extinguishers, he secured by such organism useful 
results néVer before attained." While Steiner's device facilitâtes the 
manipulation of the hose, and the certain and speedy discharge of the 
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fluidj itis plain that the combiiifttion which produces thèse effects bas 
its ftntitype in Mason's machine, which itself is at least of questionable 
origiûality, and that Steiner bas merely found a new use for the very 
meobanism of Mason, The latter's suggestion that "a réservoir of steam 
migbt hé eonnected with the open end of the réel shaft," is, indeed, su- 
perfiiîous to prompt that idea. ; Equally patent is the attachment of the 
combination to the fire extinguisher. The use of the hose réel, tbe 
hbse^ nozzle, and Connecting pipe in combination being old, and "tbe 
fact that water will flow through a hose wound on a réel if the diameter 
of the réel is large enough, and the curves or angles are not abrupt, be- 
ing a matter of common knowledge, which no one can appropriate to his 
owii use to the exclusion of the public," as is said in Preston v. Manard, 
116 U. S. 664, 6 Sup. Ct. Rep. 696, and, afortion, the known fact that 
watèr can be forced through a hose coiled on such a réel by tbe expul- 
Sive Power ofcarbonic acid gas, left, in my judgment, no merit in Stein- 
er's deviee but the application of the éléments of this combination to tbe 
fire extinguisher. The results he obtained by its use are the same in 
characiter sa those obtained by Mason and the British patentées Russ 
and Headley. The case strongly resembles those of Roller-Mill Go. v. 
Wdker, 138 U. S. 124, 132, 11 Sup. Ct. Rep. 292; Eledriç Co.\. La 
Rue, 139 U. S. 606, H Sup. Ct. Rep. 670; Blakev. San Francisco, 113 
U. S. 679j 5 Sup. Ct. Rep. 692. See, also, Pmnsylvania R. Çb. v. Lo- 
comotive Engine Safdy Truck Co., 110 U. S. 490, 4 Sup. Ct. Rep. 220, 
and cases there cited. 

The argument is pressed that one eCTect of the hollow-journaled réel, 
the hose coiled thereon, and its connections, in combination, is to pro- 
mote thef perfect neutralization of the carbonic acid by the âlkali, and 
diminish, if it does not fuUy prevent, the liability of the discharge of 
free acid whioh' may bave escaped from the generatoT; that by the agir 
tation of the fluid by theïeel, and the retardation of its passage to the 
nozzle, occasionôd by the coiled hose, the acid and alkali aremore tbor- 
oughly mingled. While this may be true, the fact remains that Steiner 
did not inveilt the instrUmentality by which that resuit js effeçted; nor 
does he seem to bave forecast, or even suspected, the effect. His spéci- 
fications are: barren alike of etatement and intimation from whioh it can 
be inferred that he either sought or expected that advantage from the 
combination. Both on the ground, therefore, that this function of his 
devioe is not patentable, because the means used to produce it are old, 
and for the reason that the: claim of the inventer cannot be expanded to 
include more Ihan bis. application warrants, this argument cannot avail. 

But, if wrong in the conclusion that there is praçtical identity in the 
Mason and Steiner devices, the state of the art, as shown by the appa- 
ratus covered by British letters patent to Russ in 1865, and to Headley 
in 1868, seems to be conclusive that the very arrangement of parts for 
which Steiner claims was embodied in those machines; Headley'a es- 
pecially. He says in his spécification, for "hydraulic apparatus for wa- 
tering streets, etc., extinguishing fires, attaching to fire engines, and 
other sirailar and analogous purposes." "Upon a suitable locomotive 
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frame, to be propelled by hand or otherwise, I mount a windlass or 
drum, the axis of which I make hoUow. Upon this drum I wind any 
required length of flexible tube or pipe, one end of which I connect with 
the hoUow axis of the drum upon which it is wound, and the free end 
of which tube or pipe I fit with suitable connections for attaching it to 
hydrants or standards supplying water under pressure. To the end or 
ends of the hollow axis or drum I attach suitable distributing média. 
The axis is fitted with a handle for winding the pipe, which runs oËf as 
the frame is moved, and on again when required." The mode of using the 
apparatus is as foUows: "The end of the flexible pipe being connected 
to the hydrant or standard, the frame, windlass, and coil of pipe are 
moved, as required, to a greater or less distance, and distribute the wa- 
ter as the apparatus travels; no locomotive tank or other water container 
being necessary." Russ' improved apparatus for distributing liquid 
manure is much like Headley's, except in particulars necessary to apply 
it to the spécial use for which it is desighed. Both thèse machines seem 
to me to anticipate ail that is embodied in both Steiner's and Mason's, 
and clearly to deprive both of any vestige of original! ty. Thèse patenta 
do not appear to hâve been caJled to the attention of Judge Mobris, aa 
appears from the transcript of the record in the case of Extingvisher Co. 
V. HoUotoay, 43 Fed. Bep. 306. The bill must be dismissed, with costs. 



Brickill et al. v. The City oi" Bàltimoee. 

(Circuit CawrU D. Maryland. November 11, 1893.) 

Fatknts iob IxraNTioNs— Actions tob Ïntbikoeuent— Btatb SrATUTsa or LairiÀ.- 

TION. 

The weight of jndicial opinion being tbat state statntes of limitation, are not ap- 
plicable to actions in fédéral courts for Infringements of patents, a circnit court of 
the United States, although Of the contrary opinion, in the absence of any authori- 
tative décision of the question by any appellate court, MU sustaln a demurrer to a 
plea of such statute in an action on the case for inf ringement of a patent, where 
part of plaintifC's claim is within the saving clause of Act Cong. June 18, 1874, re- 
pealing the previous limitation of such actions, and where there must be a trial in 
any event, and the question may be considered on appeaL 

At Law. Action by William A. Brickill and others against the oity 
of Baltimore for infringement of letters patent No. 81,132, issued to 
plaintifif Brickill, August 8, 1868, for an improvement in "feed-water 
heaters for steam fire engines." A demurrer to the déclaration, on tbe 
ground that the patent was void on its face for uncertainty, waâ over- 
ruled. 60 Fed. Rep. 274. The cause is now heard on a demurrer to 
defendant's plea of the state statute of limitations. Demurrer sustained. 

Raphad J. Mosea, Jr. , A. 0. Trippe, and Artkwr Steioart, for plaintiËfs. 

Albert BMiie, for défendant. 

MoBEis, District Judge. This is an action on the case for infringe- 
ment ofa patent for improvement in feed-water heaters for steam ôre en- 
v.52F.no.8 — 47 
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gines. !j ïîje.pateaat waS .issued August 18, 1868, and expired August 
18, 1885. ' TJsisJ suit waa entered August 15, 1891, 3 days les3 than 6 
yeàrs after thteiè;SpiraitioQ of the patent, and the déclaration allèges in- 
fringementbyt.&e défendant during the entire period of 17 years, from 
1868 to ,1885t flOvered by the existence of the patent- The défendant 
has pleadôdithe Maryland statute of Jinaitationsof three years, applica- 
Uë ta actions .<;>» the Oase!,and toithis plea the plaintiffs hâve demurred. 
Since the lerifl/atuient of.the tJnited States patent laws, the only statute 
enacted bycobgresslimiting actions for infringement of patents was the act 
of July 8,1870, whiish wasrepealed by theafttiof congress, June 18, 1874, 
adopting thejRevised Statutes* so that, exeept in respect to those mattera 
which corne within the saving dause of tJaatirepeal, the la,w^ was then left 
and remainsaiS it had beet^ prioivto the enactm«nt by congress ofany act of 
limitati^on.; (The contention! of the plaintiÉfs is that there is now no stat- 
ute of limitations applicable to actions for infringement pf patents, and 
the conteîition of tbeideftjndant.iBithat the statute of the state in which 
the fedéraj icourt la held isapjdicahle by.yirtue of sectipp721 of theRe- 
vised ^tatutlB, which provides that "th^ laws of thaseveral states, ex- 
eept wfceiliï tUedcOnstitntion, toe^tifis, or statutes of the United States oth- 
eïwise req-aire oriprovide^ishall bs regarded as rules pf décision in trials 
ateoHMîîOo.laWiiin the cpai^ts of the United. Statesi ia cases where thej 
apply." The'plaintifiFs contend that an action for infringement of a pat- 
ent is a case to which the above-quoted section 721 does not apply, be- 
cause such actions arise ont of rights creâted by an act of congress, as to 
which congress has given the fédéral courts exclusive jurisdiction, and 
that the seotipçbis pnlyaj^litjable to cases where ^be st^te and fédéral 
courts bave concurrent jurisdiction over the subject-matter. 

This question of the appli«abîlity of the statute of limitations of the 
seyçral .sta^tes tp, actions f9ririfringç.ment of patents has beeu frequently 
raised in thè circuit court df tlie United States, and hàs beéri variously 
decided. Thièrë'has as yet bêén'np authoritative deoMon byany ap- 
péHate coÙEt<' iin. th« présent condition of the adjudications on this 
qiljBStiôn, ehaii;i|é|| judgès and «Éteful tèxt writers hayé deçl^ted that the 
weight ofjùdici^ opinion iaihiat; the state statutes are iiot applicable, 
iûd it has beeh Sôî iield in the cirblîît court Pf the United States for the 
district of Connecticut, in a case now pending there^ for infringement of 
itJife Sfttne patent, betweeo ,th$s^ pli^infiffs and the city, pf JÇartfprd. 49 
Ifed. Rep, 372.'l The question h^lbeenîfullyarguedbefore me, and I 
Ijave been assistçdby the briefs^of pounsel, and particularly by the un- 
\as!ijally ablejandfxbaustive briftf fijfed by the counsel who then represented 
the oity pf Baltimore; but, iniyiew pf ,the faot that the question bas been 
^Jtraady çp often passed upon and ^Mfpussed by thocircuft courts, it would 
IjewselesB tp eijteT into a discqssipnjof the authorities. The s,etUement of 
iJ^e question m Jjstwait- for its (fmttpritative décision, by an appellate tri- 
bunal. I am free to say, however, that I find myself unable to concur 
in the reasoning by which the décisions adverse to the applicability of 

> See, alBO, Brickill v. City of Buffalo, 49 Sëà. Bep. 371, for .a like ruling. 
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the state statutes are sustained. There are, it is quite true, many rea- 
sons why cbng'réss should enaet a statuteof limitations expressif appli- 
cable to this peculiar character of property; but this, of itself, is no rea- 
Bon why, in the absence of sùcll législation, suits àrising out of patents 
should not be governed by the same rules as govem similar actions. I 
am not aware of any common-law action, growing out of private rights, 
even though granted by the United States, to which, in the ^.bsence of 
any fédéral statute, the state statute of limitations are not held applicable. 
McCluny v. SUlîman, 3 Pet. 270; Bank v. Dalton, 9 How. 522- Banh v. 
Hldred, 130 U. S. 693, 9 Sup. Ct. Rep. 690; L^ngwellv. Warrm, 2 Black, 
599; Amy v, Dubuque,m U. S. 470. ■ 

I do not appreciate the supposed force of the argument that because 
congress, in order to secure uniformity of décisions as to the construc- 
tion of the patent laws and the validity of patents, bas given to the 
fédéral courts the exclusive jurisdiction of questions of infringements, 
that, therefore, this class of cases should be the sole exception to the 
prevailing rule, which makes the state acts of limitations just as bind- 
ing upon the fédéral courts as they are upon the state courts; more espe- 
cially as the suprême court bas held that section 721, so far as it màkea 
the state laws rules of décision as to the competency of witnesses, is 
applicable to this very class of actions for infringement of patents. 
Vance v. Campbell, 1 Black, 427; Hausahnecht v. Claypool, Id. 431. If 
there be merely a doubt as to whether or not section 721 is applicable, 
the fact that not to hold it applicable would leave actions for infringe- 
ment of patents the only private actions not affected by any statute of 
limitations should, in my judgment, favor the construction which would 
make the statute applicable. McOluny v. SiUiman, 3 Pet. 270; Hayden 
V. Oriental Mlk, 16 Fed. Rep. 605; Qipp v. RaUway Cb., 50 Fed. Rep. 
164, 

Such is my opinion, notwithstanding the weight of authority which is 
claimed to be against it, and if there were no appeal, or if the whole of 
complainants' case were eut off by the statute pleaded, I should feel called 
upon to overrule the demurrer ; but in view of the doubt in which the ques- 
tion rests, and of the fact that part of complainants' claim is within the 
savings of the repeal of the statute of 1870, and that there must be a 
trial in any event, and that the question will probably, in any event, 
be carried up to an appellate court, I think it best that I should yield 
my own judgment, and let the whole case go to the jury. The repeal 
of the statute of 1876 saved to suitors the right to bring suit for any 
infringement occurring before its repeal, within six years from the ex- 
piration of the patent; therefore any infringement by the défendant prior 
to Jtine 18, 1874, is within the provisions of the fédéral statute. If at 
the trial of this case the verdict should be ia favor of the plaintiff, it 
will be proper that the jury shall find separately the amount of damages 
prior to June 18, 1874, and the amount of damages subséquent to that 
date, so that, however the question of limitations may be ultimately set- 
tled, there may be no difficulty in entering a proper judgment without 
a second trial. For the purpoaes of this case I shall sustain the demurrer. 
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Celluloïd Manuf'g Co. v. Ablington Mancf'g Co. et al, 
(Circuit Cov/rt of Appeals, TlUrd CirouU, November 15, 1892.) 

Patents fok Isybutioiis— Limitation ov Ci.Ani. 

Letters patent No. 199,908, Issued Febrnary 6, 1873, to the Cellaloid Manufaotur- 
Ing Company, for an "improvementin the manufacture of sheets of celluloïd and 
other plastic compositions, " whlle oovering an invention of a primary cliaracter, 
and therefore entltled to a libéral construction, are restrlcted by the terms of the 
claims and spécifications to the use of a slab of celluloïd f astened for the purpose 
of plantng into thin sheets to a Krooved or ohanneled plate through the agency of 
heat, pressure, and the contractile energy of the material in oooling, and are there- 
fore not inf rioged by a devioe made under patent No. 387,947, Issued August 14, 
1888, to Francis Curtis, wherein the oelluloid slab is held on a perfectly smooth 
plate by atmospherio pressure and adhésion only. 44 Fed. Rep. 81, affirmed. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

In Equity. Bill by the Celluloid Manufacturing Company against 
the Arlington Manufacturing Company and others for infringement of 
a patent. The circuit court dismissed the bill, (44 Fed. Rep. 81,) and 
complainant appeals. Affirmed. 

Rowland Gox and Frédéric H. Betts, for appellant. 

John R. Bennett, for appellees. 

Before Acheson and Dallas, Circuit Judges, and Walbs, District 
Judge. 

Acheson, Circuit Judge. This is an appeal from the decree of the cir- 
cuit court of the United States for the district of New Jersey in a suit in 
equity bronght by the Celluloïd Manufacturing Company, the appellant 
hère, against the Arlington ManUfactûting Company and others, for the 
alleged infringement of letters patent No. 199,908, dated February 5, 
1878, for an "improvement iû the manufacture of sheets of celluloid 
and other plastic compositions," granted to the first-naraed company, 
as assignée of John W. Hyatt, the. inventer. The case, as presented 
to us, involves the single question of infringement, and the détermina- 
tion of that question dep^ds upon the construction ito be given to cer- 
tain of the. claims of the patent. The invention (the spécification of 
the patent déclares) " relates to an improved apparatus and process for 
the manufacture of sheets of plastic composition, and, in the présent 
instance, is applied to the article known as 'celluloid.'" At the open- 
ing of tlie spécification the foUowing explanatory statements occur: 

"Heretofore the great obstacle to succeasfully planing or reducing plastic 
or pliable material to sheets, by securing it upon a surface and then feeding 
it to a fixed cutting edge bas beeu that the material waa apt to rise from the 
sarface supporting it, and ride up thë knife; thus cutting the material irreg- 
ularîy, or arrestîng the opération. Héhce, to hold the slab of material flrmly 
Upon the surface sustaining it pending the opération of shaving or planing 
it into strips has been esteemed a great desideratum, and is one of the ob- 
jeets effected by the mechanism and process hereinafter set forth." 

"The objects of the invention are accomplished by causing ihe union in a 
single slab of a number pf sheets or pièces of celluloid, this being eSected by 
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means of pressure and heat, whioh contemporaneously amalgamate the sheets 
jnto a slab, and also force portions of the nnder side thereof into channels or 
inclined grooves in the surface upon which the slab rests, which grooves are 
80 arrangea that upon the hardening and shrinking of the material the por> 
tions thereof in the grooves operate as a séries of booka or clutcbes to retain 
the slab in place, after which the plate supporting the slab is placed upon a 
machine for planing, whereby the material is shaved or planed oft in sheets 
or pièces of any desired thickness, according to the capacity of the machine, 
the sheets being subsequently dried in open f rames, whereby they acquire and 
retain formation." 

It is further stated that unseasoned celluloid, when heated above 
150° Fahrenheit, becomes plastic, and can be easily manipulated so 
long as it is warm, but, becoming cool, it hardens, and while losing its 
calorie bas a slight tendency to shrink. The spécification proceeds to 
set forth an apparatus whereby the objects of the invention are accom- 
plished, and describes the base or bed plate, upon which the slab of 
celluloid is to be mounted, as having in the central portion of its up- 
per surface a slightly raised boss, the entire upper surface of which is 
covered by grooves and intermediate ridges or élévations; thèse grooves, 
on either side of the vertical longitudinal center of the boss, inclining 
inward and downward towards the vertical central longitudinal plane 
of the plate. The purpose of this construction, it is stated, niay be 
effected, though not so satisfactorily, by means of apertures of any de- 
sired form which hâve an inclination downward towards the said plane; 
the apertures, or some of them, on opposite sides of the said center of 
the plate, having similar inclinations towards the said central plane. 
The described opération of forming the slab and fixing it securely upon 
the plate is briefiy this: A number of rough sheets of crude cellu- 
loid are superposed, one above the other, upon the bed plate in a 
chase or mold, and by the application of hydraulic pressure and of 
heat the celluloid is softened and solidified, the lower part of the plas- 
tic mass being forced into and completely fiUing the grooves on the face 
of the boss. Then, after the application of water or other cooling agent, 
whereby the celluloid is chilled and hardened in place, the chases, or 
sides of the press, are renioved,"and the material is found in a homoge- 
neous slab secured upon the boss." The spécification hère states: 

"Being exposed to the air, the celluloid shrlnks somewhat, which causes 
the portion thereof which bas been forced into the inclined grooves to operate 
as clutcbes or hooks, grasping the métal with immense power, and holding 
the slab flrmly by a tension towards the center against any movement or force, 
either latéral or upward. Thus is the prime object of the invention accom- 
plished." 

We do not deem it necessary to set forth with particularity the other 
two steps of the Hyatt process, namely, the cutting and drying of the 
sheets, and hence we pass over so much of the spécification as relates 
to the same and to the devices employed therein. Near the close of 
the spécification we find the following paragraphs relating to the first 
step of the process: 

"It is obvious that, after one of the slabs bas been shaved off, leaving only 
a tbin hlm of celluloid upon the plate, a second slab may be secured thereon 
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by meana of d6lfodîdni'beiïieiit, or other suîtàble solvents, that will oauae 
the slâb to uttitë hoihttjiienéously Witbthé'fllm remainingupon the plate, when 
the sîab tbù3 atïaéhêè'Hiay be m-Àni^kiltitéd the samé as thOàgh'Seeùred upon 
the plate iû the 'lùanriet'ffrSt abovedetsited." 

"The plafe,' A,' nîa.y'be grooved laterally or other wise, and bars o£ wood »e- 
cured ia the groûvés 'softs to be flush with, or slightly above, the surface of 
the plate, and thë slâb formed upon tbis formation." 

Then foUoviîg this pregnant statement: 

"The purpose of retaining the slab in position may be effected also by ver- 
tical apertures in the plate, or, in fact, apertures or élévations of any order in 
or upon or about which the plastic composition oan be forced, and there per- 
niitted to hardën; the essence of this élément of the invention being to aflUx 
a plate (slab) of plastic Oomposition upon a plate immovably by conibined beat 
and pressure and subséquent cooling. " 

The patent bas 31 claims, but infringement by the défendants of the 
28th, 30th, and 31st claims only is aÔîrmed. Those claims are as fol- 
lows: 

"(28) The within-described processofmakingsheetsof plastic composition, 
which consists — First, in forming aûd oausing the adhésion of a slab of the 
composition to a plate; second, subjecting such slab to the opération of a plane 
to ceduce it to sbeets; and, thlrd, drying the sheets ttius produced in a frame, 
aubstantially as set forth." 

"(30) A slab of plastic composition, flxed upon a bed or plate by the meana 
aubstantially as herein speciûed, for the purpose of enabling the division or 
planing of the slab, substantially as set forth." 

"(31) A plate carrying a slab of plastic composition afflxed thereon by 
means of beat and pressure, aubstantially as set forth, and for the purposes 
specified." 

The court bélow was of the opinion that the letters patent in suit are 
limited to an apparatus and process whereby the alab of celluloïd is affixed 
to a aupporting surface during the opération of plàning it into sheets by 
the employment of the contractile power of the material developed in the 
cooling of the heated mass, and therefore adjudged that the défendants 
did not infringe aUy of thé clàima bf the patent by the use of an all- 
metal plate, having a perfectly smooth surface, to which the block of 
celluloïd is held by atmospheric pressure and adhésion only, agreeably 
to the metbod described in and covered by letters patent No. 387,947, 
dated August 14, 18§8, isaued to Francis Curtis, assigner to the Arling- 
ton Manufacturing Company, one of the appellees. The construction 
which the court below thus gave to the patent in suit is the same it re- 
ceived in the qase of Cdlvlmd Manufg Qo. v. American Zyhnite Co., 81 
Fed. Rep. 904, a suit on this patent in the circuit court of the United 
States for the district of Massachusetts, Mr. Justice Geay there deliver- 
ing the qpinioi)i of the court. If the court beiow was right in its views 
asto the scope oî the Hyatt patent, its conclusion upon the question of 
infringement was indisputably correct, for clearly, in the practice of the 
défendants' methodof securing the slab of celluloid to a smooth métal 
plate, the contractile force of the material is not utilized. This the ap- 
pellant's expert, Mr, Brevoort, concèdes. He testifies that in the de- 
fendauts' method " there is no holding due to the shrinking of the material 
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as it cools;" and he admits thatif the claims are litnited to a block flxed 
to the plate "by the power it exerts in shrinking, then the défendants do 
not infringe." 

We are therefore brought to the considération of the controUing ques- 
tion, what is the true construction of the patent in suit, with partionlar 
référence to the three claims alleged to be infringed by the défendants? 
Now, we agrée with the appellant that the patent describes and claims a 
process. But what is the nature of that process? The spécification 
gives no uncertain answer, From first to last — as our above quotations 
demonstrate — it lays spécial stress upon the shrinking quality of the 
celluloid in cooling, and its conséquent exercise of a contractile agency 
in holding the slab to the plate in a fixed position, while it is subjected 
to the stràin of the plane. Thus, at the outset, it is stated that, upon 
the hardening and shrinking of the material, the portions thereof in the 
grooves operate as a séries of hooks or clutches to retain the slab in 
place. Then, after desoribing the opération of forming the slab by heat 
and pressure, it is stated tKat upon exposure to the air the celluloid 
shrinks somewhat, which causes the portions which hâve been forced 
into the inclined grooves to act as clutches or hooks, grasping the métal 
with immense power, and holding the slab firmly by a tension towards 
the center against any movement or force, either latéral or upward. 
Then follows the signiflcant déclaration, "Thus is the prime object of the 
invention accomplished." In the face of this announcement, how can 
it be said that the utilizatlon of the contractile energy of the slab is not 
a necessary feature of the patented process? But this is not ail. The 
spécification proceeds to state that the purpose of retaining the slab in 
position may be effected by vertical apertures, or by apertures or éléva- 
tions of any order, in or upon or about which the plastic composition 
can be forced, aqd t.here permitted to harden; "the essence" of this step 
of the invention being to affix the slab upon a plate immovably " by 
combined heat and pressure and subséquent cooling." The subséquent 
cooling is thus declared to be of the substance of the invention. It will 
be perceived that Hyatt's real discovery was not that celluloid, in cooling, 
would shrink, but that the contractile energy thereby developed could 
be tumed to the achievement of that which had been "esteemed a great 
dedd^cUum," namely, the affixing of a slab of the material upon the sas- 
taining surface immovably; and the conception is well expressed in the 
first claim of the patent: 

"A slab of material seeured upon a surface through the opération of the 
power it exerts in shrinking aeting upon two or more élévations or dépres- 
sions on or in the surface on which the slab is placed. " 

The spécification throughout contemplâtes the înterlocking of the slab 
with the plate by its own action — its contractile power — under heat, 
pressure, and subséquent cooling. This is the underlying principle of 
the invention disclosed by the patent. No other agency for accomplish- 
ing the desired resuit is suggested, nor is any other fairly deducible from 
anything set forth in the spécification. The method, briefly referred to, 
of uniting homogeneously a second block with thé film of celluloid left 
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on the plate, obvîously is a mère modificàtioa of thefirst-describecl opéra- 
tion, and introduces no différent principle. Nor does the suggested 
form of plate, with bars of wood secured in the grooves, so as to be flush 
with or slightly above the surface of the plate, indicate any departure 
from the interlocking and clinching action. In his original déposition, 
Mr. Brevoort, upon this point, testified: 

"Thia methocl, like the Qrst one, contemplâtes an interlocking of the slab 
with the plate; the wooJ presenting, by reason of its structure, spaces within 
which portions of the block could penetrate and harden." 

This, we think, is the natural and correct view, and it is confirmed 
by the testimony of Mr. Hyatt, who states: 

"Before I made use of either of thèse particular forms of apertures, I 
caused the block of celluloïd to adhère to a pièce of coarse-grained wood, by 
means of solvents of the celluloid, and also by heat and pressure, which 
caused the celluloid to enter the pores or interstices of the wood, and which 
held thô blocks while being eut into sheets. " , 

^ Bnt, as we hâve seen, the défendants not only dispense with ail 
grooves, apertures, and élévations and their équivalents, — using a per- 
Ifectly sraooth surface ail métal plate, — but they employ a force to retain 
Ithe slab of celluloid in place entirely différent from that of the Hj'att in- 
jVention, and operating in a différent way. In a word, the two processes 
idiffer in principle. 

I Now, undoubtedly, where an invention is meritorious, and of a pri- 
:mary character, as seems to be the case hère, the patent should be liber- 
lally interpreted, so as to secure to the patentée his real invention as he 
Ihas disclosed it to the public by his spécification; and, if it be fora pro- 
(cess, he should be protectèd from the unauthorized practice of it by 
jothers, by whatsoever modes or fôrms of apparatus they may apply the 
jprocess. Tiighman v. Prodor, 102 U. S. 707; Machine Co. v. Lancaster, 
{l29 U. S. 263; 9 Sup. Ct. Rep, 299; Bene v. Jeantet, 129 U. S. 683, 9 
|8up. Ct. Rep. 428. The appellant's pretensions, however, far transcend 
jthe limits of thèse settled and just rules. Virtually the appellaot clairas 
'ail means, however differing in mode of action and principle from the 
jprocess described in the patent, whereby a slab of celluloid is caused to 
ladhere to a plate for the purpose of planing it into sheets. But a con- 
struction which would so expand the appellant's exclusive rights is al- 
|together inadmissible under the terms hère choaen to express the inven- 
tion. McQMn V. Ortrmyer, 141 U. S. 419, 12 Sup. Ct. Rep. 76. 

As was said with référence to a patent for a proeess in Tiighman v. 
ProctoT, 102 U. S. 729, 730, so is it to be said hère, that the true mean- 
ing of the claims is to be sought by comparing them with the context of 
the spécification; the description therein contained giving to the claims 
the proper construction and qualification. Moreover, claim 28 is tx- 
pressly for "the within-described proeess," and each of the three claims 
hère in question bas the clause, "substantially as set forth," which con- 
nects the claim with the spécification, and thus limits it. The Corn- 
planter Patent, 23 Wall. 218. 
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In this connection we deem it worthy of notice that claim 30, as orig- 
inally formulated, read: "A slab of plastic composition fixed upon a 
bed or plate by mechanical or adhesive action," etc.; but, pending the 
proceedings in the patent office, the applicant, by his own voluntary 
act, it would seem, amended the claim by striking eut the words, "me- 
chanical or adhesive action," and substituting the clause, "by themeans 
substantially as herein specified," — a change which appears to us to in- 
dicate an intention on his part entirely inconsistent with the position 
upon which the appellant now insists. 

Upon the most careful considération of the whole case, we cannot 
avoid the conclusion Ihat the court below rightly construed the spécifi- 
cation and claims of the patent; and accordingly the decree must be af- 
firmed. 



HuNT V. MoiJNE Plow C!o. 

Wircutt Court, N. D. HMtioIs, S. D. Ootober 81, 1893.) 

Patbkts pok Intentions— Liobn8b—Rotai,tt—Re8ci88ion of Contraot. 

Before the issue of a patent the patentée agreed to grant an exclusive Uoense to 
manufacture under it, in considération of the licensee's agreement to pay a certain 
royalty, the agreement providing that, if the lloensee should décide at any time 
net to continue making the patented device, then the license and the agreement 
Bhould he surrendered without damage to eitber party. The lioensee, having f ound 
that the patent, when issued, did not include ail the claims he aupposed it did, no- 
tified the patentée that he could not go on with the contraot, paid him royalty on 
ail the machines made up to that time, and proceeded to make others under a dif- 
férent patent, embodying suhstantial changes in the machine. Meld, that the pat- 
entée was not entitled to royalty after he received said notice. 

In Bquity. Suit by Homer H. Hunt against the Moline Plow Com- 
pany for an accounting for royalties for the use of a patent. Bill dis- 
missed. 

John 6. ManaÂan, for complainant. 

Bond, Adams & Richard, for défendant. 

Blodgbtt, District Judge. The bill in this case seeks an accounting 
from the défendant to the complainant for the use of a patent, of which 
the complainant is assignée, granted to George W. Hunt, September25, 
1883, for a "wheel plow." The facts as they appear from the proof are 
substantially thèse: The patent in question was applied for by George 
W. Hunt on the 14th of December, 1882, and in the spring of 1883, 
some time in April, he brought to the shop of the défendant in Moline, 
m. , a plow, which he represented was constructed in accordance with 
his patent. Some of the officers and managers of the défendant exam- 
ined the plow, and from that inspection concluded that it would be a 
useful and profitable plow for the défendant to manufacture; and after 
some negotiation the parties entered into an agreement, which is called 
"Exhibit D" in the proofs, in the folio wing words: 
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"This agreementi made and entered into by and between George W. Hunt, 
of Muscatine, lowa, and Moline Plow Co., of Molipe, 111., witnesseth, that 
whererts, aaid Gëo, W. Hurit is thè invèntôr of a sulky 6r wheel plow, an ap- 
plication for patent on wblcfi Was officially allowed on Marcb 2nd, 1883, and 
wheréas* aaid Moline FloWCo. are desirous of manufacturing aaid wbeel plow, 
it is hereby agreed that when the above-mentioned patent la issued to said Geo. 
W. Hunt heshall immediateJj jssue to said Moline Plow Co. a license for the 
exclusive manufacture oif said wheel plows under said patent in ail parts of 
the United States; alsp îor Manitoba and Northwest Territory, if patent is 
issued in Canada. In considération of the granting of said license, and the 
exclusive right to manufacture said wheel plow in territory above described, 
for the full term of life of said patents, the said Moline Plow Co. agrée to 
manufacture a suificient number of said wheel plows to supply the demand 
for them in said territory,' sp far as they are able; apd Ihey further agrée to 
pay to said Geo. W. Hunt a royalty of one dollar ($1.00) on each wheel plow 
nianufactured and sold until one thousand of said wlieel plows shall be sold, 
and a royalty of flfty cents (50 cts.) each on any number of said wheel plows 
that may be made and sold by said Moline Plow Company during the life- 
time of said patent in addition to the above-mentioned one thousand wheel 
plows. The royalty herein provided for shall be due and payable on Jan 'y 
flrst and .July first of each year, at Which limes the royalty for the total num- 
ber of wheel plows manufactured under said patent and sold by the Moline 
Plow Co. during the previous six ()S) months shall become due. It is fur- 
ther agreed that the Moline Flow Co. shall hâve a reasonable and suQicient 
timo in which to test the valu© and desirability of said wbeel plow as an im- 
plement to manufacture and seU» and, if they shall décide at any time that 
they do not wîéh to cpntinttp thç tb^nufacture âtid sale of said wheel plow, 
then this contràct,praRyiea9e or license issued und«r'it, shall be surrendered 
tosaid Geo. W. Hunt, without damage to either party. And it is further 
agreed that the said Geo. W.IIunt shall défend any Suit or suits that may be 
commenced or entered on accbunt qf the manufacture or sale of said wheel 
plow in the territory above mentioned, because of any claim that it may be an 
inlringeraent of any other patent or patents. Witness our hands this twen- 
ty-flrst (21st) day of April, A. D. 1883. 

. ;'^G. W. Hunt. 
"Moline Plow Co. 

"C. A. Bakeé, Secy. & Treas." 

Soon after this instrument was e^ecyted the défendant commenced the 
manufacture of plows in accprdance with the sainple plow which had 
been brought to defendant'a shops as aforesaid, and made about 100 
plows, which were put uppnthe market, embodying substantially the 
features a:nd éléments which were shown in the sampie plow which Hunt 
had furnished to the, défendant. The proof clearly shows that the fea- 
tures in the Hunt plow which attraoted the attention of the ofBcers of 
the défendant, and induced them to enter upon its manufacture, were the 
hinging or pivoting of the heel of the land side to rigid standards ex- 
tending up from the land side to thp beam, and the device shown in the 
patent, by which the nose or poJDt of the plow could be raised or low- 
ered by means of another standfl.rd ;attaehed to the plowshare nearer to 
its point, by means of a conabination of levers working with the last- 
mentioned standard; the defendant's managers being of opinion, from 
an inspection of thèse featuree of the plow, that this pivoting at the rear 
of the land side was a valflabift.iipprovemént in the plow art. The is- 
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sue of the patent for some reason was delayed until the 25th of Septem- 
ber, 1883; and, after the patent came out, and was examined by the of- 
ficers of the défendant, it was apparent that it did not cover the features 
which they deemed the most valuable in the organization of the plow, 
the patent having but one claim, and that being in thèse words: 

"In a wheel plow, the combination with the slotted plow beam, D', and the 
movable forward standard, U, of the levers, W and a, Connecting rods, V, 
Z, the rack bar, X, and its catch plate. Y, substantially as herein shçwn and 
described, whereby the plow point can be readily raised and lowered, and will 
be securely held, as set forth." 

It will be readily seen from this claim that it does not cover the piv- 
otai joint at the heel of the land side, by which the share was attached 
to the frame of the plow, and from which it received its propelling force, 
and by which its running depth at the heel was regulated, but that the 
claim of the patent only covers the levers and standard by which the 
point of the plow is raised and lowered. After inspecting the patent, 
and Consulting counsel, and being advised that the patent did not cover 
this feature of attaching the land side to the rigid standard by a pivot 
joint, the défendant notified George W. Hunt that they could not pro- 
ceed with the manufacture of the plow under the contract. The proof 
also shows that the lot of plows which the défendant had manufactured 
prior to the issue of the patent were put upon the market and sold, but 
that they were unsatisfactory to purchasers, and were ail returned to the 
défendant after a short trial and use; the chief fault found with them 
being that the lever device, by which the point of the plow was raised 
and lowered, and by which it was assumed the point would be held in 
the ground, was wholly insufficient and inoperative for that purpose, 
not by reason of faults of mechanical construction, but by reason of rad- 
ical defects in the principle upon which such levers worked. It also 
appears from the proof that George W. Hunt, shortly after receiving the 
patent, assigned the same to the présent complainant, bis son, Homer 
H. Hunt, and that no license to manufacture under the patent was ever 
given or offered by said George W. Hunt or the complainant to the de- 
fendant; that some time after the complainant had become the owner of 
the patent be was at the defendant's shop, and, after some discussion, a 
copy of the contract, which I bave quoted, which the défendant had 
made with George W. Hunt, was thrown upon the table by the com- 
plainant, and marked "canceled," either by himself or the secretary of 
the défendant in his présence, and left there in the defendant's ofBce, 
and that the secretary of the défendant company, who participated in 
the discussion with the complainant at that time, also at the same time 
marked the defendant's copy of said contract "canceled;" that about the 
7th of January, 1885, défendant received a letter from the complainant, 
which stated, in substance, that if he heard nothing satisfactory from 
the défendant by the llth day of that month he should proceed, with- 
out further notice, to lease to some other company the right to manu- 
facture said wheel plow, and should consider, "if you make no objection 
at that time, that you bave no objection against my licensing to another 
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Company." The proof also shows Ihat no objections were made in re- 
sponse to this letter, and that défendant acted froni that time on upon 
the assumption that the con tract was canceled, and at an end between 
them. The proof also shows that soon after the officers of the défendant 
discovered that the Hunt patent did not cover the feature of the plow 
which it considered most valuable, an attempt was made, at the expense 
of the défendant, to obtain a reissue of the patent so as to cover such 
feature, but this attempt wa9 unsuccessful, for the reason that the pat- 
ent office decided that it was old in the art to hinge the heel of the plow 
to a fixed standard, substantially like that shown in the sample plow 
submitted to the défendant by Hunt, and represented by him to illus- 
trate and desctibe the plow which was covered by his patent, which 
he stated had been allowed by the patent office. It also appears that, 
after' finding by expérience that the lever System of the Hunt patent cov- 
ered by the dlaim was wholly useless, a Mr. Bartlett, then in the em 
ploy of the défendant, devised another System of levers, entirely différ- 
ent in theirorganization and opération, forraising the point of the plow, 
and also for holding it to its work; and that défendant constructed plows 
after that in a modifiéd form, embodying the land side of the plow, 
hinged at the heel to the carrying standard, with the Bartlett controlling 
levers; but soon after puttingthat plow upon the market they found that 
the Bartlett device infringed the patent granted to one Rozander S. Hig- 
giris on the 25th of September, 1883,, and the défendant, in order to 
continue the manufacture of plows under Bartlett's device, was obliged 
to purchase the Higgins patent. The changes made by the défendant 
after it had become apprised of the terms of the patent, and had also 
learned by expérience the inadequacy of the lever devices covered by 
the patent, are not râerely colorable changes, such as were made in the 
case of Plow Works v. Starling, 140 U. S. 184, 11 Sup. Ct. Rep. 803, 
but, on the contrary, were radical and substantial changes, embodying 
new combinations of levers, for which other patents had been granted. 
The contract between the défendant and George W. Hunt, in regard to 
the patent, permits the défendant to surrender the contract at any time 
when it shall décide that it does not wish to continue the manufacture 
and sale of the plow referred to in the contract; and it is natural and 
businèsslike to assume that, if the patent did not protect the défendant 
in the exclusive right to make and seU plows with ail the valuable fea- 
tures exhibited by the sample plow, then défendant would not wish to 
manufacture under the contract or a license. It is not necessary, in act- 
ing under this clause, that the parties should actually hâve manually 
surrendered and canceled this contract, if the conduct of the défendant 
is such as to manifest a cléar and unequivocal intention so to do. The 
surrender of the contract is as efifectually accomplished by notice to 
George W. Hunt, or to the complainant, that the défendant would not 
further proceed under the contract, aS if the parties had solemnly come 
together, and eithér canceled or torn the contract in pièces. After the 
défendant had satisfied G. W. Hunt, or the complainant, that it would 
not inanufacture plows under the patent, that ended the obligations of 
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the contract, unless défendant had continued to constructplows embody- 
ing the principle of tbe patent, which the proof shows it did not do. 

Undoubtedly the chief inducement of the défendant to enter into this 
contract was the understanding that Greorge W. Hunt had obtained or 
would obtain a patent which should protect the défendant in the manu- 
facture of plows embodying substantially ail the features which were 
shown in the plow brought to defendant's shop, and which they adopted 
as the model for the manufacture of the lot made before the issue of the 
patent, Unless the patent protected the défendant in this manufacture, 
certainly the défendant could not afibrd to pay Hunt or bis assigns a 
royalty upon it; that is, the defendant's officers expected the patent 
would corne and give the exclusive right to make a plow with the heel 
of the land side pivoted to the rigid standard, T, and combinations of 
levers and standards by which the point of the plow could be raised and 
lowered on this pivoted heel. The pivoted heel was not covered by the 
patent as issued, and could not be in the then state of the art, and the 
lever dévice on trial proved to be worthless, 

There is some conflict of testimony between the complainant and the 
défendant as to just what was done in the matter of the actual canceling 
of this contract, but I hâve no doubt, from the testimony, that the de- 
fendant clearly and unequivocally gave the complainant to understand 
that it would avail itself, and had availed itself, of its right to Cancel 
and surrender the contract. The proof also shows that the défendant has 
fully paid to George W. Hunt ail the royalty he is entitled to for the first 
lot of plows manufactured, besides also showing that thia royalty, as 
well as the cost of those plows, was a total loss to the défendant. î am 
therefore of opinion that no case for an accounting is established by the 
proof in this case, and the bill must be dismissed for want of equity. 



Galt et al. v. Paklin & Oeendorfp Co. 
(Ci/reuU Court, N. D. Illinois, S. D. Ootober 81, 1893.) 

Patbhtr fok Inventions— Noveltt — Whebi. Hareows. 

The 5tli, 6th, and 7th clalms of reissued letters patent No. 8,765, dated June 24, 1879, 
to Jay S. CJorbln, for an improvement In wheel harrows, consisting of the oombina- 
tion with a gang of rotating harrow disks of a lever for setting the same, are void for 
want of novelty, the improvement being merely a change in the location of the 
lever previously used. 

In Equity. Suit by Thomas A. Galt and others against the Parlin & 
Orendorflf Company for infringement of a patent. Decree dismissing 
the bill. 

John 0. Manahan, for complainants. 

Bond, Adams & Pickard, for défendant. 

Blodgett, District Judge. This is a bill in equity for an înjunctîon 
and accounting by reason of the alleged infringement of patent No. 197,- 
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545, granted November i27,j 1877, to Jay S. Corbin, for an improvement 
in "Hlhçel harrows," reisgued Jupe 24, 1879, No. 8,765. 

rThfiipywtoi; says in l^is spécifications: 

"My IjOwnMon relatps tothe Improvement of that class of machines known 
as « wheel'f or ' disk ' harrows, in vvhich the disks are ananged in two or more 
gangs upon horizontal rotating shafts; and Jias for its object the construction 
of the! inachine in suoH liianher as to adàpt the gangs to foUow the uneven 
surface of the ground; alsb to provide for the easy and rapid setting of tJie 
gangs tlt any desired angle to the line of draught while iri motion or at rest, 
and holding the same when set! * * * also to provide a ready means of 
setting the gangs at différent apgles relative to the line of draught." 

Thç reissued patent bas 11 claims, but infringement is charged only 
as to thè 6th, 6th, and 7th. 

The original claims relating to the part of the harrow in controversy 
are: 

"(5) The èdmbination with a gang of rotating harrow disks of a lever con- 
nected to the gangs for setting the same at an angle with the line of the 
draught substantially as described. (6) The oombination with a. gang of ro- 
tating harrow disks of a lever fpr setting the same at an angle with the line 
of draught, and a rack and dbg for holding the disks in position when set, 
substantially as described." 

The 6th, 6th, and 7lh claims of the reissue are: 

"(5) Tlie oombination In a wheel harrow of the foUowing éléments, viz.: 
A draught f rame or a draught plauk projecting laterally frdm the tongue, 
disk gangs pi voted to the draUgbt frame or draught plank, ^nd a set lever 
inbuhted On ihe tongue, and cbrinected with the disk gangs between the 
pointa abwhioh ëaid gangs are connected with the draught fraUie or draught 
plank, substantially as set twth. (6) The oombination, substantially as set 
forth, PQ a w^eel liarrow,ofitbe follq^ing éléments, viz.: A tongtie, a draugbt 
frame or draught plank projecting laterally from the tongue, disk gapgs piv- 
otedto the dra.ught frame or draught plank, a lever mounted on the tongue, 
and rods connected with the levers and the métal bearings which support the 
innerends of the disk gangs. (7) Thecombination.substantiallyasset forth, 
in a wheel harrow, of the following éléments, viz,: A tongue, a draught 
plank or draught frame projecting laterally from the tongue, disk gangs piv- 
oted to the draught plank/orframe.a lever mounted on the tongue, con- 
nected with the inner end of the disk gangs, and a rack and dog for holding 
the disks in proper positionwhen set." 

It will be seen from th^se clajms that the only controversy in the case 
is over what is called in -the spécifications the "set lever," by which the 
angle iat which tljie dislja sfiàll eut th^ ground is re^ùlated. This lever 
consists of a vertical arm pivoted to the tongue forward of the driver's 
seat, the lower end of which extends below the tongue, and from which 
two, rods extend, one to the ipner end of eachof the gang shafts or axles, 
jso tbat by the rpQvement; of the lower end, qf thia lever forward or back- 
wards the angle of the gangs is regulated. There is also upon the top 
of the tongue a rack or sector, with adogworking injji, to hold the gangs 
at the required angle. The défenses r^ed upon are, w^nt qf novelty in 
this lever device, and noninfringement. 

Theproof sbows that this patentée is only an imprpyer, and a late im- 
proyerat tbatapfthis class ofagriculturftl; instruments; that in Septem- 
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ber, 1859, a patent was issued to S. G. Randall for a disk harrow em- 
bodyingaU the elenïents of the complainant's machine, except that no 
set lever for changing the angle of the gangs is shown in the patent. 
The proof, however, àbuhdantly sho^s that in constructing his harrows 
in acCordance with his patent Randall had a lever for adjusting the an- 
gle of the disk gangs which, although operating substantiàlly in the same 
way, and performing the sàme work, as that done by the complainant's 
lever, was net mounted upon the tongue or frame of the machine, but 
was 80 placed that it must be operated by a person standing or walking 
behind the machine. There is also in proof a patent granted to E. C. 
Winters, in May, 1875, on a revolving cùltivator, which is a machine 
analogous in its use to that of complainant, in which a set lever, mounted 
on the tongue, is shown, which opérâtes to change the running depth 
of the spadea or cutters which are shown in that device. In several 
other machines referred to in the testimony the régulation of the angles 
of the disk gangs by means of rods and levers is shown. So lar as the 
terms of the claims on which infringement is charged in this patent are 
concerned, they are, as it seems to me, completely met by the old Ran- 
dall lever qf 1863, applied to the harrow fihown in the patent of 1859; 
that is, Randall had a combination with a gang of rotating harrow disks 
of a lever çonnected to the gangs fqr setting the same at an angle with 
the Une of draught, and its opération was substantiàlly as described, but 
it was not located in the same place; and undoubtedly it was more con- 
veniettt to locate this lever, whioh Randall had intrbduced into the or- 
ganization, upon the tongue, than it was to locate it where Randall had 
it, at the rear of his fràme; but, as it seems to me, no inventive talent 
was calîed into action to apply the lever shown in Winters' patent to the 
complainant's gang. It seems to me that this patent is but for an ag- 
gregation of parts. The idea of changing the angles of the disk frames 
is Randall's. The idea of doing that by means of a lever is Randall's. 
The lever used by Randall is substantiàlly, in its mode of opération and 
èffect, thé same as that used by complainant; and simply to relocate 
that lever, or place upon the tongue of complainant's machine the Win- 
ters lever, does not seem to hâve required any inventive talent. It was 
merely a mechanical act to transfer Winters' lever to the tongue of com- 
plainant's machine. That it was an improvement upon the machine 
may be admitted, but that it was such an improvement as will sustain 
the patent I do not think, because this class of machines, so far as the 
proof shows, bas always been operated, so far as the angles of the disk 
gangs are concerned, to a greater or less extent by means of a lever. Such 
a lever for shifting or changing the seeding shoes and hoes oftheseeding 
machine from a straight to a zigzag Une is shown in the Davis patent 
of 1868; and the same device is also shown in the Schmitt patent of 
Pebruary, 1869, on a seeding drill; and in the Manny mower patent of 
1871, for tilting and lifting the cutter apparatus. lû fact, it may, per- 
haps, be sftid to be a part of common knowledge that levers of this char- 
acter,'for the purpose of régula ting the movements of plows, cultiVators, 
seeders, and harrows, are in constant use; and ail this patentée bas done 
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is to take one of those old levers, and mount it on hîs tongue, for the 
purpose of adjusting the angle of his disk gang, instead of placing the 
lever where Randall placed it. It perforais the same function, and no 
other, when placed on tïe frame of the machine as it did in Randall 's 
old machine. If Bandall's lever had beenpatented, it is quite clear the 
Corbiu lever would hâve been an infringement. If Randall had attached 
a rod to his lever,* and extended the same forward to the driver's seat, 
so that the angle of the disk gang could be controUed from the driver's 
seat, he would hâve had a device operating upon the same principle and 
producing the same rçsult as is done by the complainant's lever; and no 
one, I think, would contend that it would hâve been patentable to so at- 
tach, a rod to the RandaU lever, and hold it by any common locking de- 
vice. I am thprefore clearly of opinion that this patent must be held 
void for want of novelty. , 



Ambsicaït Papeb-Bao Co. v. Van Nobxwick d àL 

{CireuU Court qf'A.ppeals, S&oenth, Circuit. Ootober 1, 1892.) 

1; Patbnts fob Invbntioîîs— Ltcbnsb— Rotaltibs— Novation. 

Flaintiff agreed to déliver to défendants certain machines made under a patent 
owned by plaiiitiff, and to rfve a license for its use upon paymentby lessees for the 
nse of said machines by-themSelvés, "or by any other person for them or for 
othera. " .Défendants orga|iized a corporation of whioh they were the sole mem- 
bers, and the machines were delivered to and used by the said corppration. Seld, 
that the fact that the delivery was made to the corporation instead of to the dé- 
fendants pei-sonally did not constltute a novation, since such delivery, made with 
the défendants' consent, neitber extlnguished the old obligation nor released the 
original debtors. 

2. SaMB— C0BPOBA.TION— ESTOÎPPEI» 

Nordid suph delivery copstitute anybreach of the contract, sinoe the défendants, 
by consenting thereto as offlcers of the corporation, estopped themselves from al- 
leging that it was made against their individUal wishes. 

8. Samb — Dbuvbrt ôf Liobnsb— Waivbk. 

A patentée wbo bas delivered certain of his pàtented machines under a contract 
In whioh he iagrees to give a license for their use upon royalty is not prevented 
from coUeeting the royalty by the fact that he has not delivered the license, espe- 
oially when the fallure to deliver the license wàs caused by the licensee's refusai 
to meet the patentée and sign the license. 

Error to the Circuit Court of the United States for the Northern Dis- 
trict of Illinois. 

Action by the American Paper-Bag Company for the use of Frank T. 
Benner, trustée, against William M. Van Nortwick and T. R. Troendle, 
tp recover royalties. Judgment for défendants. Plaintiff brings error. 
Beversed. 

Oliver & Showaîter, for plaintiff in error. 

Goudy, Green & Goudy and Offidd ds Towle, for défendants in error. 

Before Haelan, Circuit Justice, Woods, Circuit Judge, and Jenkins^ 
District Judge. 
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Jenkins, District Judge. The American Paper-Bag Company, being 
the owner of certain letters patent of the United States on the construc- 
tion of machines for the manufacture of satchel bottom paper bags, on 
the 16th day of June, 1884, contracted in writing with the défendants 
in error and one H. J. Rogers to deliver to them on lease and li censé 12 
such patented machines, for which a stipulated price was to be paid. 
The défendants agreed to accept and to exécute, on their part, a license 
for the use of such machinery, of which a copy was annexed to the con- 
tract, "and thereafter to pay the license fee, and to perform ail other 
terms and conditions as specified in such license." The plaintifif agreed 
to grant a license for the use of the machinery so leased "according to 
the said copy hereto annexed." The proposed license annexed to the 
contract provided, inter alia, that an account should be kept of ail bags 
made by the lessees, "or by any other person for them or for others," 
by the aid of the leased machines, and that the lessees should pay a roy- 
alty of 5 cents for every 1,000 bags so made, payable as expressed. The 
machines were delivered in Deeember, 1884, and were operated until 
their destruction by fire in March, 1886. The action was bronght to 
recover the stipulated royalty upon the 150,000,000 bags alleged to 
hâve been manufactured during that period by the aid of such machines. 
A trial by jury was waived. Upon the hearing in the court below, at 
the copclusion of the plaintifPs case, no counter évidence being offered, 
défendants moved the court to strike out and exclude ail the évidence, 
as not tending to sustain the issue on the part of the plaintiff. The 
court sustained the motion, to which ruling the plaintiff duly excepted. 
This ruling and exception authorize a review of the évidence so far ns 
essential to the question whether the facts proven made a prima fade case 
sufScient, in the absence of counter évidence, to justify a recovery by the 
plaintiff. The record does not disclose the précise ground of décision. 
It is said hère that it proceeded upon the theory of a novation. The 
décision is also sought to be sustained upon the ground that the ma- 
chines were not delivered to the défendants, were not operated by them, 
and that no license was tendered to or executed by the défendants. 

1. We are satisfied that the theory of a novation cannot be sustained. 
We search the record in vain for évidence to uphold such contention. 
It appears that the défendants, soon after the exécution of the contract 
in question, organized the Western Paper-Bag Company, to which Com- 
pany thèse machines were delivered, and by such company they were 
operated. The défendants were the ofScers and managers of that com- 
pany, and, so far as disclosed by the record, the only persons interested 
therein. The correspondence with the plaintiff was conducted by the 
several défendants, at times in an individual capacity and at times in a 
représentative capacity, as ofBcers of the company. We find therein no 
suggestion that the company should assume any liability of the défend- 
ants upon the contract, no promises to pay such liability, no consent to 
substitution on the part of the plaintiff, no release of the défendants. It 
is essential to a novation, by substitution of a new debtor, that the original 
debtor be discharged , and that the substitute assume and be bound for 
v.52F.no.8— 48 
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ÏHéî'aebt.' Thefe must concur thë intervention of a new débtor'accepted 
by ïhë creditor for aiid in rdease of the original debtor. Thîs is elemen- 
tary. ' It is said that consent, substitution, and release aïe to 'be inferred 
from the fect that delivery of the machines was made by the plaintiff to 
the Western Paper-Bag Compahy, and that the use of thë machines for 
whibh royalty is hère aought was by the company, and not by the dé- 
fendants individually. , ïhose facts go to the question of liability of the 
defendadtà ùnder the con tract, and are considered furtheron; but, stand- 
ing aldne,'they are not sufficierlt to work a novation. Delivery of the 
machinés to the company withôut conserit of the défendants would work 
a failuré of contract by the plaintiff, not a substitution of debtor. De- 
livery by thé proeuremeût or consent of the défendants is in fulfiUment 
of the cotitract, not of itself availing tb discharge the original debtor. 
The sâiiie is ttae with respect to liability for royàlty fdr use of the ma- 
cbihes. The d^eiïdants covenanted to pay royalty on âii baga made by 
them, "or by any other person for them ot for others." If such use by 
thë company WaS by the proctireinent or consent of the défendants, their 
liabilitjf ilnder the contract would not thèreby be affectéd, unless there 
existed the otheV nec'eSëary cônditionB of a novation. ïf such use was 
Without thé bonsent of the défendants, delivery of the machines being 
also without their consent, there would; be no liability ùnder their con- 
tract. Thére Would be no debt t6 be àësumed, and no need to invoke 
th^.doctrineof novation. If the Western Pàper-Bag Company, by rea- 
son of thè possession and use of the machines, ought equitably to indem- 
nify the défendants for their liability to thfe plaintiff for such use, that 
would iiot avail as a novation. Indemnificatibn la not substitution. 
Nor Woûld the defendattts be discbaïged — ^being otherwise liable'— if the 
paper-bag ôompany, by reason ôf the use of the machines, with knowl- 
edge of thé térms of the èontract and licensë, were also bound to respond 
to the plaintiff for the royalties hère sought to be recovered. AdditioD 
is' not substitution. In âuch case thë one party is bound by reason of con- 
tract stipulation; the other, if liableat ail, upon équitable considérations 
for the use of anotbpr's property and protected right. Nor would it 
avail tb a novation if the Western Paper-Bag Company had expressly 
agreed with the défendants to discharge their liability to the plaintiff. 
Assumption bf liability is not novatiéh unless there concur the consent 
of the créditer to accept the company în lieu of the défendants and a dis- 
charge of the latter. Such consent cahnot be i&plied merely from the 
delivery of the mftchinea by the plaintiff to and their use by the com- 
pany. Such delivery and use may well consist With the continued lia- 
bility of the défendants undër their Contract; may well speak the disin- 
clination of the plaintiff to trust the company for aecruing royalties, and 
a looking to and reliance upon thë défendants tb reepond under the 
terms of the contract. The inference pf a novation sought to be drawn 
rherely from such delivery and use is repelled by the fàct that the de- 
fendants were thè only officers of thè company and the only persons in- 
terested therein. It ià not reasonablè to infer that the plaintiff would, 
without motive and against its interést, discharge the personal liability 
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of the défendants for the doubtful responsibility of a corporation of 
whose financial condition it had no knowledge, and of whose existence it 
was only inferentially informed. There are wanting hère the essentials 
of a novation. There is hère neither the substitution of a new obliga- 
tion nor a new debtor. There is hère neither the extinguishment of the 
old obligation nor release of the original debtor. There is hère neither 
consent of the créditer nor promise by the supposed substituted debtor. 

2. It is ipsisted for the défendants in error that they should not be 
held to their contract, because the machines were delivered by the plain- 
tiff to the Western Paper-Bag Company, and that the use of them for 
which royalty is hère sought to be recovered was by that company, and 
not by the défendants. At the date of this contract there were three pa- 
per manufactnring companies in which the défendants were interested: 
The St. Louis Paper Company, at St. Louis, Mo.; the Van Nortwick Pa- 
per Manufacturing Company, at Batavia, 111. ; and the Appleton Paper 
& Pulp Company, at Appleton, Wis. Soon after the contract the défend- 
ants organized the Western Paper-Bag Company, and were its sole offi- 
cers and managers, and, so far as appears, alone interested therein. That 
company would seem to hâve been formed for the sole purpose of operat- 
ing under this contract the machines in question. The plaintiff had 
Buch knowledge only of that corporation as might be derived from its 
letter heads upon which the oorrespondence was in part conducted, and 
from the officiai signatures of the défendants, and the use of the corpo- 
rate name in some of the correspondence. The correspondence was con- 
ducted principally upon letter heads of the différent corporations, dé- 
pendent, it would appear, upon the location of the writer. In the latter 
part of the period of the correspondence, the letter heads of the Western 
Paper-Bag Company were chiefly used. Thèse letters were signed by 
one or other of the défendants, sometimes officially, sometimes individ- 
ually; and, whether signed in one way or the other, they invariably 
speak of "our machines." Thèse letters were mainly written by the de- 
fendant Troendle, sometimes by the défendant Van Nortwick. So the 
letters of the plaintiff were addressed, during that period, sometimes to 
Van Nortwick individually, sometimes to him in his représentative ca- 
pacity, sometimes to Troendle individually, sometimes to him as vice 
président, and sometimes to the Western Paper-Bag Company. 

It is clear from the correspondence that delivery of thèse machines to 
the Western Paper-Bag Company was with the consent and at the re- 
quest of the défendants. They alone, so far as appears, and so far as the 
plaintiff knew, were interested in the company. The plaintiff was not 
advised of any transfer of the défendants' interest in the machines. It 
assumed that the company and the défendants were one in fact. It was 
of no concern to the plaintiff that the défendants had chosen to incorpo- 
rate and to conduct the business under a corporate name. Delivery could 
be rightfully made pursuant to the direction of the défendants. Such 
delivery would be in fulfiUment of the contract. Delivery to the com- 
pany was at the direction of the défendants. Their individual request 
or assent thereto could as well be expressed by their officiai signatures 
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as by à personal direction. If one, having a personal right to property, 
directs a certain disposition of it, he is, as against one complying with 
the instruction, personally bound by the direction given, although in so 
doing he acted in a représentative capacity. lû such case he cannot 
be heard to coinplaîn of an act he bas caused to be done. So hère the 
défendants by their conduct induced delivery of the machines to the cor- 
poration with which they were connected and of which they were the 
moving spirits. It is no answer to say that therein they acted in a rep- 
résentative capacity. If they had personal objection to such delivery, 
they should bave made it manifest. They were silent when it became 
them to Speak. They cannot now object that the delivery, which as 
représentatives of the company they sought and obtained, was counter 
to their individual wishes. They are estopped. Swain v. Seamens, 9 
Walh 254, 274; Brmisonv. Chappdl, 12 Wall. 681. The delivery hère 
was the précise delivery the défendants desired and requested. Under 
such oirctimstances, delivery to the company was delivery to the défend- 
ants. 

The royalties sought to be recovered arose from the use of the machines 
by the' Western Paper-Bag Company. The contract détermines the lia- 
bility of the défendants for royalties upon ail bags made by the défend- 
ants, "or by any other person for them or for others," by aid of the leased 
machinés. The use of the machines by the company was by permission 
of the défendants. They were delivered to the company for such use 
by the défendants' direction. In 1885 the company, by the défendant 
Rogers, ns its président, and the défendant Van Nortwick as its treasurer 
and manager, contracted in writing with the Mutual Paper-Bag Company 
for the embodiment in the machines of certain patented improvements. 
That contract ,has appended the individual consent of each défendant to 
the disposition of the machines stated in that contract. If that written 
consent does not speak their continued personal propferty in the machines, 
it does déclare the rightful possession of them by the company, and their 
assent to the use of them by the company. The défendants were in fact 
the company. The manufacture by the company of the paper bags, by 
aid of the machines, was, if not a making of bags by the défendants 
themselves, a making by another for them, within the meaning of the 
contract, for which, by the terms of their agreement, they must respond 
to the plaintifF. 

3. It is urged that the plaintiflF failed to prove an exécution and ten- 
der of license as provided by the contract. The évidence discloses that 
in March, 1885, soon after the delivery of the machines, the plaintiff at 
■Boston exhibited to the défendant Troendle the licenses, counterparts of 
the copy license annexed to the contract, and requested their exécution. 
He objected to the omission ofsomecondition, not declaring its purport, 
but stating that it was contained in some document then at bis hôtel. 
He afterwards said he conld not find the document, but would forward 
it upOn bis return to Illinois. He failéd to keep that promise. In May 
following, the plaintifF addressed a letter calling attention to the matter. 
Failing a reply, the plàintifî, in June, again wrote upon the subject. The 
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défendant Van Nortwick, after some delay, replied, regretting the omis- 
sion to answer the previous letter, and stating that one of them would 
soon visit Boston and would see the plaintiff upon the subject. That 
promise was net kept. Tlae licenses were never demanded by the de- 
fendants nor executed. If tender of the licenses were essential to recov- 
ery under the contract, we are of opinion that the conduct of the défend- 
ants operated as a waiver of performance. The proper licenses were ten- 
dered for exécution. Failure of exécution and delivery was due to the 
inattention or évasion of the défendants. They are not permitted totake 
advantage of their own wrong. The licenses contained mutual obliga- 
tions. The duty of the parties to exécute them was concurrent. The 
défendants' failure to perform excused performance by the plaintiff. 
U. S. V. Pech, 102 U. S. 64. 

We are, however, of opinion that tender of an executed license is not 
a condition précèdent to recovery of royalties arising from use of the pat- 
ented machines. By the contract the défendants agreed to pay a speci- 
fi.ed royalty for such use. They, or another for them, hâve had the use 
fl,nd reaped the benefit. The delivery of the executed formai license in 
no way affected that obligation, and was not by any term of the contract 
a condition précèdent to its fulfiUment. The obligation to pay was dé- 
pendent upon the use, not upon the license. The défendants were in no 
way injured, nor their interest jeopardized, by the omission. Aside from 
the grant of use, the licenses were mainly for the benefit of the lessor, 
regulating and restricting the use. The contract was of itself a license 
to use, fully protecting the défendants against any claim of infringement 
of the plaintiff's right. It estopped the plaintiff to assert infringement. 
An agreement to license is as eflicacious as a license in that respect, the 
conditions being performed by the licensee. A license would be pre- 
sumed from the mère aequiescence of the plaintiff in such use, and from 
the relation and acts of the parties. Blanchard v, Sprague, 1 Cliff. 288, 
297; McOlurg v. Kingdand, 1 How. 202; Chabot v. Overseaming Co., 6 
Fish. Pat. Cas. 71; Herman v. Herman, 29 Fed. Kep. 94. The défend- 
ants cannot be permitted to escape the obligations of their contract, or 
the stipulated payment for the use enjoyed, by reason of failure of formai 
license, which afforded them no additional protection, especially when 
Buch failure was brought about by their own négligence or artifice. The 
judgment is reversed, and the cause remanded, with directions to award 
a new trial. 

Mr. Justice Haklan was not présent when this décision was announced, 
but he participated in the hearing and décision of the case, and concurs 
in this opinion. 
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Cavkhly r. Deere et al, 
HCircvU Court, N, D. nUnoU, S. D. Ootober 31, 1892.) 

1. Patents rois Invbntions— Patbntabilitt— Novbltt— Handlb Cuttebs. 

Letters patent So. 303,116, issued August 5, 1S84, to Sarah Caverly, for a machine 
for rounding bept handles, qousisting of a oylindrical outter head, revolving verti- 
oally, baving lii the oenter of its periphery a groove, with outter knivea set diago- 
nally, and adjusted f rom both aides of the cutter head into the groove, are void for 
want of novelty, such cutter heads, elther made in a single pièce or made of two 
disks, having been in use long before the date of the invention. 

3. Sahe. 

The f act that in the machines made under said patent the cutters were set at an 
angle of 45°, wbioh enabled them to do better work than older machines in whioh 
the cutters were set at a, différent angle, does not render the patent valid, since 
there is notbing in the speciflcatious defining the angle at which the cutters should 
be set. 

8. Saue— Datb oï Intention— Bvibenob. 

Testimony of tbree sons and a daugbter of a deceased patentée, to the effect that the 
patentée made a model of the patented machine 13 years before his application for 
patent, and Uiade an operatlvè machine 13 years before such application, is insuffl- 
cient to carry the date of the invention baok of the application, wbere it appears 
that thescs witnesses are not mechanics, and that the three sons were mère boys 
when the machines were alleged to hâve been made, and their testimony is not 
corroborated. 

In Equity. Suit by Herschel Caverly , administrator of Sarah Caverly, 
deceased, against Deere & Co., for alleged infringement of a patent, 
Decree dismissing bill. 

D. B. Nash, for complainant. 

Bondf Adama & Pickard, for défendants, 

Blodgett, District Judge. Thig is a bill in equity charging défend- 
ants with the infringeiqent of patent No, 303,116, granted August 5, 
1884, to Sarah C3.yerly|, assignée ofAmos K. Caverly, fora "machine 
for rounding bent handles," and for an injunction and accounting The 
inventer says of the invention covered by the patent: 

"My invention relates to machines for forming such round or o val or bent- 
woOd handles and other wpodwork, whether bent or straight; and it consists 
in a oylindrical cutter head mounted on an ordinary frame, and revolving ver- 
tically by suitable gearing, constructed, preferably, of two cyllnders or disks 
bolted together, having iri the center 6f its periphery a groove the shape and 
size of the curve or oval on the dressed handle, and the cutter knives adjusted 
f rom both sides of the cutter head into the groove. * * * 

"The cutter head is of oylindrical form, made of steel, iron, or other suita- 
ble material, constructed, preferably, of two cylindrical pièces or disks, each 
having such a curved or concaved eut on its iniier face, ejitending frora be- 
yond itsdiameter to its periphery, that, whén they are plaoied Witli their curved 
laces together, the curve» or concaves ih the disks will form a groove in the 
head the size and shape of the diessed handle. When the cutter head is con- 
structed in two pièces, the latter are securely fastened together by bolts pass- 
ing through boit holes in each, and nuts, or otherwise prevented frora hav- 
ing independent motion. Each of the disks forming the cutter head lias one 
or more openings or ditches, flaring at the top on the outer face thereof, de- 
creasing in width in their in ward progress, and terminating at the bottom in 
narrow irescent-shaped openings in tlie curve on the innerfuce of the disk, the 
métal being concaved and sharply inclined at one end of the recesses, to per- 
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mit the ready shedding of the chips from the cutter, and convexed and inclined 
in like manner at the opposite end to form beds for the concaved knives. 

"The cutter knives are thin plates of steel, beveled at their cutting ends 
like ordinary plane blades or bits, concaved on their cutting faces to fit a con- 
vexed bed at one end of the opeoings in the cutter bead, adjustable thereon 
to regulate the depth of their cutting action by set screws working through 
a slot in the knives, and secured by said set screw to the head. • * • 

"The Dumber and mode of adjustmentof the cutter knives used may be 
varied as the size of the head or the character of the wood to be shaped may 
render expédient. I bave fpund that, for gênerai purposes, six knives — three 
in each half of the head, the knives thereof on one side alternating in their 
appearance on the concave with those on the other— is a very satisfactory and 
efficient arrangement. The bent handle is held by the operator on the rest 
block, and guided by him into the groove in the head, which, revolving rap- 
idly — say two tbouaand révolutions per minute — by the action of its cutters, 
shapes the side of the handle exposed to the cutters the form of said groove. 
The handle is then turned over and guided into the groove in like manner, 
shaping the other side, and completing the roundingof the handle. * * * 

"The knives are adjusted to the disks of the cutter head upon sharply in- 
clined beds formed in one end of the openings in the disk, thus presenting 
the cutting edges of the knives diagonally to the plane of the curved portions 
of the disks, similar to the manner in which plane bits are secured to the 
plane frame, the incline on the other side forming a channel for the discharge 
of the chips made by the cutters, and are adjustable back and fortb within the 
disks by set screws working in slota in the knives. By this longitudinal ad- 
justment the depth of the cutting action of the knives may be regulated." 

The patent has four claims, which are: 

"(1) A cutter head, consisting of a cylinder with a groove in the center of 
its periphery and recesses from either side, terminating in narrow openings 
on such groove, for the adjustment of the cutter knives. (2) A cutter head 
constructed of two cylindrical disks, each with such a concave on its inner 
face, extending from beyond the diameterto the periphery, that, when secured 
with their curved faces together, the concaves form a groove on the periphery 
of the head corresponding to the shape and size of the dressed work, with one 
or more recesses extending from the outer face of each disk, diminishing in 
width as they progress, and terminating in a narrow bpeniiig in the curve, 
forming beds for the cutters, and spouts for the discharge of chips, with knives 
secured in the openings. (3) A cutter head constructed of two cylindrical 
disks, each with such a concave on its inner face, extending from beyond the 
diameter to the periphery, tliat, when secured with their curved faces to- 
gether, the concaves form a groove on the periphery of the head correspond- 
ing to the shape and size of the dressed work, with one or more recesses ex- 
tending from the outer face of each disk, diminishing in width as they progress, 
terminating in a narrow opening in the curve, forming beds for the cutters 
and spouts for the discharge of chips, with slotted knives secured in the open- 
ings, and adjustable longitudinally therein by set screws. (4) The combina- 
tion of the frame. the cutter head with groove in its periphery, and one or 
more openings from each side, terminating in a narrow slit on the groove, 
one or more knives so curved that the bevel on their cutting ends présents a 
tlat surface, and gearing by which the head is actuated. " 

The défenses are: 

"(1) That the claims are void for want of patentable novelty. (2) That 
the patentée was not the original and Grst inventer. (8) That the invention 
was in public use by tlie inventor and others more than two years before the 
patent was applied for. (4) That the défendant does not infringe." 
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An attempt is made by the proofs to càrry this invention back to 
about the year 1868 or 1870, but the proof introduced for that pur- 
pose is of 80 uncertain ànd unsatisfactory a character that I do not con- 
sider it as est^blishing the inveiation at an earlier period than the date 
of the application for the patent, which was in November, 1883. This 
proof cornes from the children of the patentée, Caverly, mainly the tes- 
timony of the three sons, Herschel, Ralph, and Thomas, and a daugh- 
ter, Vesta, *ho testified, in substance, that their father made a model 
of his machine as early as 1870, and made an operative machine as 
early as 1871. At that time Herschel was about 15 years old, Ralph 
was about 18, ànd Thomas about 9 years old, and the daughter up- 
wards of 20 years old. No remuants of the old machine or model are 
produced. No one is called, except thèse members of the family, who 
ever saw either the model or the operative machine, and àlthough the 
operative machine required castings and iron work which Mr. Caverly, 
not being àli iron worker, but a wagon maker, by trade, would hâve re- 
quired the services of some other perspn to make for him, or at least to 
make the castings, yet none of the persons who in any way made any 
of thèse parts are called as witnesses. Thë witness Herschel Caverly 
testifies thât the wbrking machines made by his father, orie or more of 
them, were takën to Deere & Co.'s plqw shop, and also to Harris'job- 
ing shop, and there tried by the application of power, but no one is 
called from those shops who ever aaw or heard of such exhibition. 
Neither of thèse witnesses are meohanics or accustomed to machinery; 
one of them is a lady who is not shown to hâve any spécial knowl- 
edge of meçhanical matters, or more than women generally hâve; and 
it seeras to me impossible that they can carry in their memories the 
peculiar characteristics of this machine, so that the court can say, from 
their testimofly, that it is clearly established, from the proof, that this 
invention was naade so long prior to the application for the patent. 
They may bave seen a cutter head, or a model of a cutter head, made by 
their father, but neither of them say they know the angle at which the 
cutter bits were set. Theiy say that the illustrative model produced in 
évidence, and which haa been made since this suit was commenced, is 
like the cutter head made by their father, and the same may be said 
of the "Grand de Tour," "Louisville,"and "Moline" cutter heads, which 
are in évidence. To carry the date of the invention back of the appli- 
cation for the patent, the proof must be clear and convincing, and 
this is far from coming up to that standard. 

Upon the question of novelty, the proof shows that between 1865 and 
1868 a cutter head was made and put in use in the Grand de Tour 
Plow Works, at Dixon, 111., which showed a grooved head with cutters 
inserted in the groove, and in ail respects operating like the machines 
covered by the patent, except that the cutting knives were set so that 
they struck the wood at a more obtuse angle. One of thèse old cutter 
heads is produced in évidence, and the testimony in relation to it shows 
that it was used for five or six years, during which time many thou- 
sands of plow handles were shaped and finished upon it, and it did 
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satisfactory work, and was in use until that Company adopted the prao 
ticeofbuying their plow handles ready finished, instead of finishing 
them themselves. The proof also shows that between the years 1862 
and 1867 a cutter head was put in use in the plow factory of B. F. 
Avery, at Louisville, Ky., which was constructed in the same manner 
as Caverly says he prefers to construct his; that is, of two disks, each 
having such a curved or concaved eut on ils inner face, extending.from 
its diameter toits periphery, that, when they are placed with their curved 
faces together, the curves or concaves in the disks will form a groove in 
the head the size and shape of the article to be dressed; and this cutter 
head is produced in évidence. The cutters in this cutter head were in- 
serted into the groove from the sides of ihe disks, leaving openings for 
the chips to pass ont from the cutters, and I can see no différence in 
principle between that cutter head and the Caverly cutter head. There 
may be a slight différence in the angle at which the kuives struck the 
wood for the purpose of cutting, but this is ail the différence, as the 
cutter knives in this head are inserted in the sides of the disks upon 
sharply inclined beds, so as to présent their cutting edges diagonally to 
the plane of the curved portion of the disks, thus meeting ail the require- 
ments of the Caverly construction. Mr. G. H. Pope, the expert called. 
by the défendants, testifies that this B. P. Avery & Co. cutter head w^s- 
in ail essential respects the same as the one used by the défendants, and. 
which is charged hère to.be an infringement of complainant's patent, 
and that it was an operative machine, and did good work. The proof, 
also shows that a similar cutter head was put in use in the Louisville 
Agricultural Works between 1871 and 1872, and for some years after, 
and as long as said works were kept in opération. For several years 
prior to 1880, a cutter head was in use at the works of the Moline 
Plow Company at Moline, Hl., one half of which was introduced in 
évidence. This cutter head, like that shown by Caverly, was constrUcted 
with two disks so beveled as to form the groove when the disks were 
brought together, with openings in the sides of the disks through which 
the cutting knives were inserted into the groove, and in ail respects, 
as far as construction and opération were concerned, they seem to hâve 
been the same as that covered by the Caverly patent, except that the 
angle at which the cutter knives struck the wood was not quite as 
sharp as that covered by the Caverly patent. Mr. Bartlett, the in- 
telligent expert witness examined in behalf of complainant, testifies 
that he improved this cutter about 1880, and that after his improve- 
ment it was substantially like that described in the Caverly patent. 
There is also in proof a patent granted March 31, 1863, to A. A. 
Wilder for "a machine for bending and checking hoop bolts," which 
shows a grooved cutter head with knives which the inventer says "areof 
chisel form, and are fitted obliquely in slots, and secured in proper 
position by set screws which pass through oblong slots in the cutters, 
and into the parts as shown." The cutting edges of the cutters pro- 
ject a suitable distance beyond the beveled sides of the parts of the 
cutter wheel. It will thus be seen that cutter heads, either made of 
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a single pîece, ivith a groove of the proper form to shape the mate- 
rial to be operated upon, or made of two disks withbeveled edges, 
whioh, when brought together, form a groove, and furnished with knives 
insei*tied from the outside, so as to présent cutting edges in the groove for 
the shaping of the material, were old long before the date of this inven- 
tion. Thé first claim of the patent js for a cutter head consisting of a 
cylinder with a groove in the center of its periphery, and recesses from 
either side, terminating in narrow openings on such groove for the ad- 
justment of the cutter knives. Ail there is in this claim is certainly an- 
ticipated by the Wilder patent, from which I bave just quoted. Evi- 
dently, from the reading of the Caverly patent, no particular shape is pre- 
scribed for the groove, but it was to be of such shape as was desired for 
the shaping of the materialto be operated upon. 

The second and third daims of this patent are objected to by the de- 
, fendants, upon the ground that they are based upon a preferential mode 
of ccHistructing the device. The patentée says in his spécifications: 

"The cutter head, B, i» of cylindrieal forai, made of sfieel, iron, or other 
suitable material, constructed preferably of two cylindrieal pièces or disks," 
eto,' .,•.,,.'.■ 

In the language of the. suprême court in Sewall v. Jones, 91 U. S. 185: 
. "Thisis not of the Substance Of the patent. A recommendation is quite 
differçnt-lrpm a requirepoent. ïhe lattèr is a demand, ap essèntial, a neces- 
sity. The former; is a olipice or préférence between différent modes or sub- 
Jects, and iB left to the pieasure or judgment of the operator. He may adopt 
it. * * *■ The principlé is this: The omission to mention in the spéci- 
fication something Which cèntributies only to the degree of benefit, providiag 
the apparatus would work beneflcially and be wortb' adopting without it, is 
not fatali wliile the omission of what isknown to be necessary to the enjoy- 
ment of the invention i» fatal. . Accordingly, when .the inventer says, 'I 
recommend the following method,' hé does notthereby cbnstitute such method 
a portion of his patent." 

But, without being hypercritieal, I am unable to see what there is de- 
Bcribed jin the spécifications, or in the second, third, and fourth claims, 
which was not iti thç older deyices shown in the prôof. The Moline 
and Louisville cutter heada were made with two disks; they had cutter 
knives insertedthrough the recesses extending from the outer face of each 
disk into the groove, and forming beds for the cutters, and spouts for the 
diseharge of the chips,, the slotted knives were secured in the opening, 
and adjuBted longitudinally thereon by set screws. In other words, ail 
the éléments ofthe eomplainant's patent are found in thèse old working 
autter heiads,of the Grand de TourPlow Company, the Louisville Agri- 
cultural Worke, the Avery Plow Company, the Moline Plow Company, 
and the Wilder patent, and most of them date back much earlier than 
even the witnesses for th,® corn plain^nt would carry Caverly 's invention. 

It is strenuously urgedf, however, on behalf of complainant, that the 
angle at which Oaîverly set his cutters was such as to make his machine 
operate better than either of the prior cutter heads which hâve been re- 
ferred to. The proof shows by the eomplainant's expert, Bartlett, that 
45 degrees is the proper angle at which the plane bit or cutter should be 



; CAVEBl-y C. (DEEBE., , 763 

6ét, in order to do the niost effective and^ smoothest wprk, and the com- 
plainant's proof tends to show that the knives in the complainant's pat- 
ent are set at about that angle. It may be sufficient to say that there 
is nothing in the complainant's patent which defines the angle at which 
the cutters are to be set. He says: 

"They are adjiisted to the disks of the cutter head upon aharply inclined 
bedsy * * * presenting the cutting edgea of the knives diagonally to the 
plane of the curved portions of the disks, * * * similar to the manner 
in which plane bits are secured to the plane f rame." 

This language does not instruct the persons making a machine after 
the manner described in the Caverly patent as to what angle to set the 
cutters in order that they may do the best work. The Wilder patent 
of 1863 provided that the cutters should be fitted "obliquely" in slota 
through the cutter head, and Mr. Bartlett, plaintiÉPs witness, says that 
the common joiner's plane irons had been set for very many years at 
about the angle of 45 degrees. This, then, was common knowledge, 
and ail persons familiarwith the use of the ordinary plane knew that 45 
degrees was about the right angle for effective cutting by the plane bits. 
Caverly cornes no nearer in defining the angle at which the knives shall 
be set than does Wilder. Wilder says, "They are to be set obliquely," 
and Caverly says, "They are to be set diagonally," to the plane of the 
curved portion of the disks; so that neither of thèse patents instructs 
the public just at what angle the knife should be set, but leaves that to 
the akill of the mechanic who constructs the machine. For some rea- 
Bon the cutting bits in the Grand de Tour head were set with but a 
slight incline to the face of the work. The Louisville, Avery, and the 
Moline cutters were set at something more than 45 degrees; some of the 
complainant's witnesses say they were set as high as 60 degrees, but 
whether thèse knives are set at 45, 60, 80, or 85, it is but a matter of 
more or less, which was left to the judgment of the mechanic who con- 
structed the machine, and is not a matter of invention. It was not new 
to set plane irons, or other cutting tools, at an angle of 45 degrees, but, 
on the contrary, that was a very old mode of setting them. "It is the 
invention of whatis new, and not the arrivai ata comparative superiority 
or a greater excellence in that which is already known, which the law 
protects as exclusive property, and which it secures by a pat^it." 
Smith V. Nkhols, 21 Wall. 112. The proof shows that ail thèse old cut- 
ters worked, and worked fairly well; that a great deal of work was done 
upon them. It may be that the Caverly cutter head is better by reason 
of the change in the angle of the cutters, but "the change was only in 
degree, and consequently not patentable." Guidet v, Brooklyn, 105 U. 
S. 650. 

The proof also shows that the "Moline cutter head," one disk of which 
is in évidence, was in actual and public use in the défendants' shops at 
Moline more than two years before the application for the Caverly pat- 
ent was made: and the proof also strongly tends to show that Caverly 
wofked in the shop while it was so in use; and that bis place of work 
was so near where this cutter head was located as to raise the presump- 
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tion that he mnst hâve known of such use. But such public use Mrould 
defeat his patent, whether he knew of it or net. It being then abund- 
antly shown from the proofs that grooved cutter heads, with cutting 
knives located in the groove, and set with some d^ree of angularity, 
were known and in use long prior to the alleged invention by Caverly, 
there is no patentable invention shown in complainant's patent, because 
merely to change the angle of the cutters so they should conform to the 
old and well-known angle of the plane bits is only such an improve- 
ment on the old cutter heads as any skilled mechanic could make, and 
did not involve invention. If thèse old devices had been whoUy inop- 
erative, and Caverly had discovered that, by setting the cutters at an 
angle of 45 degrees, they wôuld become operative, — that is, if the old 
ones produced no resuit and his produced a new resuit,' — then his de- 
vice might hâve risen to the dignity of an invention. "The spécification 
ought to distinguish the invention from things before known, and to en- 
able any one skilled in the art to make and use the same." Hogg v. 
Emerson, 6 How. 437. But the proof shows that thèse older devices 
not only worked, but that they worked fairly well, and hence the most 
that could hâve been said for Caverly is that his machine was better 
than those that had preceded it, if he had instructed the public by his 
patent at jUst what angle the bits should be placed. But the trouble 
with his patent is he does not do this. He merely says they are 
"sharplyinclined,"and "presentingthe ciitting edges of the knives diag- 
onally." Thèse directions fall far short of telling the angle at which 
the bits should be set. And as I hâve already said, ail the older cutter 
heads showed their cutters set at an angle, — the later ones much sharper 
than the earlier ones. And the instruction in the Caverly patent is no 
more dôfînite as to the angle than that of the Wilder patent, which di- 
rects that thé cutters be set "obliquely." I conclude from the proof in 
this cââe that the merit of setting the cutters at about the angle of a 
plane bit is really due to Mr. Bartlett, who quite closely approximated 
to that angle in his improvement of the old Moline cutter head in 1880. 
Mechanicfd improvements hâve also been made of late in this class of 
maohinrà by making the groove deeper, so that it holds the handie 
more firiûly while being dressed. This improvement, however, did not 
corne from any instruction given by this patent, but from expérience in 
the use of the machine. 
For thèse leasons the suit will be dismissed, fox want of equity. 
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Washington & I. E. Co. v. Coeur d'Alenb Ry. & Nav. Co. 

ICircuU Court, D. Idalto. Ootober 31, 1892.) 

L PtrBLio Lawds— Railboad Eioht ot Wat— How asd When Acquibed. 

The act of Maroh 8, 1875, (1 Supp. Rev. St., 2d Ed., 91,) among other tbings grants 
a right of way over public lands to any "duly-organized" railroad company whioh 
Bball bave filed witb the seoretary of tbe interior a copy of its articles of incorpora- 
ation and "due proof " of its organization. Seld, tbat tbe "due organization, »• and 
tbe furnisbing of "due proof" thereof, are conditions précèdent to tbe acquirement 
of any rigbt to suoh right of way. 

9. Bame. 

Under tbis act, when a railroad company, organized under a territorial statute 
requiring its route to be set out in some détail in its articles of incorporation, sub- 
sequently changes its route, by flling snpplemental articles, so as to cross certain 
public lands, it is "organized, " for the purpose of building a road over sucb lands, 
only from the date of the suçplemental articles, and can only aci^uire a rigbt of 
way on furnisbing due proof, in tbe manner specified, of sucb organization. 

8. Same. 

Where tbe only évidence tbat a railroad bas filed the documentary proof of organ- 
ization is a copy, certlfied by the commissioner of tbe gênerai land of^ce, of a com- 
munication from tbe président of tbe railroad to tbe seoretary of the interior, stat- 
ing tbat the former transmits therewith tbe necessary documents, wbich com- 
munication is indorsed as received at the interior department on a certain date, 
sucb date is tbe earliest at wbich tbe railroad can bave acquired tbe right of way. 

4. Bame— Due Pboop of Orgakization. 

Laws Mont. T. July 6, 1886, § 801, provide tbat the due incorporation of a com- 
pany sball, without furtber proof or acts, operate as its organization. Meld, tbat 
tbe £ling witb tbe seoretary of tbe interior of a copy of articles of incorporation of 
a railroad under said statute, and a copy of the statute, opérâtes as proof of tbe 
organization, within the meaning of 1 Supp. Rev. St. 91, and tbe rigbt of way over 
public lands therein granted is acquired at tbe date of sucb filing. 

6. Bame— Unauthobizbd Sdbvet. 

A survey by a railroad wbich bas not yet oomplied witb tbe conditions of the 
statute confers no rigbts, as against another railroad wbich bas complied wlth sucb 
conditions, but bas as yêt made no survey. 

ft Bame— Unsuevbted Lands— Eeboneous Plat Kiled bt Mistakb. 

Section 4 of the act {1 Supp. Rev. St., 2d Ed., 91) provides, amongotber tbings, tbat 
a profile of tbe road, if on surveyed public lands, sball be filed within 12 montbs. A 
railroad surveyed tbree routes over unsurveyed public lands, and by mistake filed 
a plat showing tbe wrong route. Another railroad bad previously made an unau- 
tborized survey, but took rio furtber steps nntil the first road was completed and 
in opération. Held, tbat tbe first road was not required to file any plat, and tbe 
second road was not misled or damaged by tbe flling of tbe erroueous plat. 

At Law. Action of ejectment by the Washington & Idaho Railroad 
Company against the Coeur d'Alêne Raiiway & Navigation Company 
and others for a right of way over public lands. Judgment for défend- 
ants. 

D. C. Loekwood, for plaintiff. 

McBride & AUea and Albert Hagan, for défendants. 

Beatty, District Judge. This action is ejectment for a railroad right 
of way, consisting of a strip of ground 200 feet wide by 4,100 feet long, 
at the town of Wallace, Idaho, and on the unsurveyed public lands of 
the United States. Only the first-named défendant appears in the ac- 
tion, and each party, for its claim to the promises in controversy, relies 
upon the provisions of the act of congress approved March 3, 1875, (1 
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Supp, Rev. St., 2d Ed., 91,) by section 1 of which it is provided that the 
right'ôl w'â^''thfoMglï the public liatids' "is hereby ^raktëd to any raîlroad 
duly organized under the laws of any state or territory, * * * which 
shall hâve filed With the secrétarj' o^ the interio* a èopy of ita articles 
of incorporation, and due proof of its organization under the same." 
Xhe consti"Tictï(5'ri pf Ihis statutô c^rinôt be the subject of doubt. It re- 
quires the performance of certain conditidns prior to the opération of the 
grànt, The rightiis not to a corporation to be, but to bne that is, organ- 
ized; not to one which. shall subsequently file its articles of incorpora- 
tion, and due proof of its organization, but to that which bas doné so. 
The goverument simply makes anoffer which ripens into a grant or a 
contWtçt' the instant the prescribed conditions are performed. An at- 
tempt to exercise the privUege does not, through relation , becom e a vested 
right by a subséquent performance of those conditions, but the several 
steps recited in the statute — the orga,nization of the compàny and the 
due filing of its articles of incorporation and the proof of such organiza- 
tion-T-muët bô taken by any corporation before it can obtain any claim 
whatever to such right of way over the public lands, and any of its acts 
or claims made to produre such right prior to a compliance with the 
statutory conditions, being without the authority of law, can confer no 
rights, and certalnly not as a^ainat the company which does comply 
with the law. Attention has not been directed to any construction of 
this statute. by the national courts, but the foregoing views may be in- 
ferred from, if not fully sustained hji New Brighton & N, O. È. Co. v. 
Pittsburgh, Y. & 0. R. Co., 105 Pa. St. 13. Railroad Co. Vi. Sture, (Minn.) 
20 N. W. R«(îi, 229; iîaarçKid 0). V. Dam, (Fia.) 7 South. Rep. 30; 
and Larsen v. Railway Co., (Or.) 23 Pao. Rep. 976. 

Frorn the testimony it appears the plaintiff company was organized 
july 3, 1886, under the laws df Washington Territory, but whether 
duly organized acoording to those laws bas not been shown, nor are 
they, as ttiey then existed, now accessible to the court; but from the 
fact tba,t plaintiff, in its articles of incorporation, set out in some détail 
the gênerai description of the proposed route its roàd woUld take, it may 
be presumed the statute of said territory provided, as most statutes upon 
the same subject do, that such route and the termini must be described 
in the articles of incorporation. It appears by plaintiff 's said articles 
that its proposed road was to run from a point in said territory to the 
town of Wardner, in Shoshone county, Idaho, which did not include 
the right of way or ground in controvérsy. It foUows, therefôre, by 
plaintifî's own showing, that when it was so organized it was not for the 
purppse of building a road over this ground, and that it did not then 
cïaim àny -right of wajr ofreîr it. It did, however, by supplementâl ar- 
ticles of incbrpbration, ehtered into on the 8th day df November, 1886, 
prdvide for an extension ôf ita road through the towh of Wallàce, over 
the premises in controvérsy, and therein described the route of the same. 
Thîs latter date is therefdre the earliest at which plaintiff was organized 
to build a road over such premises. ' 
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That plaintiff has âled with the secretary of the interior copies of its 
articles of corporation, original and supplemental, and due proofof its 
organization, i» not cleady shown. The only évidence tending to estabT 
lish snch, facts is what is certified by the commissioner of the gênerai 
land office to be a copy of a communication of the président of plaintiEf 
Company^ addressed to the secretary of ,the interior on December 2, 
1886, in which it is stated that he transmits therewith, to said eecretary, 
"a copy of the articles of incorporation," and a copy of the Washington 
statute under which the incorporation was made, which bears an in- 
dorsemeptof itsreceipt at the interior department, on the 22d day of De- 
cember, 1886, and that it "incloses copy of articles of incorporation and 
due proofcrf organization." While this is not an explicit statement that 
a copy of the supplemental articles was also filed, yet it may be admitted 
it was inç'liwied, land it follows that the 22d day of December, 1886, 
was thei earliest date when, by a compliance with the other conditions 
of the statute,.!the plaiptiff was fully authorized to enter upon the dis- 
puted premises for the purpose of çlaiming or occupying them as a right 
of way for ite road. Upon this last-named date the grant from the gov- 
ernment wQul<i take effect, provided such premises were then unçlairned 
public land. 

The défendant (the Coeur d'Alêne Railway & Navigation Company) 
was in,corp9rated under the laws of Montana territory on the 6th day of 
July, 1886, and in its articles describes and includes^ as a portion of its 
proposed railroad route, the premises in question. On the 20th day of 
the same.month it filed with the secretary of the interior a copy of its 
said articles, and a copy of the Montana statute under which it was in- 
corporated, copies of both of which, officially certified to by the commis- 
sioner of the gênerai land office, are in évidence. Section 301 of said 
Montana statute provides that the due incorporation of a company shall, 
without further proof or acts, operate as its organization; hence filing 
with the secretary proof of the incorporation operated also as proof of 
the organization. It thus appears that défendant, by said 20th day of 
July, had fully complied with the statute, and was on that date author- 
ized to take any steps necessary for the possession and acquisition of the 
right of way in controversy, and in this respect was prior to plaintiflf. 
On October 29, 1886, défendant ran the survey of its line over such 
premises, being the day after the plaintiff surveyed its route over prac- 
tically the same line. But, as before concluded, the plaintiff was not 
authorized to take any possession of the premises prior to the 22d day 
of December, 1886. Its said survey, on the 28th day of October, 1886, 
conferred no rights whatever upon it as against défendant. 

It is also urged by plaintiff that défendant surveyed three différent 
lines at said town of Wallace, indicated on exhibits as "A," "B," and "C," 
the last being the one in dispute, and that on the 8th day of November, 
1886, it filed in the local land office a plat of its route in which line B 
was indicated as the one adopted, and that plaintiff was thereby misled 
to its injury. The évidence shows that the filing of line B was not to 
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diBceiVe plâîntiff, but was done by mistake, and that C was the Une 
adoptedj and the one of which it was intended to file a plat. But can 
plaintiflf Complain of this? The only provision of said act of congress 
requiring the'filing of such plat in the local land office is that of section 
4, directing thàt, within 12 months after the location of any section of 
20 miles of road, if upon surveyed lands, or if upon unsurveyed lands 
within 12 months after the survey thereof by the United States, the 
plat of sameshall be so filed. It may be doubted that the filing of such 
plat is required for the purpoae of giving notice to others who may de- 
sire to oocupy such lands, bût, as such filing is not required until after 
the lands are Surveyed, it seems more probable that it is to operate as 
notice to the government that it may exclude from its sales of lands such 
located rights of way. However this may be, it appearitig that, at the 
times above named, the lands were unsurveyed, the défendant was not 
required to file any plat. But it further appears that plaintiflf, after 
making its unauthorized survey on said 28th day of October, did no 
otheract upon the premisôs nor took an/ possession thereof, until it made 
another survey in thé year 1888, prior to which défendant had com- 
pleted its road over said promises, and was in full opération and posses- 
sion of the same. Plaintiflf cannot, therefore, complain that it was mis- 
led or damaged by such erroneous filing of said plat. The judgment 
must be that plaintiff take nothing by this action, and that défendant 
recoverits coste, and it is so ordered. 
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O'Habeow V. Hendeesôn et al. 

{Circuit Court, D. Indiana. Ootober 10, 1893.) 

No. 7,958, 

Rbmoyai. oï Oacsbs— Joint Dépendants— Sepabablb Conteovbrst. 

An action for wrongful arrest and imprisonment and for malicious prosecntion, 
instituted in a state court against two défendants jointly, cannot be removed by 
either into the fédéral court, under Aot March 3, 1875, § 2, upon the ground of a 
separatecontroversy; and the fact that the défendant seeking removal hasâled 
separate défenses does not make sucb cause of action separable. 

At Law. Action by John W. O'Harrow against John W. Henderson 
and the Adams Express Company. On motion to remand. Granted. 

Statementby Bakek, District Judge: 

On thelst day of April, 1885, the plaintiff, O'Harrow, filed his com- 
plaint in two paragraphs in the superior court of Marion county, Ind., 
against the défendant Henderson and the express company. The first 
paragraph is for the recovery of damages for wrongful airest and impris- 
onment witho»t warrant or process of law. The second is for malicious 
prosecution. On the 17th day of April, 1885, thé défendant the Adams 
Express Company fîled its motion in writing to quash the return of 
service of proçess upon it, which was overruled by the court. On the 
ITth day of April, 1885, the défendant Henderson filed his separate an- 
swer in three paragraphs. Two paragraphs were spécial, and one in dé- 
niai. On the 30th day of April, 1885, the défendant Henderson filed 
his separate, verified pétition, accompanied by a proper bond, praying 
for the rèmoval of the cause from the state court into this court. On 
the 2d day of May, 1885, the prayer of the pétition waa granted, and 
the said causé was ordered to be transferred iUto this court. The plain- 
tiff moves to pemand. 

Claypool & Ketcham, for plaintiff. 

Baker & Daniels, for défendants. 

Bakee, District Judge, (after slating the fada.") This is an action 
sounding in tort for wrongful arrest and imprisonment and for malicious 
prosecution. The wrongs are alleged to bave been jointly committed 
by the défendants. The cause must be remanded. One of two or more 
défendants, sued as joint wrongdoers, cannot remove such cause of action 
from a state court into the United States circuit court. It bas often been 
decided that an action brought in a state court against two, jointly, for 
a tort, cannot be removed by either of them into the circuit court of the 
United States, under Act March 3, 1875, c. 137, § 2, upon the ground 
of a separate controversy between the plaintiff and himself. The fact 
that the défendant asking the removal bas filed separate défenses does 
not make the cause of action separable, although the plaintiff might 
hâve brought the action against either alone. Pirie v. Tvedt., 115 U. S. 
41, 6 Sup. et. Rep. 1034, 1161; Shane v. Andermi, 117 U. S. 275, 6 
v.52F.no.9 — i9 
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Sup. et. Rep. 730; Plymouth Consolidated Gold Min. Co. v. Amador & S. 
Oanal Co., 118 U. S,, 2«4,/6 Sop.: Gt.,:Repr 10,34; JiTedsfe Co. v. thller, 
122 U. S. 535, 7 Sup. Ct. Rep. 1265; RaUroad Co. v. Wangdin, 132 U. 
S. 599, 10 Sup^Gt. Repk 203i . Remaïaded, Bxceptipn by défendant. 



St. Lqxjis R. Co. v. Pacific Ry. Co. 

(Circuit Ùmirt, S. D. CaUfomia. Novemlier 18, 1893.) 

1. CSt^Cnrr tîOtJBTS— Jûbisbiction— Diveksb Cit/ze\shi*— Cobpobatio ss. 

U»abr Aet Ang-. ia,.1888,<85 St, at Large^p.,433,)Sl<proTidIng that, "whâre Oi« 
juriadiction is founded ooly on the.fç^t, t^a^ the aot40ii,is )>@tweea citlzen^iof dif- 
férent States, suit shall be brought bnly in the dlstriotoi' tbe rôsidience of either 
I ; i-plainiifl or def BBâaat, P (lie' circuit court top the sontlierà district of Californla bas 
,j^« jui^Bâictiion of such^suit by^KOissoqri corporation against an Illinois corpor 
' ' .rdtioojmthoiigfn thélattéi-'f<^aBMrgà:nlzéâ fdr the ^iirposë of doiiïg business! in thé 
: i'èoittîQérndistriçttDfCalifQrnia, and bas its principal ottcetliiére. ' ; 

.' TSe'faot tbataefehdaiitfiled anattsweron the tnerits would not authorlze the 
' '' tHàinitéhiitiéeâtatièh aiBuitjitor tblg^Wonld be to give jtirlâdîotionby consent in a 

, oa,^ n<jt;witihintibe gpMrai juriBdiotian pf tha, court. 

, ,- At:Law. :, ^ ., , .',. V ;:.,,:•.,•,.,,:,.;.,.,,,■■ : . ^'r• « 

W. F. Qctrdiner, Àl^, Qowr^eyyîç^mer, and Éâitnn Wcdker, for pî^iti»- 
tiÊT. ■■"■"■■'■■;■ ■;; ■ ■ *■'■'■ ■ "■ ■■ .;,■'... 

Œlog8iijI)istri<}t judg^* This is a motion todiamisa the suit for want 
of jujéid.i>ctipn, :œadQ;after tbe filingof an answefto the nierits, but be» 
fore' triïij. Tbeian^^çriibpwever,; alsp denied the^ jurisdiction Of- the 
court. It is well settled that the circuit courts haye no jurisdietion ex« 
cept such as is conferred by the cqDstitUlàon aijd laws of the United 
States, and that to bring a case withinit the, jurisdietion must beafiirm- 
atively shown. The controversy between the parties to the présent suit 
grpws put .ofcççtract; and the asserted jurisdietion of this court is 
founded splelypn theidiverse citizenship of the parties. The complaint 
iaUeges that th,«i,plaiEiti|f ist, and at allUipsis therei» mentioned bas been, 
a corporatiohi dwly oiganized uuder the laws, of ^he state of Missouri, 
and a citizen and inbabitant thereof^ ;baving its principal place of busi- 
ness in thjB, oity of St. Louis, of that state; that the défendant is, and 
at ail the tinjes; mentipned in ;the çppaplaint b^s been, a corporation 
dflly pjgani^çd .under, tbç; laws of the state of Illinois, and a citizen of 
;tbat/Statej haMiflg.its,ppncipai , place of business, bowever, at the qity 
pf Los jA.ngeJe?^§tatç,of Californiav,4nd is, and bas been during the timea 
mentioned iP'tb* qpmplaint, aP ipbabitant of tbieiçity pf Los Angeles* 
fState of GaiifQrnia; that the défendant corporation was organized for the 
purposepfdoi'Pg. business in Los Angeles city, the chief object pf whicb 
was and is Jhçppnstruction,,çxtensiQn> and pperatipn pf street-car Jines, 
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which purposes ^effe'è^Jii'essëd in its'àrticlesof incorporation; tliat 
there is, and at ail tîjè tirfi'es nientionedir| the ccStn plaint has bëen, a, 
statute of thé statë pf .California providîng that.every corporation cre- 
àted after its passage.iby.the lawis of ai^y otheifi state, and, d oing. busi-! 
ness in the state of California,; shall, within 60. days from the time of 
eommencing to do business iû this state, désignât© some person resid- 
ing in the county in \yhi6h the principal place of business of such dër- 
poration in the state of California ià, on whoni process issued by au- 
thority of or under any law of said state of California may be served; 
and that said statute further provides that such service shall be made 
on such person in such manner as shall" be prescribed in case of service 
required to be made on foreign corporations, and such service shall be 
deemed to be a valid ser'irice; that the défendant corporation did here- 
tofore, pursuant to.this state statute, designate one Jqhn J. Aiken, who 
then was and sinçe has been a person residing in the county of Los An- 
geles, state of California, as a person upon whona process issued by au- 
thority of or under any law of the state of California may be served; 
and that the défendant corporation has consented to be sued in this dis- 
trict, as a condition upon which it acquites the right to do business in 
the state of California. 

In the case of Shaw y. Mining Co., 145 U. S. 444, 12 Sup. Ct. Rep. 
935, the précise point adjudged was that under the act of March 3, 
1887, (24 St. p. 552,) as amended by the act of August 13, 1888, (25 
St. p. 438,) fixing the jurisdiction of the circuit courts of the United 
States, a corporation inoorporated in one state only cannot be compelled 
to answer in a circuit court of the United States held in another state, in 
which it bas a usual place of business, to a civil suit, at law or in 
equity, brought by a citizen of a différent state. But the sole reason 
why such a corporation cannot be compelled to answer to such a suit is 
because the court has no jurisdiction over the parties. In that case, 
the suprême court, after referring to the judiciary act of September 24, 
1789, and to the subséquent acts of congress in relation to the jurisdic- 
tion of the fédéral courts, including the act of March 3, 1887, as. 
amended by that of August 18, 1888, say: 

"The act of 1887, both in its original form and as corrected in 1888, re-en- 
acts the rule tliat do civil suit shall be brought against any person in any 
otber district than that whereof he is an inliabitant, but omits ttie clause al- 
lowing a défendant to besùed in the district where he is found, and adds this 
clause: «But, where the jurisdiction is founded only on the f act that the 
action is between citizens of différent states, suit shall be brought only in the 
district of the résidence of either the plaintift or the défendant.' 24 St. p. 
552; 25 St. p. 434. As has been adjudged by this court, the last clause is by 
way of proviso to the next preceding clause, which forbids any suit to be 
brought in any other district than that whereof the défendant is an inhabit- 
ant; and the efEect is that ' where the jurisdiction is founded upon any of 
the causes mentioned in this section, except the citizensbip of the parties, it 
must be brought in the district of which the défendant is an inbabitant; but, 
where the jurisdiction is founded solely upon the fact that the parties are citi- 
zens of différent states, the siiit may be brought in the district in which eithet 
theplaintiff or the défendant résides.' Machine Co. y.Walthers, 134 U. S. 
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41, 43, JOgup.-Çt. Rep. 485. And the gênerai object of thta act, as appeara 
npon its face, anijl as has been often declared by this court, U to contract, not 
to enîarge, theJUfisdiction of the circuit courts of the United States. Smith 
•v.Lypn, 183 tj. S. 815, 320, 10 Siiii. Ct. Eep. 303; Inre Penmylmnia Co., 
137 U". Si 451. 4S4, 11 Su^). Ct. Rep. 141; Fisk v. Henarie, 142 U. S. 459, 
467, 12 Sup. Qt. fBep. 207. As to natUral persons, therefore, it cannot be 
doubted that the^&ect of tbis act, read iil thé light of earlier acts upon the 
same subject, an^ pf the judioial construction thereof, Is that the phrase 
• district pf the résidence of ' a pérsbn: is éq^ui valent to ' district whereof he 
is an inhabitant,' and cannot be çOrtèitrued as giving jurisdiction, by reason 
of citizënshipi, tb a circuit court bëld trt'a state of which neither party is a 
citizen, but, on the contrary,restl<î<ii8 thé jurisdiction to the district in which 
one of the parties: résides, withiu the state of which he is a citizen; and that 
tliis act, therefore, havingtalien,ftway,the alternative permJtted in the ear- 
lier acts, of8,iJiiîg , a person in thp district «in which he shall be found,' re- 
quires anysùî|, the jurisdiction o? which is founded only on its being be- 
tween citi'zehs: df dl&ëretit'.states, tb be brought in the state of which one is a 
citizen, arid iiltlîè' district thei'ein 6f -which he is an inhabitant and résident. 
In the case^î^fa corporation,' trhereàsonsare, to say the least, quite as strong 
fOr holding that dfe can sue and be sued only in the state and district in which 
it bas bçiefiriqpprpurated, or in |l)e,state of which the other party is a citizen. 
j * *,.,*., ^he|,st£^tutp now in questipn, as already observed, has repealed the 
permission to siiè à défendant in a district în which he is found, and bas per- 
j emptorily enacted that, ' wliei^e the jurisdiction is founded only on the tact 
thàtthe action isbetwëen- citizen^ of différent statés, suit shall be brought 
|piily in the district of the résidence of eîther the plaintiff or the défendant.' 
! In a piàse bejt(^''$eQ natural persons; as bas been seen, this clause does not al- 
low the suif; ^p bi9.brought inja^J^ateof which neither is a citizen. If con- 
lgre|8s,.ii^ iri^ming this clau^ejj,d^ not Ijave corporatipns, i^mipd, therp is no 
reasoii'fbr giVin^thé clause ij'ïppséï and broader construction as to artiBcial 
' persons;'' vfrWb'Were not çoittëtaplatèd, than' as to hàtural pérsons, who were. 
If, as it iâ aiorè reaaoriâble tb stiJp^pttsèV tjoûgréss did hâve corporations in 
^ mind, it must bé prestimed aISo tPhayéihad in inind the law, as long and uni- 
fornuly deelajcediby this court,! thàt».iyithin the meaning of the previous acts 
o|opngres8 gjving jurisdiction pfBuit8;ibetween citizens of différent states, a 
corporation, GPQld not beconside^'ed^aiCitizian or a résident of ^ state in which 
ithad not beeh'incorporatéd." ' ' ' ' . '. 

i , lApplyîingttbîsireasoning .tO)l^eîfad:s of the présent c^e, it is obvious 
that this court has no jurisdiction ûf thé parties to the suit; because nei- 
ther is a oiti?en! of this stfttç»! . Not is.either a résident of this district or of 
this state. In iSAaw Vw Mining Go., svp-a, the court cite with approval 
the previous iàaés of Insùrm(X 0^. v. Francis, 11 Waill. 210, and Ek 
parte SchôUmbbrber, 96 tJ.'S. 369;' In the forriier case t|ie court said: 

"A corpor^tiflifijCan' hâve pp légal existence outside of the.sovereignty by 
which it waa created. Its place p{ résidence is there, and can be uowhere 
èhè.. Unli^e fiinajiural person, if pannot change its domicile at will, and, 
although ît jiçiay be permitted to j;r^fjiaàct business where its charter does not 
operate, it cànnpt, on that apcoonf ,^ t^squlre a résidence there." 

Ahd in Me' j^ùfte Schollmher^eri ' 

"A çprppratîpn cannot changp it» résidence or its citizenahip. It can hâve 
its légal home only at the place where it is located by or under the authority 
of its charter; but it nmy by its agents transact business any where, unless 
prohibitedby its charter or excluded by local laws." 
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To make applicable the rule that the right to be sued in a particular 
district is a mère privilège, which may be waived by plea to the merits, 
the parties and subject of controversy must be within the gênerai juris- 
diction of the court as defined by the statute. To apply that rule to a 
case not within such gênerai jurisdiction would be to affirm that con- 
sent can give jurisdiction, which manifestly cannot be done. The mo- 
tion to dismiss the suit for want of jurisdiction must be granted, and it 
is so ordered. 



Electrolibeation Co. V. Jackson. 

(Circuit Cowrt, W. D. Tennessee. September 20, 1892.) 
No. 444. 

1. Equitt Pbaotice — DaMURBEB— Settino for Abgdment. 

The f allure of the plaintlS to setdown a demurrer for argument on the rule dajr, 
when the same is filed, or on the next succeeding rule day, (according to éqnity 
rule 38,) it having been the practice of the circuit court for the western district of 
Tennessee to treat ail days in term time as rule days, is not, in that court, sufflcient 
ground for dismissing the bill. 

8. Patents— Pleadino—Supficienot op Biu. — Description op Patent. 

A bill which describes an invention as "a certain newand useful apparatus, fuUy 

described in the letters patent hereinafter mentioned and named thereln, 'a 

new and. useful improvement in tbermo-electric batteries,'" and then rëfers to the 
letters patent by their date only, without giving the number, and withont referring 
to any record in the patent office, by book and page, does not déscribe the invention 
with sufflcient partioularity. And the faot that the letters patent were filed on à 
motion for preliminary injnnotion, and are bef ore the court, will not cure the de» 
fect, çihce they are not a part of the record. Wise v. Railroad Co., 33 Fed. liep. 
277, and Po«fv. Hardware C'o., 25 Fed. Kep. 905, approved. •' 

8. EqnlTT Pr-EADIKG — SOFPICIBNOT OF BlLL— EXHIBITS. 

The rule that a bill in equity should contain a clear and ezplicit description, suf- 
flcient to give the défendant notice of the sUbject-matter of the complaint against 
him, is not abrogatedby equity rule 36, which forbids unneoessary récitals of doc- 
uments; and, if exhibits are attached, the bill should contain ezplioit référencé to 
them. 

In Equity. Suit by the Mectrolibration Company against John A. 
Jackson for infringement of patent. On demurrer to the bill. Sus- 
tained. 

£. M. Estes, for complainant. 

(koper & Pierson, for défendant. 

Hammond, District Judge. The demurrer, and the arguments upon 
it, présent questions of technical nicety not often raised in thèse days 
of loose practice. We bave a very elaborate code of some 90 or more 
rules of equity practice, promulgated by the suprême court under its 
powers in that behalf, intended to regulate with uniformity the practice 
in ail the equity courts of the United States. Except in a gênerai way, 
very iittle attention has been paid to them, and I doubt if any case can 
be found in any of the courts where they hâve been scrupulously and 
exactly enforced, or where they hâve been even nearly followed. Be- 
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sides, we, lui?» qui state «nd fedeipalpractiGe a^ipost indistinguisha^ly, 
and quitéLupipQnçpipusly. The défendant hpre insist? that rule 38 has QOt 
.been compdied ,^ith;, ajxd that this biU should, be now dismissed for suoh 
noucpppUftPice.;; r^herrule requir^Bj that, if the pl^intiflf shall not set 
down ^;dei:n,uj;irpç,for;arg!ijiment pi\)itbe rule day wh©.n, the same is filed, 
or on the n^xt; .succeeding. rule day,j|l^e shall be deeiiïed to admit the 
1;ruth:and'Sufiiciep9y.,ther,eof, and;fhe,biU be dismissed of course, unless 
a judge shall énlarge the time. Jbnes, Rules, 97. Taken in connec- 
tion with rule 33, the évident purpose was to speed the cause during 
vacation. Id. rule 94. For I tafce it that the référence to rule days 
generally implies that the proceeding is necessary on a rule day, be- 
cause the court is not in cession, and it cannot be otherwise taken be- 
fore the clerk or master upon a rule day held for that purpose. Our 
state practice makes every day in term time a rule day, and our lawyers 
hâve come tô so treat it ih this court as well, and I think properly; for 
certainly whatever may be done before the clerk or master on a rule day 
would be as well done before the court itself, if in session. And our 
court is so continuously in session, owing to the constant présence of 
oné of the judges, that Ihe practice ôf rule day orders has fallen into 
désuétude, very much as Mr. Gibson describes in relation to our state 
practice also. Gibs. Suits Ch. § 1007, note. 

Hère the plaintiff seeks to avoid the eflfect of rule 38 by stating that 
he applied to the deputy Clerk to knovfrif there was kept an order book, 
aa required by equity rule 4, Jones, Rules, 69, and was told there was 
none. But on inquiry ôf the clerk bimself we find there îs an order 
jbook, but not an entry has been made in it for more than seven years. 
This could do the plaintiff no good, bëcause it does not appear that he 
applied to the clerk to enter an order setting the demurrer down for 
argument upon a rule day, and oould not comply with the rule, bë- 
cause there was not an order book, under rule 4, but ohly that since the 
application to dismiss was made for noncompliance with rule 38 he has 
discovered that the order book was not kept. Obviously, if the fact 
were so, it would not avail him to escape the penalty of the rule, bë- 
cause he made no attempt to comply which failed for want of a book; 
and, if he had, the book could hâve been immediately supplied for the 
; occasion. But I think the penalty has not been incurred for the other 
reason. Theoretically, under rule 1, Jones, Rules, 67, the courts of 
equity "shall be deemed always open,":etc. In faCt, the court is nearly 
always open in this district, and the habit is quite universal to do in 
open court what thèse rules allow to be done on rule days, and hence 
the order bqçk has been quite useless. Owing to the summer vacation, 
and prolongea sickness in the family of the judge, the argument of this 
demurrer bas been delayed, no doubt, and the court should exercise its 
power, under rule 38, to enlargé the time if necesSary. But this need 
not be done, beçsuse the practice hag. been foUowed which generally ob- 
tains, and the argument bas been had hère and now. No formai order 
in writing upop the minutes is necessary to set the demurrer down for 
argument, though that would be a better practice, no doubt. as it would 
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be to set an equity case down for hearing formally, whiçh îs rarely done 
at ail. When the case is ready for hearing, or the demurrer or plea is 
ready to be argued, the parties appeàr, informally, in court, and proceed 
with the matter, no attention being paid to a formai entry setting the 
hearing doWn in writing on the minutes, order book, or docket. That 
practice, regular and proper as it raay be, does not and has never ob- 
tained among uS. The minutes show that the demurrer or plea was ar- 
gued, or the hearing finally had, as the case may be, and by necessary 
implication the proper setting dowti is and may be assumed, as it will 
be in this case; and the application to dismiss thé bill for noncompli- 
ance with rule 38 is refused. 

The second groUnd of demurrer, that thé bill does not allège that the 
plaintifif has been in the undisputed possession of the invention forsome 
length of time, is overruled for the same reasona given upon the applica- 
tion for a prelimînary injunction, when the point was taken and notsus- 
tàined; and so the third ground of demurrer, that the bill is without 
equity, is overruled for the leasons also stated upon the application for 
preliminary injunction, when that matter was also fully argued and de- 
termined. 

This leaves the first ground of demurrer, which I think is well taken, 
but it is easily cured by an améndment, to which the plaintiff is en- 
titled, as a matter of right, under our statutes, and it has leave to amend 
in that regard. The point is thâtthe bill has not described the inven- 
tion with that certainty which goôd pleading requires to put the défend- 
ant upon notice of that which is complained against him. The bill is 
said to follow the form laid down in Walk. Pat. , and to bave been drawn 
by an expert patent lawyer; but, while this may be so, it cannot pre- 
vail against the adjudication in Wise v. EaUroad Cb., 33 Fed Rep. 277, 
directly in point upon this question, which décision is, in my judgment, 
well grounded upon principle and authority, as is Post v. Hardware Co., 
25 Fed. Rep. 905. The bill in this case thus describes the invention 
which is the subject of the controversy, — ^"a certain new and useful ap- 
paratus, fuily described in the spécifications of the letters patent here- 
inafter mentioned, and named therein'a new and useful improvement 
in thermo-electric batteries.'" It then states the date of the letters pat- 
ent to be March 31, 1891, says they were signed and sealed by the 
secretary of the iiiterior, and countersigned by the commissioner of pat- 
ents, and granted the exclusive right to make, use, etc., for 17 years. 
It does not even give the number, nor refer to any record in the patent 
office, by book and page, to which the défendant might resort for fuUer 
information. . There might be any number of patents of that date for 
improvements in thermo-electric batteries, and even any number granted 
to Webb, described as the original patentée. It is perfectly plain that 
défendant, under such gênerai allégation, would hâve to search the pat- 
ent records from beginning to end, to be sure that he had ail they dis- 
close about improvements in thermo-electric batteries of that date to 
Webb. But the défendant is not required to go to the patent office at 
ail, and should not be, for this fuller information. The bill should dis- 
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dose it. It is not required that at his own expense he shall search 
the rpôords at Washington for the description of the plaintiff's inven- 
tiQn,i ;f6?: aqinfringement of whiçh the plaintiff is suing him. It would 
be a^.yrong to him if this vere so. , Good pleading requires that the 
biU;: on the face of it, shouldgive him this uçtic^with reasonable fuU- 
ness, without any trouble or espense to him for searching records to 
sapplj' the deficiencies of description and information. This is the 
cardinal rule of pleading, at law and in equity, and it is plain that this 
description does not, without such labor and expense, give the défend- 
ant any reasonable notice of the character and nature of the plaintiff's 
invention or improvements. 

The demurrer says that thebill should make "profert" of the letters 
patent, and the plaintiff replies that "profert" is unknown to equity 
pleadings. Technically, this may be so, but the équivalent of profert 
is knQwn; and whenever the law pleading naust make profert, the equity 
pleading must allège and prove with fuUness enough to give ail the 
benefit that profert would give, , and under a rule the production of the 
document would be compelled. J^ut this is beside the question, in my 
judgment. It is not a question of profert, or of the right of the plain- 
tiff to see the document , at ail, but only one of fuUness in pleading. 
Neither is it necessarj' to violate the rule of the ordinance in chancery 
against "stuffing" a bill with the writings m hiec verba, invoked by 
counseL Story. Eq. PI. § 266; Equity Rule 26. While there should 
be no yerbosity, there should be clear, explicit, and sufficient descrip- 
tion), to give the défendant notice of the subject-matter of the com plaint. 
Rule 26 had not abrogated this requirement. 

At to exhibits, they are a mère matter of indulgence. In good plead- 
ing, strictly, the biU should give the rpquisite fuU information of itself; 
but indulgence to loose practice and convenience bas allowed exhibits 
with explicit référence tp them in the bill, and they may be referred to in 
aid of the biU; biit they may not be omitted altogether, as hère, and the 
pleader content himself with a naked référence by its date to some docu- 
ment of record In a far-away place. In Harvey \. Kelly, 41 Miss 490, 
493, the late Chancellor Ellett ofthis city, who was an élégant pleader 
of the old school,, weli versed in the law of good pleading, under both an- 
cient and modem forms, says: 

"It is iodeed admissible to a certain extent, in pleading in chancery, to file 
written évidence as exhibits, and to refer to them as a part of the bill or an- 
swer; but good pleading requires that everjthing that is material to the case 
should be set forth in the pleading itself by proper averments. This may be 
done in gênerai terms, and the exhibit may be referred to for greater cer- 
taintyaa to partieular détails, but the pleading oughttocontain the subs née 
of the case." 

No authority says that an indefinite, gênerai, and wholly undefined 
statement of the invention or other thing in controversy, without ex- 
hibiting the document describing it, shall, by mère référence to the doc- 
ument, stand for a spécifie statement or description in the bill; or that 
a gênerai statement, accompanied by an exhibit of the document, or a 
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copy of it, meets the rule of good pleading which we bave above stated, 
with the reasons for its requirement. In Daniell, Ch. Pr., it is said that 
" it is usual to refer to the instrument in some such words as the foUow- 
ing, viz., 'as by the said indenture, when produced, will appear,' and 
the effect is to make the whole document a part of the record." 1 
Daniell, Ch. Pr. (5th Ed.) 367; Id. (Ist Ed.) 476. But this does not 
say that the bill in such a case sball not, by proper allégation, inform 
the défendant of the nature of the document, but is a rule to give the 
plaintifF the benefit of the averring part without reciting it in hsec verba, 
or exhibiting it, as the author says; and in the very next text he con- 
demns the inconvenience of this indulgence, and says: "It is always 
aecessary in drawing bills to state the case of the plaintiff clearly, 
though succinctly, upon the record; and, in doing this, care should be 
taken to set out precisely those deeds which are relied upon, and those 
oarts of the deeds which are most important to the case." 1 Daniell, 
Ch. Pr. (5th Ed.) 368; Id. (Ist Ed.) 476. 

It is true that on the motion for injunction the letters patent were 
filed as évidence, and the docunqejit is before us, among the papers in 
the case. But it is not a part of the record. Not even the loose référ- 
ence mentioned above is contained in this bill to make it a part of the 
l'.leading, which alone is the technical record. Eeference to it is gained 
by implication only, from the fact that its existence is stated. It is not 
pleaded at ail. So found in the papers, it cannot aid this pleading, 

Demurrer sustained. 



MONROE ». British & FoREiGN Marine Ins. Co., Limited, 

Samb ». Union Marine Ins. Co.. Limited. 

(CireuU Court pS .Appeals, Mrsb Ciraa'iX. Ootober 5, 1893.) 

Kos. 7.8. 

1. Marine Iksubanoe— "Absouttb Total Loss"—ABANDOitMENT. 

XJnder a marine policy inauring against "absolute total loss only," a partial loss 
cannot be converted Into a constructlve total loss, and évidence of abandonment 
is iuunaterial. 

8. Bams. 

Ashlpmentof cattle însured againat "absolute total loss only" was Inpartjet- 
tisoned, the vessel havingstruck upon areef. Partof thejettisoned cattle reaohed 
shore, and were taken possession of and sold by a salvors' association, wMcb had 
been employed by the underwriters to go to the wreck and act for the întereats of 
ail conoerned, with an agreement that they ahould hâve a lien on the property 
saved, with power of sale for their reimbursement, but it did not appear for what 
reason the sale was màdé. HeW, that the owner of the oattle could not recover on 
the policy, in the absence of proof that the underwriters directed an unauthorized 
sale, or that salvage was actually claimed and the sale made in satisfaction thereof , 
and that he could not by due diligence hâve disohargeâ the lien of the ealvors, and 
tbùs sécured the remuants of the cargo. 

8. Samb — Jbttison of Cabgo. 

A jettison of cargo, either to lighten ship or for the purpose of being saved, does 
not of itself constitute an "absolute total loss, " withintbe meaniug of a marine In- 
surance policy, when part of the goods are in fact saved. 
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4t Bame-tAdhjstubht bt Aobsts— ExjraNT or Agunct— Evibekob. 

In «a dbtfoa on marine insuranoe' policdes Issiied by British oompanlés fhroueh 
tlwîr;»génct» in Boston, wheu npt^iing la olearly proven as to the extent of the 
BgeintB^ puthority exoept that they weye empowered to issue tbô policies, receive 
tfie preitiinms, and repi-esent the uhdérwriters in légal prooeedingS in Massachu- 
setts; it oannot be presumed that they hâve authofity to adjust a loss oocurring on 
the Britiah coast, under a polioy issued by them. 

B. TatAL— DiBBOTISQ: VBtolOT— FBDEiRiL COTJRTS. 

A f edaral court may direct a verdict for either party whenever, under the state 
OÏ the évidence) it would be oompelled to set aside one returned tho pther way. 

In Èrror to the Circuit Court of the United States for the District of 
Massachusetts. 

Thèse two actions were brought by Albert N. Monroe against the 
British & Foreign Marine Insurance Company, Limited, and the Union 
Marine Insurance Company, Liûiited, both beihg British corporations, 
on pplioïeS of Insurance issued by them, respectively, The cases were 
triéd tpgéther in the circuit court, and in éach case a verdict was di- 
rectei for défendant. Separate writs of error werë sued out by the plain- 
tifif, and the cases were arguedtogethet iii the circuit court ofappeals, 
juâgtneiîiisafi&rmed. ' 

Thé îiWip'èrity covered by the J)olicié*'ériâsîsted of 264 «attle shipped on 
the stââjtiiâhîj) Missouri at Boston, and cônsigned to James Nelson & SoUj 
LiveJ?i)cior. • TlîiiB bills of ladîng also provided that, "if animais are landed 
at Birkenhead, dôùsignee is to taté delivery of them there. " The con- 
tracta of insl^ftince were aliké, excèpt that one was for $16,000 and the 
other $17,000. Plaintiffhad a général blanket policy issued by each 
Company through their agents in Boston, Endicott & Macomber, under 
which his shipments of cattle from time to time were insured. This was 
effected in each case by the issuance of a "domestic certificate" in the 
foUowing form: 

"Thtsfe tofcertify tUat c^i tlie 18th day of Eebruary, 1886, this company 
insured. undeirand subjéct to ïhe conditions of policy No. 10,550, for A. N. 
Monroe, for acoo^ot of whom it may concern, sixteen thousand dollars, on 
264 bead of cattle valued'àt $!i3,0U0, per Str. Missouri, at and from Boston 
to Liverpoçil, Loss, if any,, payable to the order of A. N. Monroe in funds 
current in the èity of Boston^ at the office of Endicott & Macomber, upon the 
surrender of this certiûcate. 

[Signed] "Endicott & Maoombee, Attorneys. 

"Premium, -— ." ; 

On the màrgin of each certificate was printed the foUowing: 
"Against absolute total loss of vessel and animais only. but this company 

to be liablefprjts proportion of the aasured's assessment in gênerai average 

levied upoi» àlljhterests." ; 

The policies contained the so-called "sue, labor, and rescue clause," as 
foUows: 1 

"And. là Casé bt any ïpss or misfortune, ît shall be lawful and necessary 
to and for theassured, facibors. servants, and assigns. to sue. iabor. and travel 
for. in and àbout the défense, safeguard^ and recovery of the said goods 
and merchàndiSes. br iany part therèof, wlthoùt préjudice to this Insurance; 
nor shall the acts of the insured or insurérs, in recovérlUgl saving, and pre- 
serving the property insured. in case of disastetv becOusidered a waiver or an 
acoeptanoe of abandoniuent." 



MONEOE V. BRITISH & FOÉEliïN MARINE INS. CX). 779 

Also the "jettispn clause," in the foUowing terms: 

"In ail cases of 'loss by jettison, tlie samé shall be settled on the princi- 
ples of gênerai average only. " 

Early on the morning of March 1, 1886, the ship went ashore on the 
Welsh coast at a place called Port Darfach, a few miles from Holyhead, 
and finaUy became a, total wreck. In the attempts to get her off, many 
of the caitle were jettisoned by order of the master, some ofwhieh swam 
ashore or were towed ashore by salvors. Owing to injuries, it was nec- 
essary to butcher some of thèse, and only 108 were left. Soon after the 
vessel went ashore the Liverpool Salvage Association, an association of 
seven underwriters, of whom two were ofScers in the défendant com- 
panies, was requested by the underwriters tb send an agent to the ves- 
sel "either to take charge of the property, or to ad vise the master or 
owners, and to act in référence thereto aamay be considered best for the 
interests of ail concerned." It was also agreed "that the association is 
to hâve an absolute lien upon ail property saved and taken charge of by 
it, and its proceeds, for the amount to become due under this agree- 
ment, with power of sale for or towards their reimbursement." The 
agent oif this association arrived early at the scène, and the cattle, when 
landed, were in his charge. The consignées, James Nelson & Sons, had 
sent one Thomas Cîoleboum to the wreck, and by an arrangement with 
the salvors' association the cattle were placed in his charge, and sent to 
Birkenhead, and thence to Liverpool, consigned by the association of sal- 
vors tô James Nelson & Sons, who sold them, and accounted to the as- 
sociation for the proceeds, in whose possession they still remain. In ail 
that tras donc by Nelson & Sons, they acted apparently as the consign- 
ées of the salvors, and not as the consignées of the plaintiff under tho 
bills of lading. 

Plàintifif testified as to certain interviews had by him with the Boston 
agents, Endicott & Macomber, immediately on learning of the wreck, 
tending to show that he verbally abandoned the property to the under- 
writers, and demanded his Insurance, and that they made statements to 
the effect that the money would be paid,or that "it would be ail right." 

Thomas P. Prodor and Ohas. Théo, Ru3sdl, Jr. , for plaintifF in error, 

The court ought not to order verdict for the défendant if plaintiff lias of- 
fered any évidence to sustain the allégations in his déclaration. Lamb v. 
Railroad, 7 Allen, 98; Todd v. Railroad, Id. 207; Witherhy v. Sleeper, 101 
Mass. 138. In thèse cases the order of the court was based upon the fact that 
there was not a scintilla of évidence, or that there were no facts in dispute. 
"There does not seem to us to be even a scintilla of évidence to prove 
any act of delivery or acceptance." Dennyy. Williams, f> Allen, 1, 9. "If 
the évidence is sucli that, thoiigh one or two verdicts rendered upon it would 
be set aside on motion, yet a second or third verdict would be suffered to 
stand, the cause should not be taken from the jury, but should be submitted 
to them under instructions." Id. 5. 

The plàlntifE contends tljat there was évidence for the jury of an absolute 
total losis of vessel and animais, within the meaning of the contract of insur- 
ance^ and places iiis contention upon five grounds: 
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First. The drowniug or jettisoi^of ail the insured cattle took them, by 
péril insured against, out o£ plaiiitiff's possession or contre!, even if some of 
them^ ^ere landed and sold by salvora. As there was no restitution, or offer 
of restitution, to plaintiff, tlie loss to bim is absolute and total. 

Second. There was évidence for the jury that the défendants, through their 
agents, so acted in taking, selling, «Qd retaining the proceeda from the saie 
of the wrecked cattle that they thereby aocepted the loss as total. 

Third, There was évidence for the jury that the défendants, by their agents 
Endicott & Macomber, agreed to pay the loss in suit, in considération of plain- 
tifl's continuing hls Insurance apon bther shipments of cattle, and défend- 
ants thereby waived ail défense. 

' Faiirth. There was évidence for the jury of an absolute total loss by the 
necessary sale of the wrecked and daqiaged càttle by and for the salvors. 

Pifth. Under the contract of insurance the plaintiff can recover, upon his 
proof of notice of abandon ment, a constructive totaMoss, if more than one 
half of thé cattle were drowned. 

(1) Thrée fifths of plaintiflE's càttle Were drowhéd in the Ship. About two 
flfthswere jettisoned to ligbten ship, gfot asbore, and Wet<e taken and retained 
by salvoxSé The wrecfc ended the voyage and the contractual relation be- 
tween vessel and cattle. The cattle ceftsed to bea eqnsignment, and the rem- 
nantbecame merely salvage. The latter were çiLher in the possession of the 
détendants' agents or of an independeht salvor, wîth a paramount lien for the 
salvage service. Thé évidence is efearly to the effeot that they were sent to 
tiVeïpoOl, not to complété the voyage under the bill of lading', bût merely as 
E^vagev to be disposed of fdr the salvage association, and they were sold by 
their agent for them. No freight was paid for the carriage of the cattle, and 
they were taken by the sajvors and sent to their broker withoutdelivery of 
any bill of lading. The cattle were merely âotsam and jets^m. 

This, then, was évidence for the jury that there was an absolute total loss 
of the cattle to the plaintiff. The test is not annihilation, but deprivation. 
The défendants contracted that no péril of the séa or jettison should prevent 
the arrivai of the shIp in Liverpool, not as salvage covered with salvage lien, 
but as a coQSignment of use to and under the control of the plaintiff. If 
none of the cattle arrived at their destination, as property of .the plaintiff, 
with the right of possession in him, they were as absolutely lost as though 
they sank with the ship in niid-ocean. The loss is total in the absence of 
proof riot only of rescue, biit of restoration, or offer of restoratlon, to the in- 
sured. - 

• : An absolute total loss is deflned in thé leading case of Roux v. Salvador, 3 
Bi^g. N. G. 286, by Lord AbIngeh: "But If the goods were damaged by the 
périls' of the sea, and aecessarily landed before the termination of the voyage, 
and are by reason of that damage in such a state, though the speoies be not 
utterly destroyed, that they cannot with .aafety be reshipped; * * * if, 
though iraperishable, they are, in the hands of strangers, not under the con- 
t^rol of the insured; if, by wy circumstance over which he has no control, 
th^y can never, or within no assignable period, be broughtto their original 
destination,— in any of thèse cases thepircumstance o£ their existing in speoie 
at that forced termination o:^ the risk is of no importance. The loss is in its 
nature ^otal to him who tias no means of recovering his goods, whether his 
iKability arises from th'éir annihilation or f rom any other insuperable obsta- 

, Mr. Parsons says: "Goods are totally lost as to the insured when he has 
lost ail possession of, or power or control of, them, although they may con- 
tinue to exist in speaie as betove. It is this lost condition to the insured that 
is usuallyinténdèiâ when total loss is spoken of. * * * Actual total loss 
occurs either if thé thiiig insured is whoUy destroyed as that thing, or if the 
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property insured,. while remainirig fn apecie what it ia, is whoUy lost to the 
insured, whicli means that it is entirely out of his power or that of the in- 
Burer to recover the property." 2 Fars. Ins. pp. 68, 74; 2 Arn. Ins. p. 952. 

Kays Mr. Phillips: "A total loss of a subject of Insurance is where, by the 
périls insnred against, it is destroyed, or so injured as to be of trifling or no 
value to the assured for the purposes and uses for which it was intended, or 
is taken out of the possession and control of the assured, whereby he is de- 
prlved of it, or where the voyage or adventure for which the Insurance is 
made is broken up by the péril insured against." 2 Phil. Ins. § 1485. 

So, if some of the goods are landed and stoJen at the place of destination, 
the loss is nevertheless total, because "the portions of the goods which were 
saved from the wreck, though got ashore, never came again into the hands 
of the owners. It ia therefore a total loss to them." Bondrett v. Hentigg, 
1 Holt, 149. So, if the insured vessel is sold for salvage, the loss becomes 
total to' the owner by reason of the conséquent dèprivation. Cossman v. 
Wesf. L. B. 18 App. Cas. 160. 

"'A total loss, in one sensé, means where goodis go to the bottom of the sea, 
or where the goods are burnt or utterly destroyed: in another sensé, a total 
loss means that the mau who owns the goods is deprived of them in some 
way or other." Maetin, B., in Stringer v. Insurance Co., L. E. 5 Q. B. 605. 

So seizure by governraent: "It is quite certain that the insured may claim 
as for actual total loss if the property or interest insured be taken from him, 
although there may be hope of recovery. " 2 Pars. Ins., p. 900. 

There was évidence for the juiy of this dèprivation that constitutes an ab- 
solute total loss. The only cattle saved were held and sold by the salvage as- 
sociation, without notice to the ptaintiff, and the proceeds retained by the 
association, two seventhsof whiéh associiition ia made up of défendants' rep- 
résentatives. The broker eraployed by them to sell the cattle say s: '"iChe 
salvors declined to give up the. cattle to Mr. Monroe or any one else. The 
salvors had possession of the cattle, and did not ask any person's consent." 
Any demand by plaintifE was therefore useless. Moreover, he was kept from 
making any such demand by the assurance of the agents in Boston that the 
loss would be paid. There is noevidence as to the expenses or salvage claimed 
by the salvage association. They hâve niade no claim upon plaintifE, hâve 
rendered him no aecount, but hâve simply kept andstill keep the entire pro- 
ceeds from the sale. The presumption from the rétention of the salvage pro- 
ceeds is that the salvage association is entitled to the entire net sum to pay 
the expenses incurred, Not only has there been no restoration to plaintifî of 
the salved remnant of the insured property, and no proffer of restoration, but 
the salvage proceeds are actualli? in the possession of défendants' salvage as- 
sociation. 

The cattle, then, were totally lost to the plaintifE by périls of the sea. Both 
ownership and possession were taken from him. "The goods were in the 
hands of strangers, not under the control of the insured, " The insured " had 
lost ail possession of, or power or control of, them, although they may con- 
tinue to exist in speoie as before." "They were taken out of the possession 
and control of the assured." Authorities eited supra. 

(2) The plaintifî daims that there was évidence for the jury that, after the 
loss, the défendants, acting as they necessarily must, through their agents, 
regarded and accepted the loss as total, and so led the plaintiff to believe. 

The défendants, by the terms of the policies, had the undoubted right "to 
Bue, labor, and travel for, in, and about the défense,' safeguard, and recovery" 
of, the cattle; "nor shall the acts of the insured or insurers in recovering, 
saving, and preserving the property insured, in case of disaster, be considered 
a waiver or an acceptanœ of an abandonment." The right conferred by this 
"sue and Jabor" clause is well settled. It enables either party, as the at- 
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tôtiiéy df ' thel éther, lo take,v wlthoni préjudice) pcoper stop^to préserve and 
BàVe tiltei*ntoit4Bd"pr()perty/ i ItJià!H»p(jliréï'of attorney; ïhe underwriter can 
db- •whftt'-îtil nmisÉAry to, préserve' theipto^erty; 'but if he goes beyond liia 
a^riCy,v»N['dô»sf'any«et:a83ertiyèo* ownership in, or titie to, the insured 
geodSi 9Stii||r|flédgihgdr'9elling, or agreelng to the pledgeor.sajie, of them, tben 
the Uiid«rl»Krifcei"tftkes'it as his saivage, and thereby assumes the loss to be 
total. ■■■;i ■.,^>)'! ■■!'■■■ .1 :-■'■-.' 

Underthé "mte ànd labor" clansei thetdefendants oould tato possession tq 
save and l^efetttrejîi But it, liistead lof : saving ànd restoring, they did any act 
implying< ot ass«rtiog ownerahipv abd/ a fortiori, if they sold or pledged the 
insured propetty, they assumed theloss to be total, and are estopped to deny 
its totalityi Wûod v . InsutYinee Co., 6 Mass. éTSî Insurance Oo. v. Chase^ 
2UPick. 142; Reynolds i^. JnsUratieeCo., 22 Pick. 191; Copdin v. Insurance 

co., 9wm.mi. • , !- 

"I thinklt naaybeluid do wn„ as lagenerak proposition, that whenever the 
underwriter does any act, in conséquence of an abandon meiit,<which can bè 
justifled onlyuhdèrà rijght dènvedtfrbm it, that act is of itarff décisive évi- 
dence of^anaoeeptancev and cases may even beput where the act of the un* 
derwriteriwiU ttalaw prevail over his express déclaration. As if , af ter an 
abàtïdëntnent^ hé.shall proceed to sell tbo vessel, with àti express protest 
againsttbeacQe|)tBnce, and a déclaration that he did it for the benefit of the 
owner,M» aot "«^ould îveverthelesâ oonclusivelybirid him in point of law." 
Stoet, J. PeeUVilnsuranee Co., S Mason, 81; Peele v. Insurance Co., 7 
Vick. 2Hi Insumiioe Oo.V. Ywsittffer, 2 Curtj S22; 2 Arn. Ins. (2d. Ed.) p. 

liThe question iswholly oiia for the Jury. "Any act of the uhderwriter, in 
conséquence ofiSan'abandoitmeiit^whieh could be justiâed.only under a right 
déitivedffpomffit, may bé décisive évidence of an acceptancej * * * ïhe 
question i for 4hçi.^ury was tvhettïer upon the^vidence, takea in connection 
feith the provisions of the policyji there were any such aots."' Fuxleb, C. J. 
Mtchelieds&. IS^aVi Oo.v. Boston Marine Insj'Oo., 186 TJ. 8. 433, 10 Sup. 
et, itep. i98*Ç' iSAepAerd v. Hetiderson, h. R.l App. Cas. 49', Worthwestem 
Tramp.çm. H<. TJmmes&MiÏÏiaSi€o., 59 Mich. 214, 26 N; W, Kep. 336. 

Sd fara»:«încems the quesbîomof aoceptaùce, the priaciple must be the 
saine im^ cases o^ actiial as in cases lof constriictive total loss. In each the 
question ispdteîyoneof fact;. Did thelunderwritaliô assert ownership, or 
do any actwteich the insured ^rouiabe justifled in believing was assorti veof 
titIèP I£30,i^he underwritevsliavetâken the saivage, and; are bound to pay 
theloss..' ''r-t^ii ''.'.' ■'. i li f;j:.i; . }■ : ■ .ij ; ' ; ,, 

The évidence sbovvs that the defepdants (|id. by their t^ents, so deal witb 
the salved cattle as to assert title, and make the loss an absolute total loss 
with salvagè.' '!'■' •■ y'j'.' :>■'''.■:• .: 

There was m consent or participation on the part of plainti ff , or any agent 
ofhisv tothls sàlë and assertion 6f title, 

What rightïbàd the défendants on March 3d, af ter knowledge that some of 
the cattle had? gotashore, tointerf erë with plalntilï's property, and without 
his assent to put a lien upon it, anless they recognized the loss as total, and 
wëire protéctihg^tfiieir salvageP i k 

(3) The iplaitatiff entends that there was évidence thàt the défendants, 
through thëip agents, Endicbtt & Macomber, agreed tO pay the loss in consid- 
ération of ithe plaintifF's eiffecting his future insuranceb with them. 
■ (4) Tha iplai<ttiff contend» that' tbeïe was evideiiçe for the jury that the 
loss became ah absol ute total lossby the necessary Salé ofithe salved càttle^ 
Whether the authority for the: sale came from tl^esàlvage association or the 
défendants, or from the master'of the vessel, it certainly did not come from 
the pliiiiitiff or from his agent. ' ' 
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The law as to whàt constitutes total loss by necesaary sale is defined in this 
circuit in Hall \. Innurance Co., SI Fed. Bep. 37J.: "I hâve corne to the 
eonclusion, af ter, very f uU considération, that the only tsçst of the power o£ 
the master to sell is to inquire whether the vessel was in such a situation 
that to aell ber was the only prudent and wise courue. It is said in the cases 
tbat the sale must be by necessity; but I do not understaud that, in order to 
show a necessity for a sale, the master must show that no other course was 
open to him. It is sufiBcient if he show that there was no other prudent 
course." Oarpentee, J. 

There was évidence for the juryof such necessity: (1) Thesalved cattle 
were sold; as wrecked cargo; (2) they were in a maimed and damaged condi- 
tion; (3) they could be fed and kept for the salvage lien only at great and 
disproportiônate expense; (4) the défendants consented to the sale, and are 
estopped to deny its necessity. 

(5) TJnder the contract of insurance plaintifl can recover a construotive 
total loss on. proof of a loss exceeding one balf the cattle and seasonable 
abandonment to the défendants. 

Tbe term in the marginof the certiQcate, ''Absolute total loss of vessel and 
animais," means merelyt "Actual total loss," and does not exclude a cou- 
structive total loss. "It is to be borne in mind that a construotive total loss 
is as much a total ioss in law a.s if tbe subject of insurance had been actually 
annihilated. A policy^ therefore, against total loss only, covers a oonstruc- 
tive loss also, unless the parties, if tbey intend to exclude thia, do so by some 
such wordB as, * without beneflt of abandonment.' " Arn. Ins. (6tb Ed.) p. 9ôl. 

As 166 head of the sbipment of 264 oattje were drowned in tbe sbip, there 
can be nodoubt that tbe loss exceeded hait the value. Monroe made a season- 
able oral abandonment^ and gave notice to défendants' agents in Boston. 

This ^as sufficient notice Qf abandonment. It need not be in writing, and 
no particuiarform is required. Anytliing that conveys to the upderwnters 
or their agents the information or understanding that the insured surrenders 
to them the goods saved, is sufBcient. 2 Fhil. Ins. § 1678; Jnsuranae Co. v. 
Southgate,>& Pet. 604; Insurance Co. v. Ashby, 4 Pet. 139; Same v. Catleit, 
12 Wheat.883. 

An insurance contract "covers a constructive total loss based on damages 
exceedibg one half the insured value from périls insured against, and an 
abandonment, althougb the cargo subsequently arrives at the port of dis- 
charge m speoie, and very little diminished in quantity." Mayo v. Insxtr- 
anee Co., 152 MasS. 172, 25 N. E. Kep. 80. 

John LowéH and Hmry M. Rogers, for défendants in errôr. 

The judge of the circuit court was rigbt to order verdicts for the défend- 
ants. There is no évidence reported in the transcript which would hâve war- 
ranted the Jury in flnding verdicts for the plaintifiC. The rule of the fédéral 
courts is that "the judges are no longer required to submit a case to a jury, 
merely because some évidence has been introduced by the party having the 
burden of proof, unless the évidence be of such a character that it would 
warrant the jury to proceed in tinding a verdict in favor of the party intro- 
ducing such évidence. Decided cases may be found where it is held that, if 
tiiereiia IL scintilla ot évidence in support of a case, the judge is bouud to 
leave itto the jury; but the modem décisions bave established a more rea- 
sonable rule, to wit, that before the levidence is left to the jury, there is, or 
may be in every case, a preliminary question for the judge, not whether tbere 
is litérally no évidence, but whether there is any upon which a jury can 
properly proceed to flnd.a verdict for the party producing it, upon which the 
burden of proof is irapospd." Commissioners v, Clark, 2i U. S. 278, 284, 
per Mr. Justice Cliffokd. 
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In the very early case of PawUng v. tT. S., 4 Cranch, 219-222, Maeshall, 
C. J., sâys: "The gênerai doctrine on a demurrer to évidence has been cor- 
rectly stated at the bar. The party demurring admits the truth of the testi- 
mohy to Wbich he demurs, and also those conclusions of fact whicba jury 
niày fai^y draw from that testimony. Forced and violent inferences he 
dOeS dut admit; but the testimony is to be taken most strongly against bim, 
and sucfr conclusions as a jury might justiflably draw, the court ought to 
dràw," . Ourter v. Carusî, 112 tJ. S. 478-484, 5 Sup. Ct. Eep. 281, and cases 
there cited by the court. So, also, in the state courts, the rule is the same. 
Dèhny y. Williams, 5 Allen, 1; Brooks v. Somerville, 106 Mass. 274, 275; 
Gôhfihf V^- Biles, 76 Me. 132-134; i^rô^ v. Garoelon, 17 Me. 145; Head v. 
er^^èper; 20 Me. 314. — -. i i ; ,. 

IriBn^ànd the doctrtne i8 the same. Jewell v. Parr,. 13 C. B. 909, 915, 
916; quoted with approval by Hand, J., in Clafiin v. Meyer.lb N. Y. 260- 
266. iàUrl-E, J., says:' "When w« say that there is no évidence to go to a 
jury, wfe do not mean literafly none, but that there is none thafc ought reason- 
ably to satisfy a jury that the fact sought to be provéd is estatolished. " 

At'thfei oùtset ot the eâs«i tlié «jdutt MW hâve to interpret the clause in 
the policies, "tegainst absôl^te total losg M vessél ànd animais oniy." What 
rule of ihterprëtation, what prinoiple, sball be applled to détermine thè ques- 
tibti, waéthërëanabsblute'totalloss or notP The court in Kemp y.Màlli- 
ëdy, 6 Bést & S. 723-7^ fenswérs this question clearly and-fully: 

"Thé qnéstioû of Ibss, -Whether total or not, lâ'to be determined just as lî 
there ^ifras no Jiolicy atàll. If the subjéct-raatter is, by the underwriter's 
péril, put in âuch a situation that, supposing therewas no policy, it would 
be totiiliy lost to the owner, theû, as between the assured and the under- 
writeif^ t'hère Is à total loSs; not otherwise. Atid the question whether the 
thing ia Idst to ifs ownér# -to be treated» in a practioal business-like spirit, 
and if 't'he''thing cannot be' saved byany means vrhicb the owners or their rep- 
résentative; thé oaptain,caU reasonably use to saveit, it is ia total loss: but 
if, by ahjr'i^éaSOhable meâns which wére reasonably within their reach, they 
mightiei)<eeai the subjéct-d'atter, and do îlot dose, the total loss is.not attrib- 
utable to the périls which cast the subject-matter of insurance into that posi- 
tion i but' to the neglectof the oWnerto take those reasonable means. If 
they do not take those means, they cannot make tbe loss total by their own 
negledt." Kertip^ . HaUiday, 6 Best & S. 723-752; Irving v..< Manning, 1 
H. L; Cas. 207-306. 

Wemayquote, too, from the langaag>é of Mathews, J., Ih the case dis- 
cussed later in ^iirbrief, (^rooAe v. /wsMranceCo.;) 

"No injustice takes place, ho violence is done to tbe prihciplé of equity and 
natural rlght, by interpréîtihg contracts aceording to the legàl and ordinary 
import and tiieiinîng of the words used in making them, asariianged in gramr 
matical^ônstrdètion.^such meaning as every person acqualnted with the 
structuré Of langttage woald attach to them." 5 Mart. (N. S.) 546. 

Wbàt is mertint by absolute total loss? 

The clause ol this polioy, "sïgainst absolute total loss of vessel and animais 
only," is to bé intèrpretedf naturally, in accordance with thp clear, obvious, 
and ordinary in«aning of the words, There is no mystery attaching to the 
Wbrds, "an absolute total loss," or as itis soraetimes call<?d, "an actual total 
loss," in lawoi? în fatt. The text writers and the courts are in entire har- 
mohy with each other and with the «ommon and accepted views of business 

^Ab aetnail total lOss ocours when the aubject inaured wholly perishes, or 
Its recovcry iS' rendered irretrievably hopeless." McArthur, Ins. 138; Arn. 
Ins. (4th Ed.) 844; {1887, j Arn. Ins. (6th Eng. Ed.) p. 951; 2 Pars. Ins. 68. 
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"Total loss of maritime property under insurance is either actual (or, as 
it is sometimes called, «absolute,') or constructive, (or, as it is sometimes 
called, 'technical.')" 

"ï"or the purposes of practice, and of insurance law, a vessel is totally lost 
when it is lost as a vessel, and goods are totally lost when they are lost as 
goods; and either vessel or goods are totally lost, as to the insured, when he 
has lost ail possession of, or power or control of, them, although they may 
continue to exist in speaie as bef ore, " 

"If," says Lord Abingek, "in the course of the voyage, the thing insured 
becomes totally destroyed or annihilated, or if it be placed by the périls in- 
sured against in such a position that it is totally out of the power of the as- 
sured or the nnderwriter to procure its arrivai, the latter is bourid by the very 
terinaof his contract to pay the whole suin insured." Baux v. Salvador, S 
Bing. N. C. 266. 

" ïhere must be no rational hope, no practicable possibillty, of recovering 
possession of the prOperty, and prosecuting thie adventure to its termination; 
foronly when such hopeand possibillty hâve ceased isit an actual total loss." 
2 Pars. Ins. 68, 69. 

"Whenever the thing insured is,by the opération of a péril insured against, 
reduced to such a state as to be no longer capable of use under its original 
dénomination, there is an actual total loss." WaUersteîn v. Insurance Co., 
44 N. Y. 209; Bwri v. /nsMmwce Co., 78 N. T. 400. 

The phrase "total loss" simply, which is the phrase commonly used in in- 
suring what are known as "mémorandum articles," since it does not contain 
the Word "actual" or "absolute," issalisfled bya constructive total loss, with 
a seasonable abandonment. No case in which the word "absolute" or "ac- 
tual" is not used, and no case in which there hasbeen an abandonment, is per- 
tinent to the inquiry in this cause; but there are several cases in which, the 
insured having failed toabandon, the courts hâve inquired whetlier, as a fact, 
the loss was absolutely or actually total. Thèse cases are pertinent, and theyj 
décide the law to be such as we hâve already stated, namely, in cases of a 
ship, when the ship bas ceased to be a ship, and in cases of goods, when the 
goods bave becoine utterly lost in speaie, or entirely valueless, or woiild hâve 
become so if conveyed to the port of destination. Chadsey v. Ouion, 97 N. 
T. 333; Burt v. Insurance Co., 78 N. Y. 400; Kemp y. Halliday, supra; 
Hills V. Assurance Corp., 6 Mees. & W. 669. 

We submit that this whole case was decided on the Ist day of March, 1886, 
when 108 cattle out of the 264 that had been shipped by the plaintifl! at Boston, 
were safely landed, or, if not then, when they were transferred by the author- 
ity of the master to the port of destination. 

We submit, further, that it is impossible for the plaintifiE even to state his 
case accurately, and bring it within the above deflnition of an absolute total 
loss, forit is undisputed that, of the 264 head of Hve cattle that were shipped 
by the plaintiff at Boston, 108 were landed alive at Birkenhead, the port of 
destination. He cannot show that thèse 108 animais were to ail intenta and 
purposes worthless, for it is admitted thoy were sold by the consignées them- 
selves at the port of destination, for the benefit of somebody, for upwards of 
£20 sterling a head, or for £2,195 ISs. 8d. in ail; or show that the plaintiiï 
ever lost possession of them, or power of control over them, for he asserts 
that he never made any attempt to get them into his possession, and ha» 
made no application to hâve the proceeds of their sale paid to him, notwith- 
standing lh« fact that the évidences of title, to wit, the bills of lading.'are in 
his hands, and hâve been so since March 1, 1886, the very day of the disas- 
ter. Biays v. Insurance Co,, 7 Cranch, 415; Morean v. Insurance Co., 1 
Wheat.219. 

v.52F.no.9— 50 
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The plaintifP, failing to show an absohite totalilogs, is forced to contend 
tfaat there was a constFuctive totalloss of his cattle. ' 

TJpon this point we submit: 
1 (1) Ihe Word "abaolute" in ouf policyis used not only as iucluding "ac- 
tual," but also as excluding /'conatructive." It means, therefore, without 
privilège, of abandonment. We are contending for the clear, ordinary, and 
obvious meaning of the word "absolute" in our poliey of Insurance. 

(2) In cases where the right exists to claim for a constructive total loss, 
tbere inast flrst be an abandonmeot by the assured to the underwriters. But, 
where the Insurance is against absolute total loss qnly, thereis no necessity 
for Dor right of abandonment. Bnrtv. Msuranoe Oo., 78 N. Y. 400. 

(3) Theobject of an abandonment is to turn into a total loss that whicb 
otberwise Would not bé so, and an abandonment must be made seasonably, t. 
«., before any portion of the goods hâve arrived at tlieir port of destination. 
Forhes y. Insurance Co,, 1 (3:ray,371; Pierce v. Insurance Go., 14 Allen, 320, 
322, per.GRAT, J.; Gracie v. Insurance Co., 8 Johns; 183; Maivardier v.In- 
suremeeCo.,'8 Cranch, 39; Saltus v. Insurance Co., 14 Johns. 138; Chadsey 
v. Quion, 97 N. Y. 333. 

(4) Bvenif this wpre a case whem there existed the right of abandonment, 
no abandonment as a fact : has been made. As to what constitutes a légal 
abandonment, see Me Arthur» Ins. pp. 146, 146, 147. 

The further contention of the plaiîltiff, as we understand it. is as follows: 

That when theinsnred cattle went into the sea tliey were an absolute total 
loss to tlie; plal'ntifi, even though they swam f|shore,:or were towed ashore, 
and were Afterwards sold, alive and welU in ttie market at liiverpool, the port 
of destination. 

Against this construction it is to be noticed that by the terms of the pollcy 
it isiprovided that "in ail cases of loss by jettison thesam«8hall besetlled on 
the principles of gênerai average only." Again, in the poliey, the obliga- 
tions restlng upon the insiired uiiderthe "8ue,labor,and travel" clause would 
preclude the pOssibility of the assumption that when insured animalsare wet 
they are djîowned, or when landed thereafter alive and well they are dead. 
if the plaintifC failed todowhat he Was bound to do he cannot claim for a 
.total losBi for the law is settled that the Owner of a shipment cannot make the 
loss total. byMsown neglect. Irvi/h.g'v.Manning, 1 H. L. Cas. 287-306. 

The bills of lading are still in the hands of the plaintiff. He says he has 
.never doE^ anything about'his cattle; never heard anytbing about tbem; 
jjever dainaedanythingfromthosein Whose possession they were; norclaimed 
4;he procfiBds from any one. 

The further contention of the plaintiff is that the défendants, either by 
their oWn acts, or by the.acts of their duly-constituted agents, bave exercised 
auch control over the property of the plaintifE as, in efEect, to assert their 
ownership of it, so as to.diàpossess him; that they hâve io law, at least, ac- 
knowledged an abandonment by the plaintiS to them, and a constructive 
total loss; ot that there bas been à récognition of an absolute total loss, and 
tliat it is too late for them to change their légal position, and that, cpnse- 
quently, they are liable under the policies. . It is an elaborate assumption, 
but it is only an assumption, and rests only on such "stufiC as dreams are 
madeof." , : 

If it be conceded that the salvage association did take possession oi the 
plaintiff's cattle, and there is no doubt it did, it only took possession of them 
*s sfllVor, andi there is no law of any country that makes a salvor the owner 
■of the property saved, or a tbief for saving. Salvors, at best, hâve only their 
lien for expansés. Noone.éverdoubted that salvors should be encouraged. 
They are the spécial wards of courts of admiralty, and in high honor, and their 
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possession of property is à légal iaftij antlïorized possession, and the owner or 
consignée can always obtain his goods by paying salvage. Xt was the duty ot 
the consignées, in this case as agents of the owner, so to take his cattle and 
pay the expônses, and, by neglectiùg to do so, the loss cannot be thrown upon 
the Insurance companies. 

The consignées cahnot plead ignorance of what was going on, for they were 
in close conférence wlth the Liverpool Salvage Association, and acMng with 
and for it, under written agreements not produced. AU the évidence shows 
that the salvage association was as much the agent of the plaintifiE's consign- 
ées as of anybody. 

. It is certain that the défendants had nothing to do with the sale of the cat- 
tle, nor did they ever receive any money from the sale of the càttlci or inter- 
fère with It ift any way. 

Befofe OoLT and Putnam, Circuit Judges, and Nei-sok, District Judge. 

PoTNAM, Circuit .Judge. ïn North Pennsylvania R, Co. v Commercial 
NaLBatik, 12S U. S. 727, 733, 8 Sup. Ct.Rep, 266, the suprême court 
said as follows: 

"There is no doubt of the power of the circuit court to direct a verdict for 
the plaintiff «pon the évidence presented in a cause where it is ciear that he 
is entitled to recover, and no matter affecting his claim is left in doubt to be 
deterinined by the Jury. Such a direction is eminently proper, when it would 
be the duty of the court to set aside a différent verdict if one were rendered. 
It would be an idle proceeding to subiait the évidence to the jury, when they 
cduld justl^^flnd only in one way." 

InRaëroad Co. v. Converse, 139 U. S. 469, U Sup. Ct. Eep. 569, this 
wi}S a%iped. The court, page 472, 139 U. S., and page 570, 11 Sup. 
Ct. Kep., said: 

"Bat itis well settled that the court may withdraw a case from them alto- 
gether, and direct a verdict for the plaintiff or the défendant, as the one or 
tbe other may be proper, where the évidence is undjsputed or is of such con- 
clùsive chàracter that tbe court, in the exercise of a sound judicial discrétion, 
■woiild be corapelled tb set aside a verdict returned in opposition to it." 

i InRailmy Co. v. Cox, 145 U. S. 693, 606, 12 Sup., Ct. Rep. 905, 
the court said: 

"The case should not hâve been withdrawn from the jury unless the con- 
clusion followed, as matter of law, that no recovery could be had upon any 
view which could be properly taken of the facts the évidence tended to estab- 
lish." 

Although this did not state in terras that a verdict might be directed 
for either party whenever the court would be compelled to set aside one 
returned the other way, yetinviewof the abovo citations, and especially 
in view of the expression in the yet later case, {Meehan v. Valentine, 145 
U. S. 611, 618, 12 Sup. Ct. Rep. 972,) it cannot be questioned that this 
test is still a proper one. Courts cannot be expected to stultify them- 
selves by tabing verdicts which in a sound judicial discrétion they should 
immediately set aside. Applying this to the cases at bar, the direction 
of the court below to return a verdict for each défendant must be sus- 
tained. 
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The plaîiitîff put in convefëàtions with Endicott à Macombef, the 
agents ofthe défendants, and élàimed that as tîïe resuit of them the de- 
fendants ha4 accepted a total loss, or were estopjfed from dîsputing it. 
The court, however, regards thèse conversations as irreleyant. They 
took place at Boston, part onthe day of the wreck and the rçimainder 
within a day or two after, necessarily in' ignorance of the true condition 
of facts on the other side of the Atlantic, as plaintiff, of course, should 
hâve Well understood; ànd they promised nothing except that everything 
"would be ail right," which was whoUy indefinite. The plaintiff failed 
to proye that Endicott & Macomberhad an agencyso broad as tp authorizè 
them to adjust a loss of this nature occurring in England, where the dé- 
fendait corporations were themselves présent and had their habitat. 
Nothing is proVen clearly, except that Endicott & Macomber had author- 
ity to issue the policies, receive the premiums, and represent the under- 
wrîters in légal prôceedingS tïiken in Massachusetts. If the plaintiff 
claims inore than this he should hâve called out the agents' powers of 
attorney or other written authority, or pointed out to the court some local 
statute clearly ''àïidspecifically applicable. It is inadmissible to pré- 
sume thaï lôçal attornëys or agétîts hâve powertô interfère with the ad- 
justraent bf losses ocëurring abroad, especially in the country of the rési- 
dence or domicile of the insuring corporations. To encourage a rule of 
that nature would be very unreasonable, in view of the f;^çt that local 
agents rarely, if ever, hâve the knowledge necessary to enable them to 
deal with such matters. 

It seems to the cotirt that the",ç(uçstion of the lack or existence of an 
abandonment is also of ûo conséquence. The loàs cannot be converted 
from a partial to a constructive total one with any effect in tbia oasu, 
and an abandonment bas no use except for that purpose. ïhis is suffi- 
cieritly explained in êtringer \. Insurance Cb., L. R. 4 Q. B. 676, and 
L. R. 5 Q. B. 599, approved in Oossman v. West, L. R. 13 App. Cas. 160. 

Neither did jettisoo of the cattle create an absolute total loss. 
Whether they were jettisoned for the purpose of being saved, or to 
lightenthe ship, is unimportani. Even derelict does not constitute an 
absolute total loss, if brought into a port of safety within a reasonable 
time, and if also the salvage charges are paid by the underwriters, or if 
under such circumstances that a prudent owner ought to pay tliem. 
CosOTian v. West, ubi supra. 

Carr v. Insurance Co., 109 N. Y. 505, 17 N. E. Rep. 369, cited by 
plaintiff, lays down the Mlowing rule: 

"The underwriters having elected to take possession of the vessel mider 
the rescne clause, it iS plain, we thînk, that they eould neither sell the veSs^l 
voluntarily nor permit it to be sold under judicial process in satisfaction of a 
lien which they had created, without thereby raateing the loss to the plaintiff 
an ' actual total loss,' whatever may hâve been its original chaiacter." 

This divides into two branches: 

Mrat. A voluntary sale of the vessel by the underwriters. TJndoubt- 
edly the underwriters may so deal with property in péril as to convert 
what otherwise would be a partial loss into an absolute total one, or so 
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as to bar themselves from denying that such a loss has accrued. But 
when the assured has obtained the benefit of a low premium by cover- 
ing absolute total loss only, tben in view thereof, and also in view of 
the fact that public policy requires that ail interested should be encour- 
aged to use the sale and labor or rescue clauses to the fuUest extent, 
whatever may be done in that direction by the underwriters, as well as 
by the owners, in unintentional excess of power, should not be made a 
trap. 

Second. As to the effect of permitting property to be sold under judi- 
cial process, Oarr v. Insurance Co. does not seem to state ail proper qual- 
ifications. When a vessel or other property is taken possession of by 
captors or salvors, of course the owner is dispossessed, at least for the 
time being, and, unless he can restore his possession by reasonable ef- 
forts, the loss becomes absolutely total; but he is bound to use such ef- 
forts. In Carr v. Insurance Co. the vessel was in fact sold for a much 
Içss sum than the amount the underwriters agreed to pay the wreckers, 
so that a prudent owner would not hâve interfered to prevent a sale. 
And, inasmuch as the underwriters did not return the wreck free from 
salvors' liens, the misfortune was, as a raatter of fact, converted into an 
absolute total loss. So in Comnan v. W^t, ubi supra, the property 
saved waa of less value than the salvage services, and the underwriters 
did not discharge the lien. The fact must appear that the sale was un- 
der such circumstances that a prudent owner would not interfère to pre- 
vent it. In short, if the property passes into the possession of captors 
or salvors, and the owners are thus in fact dispossessed , the loss becomes 
total, provided the owners cannot in either case recover the possession 
«xcept by disproportionate exertions, expense, or hazard; other wise it 
does not. 

It is plain that in the case at bar the underwriters properly asked the 
intervention of salvors. The vessel and property aboard were in such 
<;ondition that it was beyond the power of the master, owners, or under- 
writers to rescue her or her cargo, and the aid of salvors was necessary. 
Although the salvors were employed at the outset by the underwriters , 
and although they constituted an association in which the underwriters 
had shares or other interests, yet after their employment they ceased to 
be agents of the underwriters, and took and held possession in their 
■own right for the benefit of whom it might concern. They did not dif- 
fer in this respect from other salvors whose position and rights remain 
generally the same, whetber they corne to the assistance of a wreck as 
volunteers or at the request of the interests concerned. Having thus 
taken possession, it must, for the purposes of this writ of error, be con- 
ceded in behalf of the plaintif! that the salvors sent the cattle to Liver- 
pool or Birkenhead, consigning them to themselves, and ordered them 
sold by James Nelson & Sons; that though thisfirm were the consignées 
the sale was for the benefit of the salvors and on their account; that, 
according to Neison's statement, the salvors declined to give them up; 
and that they did not ask anybody's consent to the sale. Also it is true 
that the written employment of the salvors, though perhaps signed by 
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onë of the'UûdeFwriters after tKe'Veâctied cattle were feoM, rèally took 
effect froiadts date, aad beforéthèy arrived at Biïkëiihèàd dfli'^erpool, 
and tbat it aulhorized the sàlvors to' sell iii ôrdèr to'ëfiFèctuatétheirlien; 
and it may bèthàt, if it had beeri tiiaide to appèar that thèydîid sell for 
that purposev and that the underwiitérs had no lawful rlght to thus em- 
power them,: the resuit woùld havë been a cohvfefsion anthorized by 
the 1 underwriters, sufficient to baf them from denying an absolu te total 
loss. 

For the reasons already stated, it rested on the plaintiff to show this, 
or that the sale of the cattle could not bave been prevented by him with 
due diligence. But he has noteven put in évidence the written direc- 
tions from the salvors to James Nelson & Sons to make the sale, nor 
shown for what rteason the sale was made, nor when it took place, nor 
how inuch timfe interveaed after the arrivai of the cattle at Liverpool or 
Birkenhead. ISTeither has he made to appear whether any salvage was 
claimed, or, if claimeà, what the amount was, or that it was tendered 
or ofiPered, or that the salvors were told that the plaintiff or bis con- 
signées would pay it, or would pay what was justly due. The state- 
ment of the witness Nelsoni; that the salvors declined to give up the cat- 
tle, was jtoo gênerai to be strictly admissible as évidence, and, being 
unsupported by détail, has no weight, although the point of its admis- 
sibility was not raised» On the otber hand, it does appear beyond 
question' that part of the consignment did arrive at Birkenhead, which, 
as well as Liverpool, was a place of délivery under the bill of lading. 
It also àppears. that the plaintiff was not unrepresented there, because 
James Nelsorli«ft Sons were his' consignées and had the bill of lading; 
and, altbough'the! witnes»! Nelson proteét» that they did nothing on ae- 
count of their consigner, yet they were in position to act. It was also 
his duty not'to be unreipTesented.' ' " 

On thewholb, if the J plaintiff claimsto bring himself within the ex- 
ceptional rule ot Gossrmn v. West, vin «Jipra, and to excuse himself from 
the gênerai principles stated in Thomely v. Hebson, 2 Bam. & Aid. ôl3, 
it was for him to bring out ail the fâcts necessary therefor. As part 
of the cattle arrived at Bi»kenhead, an absolute total losscannot be made 
outj unloss, as already said, the plaintiff shows that the underwriters 
direbted anùnanthorized sale, or thaï, with due diligence, he could not 
bave disdhàrged ttie claim of the salvors, and thus secured the remuants 
of the consignaient. On important éléments making essential parts of 
this proposition, he has failed to fumish any proofs; and on that ao- 
count the circuit court would unavoidably bave set aside a verdict in 
bis favor upon this necesSary branoh of his case. 

The point taken by the' plaintiff, that no notice was sent him of an 
intention to sell the cattle, is not valid, inasmuoh as bis consignées 
actually sold them, and therefore krtew they were to be sold. The fur- 
ther proposition, that the sale was a légal or physioal necessity, is also 
ineffectuai; because the record faiJs to show that there was not suffi- 
cient time and opporturiity to discharge the lien of the salvors, and take 
possession of the cattle, before the time of any necessary sale could arrive. 
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In this respect the conditions werç essentially unlike those which ap- 
peared in Bondrett v. Hentigg, Holt, N. P. 149, where the goods were 
stolen on a barbarous coast; for, in the cases at bar, the courts and lawa 
■tvere in the same full vigor where the property arrived as in the United 
States, and presumaVJy the consignées had opportunity for enforcing ail 
légal rights. 

On the whole, the suits turn on the circumstances of the sale at Bir- 
kenhead or Liverpool of the remnants of the consignment. The rules 
appUed by us are elaborated in Arnold on Marine Insurance, (6th Eng. 
Ed.) in the opening of chapter 6, and in chapter 7, vol. 2, pp. 951, 
952, and page 988 and séquence, and are reinforced by the conclusions 
in Thomdy. v. Hebscm, ubi supra. ïhe expression of Lord Tbnteeden 
(Abbott, C. J.) in this case is very apt: 

"If, in this case, it had appeared that the owners bad used ail the meana 
in thelr pover, and were still unable to bave paid this salvage, it would bave 
been very différent; but that is not so, and I am tberefore of opinion that the 
assured is not entitled to recover for a total loss. " 

Copdin V. Insurance Oo., 9 Wall. 461; Richelieu, <fc 0. Nav. Oo. v. Bos- 
ton Marine Ins. Cb., 136 U. S. 408, 10 Sup. Ct. Eep. 934; and Shepherd 
V. Hmderson, L. R. 7 App. Cas. 49, — cited by the plaintiff, — reiter- 
ate, for the sake of applying them to the pending facts, raies of law 
fundamental and well known as applicable to abandonment» under poli- 
cies which cover constructive total losses, but hâve no close relation to 
the suits at bar. 

We understand the proposition that the policies should be treated as 
effecting a sépara te ineurance for each head of cattle, so that the loss of 
any one created a claim against the underwriters for an absolute total 
loss so far as that One was ooncemed, is not now insisted on. 

The judgment of the court below in each case is affîrmed. 



McKean v. Archeb. 

(drcutt Court. D. Indtana. October 28, 1899.) 

Ho. 8.74S. 

t. hntrrkttoit o» Aotioks— Constbuctiou ot Statotb. 

Act Ind. April 7, 1881, provides that actions must be brougbt wlthin tb« tlmes 
named, as f oUows : " Upoa: promissory notes, bills of exohange, and otber contracts 
for the payment of money, hereafter executed, within ten years: provided, that 
oll such contracta as hâve been heretof ore executed may bë enf orced, under this 
ftot, within such time only as they bave to run bef ore being barred under the exist- 
ing law, " etio. Held, the worda "exlsting law" apply to laws existing when the 
contract was made, and not when the suit was brought ; and tberefore contracta 
executed prlor to the act are still enforoeable within 20 years, as before. 

2. BiiME— CÎONBTiTnnoNAJ. Law — Spécial Leomlation. 

The f act that the statute continues in force one perlod of limitation for past con- 
tracts, and provldes a différent period for future contracts, does not renaer it In- 
valld, as lacklng a uniform opération, or being in the nature of spécial législation, 
for it is gênerai and uniform upou ail persons or thlngs, under the same circum- 
•tanœa. ^ 
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At Law. Action by Samuel McKean against Robert N. Archer on a 
note. Heard on demurrer to the answer. Demurrer sustained. 
B. V. MarshaU and Jump, Lamh & Davis, for plaiutiff. 
Olevdand & Matthews and A. 0. Harria, for défendant. 

Baker, District Judge. Action to recover the contents of a note exe- 
ciïted in this State for $5,026.93, bearing date July 1, 1877, due one 
dày after date. Answer that the cause of action did not accrue within 
10 years next before the commencement of the suit. Demurrer to the 
ahswet for wànt of facts. 

At the timè tbis cause of action accrued, the statu te of limitations of 
thiâ'stete préscribëd 20 yéa'rs as the peîriod within which such actions 
must be brought. 2 Gavin & H. St. of Ind. p. 1S9, § 21 1 , par. 6. On the 
7th day of Aprîi, 1881, anotherstatute of limitations was enacted, which 
to^k effect September 19, 188Ï, and yet remains in force. This statute 
is as follows: 

"The following actions sball be commenced within the periods herein pre- 
Bcribed aftef the cause of action bas accrued, an^ not after wards: • * * 
Fifth. Upon prpniissory nôtW, bills of exchange, and tother written contracts 
foï the payment of money, hèreafter executed, within ten years: provided, 
tbàt àll Bùch contmcts as hâve been heretofore executed may be enforced, un- 
derjihis act, within such time only as they hâve to ran before being barred 
under the exiatlng law limiting the commencement of actions, and not after- 
wards." 

On the one side it is claimed that the note îs to be governed by the 
statute of limitations in forcé at the lime the cause of action accrued 
thereon. On the other side, it iè insisted that it must be governed by 
the statute of limitations in force when the suit was instituted. 

The current ôPauthority, both English and Amferican, is almost un- 
broken, that statutes of limitation operate on the remedy only, and do 
not affect the right; and that the statute in force at the time the suit is 
brought, and in the forum where it is brought, must control. This rule 
bas often been regretted by eminent judges as a departure from sound 
principle, but it is now #6 firrnly settled that the statute of limitations 
does not enter into and form a part of the con tract that it is no longer 
open to debate. It follows that the suffieiency of the answer hinges on 
the construction of the statute above quoted. That part of the act which 
précèdes the proviso, ex vi tOTiiini, applies only to promissory notes, bills 
of exchange,, and other written contracts for the pâyment of money exe- 
cuted aftét the enactment of the statute. It is apparent that it was the 
législative intent that ail notes, bills, and contracts fot the payment of 
money executed after the enactment of the statute should be limited by 
the danSe preceiing the jiroviso to the period of 10 years, and that ail 
such contracts executed prior to that time should be governed by the 
terms of tlie proviso. The proviso déclares "that aU such contracts as 
hâve been heretofore executed may be enforced, under this act, within 
such tijne only as they hâve, to run before being barred under the exist- 
ing law limiting the commencement of actions, and not afterward." The 
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language of the proviso is not etitirely free from obseurity. On the one 
hand it is claimed that the words " existing law" mean the law existing 
at the time suit is instituted, and hence that the 10-years limitation ap- 
pliea. On the other hand, it is insisted that thèse words refer to the 
law in force at the tinie the contract was executed, and therefore that 
the 20-years limitation governs. In my opinion, the words " existing 
law" refer to the limitation law in force at and prior to the date of the 
enactment of 1881; and as to ail written contracts for the payment of 
money executed before Septemper 19, 1881, the prior 20-years limita- 
tion is continned in force. If it was the purpose of the législature to 
apply the lO-years limitation to contracts theretofore executed, the pro- 
viso was needless. AU that was necessary, if such was the purpose, 
would hâve been to hâve omitted the proviso, and the words " hereto- 
fore executed" in the clause preceding the proviso. It is the duty of 
courts to construe statu tes so as to give etfect to the entire language em- 
ployed, where such a construction is praeticable. Nothing less than 
imperative necessity will justify a court in rejecting words or clauses 
used in a statute. Hère no such necessity exista. Construing the 
words " existing law " as refêrring to and conUnuing in force the statute 
existing at the time the note in suit was executed, effect is given to ail 
the words of the statute. The statute thus read consti tûtes a just and 
harmonious enactment. AU notes, bills, and contracts for the payment of 
money executed on or after September 19, 1881, are governed by the 
10-years limitation prescribed by the act of 1881; and ail such contracts 
executed before that date are governed by the 20-years limitation con- 
tinued in force by the proviso. But the provision in question, if the 
words " hereafter executed " in the clause preceding the proviso had been 
omitted, would be construed as prospective. Murrayv. Gibson, 15 How. 
421; Sohn v. Watersm, 17 Wall. 596; King v. Tirrdl, 2 Gray, 331; Dick- 
son V. BaUroad Co., 77 lU. 331; McOormick v. Eliot, 43 Fed. Rep. 469; 
McKissonv. DavenpoHi 83 Mich. 211, 47 N. W. Rep. 100. 

It may be laid down as a gênerai rule for the interprétation of stat- 
•utes that they ought not to be allowed a rétroactive opération, where 
this is not required by express command or by necessary implication. 
Without such requirement, they speak and operate upon the future 
«nly. Especially should this rule prevail where the effect and opéra- 
tion of the law are designed, apart from the intrinsic merits of the rights 
of the parties, to restrict the assertion of those rights. But, aside from 
thèse considérations, and out of abundant caution, the words preceding 
the proviso are expressly limited to notes, bills of exchange, and other 
written contracts for the payment of money, thereafter executed. As the 
note in suit was executed before the statute was enacted, it is, by its ex- 
press language, excepted from the opération of the 10-years limitation. 
In Kingv. TirreU, 2 Gray, 331, a cause of action arose against an ad- 
ministratbr at a time when the right to sue was limited to the period of 
four years from the date of bis bond. After the cause of action had 
accrued, the législature of the state enacted a law prescribing two years 
as the time within which such actions must be brought. The ïatter 
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statute was heldtôbe prospective, and that a cauâe of action existing 
when it came iato «ffect was govérned by the statute of limitations in 
force wheiï ttie 'right-ôf action accrued; InDûàsmY. Jiailroad Co., 77. 
111. 331i a caiiiâW' «f îactioh accrued for personal injury. At the time 
thé cause ofactiofladcrued, the right to sue was.litaited to the period 
ôf five yéaiH. Therëaften the législature enacted a law prescribing two 
j/ëars'aâ the périôd withib which such actions must be brought. The 
court hëld the iàtter enaciment prospective, and that the statute in force 
Wheii the causé of actidû accrued furnished .the rule of limitations. 
MeàfuiV, Hàmion, 114 111. 248, 2 N. E. Rep. 64, was an action upon 
a ptôtttissory note dated January 25, 1872, payable two years after 
d'âteJ -' Action HS'as commeoeed October 15, 1884. At the time the 
note t\^as'éXeCUtedj the limitation was 16 years, under the act of No- 
vembèr 5, 1849'.' By an act which went into effect July 1, 1872, the 
tiiùe éf liHiitatiôn of anaetion on a proraissory note was made 10 years. 
The act ôf ;î87>2 expressly répealed the act of 1849, with this provision 
iù thé rêpe£dîîïg'6ection:: •<'But this section shall not be construed so as 
to àfFect ai^ fièbts or liabjUties, or any causes of action, that raay hâve 
accrued bétoté this act shali take effect." The question was, which act 
was to go^iïi,-^the actbf 1849, which was in force at the time the note 
was exèôUtedj or the act of 1872, which was enacted and went into 
effect ilftétilâiè' mftking of the note? The court held that the latter act 
was to 'bé'êbïlstrued pTOSpectively, and that the saving clause above 
quoted coAtihued the làw bf 1849 in force as to notes executed prior to 
the titùé the ict of 1872 took effect. McMUlan v. McCormick, 117 lU. 
79,7 N. E. Repv 132, and McKissm v.Davmpm-t, 83 Mich, 211,47 
N. W. Rep. 100, fully support the same doctrine. 

Thiis it i« seen that the construction given to the act of 1881 is sup- 
ported both by reason and authority. It is insisted, however, that 
such à construction brings the provision under considération within the 
condemnation Of the constitution of thisstate, and aiso of the fourteenth 
atnendmènt bf thé constitution of the United States. The argument is 
that "thé office of the pfoviso is solely to suspend the ten-years limita- 
tion in tb'OB© cases wherë the contract happens to be executed before 
Septembet Î9,il881, whether it falls due then or afterwards." Cooley, 
Const. Liln^ p. 391, note 2, and Holden v. James, 11 Mass. 397, are 
cited to the proposition that "the statute of limitations cannot be sus- 
pended in pài-ticular cases while allbwed to remain in force generally." 
Manifestly it iô not the office of the proviso to suspend the statute in 
particulàr oaSës. The enacting clause preceding the proviso in clear 
and positi<*é'lerms déclares that the lO-years limitation therein prescribed 
shall onlyâpply to notes, bills of exehange, and other written contracts 
for the piaymeflt' of mioney thereafter executed. If the proviso were 
eliminated from the act, the lO-years limitation could not be applied to 
ilotes ptéviôusly executed. The proviso does not suspend the opéra- 
tion Of the enacting clause in question.; It does not relate to nor em- 
brace thé sarhé class of contracts as the enacting clause. The whole 
purpose and Bcope of the proviso is to continue the prior statute of lim- 
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itations in force as to ail notes, bills pf exchange, and other written con- 
tràcts for the payaient of money ex'ebuted befbré the act 6f 1881 tôok 
^ffect. The real ground of objection eyidently is that it is not within 
the domain of the législative power to enàct a statùte of limitations 
whichshall affecl and operate upon written contracta thereafter executed, 
and continue in force the prior limitation law as to ail contracts previ- 
ously executed. Such statutes bave been frequently enacted, and bave 
beeu drawn in question before the courts of last resort. They bave 
been enforced as valid enactments, without any suggestion by court or 
côunsel that théy weré uuconstitutional. See authorities swpra. If the 
provision in question is uuconstitutional, it is upon the ground that thé 
law is spécial, and uot of uniform opération, or bçcause it dénies éqùàl 
privilèges and immunities to ail. It is not obnoxious to either objec- 
tion. It is gênerai and uniform in its opération. A law is gênerai and 
uniform when it opérâtes alike upon ail persons and things within the 
jurîsdiction of the state, under the sarae circumstances. This provi- 
sion guaranties to ail persons the saime privilèges and immunities, under 
like conditions. Equal protection of the law exists whenever, under 
Uke conditions, every person is secured in the enjoyment of the same; 
rights by the law. Barbier v. CcmnoUy^ 113 U. S. 27, 5 Sup. Ct. Rep. 
357; SomHingv. Oowiîei/, 113 U.S. 703,5 Sup.Ct. Rep. 730; Miiglerv. 
Kansas, 123 U. S. 623, 8 Sup. Ct. Rep. 273; Caldwell v. Texas, 1Z7 U. 
S. 692, 11 Sup. Ct. Rep. 224. It is neither spécial, partial, nor arbi- 
trary, and it must be held to be a valid exertion of constitutional power. 
The answer is insufficient. The demurrer is sustained. 



In re HAssBiiL. 
iCircuU Court, S. D. Ohlo. November U, 1883.) 

No.ea9 

1. Habku Cospus — 'When Libs— Presumptiôns. 

Whôre a man has been indicted, trled, oonvloted. and sentenoed by â state court 
haVing jùrisdiction of thé prisoner and the crime chargea, and authority to pro- 
nounce the particular sentence, it will be oonclusively presumed, In hdbeag corpus 
proceedings in a fédéral court, that the state adduced sufflclent évidence to sus- 
tain the judgment. 

a. Samb— Bill of Exceptions not a. Paet of thb Recokd. 

The bill of exceptions In a criminal case is not a part of the record, In suoh sensé 
that a court may look into it on hdbeas oarpiLa proceedings coUateraUy attacking 
the judgment. 

8. BAMB— ISSUANCB OT' THE WkIT. 

Under Rev. St. § 755, the writ should not issue unless the pétition itself shows 
that the party is entltled thereto. . 

Pétition for habeas corpm and certiorari. Denied. 
Statement by Taft, Circuit Judge: 

This is a pétition for habeas corpus filed by George P. Haskell, and is 
as foUows: 
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" In tJie United States ÇirOuit Court in and for the Southern District of 

Ohio. 

"Ex parte Beorge P. Hasketl. Pétition and complaint for a writ bf hàbeas 

corpus^^aà oertiorari: 

" The above-named George P. Haskell, relater herein, makes this his com- 
plaint, and allèges àud says tlikt at the September, A. D. 1891, term of the court 
of comtoon pleas in and for the cou ntyof Lucas and stateof Ohio, he (relator) 
was indicted and ebarged wUh having committed the crime of * forgery and 
uttering a forged instrument,' which is a felony underthe laws of Ohio; that, 
underthea,llegatiQn in said indictment, thesaid common pleas court uf Lucas 
county, Ohio,,was the only court in said state of Ohio that had jurisdiction 
to entertain a jùdicial triai of relator upon said charges; that said cause was 
entitled, 'The Stâte of Ohio vs. George P. Haskell ; ' that on the fourth day 
of February, Al. ÏD. 1891, thle said common pleas court of Lucas county, Ohio, 
did then and there proceed tb the trial of said cause, and upon said trial the 
said state of GbiQ. as plaintlff therein, ofl^red and introduced ail testimony 
and évidence itpossessed ag^inst the said George P. Haskell in said cause; 
that the litvv of th^ state of Ohio in such cases requirès of the state, as plain- 
tifE, to prove, àmong othérthings, thattUe alleged olïense, if committed at 
ail, was committed Tn the said county of Lucas and state of Ohio. Relator 
àlso allégés and avers that the said state of Ohio, as plaintlff therein, did not 
produce or QfPèr àny proof or eVidence that the said alleged offense was com- 
mitted in said Lucas county, but passed the said fact and material allégation 
unproyed; that, withoutthèsaid fact and allégation beingafflrmativelyproven 
by thesaid statei [plaintiff,] thesaid common pleas court of said Lucas county, 
Ohio, did not posséss undér thè iaw any power or authority to pass judg- 
trtent and sentence upon the défendant therein, who is relator herein; that 
'at the conclusion of said ttial-a verdict of 'Guilty ' was by the Jury returned 
into said court, whereupon said court then and there proceeded to pass sen- 
itence and judgment against relator, and sentenced hitn to be conflned in the 
Ohio penitentiary for a term bf tive years, for having committed the crime of 
forgery; that relator has been since the eleventh day of February, 1892, and 
still is, conflned and iraprisoned by virtue solely of said sentence and judg- 
ment in the Ohio penitentiary at Golumbus, Ohio; that relator has exhausted 
l each and every and ail proceedings in ail of the courts of the state of Ohio for 
his relief; that àsft m'a tté*of fact thë alleged «forgery' for which he is so 
imprisoned was not committed in the county of Lucas, Ohio; that the bill of 
exceptions in said cause is by an orde'rbf-said court made a part of the record 
of said cause, as provided by section 5302 of the Eevised Statutes of Ohio; 
that said billof exceptioflS„,çpntain8 ail of the proof and évidence offered 'by 
the state of Ohio tending to prove where said alleged forgery was clainaed to 
haye been committed; that he is by means of said proceedings denied by the 
state of Ohio thé equal pfetection of the law while within the jurisdiction of 
said state, and said imprisonment is in violation of the constitution of the 
United States^and therefore null and void. Ail of which more fuUy appears 
from' the Aies and records of the said common pleas court of Lucas county, 
Ohio, in the said cause of The State of Ohio vs. George P. Haskell, which are 
novy in the possession of John P. Bronson, Esq., clerk of said court of com- 
mon pleas of said Lucas county, Ohio, at the city of Toledo, in said county. 
Wherefore, the said George P. Haskell, relator herein, prays that a writ of 
habeas corpus may issue to 0. 0. .James, Esq., as warden of the Ohio peni- 
tentiary at the city of Columbus, Ohio, that lie bring up the body of relator, 
and show his cause for said. imprisonment; also that a writ of certiorari issue- 
to .John P. Bronson, Esq., as cleik of the common pleas court of Lucas county,. 
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Ohio, at the city of Toledo, in said county, that he forthwith forward to this 
court ail and singular the files and recorda of the case of State of Ohio vs. 
George P. Haskell, and relator will ever pray. 

"George P. Haskell. 

"State of Ohio, Franklin County — as.: George P. Haskell, who, being 
duly sworn according to law, deposeth and saith that he is the relator in the 
foregoing petitioDt and the facts therein set fortb are true. 

"George P. Haskell. 

"SubscrilMd and sworn to before me this 7th day of Nov., A. D. 1892. 
[Seal.] "S. A. Steenbbkger, Notary Public." 

Taft, Circuit Judge, (after gtating the facts.) The pétition is accom- 
panied by what is averred to be a true copy of ail the journal entries, 
including the indictment. The sections under which this court haa 
power to issue a writ of habeas cm-pus are as follows: 

"Sec. 761. The suprême court and the circuit and district courts shall hâve 
power to issue writs of habeas corpus. 

"Sec. 752. The several justices and judges of said courts, within their re- 
spective jurisdictions, siiall hâve power to grant writs of habeas corpus for 
the pùrpose of an inquiry Into the cause of restraint of liberty. 

"Sec. 753. The writ of habeas corpus shall in no case extend to a'prisoner 
in jail, unless where he is in custody under or by color of the authority of the 
United States, or is committed to li-ial before some court thereof, or is in 
custody for aii act doneoromitted in pursuauceof a law of the United States, 
or of ,311 ordef. proeess, or decree of a court or judge thereof; or is in custody 
in violation of the constitution or of a law or treaty of the United States; or, 
being a subject or citizen of a foreign state ai)d domiciled therein, is in cus- 
tody for an act done or omitted umler any alleged right, title, authority, privi- 
lège, protection, or exemption' claimed under the commission or order or 
sanction' àt any foreign state, or «nder color thereof, the validity and effect 
■whereof d'epefnd upon the law of nations; orunless it is necessary to bring the 
prisoijier Into court to testif y. 

"Sec. 754. Application for writ of habeas corpus shall be made to the court 
or Justice or judge authorized to issue the same, by complaint in writing, 
Bigned by'tbëperson for whose relief it is ihtènded, setting forth the facts 
éoncertiingthe party restraihed, in whose custody he isdetained, and by virtue 
of what claim or authority, if known. The facts set fôrth in the complaint 
shall be verified by the oath of the person making the application. 

"Sec. 755. The court or justice or judge to >yhom sueh application is made 
shall forthwith àward a writ of habeas corpus, unless it appears from the 
pétition itself that the party is not entitled thereto. The writ shall be directed 
to the person in whose custody the party is detained." 

It is apparent from section 755 that, if it appears from the pétition 
itself that the relator is not entitled to bis discharge, the court should 
deny his pétition without issuing the writ. The section only déclares 
the common-law practice in this respect. Hurd, Hab. Corp. 222; 
Sims' Case, 7 Cush. 285; Ex parte Kearney, 7 Wheat. 38. 

It does appear from the pétition herein that the petitioner is in law- 
ful custody and should not be discharged. His claim is that he was 
convicted without any évidence proving venue of the offense within the 
territoi'ial jurisdiction of the Lucas county common pleas court; that he 
was thereby deprived of his liberty without due proeess of iaw, and 
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WàS ^ai^'the ^ual Ipic^tectidnKSf the làws by the stàte ôf Oliîô,' in vîo- 
làtitiii- ôf ' 'th'ê*' fôuHeetftli à'mèhdfflfent tb the cohstitu tiçh bi ',^He Unîtècl 
Stat^^; and tliat hç is4berefoi'eiiôw*'incUstodyirivi6Iîitiorioif the consti- 
tution * / * * , ofiiieUni,ted States,," within the words^fsiectipn 753, 

iVithout consideripg Jthe qpestÎQn whpther suph a:â«feet in the eyi- 
depce, if iit.could be/inade to appear, would render the petitioner's 
conviction a yiolati<jiii,pf the ani_çpdj»ent relied on, by him, it is suffi- 
cieijt tp 8ay, that Jt must be conciasively presumed froni the aver- 
ments of the pétition, and the indictment and journal entries accom- 
panyingjit, thaj; the facj;of ,the commission of the ofifenaeitiLùcas couûty 
waa niadçto, appear froflieyid^ncetQ the trial court. It is clear from 
the papers presepted tt^t the petitioner was jndieted hy a grand jury, 
and was tried and convipted by a petit jury, that the court had juris- 
diction of th^j offense ch^rge^ in th^indictnient, and had jurisdiction to 
pronounce the sentence which was imposed on conviction of the offense 
cbarged. îiWhether the évidence before the court sustained the aver- 
ïnents of the ihdicttoent is a question which cannot be examined in the 
collatera^J hah^eas corpus proceediiig. When the indictnjebt charges a 
critne within! the jurisdiqtion of the court, and the record of the court 
shows â trial and conviction and a jiîdgment, properly founded on th© 
indictment and within the la wful jurisdiction, it is conclusively pre- 
sumed, in a collatéral attack, that the évidence adduced was sufficient 
to sustain the indictment and judgment. 

The failùre oT the stiftte of Ohio to prove the venue of the oSènse in 
Lucais çouiity, as alleged by the pieiitionçr,,can only, appear from a con- 
sidération of the bill of exceptions stating aJÎ the évidence; but the bill of 
exceptions isnot a part of the record of a judgment into which a court 
may look, ina proceeding where the judgment is coUateràJIy attacked. It 
is only à paft of the record in direct prôceedings on error for the exami- 
nation b,f a reviewing côtùt, and can aever be considered in habeaa corpus 
ito test the viftïidity of thç judgment. For this reason it follows that the 
sentence prpnoqnœd, Qiider which the prisoner is conôned^ was within 
the jurisdiction of the Court, and that the petitioner is not illegally re- 
strained of his liberty. The application for the writ is therefore de- 
nied. ' 
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In re McKnIght. 

(Citmit Cmtrt, s. D. Ohlo. November 14, 1892.1 

No. 680. 

HaBbas CoBPns-^Is8n»soB o» THB WBrr— Statb CouBTS. ' 

The action of a state court in retasing to assign counsel for a prisoner's défense, 

in forcing^ him to trial without tiine for préparation and witbout opportunity to se- 

' cuire, bycoiiipulsbry prôcess, thé ptesence of màterial witnessë?, Iri violation of the 

' ' constitution and lawk'of the state,cannot be con^dered by a fédéral «ourt in tobeas 

C0fpusproceeding8,:bn>aght on theground that the prisoner is denied the egnal 

ërotpction of the laws, and deprived of liberty without due process of law, in vlo- 
itidn of' tiie îonrteenth amendinent. Ex parte Harding, 7 Su^. Ct Rep. 780, 130 

U. Bi 782, and Sx porte mïlcft, 48 Fed. Rep. 661, followed. ; 

= ■' :i( ' ■ , . I- ■ 

Petitiôii for writ of Aà6ea8 corptia and certibrari. Denied. 
Statementby Taft, Circuit Ju Age: 

■J^bis is a pétition foi hcdieaa corpus ûled by Hiram, P. McKnîght, and 
is as foUows: 

"In the Unitèâ étdtea Circuit Court in and for tTie Southern District of 

",■,,■,,./' , ^,„, Ohio. 

"Ex parte Hiram P. McKnight. Coniplalnt, pétition, and aflidavit for a 

Vf rii othabeas corpus andoertiorari: 

"Tbe above-named Hiram F. McKnigbt, relator hefein, makes this his 
complaint, and respectfuUy représenta to this lionorable court tiiat he (re- 
lator) is ùnlawfully restrained and deprived of his liberty, and imprisoned in 
the Ohio penitentiary àt Columbus, Ohio; that said imprisonment is by vir- 
tue of anorderor judgment of the court of the comraon pleas in and for 
tbe county of Wood and state of Ohio; that said imprisonment is by the 
State of Ohio, by C. C James, Ësq., as agent of said state and warden of 
said penitentiary; that heretofore, to wit, on the 16tb day of January, 1892, 
relator was indicted by the grand jury of said Wood county, Ohio, and 
chargea with having committed the crime of • forgery and uttering a forged 
instrument;' that said charge was a felony, underthe laws of Ohio; that 
therèafter, to wit, on the 20tb day of said January, relator was arralgned 
upon said charge, and entered a plea of • Kot guilty' thereto; that the laws 
of the state of Oliio provide that the court shall, at the timeof arraignment, 
assign said cause for trial at the aame term ; that said court did not assign said 
cause for trial at any time; that relator was witbout counsel, and wholly unabla 
to employ counsel to assist him in his défense, and said court Well linew of thèse 
facts; that the constitution and laws of Ohio provide that the court shall, if 
the prisoner eûmes without counsel, before it proceed with the case, assign 
him counsel, not more than two, who shall, at tbe expenseof the state, as- 
sist the prisoner in bis défense; that the court did not assign any counsel 
wbatever to assist the prisuner (relator) in bis défense to said cause, but said 
court did then and there appoint able counsel to assist the prosecution of said 
cause on the part of the state .of Ohio; that therèafter, to wit, on the 7thday 
of March, A. D. 1892, relator was again brought before said court in custody 
of the sheriff of said coiinty, and without warning, or said cause being pre- 
viously assig:(ied for trial, as provided by law, was by said court immediateiy 
placed upon trial of said charge; that relator then and there filed with said 
court his written objections thereto, and in accordance with due provisions 
of law set fortli the facts that he (relator) had material wjtnesses who were 
absent, and' without wtiom he could not safeiy proceed to the trial of said 
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cause, and that he had aiso been conQned in jail, and bad no counsel toassist 
him ; that the constitution and laws pÇOhio provide that the accused shall be 
allowed corapulsory process to procure the altendanoe o£ his witnesses; that 
compulsory proceBStocompel the attendanoe of rela^or's material witnesses 
was by said court dehiéd to reiator; that there is ho process due to the laws 
of the state of Ohio wherewith a person may becharged wlth crime, arrested, 
imprisoned, tried, convicted, and sentenced, without first giving to the ac- 
cused counsel to assist him in bis défense, compulsory process to compel the 
atteîïd^nee bf his witnesses, and the cause assigned for trial a reasonabletirae 
bèf<iri! trial to aUbw the accused and his counsel s6 assigned to prépare for 
his 4ieteD8es to the charge; that reiator also says that be did net at any time 
waive his right to tiave the assistance of counsel in fais défense, nor to hâve 
CQnnpulsory process to procure his witnesses in his behalf, nor the right to 
bave'sàid cause properly assigned for trial, to give him ?in opportunity 
to prépare for trial thereof; that he (reiator) bas made his application in due 
form of law to each of tbe circuit and suprême courts of the state of Ohio 
for a writ of habeas corpus, and that the cause of said imprisonraent be ju- 
diciall^ inquired into, and for proper relief according to law; that the said 
severai state courts of Ohio upon said application suspend the writ of haheas 
corptis, and refuse to give to reiator judicial investigation and inquiry into 
the cause of imprisonment. Eelator furthp allège^ and ayers.that said im- 
priëohflient is in violation of the constitution of the tîhited States, and 
sections 1977, 1979, and 1980 of the KeViaed Statutes of the United 8tates, 
and othM^actsof congrues made in pursuance of sàid bonstitution; that re- 
later is deprived of bis libérty by the state of Ohio, without due process of 
laWi Snd is denied the equal prçtection of tbe law wihile withia the juiisdic- 
tion of said state of Ohio; that reiator bas been denied by the state of Ohio 
privilèges and imm unities secured to the citizens of Ohio and the United 
lâtates; that said reiator is a naturaUboru citizen of the United States; that 
the recordsand Aies of said case are now in the possession of the clerk of the 
sppreme court of Ohio, Urban H. Hesteo:» Esq., at the city of Oolumbus, 
Ohio. Ail of which more f ully appears from tlie records dnd files of said 
cause, which is entitied «The State of Ohio vs, Hiram P. McKnight.' 
Wherefore, the said Hinam P. McKnight, reiator in theforegoing pétition, 
prays that ta, writ of habeas corptts roay issue from the honorable U. 8. cir- 
cuit court of the southera district of Ohio to C. 0. James, as warden of the 
Ohio penitentiary, at thacity of Oolumbus, Ohio, commanding him to bring 
the body of the said Hiram P. McKnight before said United States court in 
and f4»r the southern district of Ohio, and show f ully for what cause he holds 
and imprisons :tbe said Hiram P. McKnight; tliat the cause of said imprison- 
ment befully inquired into; and that the same be declared in conflict with 
tbe constitution and laws of the United States, and the Said Hiram P. Mc- 
Knight be dealt with accurding tolaw. Also that a 'Kn.totcerttorari may 
issue to Urban H. Hester^ Esq., clerk of the suprême court at the city of Oo- 
lumbus, Ohio^commanding hitu to forthwitb forward to the clerk of said 
United States circuit couit for the southern district of Oliio, at the city oi 
Cincinnati» Ohio, to be :used upon the hearing of this complaint, ail and sin- 
gular the files and records of said cause. And tbe said reiator wili ever pray. 
, "HieamP. McKnight, Complainant." 

"State o^, Ofiio, Franklin County—ss. : Hiram P. McKnight, who, be- 
ing fir3t^duly.3\7()rn according to law, deposeth and says that he is the com- 
plainant in t(;é^oregoing pétition and complaint, and that the facts set forth 
therein are true. Hibam P. MoKnight. 

"Subscribed aod sworn to before me this Ist day of November, A. D. 1892. 
"Geokgb W. Mebkill, Justice of the Peace." 
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TAft, Circuit Judge, (after stating thefads.) The sections of the stat- 
utes uhder which this coiirt exercises jurisdiction to issue the writ of 
hàheas corpus hâve been quoted in the opinion just filed in the case of In 
reifosM, 52 Fed. Rep. 795. This court has no power to discharge the 
prisbnet iii the présent case, unless it appears from the pétition that the 
prisoner has been deprived of his liberty by the state of Ohio without 
due process of law, and has been denied the equal protection of the law, 
In violation of the fourteenth amendment to the constitution of the 
United States, and, further, tha^t by rèàson thereof the sentencing court 
was without jurisdiction to pronounce the sentence. Before a court can 
interfère with the judgment of another court by hàbeas corpus, it must be 
able to say that the judgment is null and void. 

It is clear from the pétition that the court which sentenced the pris- 
oner had jurisdiction of the person and of the offense chargea in the in- 
dictment; that the indictment was properly found by a grand jury; that 
the case proceéded to trial and conviction before a petit jury; that judg- 
ment foUowed théreon; and that no want of jurisdiction in the court to 
pronounce the sentence appears on the face of the record. The only i 
ground for denying the power of the court to pronounce the judgment 
consists in the refusai of the court, as alleged, to assign counsel for peti- ; 
tioner's défense, in accordance with the law of Ohio, and in the court's 
forcing the relator to trial without suiBcient time for préparation, and 
without giving him an opportunity, by the compulsory process of the 
court, to secure the présence of his material witnesses, who were absent, 
and without whom he could not safely proceed to trial. Such matters 
are mère irregularities or errors which cannot be considered or corrected 
by a court in the collatéral proceeding in habeas corpus. They do not go 
to the jurisdiction of the court to pronounce the sentence. 

The right to hâve the assistance of counsel is not alleged to hâve been 
infringed. The averment is that the trial court failed or refnsed to assign 
counsel at the expense of the state, which is a very différent tbing. 
Failure to furnish counsel to a défendant is not a want of due process 
of law. If a state statuts accords such a right to an indigent défendant, 
a déniai of it is error, only, which does not affect the jurisdiction of the 
court, or render its sentence void. Nor is the failure of the court to 
aUow the défendant compulsory process for the attendance of his wit- 
nesses a jurisdictional defect which can be considered on hubeaa corpus. 
It is doubtful from the pétition whether the petitioner intends to state 
that the court refused to issue compulsory process, or only that, by de- 
nying a continuance, the court failed to give an opportunity to procure 
the attendance of absent witnesses. But conceding that the averment is 
of a refusai by the court of a compulsory process, the pétition does not 
make a case for habeas corpus. This is conclusively settled by the case 
oî Ex parte Harding, 120 U. S. 782, 7 Sup. Ct. Rep. 780. There it was 
averred that the prisoner was deprived of his liberty without due process 
of law, because at the trial in a court of a territory of the United States 
the petitioner was deprived of his right to obtain compulsory process for 
the attendance of his witnesses, in violation of the constitution of the 
v.52F.no.9— -51 
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United States, which in article 6 Of the amendments expressly secures 
Buck a right to-fiersons triôd in eouj;ts of the United iStates. The court 
held that the objection tO' thie sentence only wen^i tp the regularity of the 
prôceedingï/ tad net to thejuariBdiction of the çonfttoimpose the sentence; 
that foB sucii irrpgularity the; judgnient waa not void; and, that the writ 
afrAaèècw cor3p«8;gave th&<}©urli no power (or its qcfrrecïtiop. 
. The éaaeii£& parte Mff^vfi,^ is 8trong«r than the ca?e at <bar, because 
there the Bupreme court wastçonsidering the validity of^ trial and judg^ 
ment in a œurt orgànizeiiUnder the authority of tbe United States, apd 
tiie right, a viôkHionof iwbjflh Dîas assigned as the reason for the writ, 
yras in terms eecured to tbe petitioner in tiiat case by the fédéral con- 
stitution, tiere the judgnlent under considération is that of a state court, 
and thé right allegedtobe.yiolatedàg.onenotexpressly secured by the 
fédéral constitution, but only by the constitutipp and laws of Ohio. It 
isonly indirectly protebted by the fourteenth amendment to the fédéral 
constitution. : i ïn Eic farte Ulrich, 43 Fed. Rep. 661 ,. Girouit Judge Cald- 
WEiiL held. that the district court of the United States had no authority, 
by writ (tf Jiabeas corpm, tp; déclare, a judgnient of astate criminal court 
a nuffity,;affldi discharge the jprjsoner from imprisonment imposed by it, 
wherestKih court hâdjuri^diction of the person, place, offense, and the 
oasey» and ievérything ooniïfioted with it. Under thèse authorities, the 
petitioner idoes not state «w case; for the isauancepf a writ:,,iuad his appli- 
cation isdenied, ^ 



'■ " ''"''' Iii re Sandees.' . -"" 

: ■ '■ (Ciro«« Court, É, B, Norfh, CwroUna. Koromber 14, 1893.) 

1. CoOTTiTTOjoNAii ïiAyr — Ïntbbptatb Comm^bob — Statb BeIstjlation — Orioinaï, 

■ ■''FlCKxSi6'.'''~' ''.■ ■-■■•■ - ■= ^;/-, 

Aet^ NÎC;.1891i «. 831, proividing that peçsons Bell^iig:«^>iD<paQkages unifiarjced 

,by the datç whei? suoh seed were grown, exoept ffirmers seUing seed in open 

TOtik'tô' btliiéir'faMër»^ br gai^nèrs, shàll be gulltjr.ôt a^mièdÀiileanor, is Ùn'âon- 

>,':sUtutiallai!aod;void,..uad4r <tbeiint^state commerci^iOl^se.ot the oonstitutloa 

(ftCtîole 1,. i S, cl. 8) with respect to the selllng ot seéd In tbe original packages 

imjiorted^froBiianothlèP State; ' ' 

8J^SÀ»tB^iPoi-tCïi"'PoWB»Li; •■■- ••:■..■ 

Wherç a«ertflin subjeotrmaitter Is ezolnaively delegatadv.tooongress by the con- 
stttrùtîép, ahy state legislà;tion théfeon is'vota, eveù'if p'&ssed in the exercise of 

■the'^C^loe'S&Wei'i^V- - ■]-,] ;.;r ,jiT :;■: ■ 

AppUwtiw qf Simom j^. ^ndersfor a writ of hfibeas çarpm. jGranted, 
and:pri§pj>^r;di^harg^di.,.;;;i,:,,^ ,, :i i.- .,•.,',: i, 

- ,4&'î'e0 ^^'^e'i and; |D, i. JSMsseZ?; for petition,er, . . j 
... John 'D.iBell(i,my, Jr,,fo3^ the. Staie., 

GoîFF, jÇSrçttit Judg^.M;!S'iinionW.Sanders présents his, application for 
thê wit,-pf,/!,cf6e^ aqrpi^.;,iria substance, it allegeS: that petitioner isre- 
strajnedpf l^f liberty bythe sheriff of N;ew Hanoverçounty, North Caro- 
lina;jfvho,detaini! petitipner by reason of a certain,m^iJimMS or warrant issued 
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by a justice of the peace in and for sàid côunty and state, founded upon 
a judgment of conviction renderedbytbe justice for tlie violation of a 
certain statute of the state of North Oarôlina, pasâed by tbe gênerai as- 
Sembly of that state on tbe 6th dày of March, 1891, entitled "An act 
to protect seedbnyers in North Carolina," being chapter SSl of the 
Acte oftie General A.ssembly of North Carolina for the year 1891, in 
this: ,that petitioner, as the agent ofvD. M. Ferry & Co., a firm com- 
posed of citizens of the state of Michigan^ and doing business in that state, 
exposed to salé and sold at Wilmingtoti, in North Carolina, certain seeds, 
which were shipped to petitioner from the state of Michigan by said 
firm of D. M. Ferry & Co., to be sold by him as their agent. It also 
allèges that the seeds.so sold by petitioner were in the original packages 
as receiyed from the staté of Michigan, and it admits that the packages 
were not marked as required by the statute alluded to. Petitioner 
claims that the act of the gênerai assembly of North Carolina, by virtue 
of which he was convictèd, in so far as it applies to the act done by 
him, is in violation of the constitution of the United States, and 
that, therefore, no lawful conviction is possible under it, and that con- 
sequently he is restrained of bis liberty wrongfuUy. The writ, as 
prayed for, was issued on the 8th day of Marché 1892. The shëriflf 
made return to the writ on the 24th day of March, 1892, admit- 
ting that he had petitioner in his custody, and that he held him 
in accordancé with the terms of a warrant of commitment from a jus- 
tice of the peace for the state and county mentioned. With his return 
the sheriff files a certifîed transcript of the record of the court of the 
justice, showitig the trial, conviction, and commitment of the petitioner, 
from which it appears that the facts relative to the sale of thé seed are 
correctly set forth in the pétition filed in this matter. The sheriflF, at 
the time he filèd his return to the writ, produced before the court the 
petitioner, who was represented by cOUnsel, and, there being no ap- 
pearance for the sheriff nor for the state of North Carolina by coUnsel, 
the court ordered that the hearing of the matter involved in this pro- 
ceeding be postponed until the next term of the circuit court of thé 
United States atWilttiington, N. C, andcommittéd the petitioner to the 
custody of the marshal of that district. At the spring term, 1892, of 
the circuit court at Wilniington the matters arising on the writ and re- 
turn were argued by counsel for petitioner, for the sheriff, and the state 
of North Carolina, and submitted to the court. 

The petitioner, as a member of the firm of S. W. Sanders & Co., of 
Wilmington, N. C.^ contracted with D. M. Ferry & Co., of Détroit, 
Mich., to sell for them garden, flower, and field seeds on certain terms 
and conditions set forth in a contract dated October 30, 1891. The 
seeds ordered were duly shipped by D. M. Ferry & Co. from Détroit, re- 
ceived by S. W. Sanders & Co. at Wilmington, and portions of them 
sold by petitioner. On the 6th day of March, 1891, the gênerai as- 
sembly Of North Carolina passed an act of which the folio wing is a 
copy: 



soi FEDEBAL EEPOETEK, Vol. 52. 

• "4» Act to Protect 8eed Buyers in North Caroîina. 

"The genieral assembly of Kortb Caroîina do enact: Section 1. Tbat any 
person OiT persons doing liusiQess in tbe atate, whosha;!! sell seed, or offer 
for sale any vegetable or gârden seed, tUat are not plainly marked upon each 
package or bag containing such aeed theyear in wliich said seed were grown, 
8l)all be guilty of a miademefinor, and, upon conviction thereof, shall be flned 
not lesstlian ton dollars or more than Sfty dollars, or imprisoned not more than 
tbirty days, for each and every offense: provided, that the provisions of the 
ac£ shall not àpply to farmeila selling seed in open bulk to other f armers or 
gardeners. S^Cr 2. That, any person or persons who shall, with intention to 
deceive, wrongf «Uy mark W label, as to date, any package or bag containing 
gardenor vegetable seed, snall be guilty of a misdemeanor, and, upon con- 
viction theréof^âhall be flned not tess than ten or more than flfty dollars, or 
imprisoned ho>t less than ten or more than thirty days. Sec. 3. That this 
act shall be in force from ahd after the Ist day of September, 1891. Bati- 
fled this, the 5th day of March, 1891," 

The seeds SQ sent by D. M. Ferry & Ce. were in packages which were 
ijot marked with the year when the seeds were grown, as was required 
by this statHte, and the sales made by the petitioner were in the original 
pf^ckages rec^ved frgm Miphigan. Petitioner claims that this statute is 
a régulation of ;cpmm^rçie^mohg the states, the power to make which is 
not possessed by thelegi^ature of a state, but is, by article 1, § 8, cl. 3, 
of the constitution of,;the United States, vested exclusiviely in the con- 
gress providecl for by,. that vii^strument. ; Counsel for the state of Norlh 
Çarplina contends tha,t tl^^ftct mentioneçj» while it may affect commerce^ 
is not fl. régulation, therepf, but is simiply the exercise by the state of its 
polie© power to protect its çitizens from fraud. The clause of the con- 
stitution afepve cited i«a4p as follows: "The congrggs shall bave power 
tpregulate, commerce yiitix fpreign nations and amongthe several states 
and with the ludian tïibep." Theoeed of a national régulation of com- 
merce amppg, the stateg was oije pf the mosfc influential causes leading to 
the formation of the constitution pf theUmited States, the désire being 
to^ecure upiformity pf the commercial régulations against discrimina ting 
or burdenspme state l^isliation. It iS; now well established that congress 
bas the exclusive rigM,tp,regulate çomnierce, and that the grant to con- 
gress in the ôonstitutioa çelating to that subject carried with it the whole 
matter, leaving nothing for the state to act upon in cases where the sub- 
ject is national in character. Qibbona v. Ogden, 9 Wheat. 1; Cook v. 
Pmnsylvanta, 97 U. S. 566; RaUroad Co. v. FuUer, 17 Wall. 560; Hender- 
sm V. May or, etc., 92 U. S. 259; RaUroad Co. v. Husen, 95 U. S. 465; 
Leisy v. Hardin^ 136 Ù. S. 10§, 10 Sup. Ct. Rep. 681. Is this act of the 
gênerai assembly of North Garolina, as applied to the sale in question, a 
régulation of Interstate commerce? If so, it is void. The fact that 
congress bas not legislated on this.particular subject — has not especially 
regulated this character of commerce-r-does not authorize the state légis- 
lature to regulate it, but shows that congress intends such sales to be free 
in ail the states, and not to be restricted or burdened by.any state statute. 
Philadelphia & S. M. S. S. Co. v. Pennsylvania, 122 U. S. 336, 7 Sup. 
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et. Rep. 1118; Bowman v. RaHway Cb., 125 U, S. 465, 8 Sup. Ct. Rep. 
689, 1062. In Rohhins v. Taxing Dist., 120 U. S. 489, 7 Sup. Ct. Rep. 
592, the court says: 

"The power granted tocongress to regulate commerce among thestates 
being exclusive when the 8ubject8 are national in their character, or admit 
only of one uniform System of régulation, the failure of congress to exercise 
tbat power in any case is an expression of its will that the subject shall be 
let't free from restrictions or impositions upon it by the several states." 

The meaning of the décisions of the suprême court on this question is 
expressed by William Draper Lewis in his récent instructive work enti- 
tled "The Fédéral Power over Commerce, and Its Effect on State Ac- 
tion," (page 123:) 

" Whenever the subject effected by state laws is in its nature national, or 
requires one uniform rule or plan of régulation, then the inaction of congress 
is évidence to the court of its intention tbat the commerce in this respect 
shall be free and untrammeled; but when the subject, from its local nature, 
does not seem to require a uniferm rule of régulation, the inaction of congress 
is évidence to the court that that body is willing that the states can effect Sucb 
subjects in the legitimate exercise of their reserved powers." 

In oné of the early cases in which this clause of the constitution re- 
ceived careful considération, {Brown v. Maryiand, 12 Wheat. 447,) Chief 
Justice Marshall, in delivering the opinion of the court, used this lan- 
guage: 

" What, then, is the just extent of a power to regulate commerce witii for- 
eigh nations and among the several states? This question was considered in 
the case bf (jfibbôns v. Ogden, 9 "Wheat. 1, in which it was declared to be com- 
plète in itself, and to acknowledge no limitations other than are prescrjbed 
by the constitution. The power is coextensive with the subject on which it 
acts, and canuot be stopped at the external boundary of a state, but must en- 
ter its interior. * * * If this power reaches the interior of a state, and 
may be tbere exercised, it must be capable of authorizing the sale of those ar- 
ticles which it introduces. Commerce is intercourse. One of its most Ordi- 
nary ingrédients is trafflc. It is inconceivable that the power to authqrize 
this trafflc, when given in the most comprehensive terms, with the intent 
that its effleacy should be complète, should cease at the point when its con- 
tinuance is indispensable to its value. To what purpose should the power to 
allow importation be given, unaccompanied with the power to authorize a 
sale of the thing imported? Sale is the object of importation, and is an es- 
sential ingrédient of that intercourse of which importation constitutes a part. 
Itis as essential an ingrédient, as indispensable to the existence of the entire 
thing, then, as importation itself. It must be considered as a coraponent 
part of the power to regulate commerce. Congress bas a right, not only to 
authorize importation, but to authorize the importer to sell." 

If congress should pass an act requiring ail seed sold in packages to 
be marked with the year in which the same were grown, and prohibit- 
ing the sale unless so marked, regardless of the country where grown, 
including imported and domestic seeds, as this act doeâ, it would be the 
exercise by congress of the power granted by the constitution, and a rég- 
ulation of commerce araong the states. The difficulty of honestly com- 
plying with suçh législation would be presented to the considération of 
that body as a reason wby the statute should be amended or repealed. 
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If this bô tràé, (and caii it be doubted tbat' congfegs Bas tbé' constiiu- 
tional rîgbt tô legislate on tbis subjéct?) and if tbe conclusion I reach is 
correct, that congress bas exclusive jurisdiction of such régulation, does 
it notMloW'tbët tbis législation bytbe gênerai assembly of Nortb Car- 
olina ia tr^'è^bitiiutibnal àiid toid? If tbe states can legislate, as to the 
matter.pï'"tBë!îî6rtb.datOÏink stàtutë, becàuse of the absence of législa- 
tion by cOjPgrpss.on the svibject, as w^s elainied by counsel in tbe argu- 
ment, wonld^ii^pt the provisions of that acf be held to be so unreasona- 
blé, such à Dù'rdén oh thè Business of thé country, and so interfère with 
the rights a,hd privilèges of' the citizeijs thereof, a^ to render it void? 
It viritlàny ^rôhibits the éftlé in Nortb Càrolina ôf Seed imported from 
foreign countries, for the packages would not be marked, and our deal- 
ers' cbuld n6t'tj;tithfuUy in9,ïk them as réquired by tbàt statute. It pre- 
vents the sale in North. Caii;6y,nà of séed lawfully ca.J:riéd into that state 
in the mails of the United States, sent by dealers residing and doing 
business in other statesviWho pay to the governtnent of the United States 
tbe postage or frèight for the transportation of the same, under laws 
passed by congress. It favors the grower ànd dealer in seeds doing 
business in North Çarolina to tbe détriment of the, growers and dealers 
of.flU the other states, for ,the farmers of Nprth Càrolina are, in effect,, 
regarded as igr^wers and dealers in seeds, and, exempted from ihere- 
quirements of the law, and it would follow that ail persons desiring to 
purchasefromitbem would be "farmers or gardeners." It would thereby 
permit a certain portion of the citizens of that state to engage in that 
business, and prohibit a:ll tbe rest from so doing. Why should the farm- 
ers of Nortb Catblinîi be permitted to sell seed in open bulk to other 
farmers or gard^hers, and the petitioner, or D. M. Ferry & Co., or any 
citizen who désires to engage in that trafSc, be prohibited from so 
doing? Hqw does this protect seed buyers? Wbat is meant by " open 
bulk?" The natural meaning of the words is, "in the mass; exposed to 
view; not.tied Or sea;led iii)." Used in the connection they are in this 
act, they do Ppt relate tô the quanti ty that may be sold, nor does the 
statute resfriçt it to an puijpe or less, or require a bushel or more to be 
sold. Any qù^n^ity pf ^ a|by garden or vegetablç seed, npt in a package 
or bag, butin open bulkji. may be sold by a farmer to other farmers or 
gardeners, without the mark relating to tbe year wben grown. Tbe ef- 
iféctof this is tbàt ail dteàlers must sell their seeds through farmers, or 
be excluded frOm thé mài'két. The farmer may sell seeds, free from any 
restrictions or marks, ^ut,' any one else éçUing tbe same kind pf seeds, 
even if from the same original mass or bulk, if the same be in packages 
or bags, must ha^e pkiiily inarked upofl them the year wben grown, — ■ 
the words that give putîty to tbe contents, and eliminaté ail fraud from 
the sale. This stàtùtè vîrtually prevénts the importation into the state 
of North Càrolina of alrgarden and végetable seeds in paper packages or 
bàgs,' for sale ih'the |jàckages in which imported, and destroys thàt ex- 
tensive and usèfyl tradê; so far as that stàte is concerned. If one state 
can'do this, allcah.' 'If iSFôrthCal-olinacàn impose this burden, Other 
states çah ànd wiiî î'mp'ôke' similar or beavier ones, to the great damage 
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of a commerce in which not only this petitioner and D. M. Ferry & Co. 
are interested, but in which many citizens of many of the states hâve in- 
vested their means, and to which they hâve devoted their time and én- 
ergies. In Ex parte Kieffèr, 40 Fed. Bep. 399, Mr. Justice Bbswis 
sàys: 

"The moment yen find any act of the législature or any ordinance of a city 
which prevents the free exchange of lawf ul articles of commerce between the 
States, you find an act or ordinance which contravenes the commercial clause 
of the Ûiiitèd States constitution." 

It was argued that the statu te in question is but the legitimate exer- 
cise of the police power of the state. What is the " police power," con» 
ceded to: and proper to be exercised by the state? About this eœinent 
juriste hâve differed, and hâve found it difi&cult to draW the Une be- 
tween it and the powers granted to the gênerai government. , Mr. Jus- 
tice Strong, in delivering the opinion of the court in Railroad Go. v. 
Husen, 95 U. S. 465, said, on this subject: 

"It is genèrally said to extend to mailing régulations promotive of domes- 
tic order, morals, health, and safety. As was said in Thorpe v. Railroad Co., 
27 Vt. 149: ' It extends to the protection of the lives, limbs, health, comfort, 
and quiet of ail persons, and the protection of ail: property, within the state, 
according to sio utere tuo ut alienum non lœdas, which being of universal 
application, it must of course be within the range of législative action to de- 
fine the mode and manner in which every one may so usé hià own as not to 
injure others.' It was f urther said thiat by the gênerai police power of a state 
persons and property are subjected to ail kinds of restraint and burdens in 
order to secure the gênerai comfort, health, and prosperity of the state, of the 
perfect right of the législature to do which no question ever was, or, upon 
acknowledged gênerai principles, ever can be, made, so far as national per- 
sons are concerned." 

It may also be admitted that the police power of a state justifies the 
adoption of precaùtidnàry measures against social evils. Under it a 
state may legislate to prevent the spread of crime, or pauperism, or dis- 
turbance of the peace. It may exclude from its limits convicts, paupers, 
idiots, and lunatics, and persons likely to become a public charge, as 
well as persons afïiicted.with contagious or infections diseasés; a right 
foundéd, as intimated in the Passenger Cases, 7 How. 283, by Mr. Jus- 
tice Gkièb, in the sacredlaw of self-defénse. The same priiiciple, it 
may also be conceded, would justify the exclusion of property dangerous 
to the property of citizens of the state; for example, animais having con- 
tagious and infections diseasés. Ail thèse exertions.of power are in im- 
médiate connection with the protection of persons and property against 
noxious acts of Other persons, or such a use of property as is injurious 
to the property of others. They are self-defensive. I do not deem it 
necessary to review the cases on this subject. It was really disposed of 
in Gibbons y. Ogden, the reasoning ofChief Justice Marshall being, to 
ni}' ujind, conclusive, and, as expressed in said case, never having been 
départed from in matters where exclusive jurisdiction is given to con- 
gress. As he well says: "The nuUity of an act inconsistent with the 
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coostilution is'iprciduced by the déclaration that the cppstitution, is su- 
prême;'?: ;.Mri Justice Miller, in Hmderson v. Mayor, 92 U. S, 259, on 
this <}ue8tiott!Sajs: ^ 

"It^is;clearî'Jrom the nature of oUr complet form of goy«rnnjent, that 
whenever tbe slatute of a state invades the domain of législation which be- 
longs exclusivèly to the congress of the United States, it is void, no raatter 
under whatîSliià&of pbwers it mayfalU'or howclosely alUeiJ to powers con- 
cede^ toKéloÉgto the States." 

I conclude that the police powër of a state cannot bé held to embrace 
a subject confided exclusively to congress by the constitution of the 
United States, If the subject-matter of state législation is included in 
the exclusiv# grant of commercial power to congress, then the state en- 
actment is vûiîd, even if it passed in the exercise of the police power of 
the state. The authorities in support of this are numerous, and from 
them I cite RaUroad Co. v, flwaem, 95 U. S. 465; Omtcher v. Kentucky, 
141 F. S. 47i U Sup. et. Rep. 851; Ldsy v. Hardin, 135 U. S. 108, 
10 Sup. et. Rep. 681. 

Other questions are submitted hy counsel for petitioner, but, holding 
as I do on the matters I bave mentioned, I do not find it necessary to 
pass upon them. 

For the reasona that I bave given I conclude that the act of the gên- 
erai assenïbly ôf the state of North Carolina entitled "An act to protect 
seéd buyers in North Carolina," being chapter 331 of the Acts for the 
year 1891, is jjabperative and void, and that the petitioner is in custody 
in violation of tbe constitution of the United States, t therefore order 
that he be diâcharged from custody. 



Strausky et (d. v. Ebhaedt, CoUector. 
t'CirouU Court, s. D. New T(yrl(. November 17, 1893.) 

1. OusTOMS DcTiBS— Act ot IfABCH 8, 1883— HoLLOw Warb. 

Blue and white kitchen utensils, conslsting'of pots, kettles, sàacepans, ooffee- 

Sots, aad similar ware, made of sheet steel, and glazed or enameled, held not to be 
utiable as "boUow ware, coated, glazed, or tinned, " under Sobedule C, par. 801, at 
8 cents per pound, but dutiable at 45 par cent, ad valorem, as- "manufaotnrers' 
articles or wares » • * oomposed whoUy or In part of iron, steel, etc., " under 
Schedule C, par. 816, of the ^ct of Mâroh 8, 1883. 
8. Same. 

"HoUow ware" means cast-iron ware, in the act of 1883. 

At Law. Motion for a direction of a verdict. Granted. 

Maurice Strausky & Co. imported into the port of New York, in 
January, February, and March, 1890, certain steel kitchen utensils, 
hoUow in form, glazed or enameled, blue and white, which he put upon 
the market, in histrade circulars, as "Strausky's Steel "Ware." The 
ooUector classified them iunder Schedule C of the act of March 3, 1883, 
aà manufactures of steel, etc. , (paragraph 216,) and assessed dutiea 
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thereon at 45 per centum ad valorem. The împorters protested and 
brought suit claiming the merchandise to be dutiable at 3 cents per 
pound as "hollow ware," under the same schedule and act, (paragraph 
201.) The testimony of wholesale dealers was to the efifect that, in the 
trade, the term "hollow ware" was restricted to cast-iron utensils, and 
did not cover the articles in suit. At the close of the testimony, Asst. 
U. S. Atty. Henry C. Platt moved for a direction of a verdict for the 
défendant on the following grounds: (1) That congress had defined the 
tariff meaning of the term "hollow ware," in the first act in which the 
words had been used, viz., the act of March 2, 1861, where it was as- 
8ociated (paragraph 44) solely with castings of iron; and in the act of 
June 30, 1864, (paragraph 352,) the same association was made of hol- 
low ware with cast-iron articles exclusively. (2) That the évidence 
establishèd the fact that the trade meaning of the term corresponded 
with the congressional définition. (3) That the rulings of the treasury 
department had alwaya been in conformity with such interprétation of 
the term. 

W. Wîckham Smith, for plaintiffs. 

Edvoafd MUcheli, U. S. Atty., and Henry C. Platt, Asst. U. S. Atty., 
for défendant. 

Lacombe, Circuit Judge, (praîly.') Upon examinatîon of the prior 
acts, I am satisfied that congress was of the understanding that "hollow 
ware" meant vessels of tbis gênerai kind, which we hâve hère, mtlde of 
cast iron. For the reasûn, therefore, that there seerns to bave been a 
congressional meaning giveh to the words "hollow ware," and embodied 
in statutes before the pasisage of the act of 1883, I assume that congress 
intended to use the words with the same meaning in the later act that it 
did in the prior act. Verdict directed in favor of the défendant. 



Oabpenteb Stbaw-Sewinq Mach. Co. v. Seable et aU 
(CireuU Court, S. D. New Tork. November 15, 1898.) 

Patents fob Inventions — Reissbe — Nbw Elément — Stbaw-Braid Sbwinq Ma- 
chine. 

Iteissued letters patent No. 10,600, granted May 26, 1885, to the Carpenter Straw- 
Sewing Machine Company, as assignée^ of Mary P. C. Hooper, upon original letters 
patent dated January 4, 1876, for improvements jn straw-braid sewing machines, 
are void as to the amended fifth claim, wherein a new élément, viz., a lip, is added 
to the combination olaimed. 

Bame— Rbisbcb— What Constitutes "the Same Intention.'' 

For a reissne to bevalid asoovering "the same invention" as that in the original, 
withia the meaning of Rev. St. § 4916, the .patentée must hâve described and in- 
tended to secure in the original the invention of the reissue. 

Bamb — Bboadbnino op Claim — Lachbs. 

Where a claim in reissued letters patent covers a combination to which a new 
élément has been added, it is iti légal contemplation "broadened," and is invalld 
wheuit covers machines used for long years bf innocent parties, without infrin^ 
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,Bieii,t:0ttbeiOriginal Datent, wlth the,laiowIedge of tUe patenli^e, attd without in- 
1»rteranoé>y hiii»/ Btwel V. ITfcft, ^ fîèd/Rep: 18S, followed/^^^^^ 

i. Samb— NaRroWin^ b*' ClaiM— La'chbb.' ' '' ' '" ' ' ■ ' ;; ■ 

ET0il>«lrhel*e the Invention covered. byreissued letters patenV/is desoribed in the 
original an(d thecjaim of the reis?ue is narrower, but ooyera machines used for 
long, yëà^s by innocent parties without molestatlon atid without infringement of 
the Original patent, suœb narrowed claim Is void. Miller v^ Brass Co., 104 U. S. 
350, followed, ; ;,, , 

In Eqïiîty* Suit b^,t|ie Carpenter Straw-Sewing Mapjiine Company 
against -It^sl^ell A. Searje and others for infringement pf à patent. Bill 
dismissed; ,..,. ,,,,, ; :: , ■." ^ ' . 

M. B. ^}ijf,ipp and À.;T. Diitenhoefer, fpr cqmplainant. 

Chârlef lïopsçn aad S^pken B. WaUcer, for defeQda,nt8. 

CoxEtPistriqtJudg^.i,,Thisis an action in equity, based npon re- 
issued Içtteï!» ipateat, ^o,HiO,600„ granted to the complainant, as as- 
signée of Ma?y I!. C. Hçpper, for improvements in machipes for sewing 
straw braid. The reissue is dated May 26, 1885, 9 years, 4 monthçj 
and 22days after the original, which bears date January 4, 1876. îhe 
défense^ flr^r^#p|(, .that, the reissuey «s a reissue, isvoid; second, insuf- 
ficieucy of description in spécification and drawings; third, lack of nov- 
elty and invention; /owrÉA, noninfringement. 

The fifth clSfiBi only is involved.f It is asfollows:- "(5) The combi- 
nation of the iPresser fqot^ F, the lever guide, K, carrying the presser 
foot, the roiler guide, ^, and the lip, substantially as described." The 
words "and fthe Up" do iipt appear^in.the fifth claim of the original. 
Thus a neT^iiflenjent, thelipv hasbeieq.^dded to the combination of the 
daim. In the prigina} spécification tliçinventorstates asfollows: "The 
invention further ponsistp in the combination of à presser foot, a lever 
carryingithf, presser foot, e^d a roUer guide." This sentence appears in 
the reissue with the words "and a lip"added. The original says: 
"Said strips of braid are introduced under a front lip, and from thence 
under a presser foot, F, to and under a rising and falling back clamp, 
G." For the first five words of this quotation the reissue substitutes 
the following: "The back strip of braid is." Both original and reissue 
hâve the foïlowihg statébiêht: "The'front lip, ùnder which the braid 
is introduced, the guide wheel or roller, E, and the presser foot, F, are 
ail carried by a lever, K," etc. No bther mention 6f the lip is found 
in the original patent. It will be pbserved that the description of the 
lip is vague, shadowy and uncertain. With the single statement that 
the braid is intrpduced under a front lip which is carried by the lever 
the spécification, on this subject, begins and ends. The lip is undesig- 
nated by a letler of référence," its location is not pointed out or its func- 
tion described. There is absolutely nothing to indicate that it was to 
opéra te as "a sépara tor" or perform the important functions attributed 
to it in the reissûe. TÏiie; lip nowhere appears in the drawings or in the 
tnodel filed in the patent office. Indeed, it wouldbe impossible to at- 
tach a lip to' thé tïià<îhihe shown in the model and drawings. A métal 
stock must beaddedjto «g.pport the lip. 
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The discrepancy between the original and the reissue can best be 
illustrated by placing diagrams of the two machines side by side: 

Ovig^inal» Meis^i^^* 





-Ziip 

It wiU be observed that the métal stock, carrying the lip, whieh is 
essential to the reissue, is entirely omitted from the original. 

I am constrained to think that no one, however skilled in the art, 
could develop, from the spécification, model and drawings of the origi- 
nal patent, the machine which is now put forward as an embodimentof 
the fifth claim of the reissue. The proposition that the omissions could 
be supplied by picking up suggestions found hère and there in the prior 
art"is entirely too obscure and remote." hea v. SarqenX^ 119 U. S. 
652, 663, 7 Sup. Ct. Rep. 436. The drawings of the original were, 
altered in the reissue by removing that part of the braid which projects 
beyond the table and which shows thestrips of braiid asbeing separated.j 
At this point, beyond the table, a lip could not operate to separate the 
braids or press them upon the bed plate. The drawings of the original' 
were in àccordance with the statement of the spécification that thestrips 
(not the back strip only) are introduced under a front lip. In other, 
words, the drawings of the original conform to the description of the^ 
original and are in direct confiict with the theory of the reissue that the 
" back strip of braid is introduced under a front lip." The drawings as 
they appear in the reissue are not so manifestly inconsistent with that 
theory. 

The claim of the original patent was, in the words of the complain- 
ant's expert, "too broad." In plain language, if not anticipated, it was 
restricted to such narrow limits by letters patent No. 94,046 to Sidney 
S. Turner, dated April 24, 1869, as to render it valueless. Those en- 
gaged in the business of sewing straw braid had, therefore, nothing to 
fear from the fifth claim of the original. Complainant admits that a 
machine Substantially like the alleged infringing machine was put on 
the market in the summer of 1877. There is no doubt whatever that 
for at least five apd a half years prior to the application for the reissue 
a large nUmber df such machines were in use in various factories. Thèse 
machines were covered by patents issued subséquent to the original. 
For at least five years prior to the application for the reissue this use 
was known to the patentée. Concededly thèse machines could not be 
made to pay tribute under the original fifth claim. If they can be held 
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atall under the fifth claira of the reissue, it is only by tlie introduction 
of the lip. 

The excuses which are offered for the alleged errors in the original 
drawings, spécification and model and for the long delay in applying 
for the reissue are, it is thought, insufficieut within ail the authorities. 
We hâve, then, the following facts: First, an original patent and a re- 
issne nine ^years afterwards. Second, the introduction in the claim of 
the reissM of an élément noi found in the corresponding claim of the 
original. IMrd, the élément thus introduced not found in the drawings 
oi;;jt«(®S|l-0f the originaland but vaguely referred to in the spécification. 
JFbwrtft,, drawings altered in the reissue so as not to be palpably incon- 
sistentiSflth the new claim. Mfth, adverse equities èxisting during a 
period of at least five years. It is thought that a reîssuë cannot be up- 
held 1 in suoh circumstances, The misohief at which the reissue déci- 
sions strike.is présent hère in ail its objectionable features. The origi- 
nal clftînOiuWiis,' practically, invalid. It'protected nothijng. The pub- 
lic hadfnothing to fear from that;:claim. In the light of this fact other 
parties built and used machines which, for aught that appeared in the 
original,: they had a perfect right to roake and use. For years they 
were.permitted to do this, unmolested.andwithout notice. They are 
now, after nine years' delày, confronted with a new and différent claim 
which makes unlawful that which was perfectly lawful before. The 
original claim being dormant and useless during this long period the 
attempt is now made to reconstruct from it a claim that is useful. The 
effort is to make something out of nothing and in that sensé the claim 
is broadened. 

So ra^ch bas been written on the Bubject of reissued patents that con- 
fusion often arises as to the gi'ounds upon which they hâve been held 
invalid. Lâches need not be présent in ail cases. I understand the 
law to be that a reissue is invalid: — Mrnti iîits claim is broadened after 
unexcusable delay on the part of the patentée; and, second, if the claim 
coVers a différent invention from the one actually described and shown 
in the original. The statute (section 4916) provides for "a new patent 
for; the same invention," and there can now be little doubt as to the 
meaning of this phrase. What say thè authorities? In Topliffv. Top- 
ZtJ, 145 U. S. 156, 12 Sup. Gt.. Rep. 825, the court, after reviewing the 
décisions, restâtes :the rule as to the power to reissue. It also states the 
qualifications to the rule, the first of which is "that it Qthe'reiSsue] shall 
be for the same invention as the original patent, as such invention ap- 
pearsfrom the spécification and elaimSof such original." In other cases 
tha court uses thô folio winglangUage; . W 

"The mistakepf the patentée [or his assigns]seem3 to hâve been in sup- 
posing tbat he was entitléd to hâve insertecl in a reissued patent ail that be 
inight bave applied for and had iriserted iii his original patent. Tlie ap- 
pellant produces on the argument exhibits tending to show that tlie pai- 
enteebefore obtaining his origirtal patent had inade aad doné ail those tliinga 
which are eocibraced: in or covered by the reissued patent. If this were true, 
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it would bë nothing to the purpose. A rëissue can only be granted for the 
same invention which was originally patented. * * * Hénce there is no 
safe or just rule but that which confines a reissued patent to the same inven- 
tion which was deseribed or indloated in the original." Manufacturing Co. 
y. Ladd, 102 U. S. 408. 

"If ho[the patentée] was the authorof any other invention than that which 
he speciûeally describes and claims, thoiigh he might hâve asked to hâve it 
patented at the same time, and in the same patent, yet if he has not done so, 
and afterwards desires to secure it, he is bound to make a new and distinct 
application for that purpose, and make it the subject of a new and différent 
patent. * * * The law dœs not allow them [patentées] to take a reissue 
for anything but the same invention deseribed and claimed in the original 
patent." James v. Campbeîl, 104 U. S. 356. 

" We are of the opinion that the présent reissue is invalid so far as the first 
claira of it js concerned because it is not for the same invention as the orig- 
inal patent, and is therefore within the express exception of the statute." 
Freeman v. Asmus, 145 U. S. 226, 241, 12 Sup. Ct. Rep. 939. 

"The reissue is not only for a broader claim made caany years af ter the 
original was granted', but it is for a différent invention. " Matthews v. Ma- 
chine dû., 105 U. S. 54. , 

"There iifaa no mistake in the wording of the claim of the original patent. 
The description warranted no other claim. It did not warrant any claim cov- 
ering bands not short or sectional. The description had to be changed in the 
reissu:et;to warrant the new claims in the reissue. The description, in the 
reissue ia not a more clear and satisfactory statement of wbat is deseribed 
in the orignal patent, but is ^ description of a différent thing, so ingeni- 
ously wbrded as to cover coUars with continuous long bands and which hâve 
no short or sectional bands." Coon v. Wilson, 113 U. S. 268, 5 Sup. Ct. 
Eep. 537. 

"We are also of opinion, however, that the reissue is void on the other 
ground, viz., that it contains new matter introduced into the spécification, 
and that it is not for the same invention as that deseribed in the original pat- 
ent. * * * In this View, therefore, the case cornes within the rule as 
stated in Coon, v. Wilson, 113 U. S. 268, 277, 5 Sup. Ot. Rep. 537. ïhere, as 
hère, the lapse of time and lâches based upon it were considered imraaterial, 
because the reissue natent was for a différent invention from that deseribed 
in the original." îves v. Sargent, 119 U. S. 652, 7 Sup. Gt. Rep. 436. 

"The question of lâches, is perhaps imoiaterial, for the reissue of the Camp- 
bell patent was not for the same invention deseribed and claimed in the orig- 
inal." Hartshom v. Barrel Co., 119 U. S. 664. 7 Sup. Ct. Rep. 421. 

" There is no évidence of ariy attempt to secure by the original patent the 
inventions covered bythe first eight claims of the reissne, and those inven- 
tions must be regarded as having been abandoned or waived, so far as the re- 
issue in question is concerned. In other words, those eight claims are not 
for the same invention which was originally patentçd. " Parker <ê Whipple 
Co. V. Yale Clock Co., 123 U. S. 87, 8 Sup. Ct. Rep. 38. 

"And as a reissue could only be granted for the same invention embraced 
by the original patent, the spécification could not be substantially changed, 
either by the addition of new matter or the omission of important particulais, 
so as tb enliirge the scope of the invention as originally claimed. * * * 
The évident object of the patentée in seeking a reissue was not to correct any 
détecta in spécification or claim, but to change both, and thus obtain, in fact, 
a patent for a différent invention. This resuit the law, as we haveseen, does 
not permit." Russell v. Dodge, 93 U. S. 460. 

"It seems to us Impossible to read this section [4916] carefully without com- 
ing to the conclusion that a reissue can only be granted for the same inven- 
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tion \rtiich!l;<)jïmed tbe iSUbject of the/priginal patent of whichjlt is,a;reissue. 
* r* f^djBy>iVBSW matfcer ^ wçj siippose ta be meant'ntei«^ subgtantlyie mat- 
ter»!iepciis»Ssffpuld haiv^ theij^fEwt'Ofi qhapging t,he inv^otton, cscpf ijntro- 
ducing wijat.; ajiglit be the8nbjectof:^npther application, fof .a patent. ïfie 
danger to be provided against was the temptation to amenda patent so as to 
cover impToyefpepts wlitab.might haXP çome into use, or might haye been in- 
vented by sjthef»» ^tfter its issue," Powder Co. v, Powder Work$, 98 U. S. 
126, 137, m J ' - 

Mr* ^alkw Bïims up a review of ttie authoritieg thus: 

"Therefpre /rt^bS irèissiie élaim can titand any longer upon a 'model alone, nor 
even alone u^on a dràWing of an prigiiiial; and indeed hèithfer modeis, draw- 
ings nor descriptions! nor ail of them together, c^n support a reissue claim, 
except when tlie description in the bïiginal letters patent sbowsthat the in- 
yeiition covereà by that claim was intended to be secured Jn the original. " 
Walk.Pat,§'23â.' ' '-':''.!'. 

ïhese iquotatiôns, trhlch hâve perhàps been rûùltiîJlied unneeessarily, 
leave no rooni for dôùbt that unless the court can find that the inven- 
tion of the reigsiw i^- desoribed as the invention in thé original, and that 
the patentée intended to eecure it as his invention in the original, the 
reissue is invalidj— it ismot for the same invention. The question is 
not what the patentée aettially invented, but what he said about itin the 
original, and if it appéats ffom thè original that the invention ôf the re- 
îssue was au àftërthought not deseribed or intended to bè claimed, the 
reissup falls. Tested by this rule I cannot think that the patentée de- 
seribed and intended to secure in the original the invention of the fifth 
claim df the teissued patent. Everything points to a différent conclu- 
sion; The mbdel, the <lra^ings, the statetrient ôf invention, the de- 
sôrtptibn of the , combinàtioû and the claim, ail pbiijit to 'the ihference 
uiaiit was not the purposeof the inventer to inelude thélip in the com- 
bijiation. The omission fr^nj; the raodel if it stood alone might be re- 
garded as a miatakej thediawings, the description anduthe claim, con- 
sidered separately, ffiightîbe treated as mistakes, bat it is almost in- 
ci'ëdible that four liiistakes ôf this ôharacter shoyld oècuir and continue 
umioticed for nin'é years. If wé start with the si!i,pposîtiolii that the in- 
vention was what the .patentée deçlared it to l^e in the original, we find 
model, drawings, description and cïaim in perfect harmony, The raodel 
shows a combination ofthree éléments. So do the drawings. The de- 
scription expressly states that the invention consists in Buch a combina- 
■tion, and the claim clainis it. If, on the other hand, the attempt is 
made to estabiish the proposition that thé invention ôf the original was 
what the patentée déclare^ it to be in the reissue, we.find the path beset 
with difficulties, contradictions and inconsistencies at evèry turn. Suc- 
cess in this underfakihg -ean only be reached by a resort to the most 
hêroio measures. Delays and tergiversations must be excused, omis- 
sions mus t be stipplied, altération^ made and a séries bfplain and con- 
sistertt 'âtatetrients niUst bé pronounced tô be njistakes. It is, therefore, 
thought that the reissue is PiCit for the same invention as the one actually 
describedin the original. - 
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The abîe brief filed by the complainant contains the following frank 
and clear statement: 

"If the fif eh clàita o£ the Carpenter reissue were broader than any claim of 
the original pateût or covered a machine that wa8 not eovered by a claim in 
the original patent, under the décisions of the suprême court it would probably 
not be yalid, but this is not the case with the fifth claim of the Carpenter re- 
issue." 

This is unquestionably a correct expression of the law. If the claim 
has been brcwidened after nîhe years' delay the reissue is void. 

I understand the case oî Hubd v. Dick, 28 Fed. Rép. 132, as author- 
ity for the proposition that where a broad invalid claim has been per- 
mitted to remain unchanged for a long séries of years, until adverse 
equities hâve arisen, and a reissue is granted with a new claim, which, 
though for a larger combination, seeks to hold as infringements ma- 
chines which bave beeij lawfully made for years, the reissue is broad- 
ened and is therefore void. Adding a new élément in such circum- 
stances makes an indépendant invention and thus, in légal contempla- 
tion, broadens the claim. Àt page 137 the court says: 1 

"But it is ssid that the sixth daim of the second reissue is narrower than 
the corresponding claim of the Ûrst reissue, and, therefore, it is not within 
the scope of the cases wbich hâve been cited. Itis, in a certain sensé, a Qar-, 
rower biâlm, inasmuch as it contains a larger number of éléments; but it de- 
sciibe»; a. différent invention. The daim is not a différent mode of describ- 
ing that which was speciâed in the first reissue, and is not a limitation and 
narrowing of the invention whicli was described therein, but it describes an 
indépendant ànd important invention, and thëreby, after a lapse of &ve years, 
the patëiit was enlarged. The principlés in regard to the invalidity of re- 
issues, when unreasonably delayed.have become so well established that they 
cannot be successf ully avoided by adding, after an unreasonable delay, in a 
second reissue, another demïfnt to a combination described in a void claim 
in the ârst reissue,: the last added élément making a différent and previously 
unclaimed, invention." 

For thèse reasons I am constrained to hold the fifth claim invalid. 

But assume that the foregoing propositions are wrong; assume that 
the invention of the reissue is described in the original and that the 
claim of the reissue is narrower; hôw then stands the case? It is 
thought that no one can read the argument in Miller v. Brass Co., 104 
U. S. 850, and the other décisions which follow it, without being im- 
pressed with the conviction that the injustice which the court sought to 
correct was the attempt to levy tributê upon innocent parties who did 
not infringe the original patent and who had a right to feel themselves 
secure after 'long years of unmolested use. It cannot be doubted that 
any reissue which permits this wrong is within the mischief of thèse dé- 
cisions. This case is in some respects sui generis, but there can be no 
doubt that, if sustained, the reissue will accomplish the very wrong 
which has been so sharply denounced by the suprême court. If an in- 
ventor, holding a patent with a void claim, has slept upon bis rights ibr 
years untU other rights bave become fixed, what possible différence can 
it make, upon principle, whether he invades those rights and secures an 
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inéquitable ady^ntagQ bymeans of^Jjroader claim or a narrower daim? 
The complainant hère eeeks to do by a narrower claim (assuming it to 
be narrower) p^jecisely what other complainants hâve vainly soiaght to do 
by an expanded cl^im. It cannot be doubted that theattempt is as in- 
adcaissible în the one case as in the other. In both cases the patents, 
afteryears of acquiescence, and in the light of subséquent events, are 
manipulated to grasp devices which the originals could not lay hold of. 
To permit this to be done in any ca?e violâtes the spirit of the law. 

As thèse views dispose of the casait is not necessary to çonsider the 
other défenses. The bill is dismissed, with costs. 



Philadelphia NoVELTr Manuf'q Co. w. Weeks. 

(Circuit Court, S. D. JTew rbrft. Deoembor 3, 1892,) 

1. Patents #<»ii'lNVBKTioïrs-i-EtoBNT of' Glaïm— PrIos Art— InpkinOBmest. 

Lettecs patentée. 226,402,. issuedAprll 18; 1S80, to Isaac W. Heyisinger for a de- 
vice ior,&litfg aiid blnding pjkpers. If «ustaitiable at ail, must, in visw of thp prior 
stâtè qf the art, be Itmitea sjhctly totip structures shown and described; ,and, as 
tlie fli-st' claim IS for a fllîng blip composed of a olamping arm and à base, the for- 
mer beingiprovided with -fc beél,:whiolih6ld8 the arm looked wteen open, the heel 
is au easiènlial élément, andthereisnoiafringemeat (Vhere this is ladking. < 

a. SaMB— NOVEtiTT-rt-MBCHANlCAI, SkiLL. 

Letters patenliNo. 374,S)fl, issued April 3, 1883, to Isaao W. Heysinger for a ma- 
chiné for inseriing and' olinbhing Btapïes, are void as oovering improvements ob- 
viously the resuit of Mèrèi mèohanioal ^kiii. 

In Equîty. Bill by Jtlie Philadelphia Novelty Manufacturing Com- 
pany against Albertus A. iWeeks for infringement of patents. On final 
hearing. Bill dismissed. 

•/osAwa Pmsct^, for complainant. 

Hector T. Pmton, for défendant. 

. CoxEi District' Judge. This action is based upon two letters patent, 
granted to Isaao W. Hey-singer and by him assigned to the complain- 
ant. The first, No. 226»4P2, is dated April 18, 1880, and is for a de- 
vice forfiling and bindjpg papers. The second,, No. 274,941, is dated 
April 3, 1883, and is for a machine for inserting and clinohing staples. 
Both. patents relate to tools for fastening papers together, which are 
ad^pted for use upon th© desks of lawyers and conveyancers. The 
défenses are the usual ones-^lack of nov«lty and. invention, aggrega- 
tion and noninfringement. It is freely admilted by the complainant that 
the patentée was compelled, by reason of the prior art, to move within 
exceedingly narrow limits.; . Tools yery pimilar to his, operating in sub- 
stantiaily the sàme manoer and producing the same r,esult, were in use 
at the date of his patçnts. The complainant's brief, after considering 
pre-existing structures, oontains the foUowing: ,. 
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"Therefore, the Heysinger tool, broadly considered.is not new, the im- 
provementsbeing of the spécifie character described in the spécification and 
pointed out by the daims, whereby certain minor advantages or conveniencea 
are secured whlch are absent in previous tools of that gênerai class." 

By this frank admission, which is but a fair statement of the situa- 
tion as established by the proof, the consideratiou of the patenta is 
limited to small matters of détail which it is said cheapen the patented 
tool and raake it more convenient for handling. 

It is very clear that the claims of the patent of 1880 must be narrowly 
construed if they areto be sustained at ail. The first claim cpyers a 
paper-filing clip with a guide slot for the staple driver and a recessed 
clinching anvil beneath the slot. The clip is composed of a damping 
arm and a base, the former being provided with a heel, which holds the 
clamping arm locked when open. The spécification also describes a pin 
on the base plate for holding the papers, but ils use is made optional. 
It is not an essentiai ingrédient of the claim. The heel, however, can- 
not fairly be omitted from the daim. It is a part, and an important 
part, of the: dumping arm, expressly made so by the drawings and de- 
scription. Without the heel the clip will not operate in the manner 
designftted. Moreover, in order to remove ail misunderstanding, the 
patent of 1883 limits the patent of 1880 to a spring clip having a heel 
for holding the arm,: when open, in a locked position, from which po- 
sition it is released by pressure on the slotted end, which then falls with 
asnap upon the papers and drives them down upon the pin before re- 
ferred to. Conceding that the prier art permits a broad construction, 
the court would hardly be justified in omitting a part which the patentée 
bas taken such pains to describe as aîi indispensable élément of the claim. 
The défendant does not use the heel. 

The second claim is for a détachable staple driver and the third 
claim is for a combination of the clip of the first daim and the staple 
driver of the second. Hère, too, the claims must be limited strictly to 
the structures shown and described. So limited, the défendant does not 
infringe. The defendant's staple driver is màde in substantial con- 
formity to the tool patented to William J. Brown in 1879. At least, 
it is inuch nearer the Brown device than the Heysinger device. It is 
unnecessary to refer in détail to the many différences between defend- 
ant's device and the device of the second claim. They are not. radical, 
and relate to: minor matters of construction, but they are amply suffi- 
cient to differentiate the two in an art already crowded to repletion. Of 
course, if the first and second claims are not infringed, the third can- 
not be. 

Regarding the patent of 1883 but little need be said. The first, 
third and seventh claims are pointed out in the complainant's brief as 
embodying the substantial features of the patented iraprovements. I 
cannot think that thèse claims cover patentable structures or combina- 
tions. As already noted, the field of invention, even in 1880, was a 
limited one. In 1883 it was still further circumscribed. Heysinger 
and others had, in the mean time, crowded in and léft very little space 
v.52F.no.9— 52 
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in whiclrtbé _îflVefn^r coÙW^ iAftef'tbè patent of 1880 there 

wàs nû rotiiri 1^1 tlïép'àtBnt of 1883. , It d^êil^ Wit|)^^^i^ which 

are only siiçli,q|iàftges pf form a,S; ■yypuld jSUggést, themselves to ordinary 
workmen. For instance, ring staples, foùr-prong staples and other Sta- 
ples, varyirlg ib foirm, wére véry old. ît wàs ôfeviouB that many of thèse 
could not be driVeh thrûingli the bblong ûot *nd clinched bn the anvil 
6f the 1880 patent, it iiï^oiûd natdràllj^ bfeôuJ' to a mechanic who had 
beea accustomed to drive round bolts thrôiigh rcrand holes to make the 
hôlë Sqttàref if lie were giveû a square h^l io drivel So one farailiar 
with the jirbcessof drivîng staples thtotigb paper \f oùld see at once the 
impossibiiity -of toàking à çruciforiû faStening thWugh an oblong slot. 
If hè wishéd thfe jstaples tocrèss at right angles ' hé would ûaturally make 
a cross-shapéd «lot and clinching baâe. If he Wished to use a staple 
*itîi a auè|«Ëiding ring hewould at onbe see the necessity of making 
room fbï the; ring to passi' Sùch changes seem so perfectly obvions 
that he whO'niadè them Wotiîd fëquiré nb assistafice froin the prior 
art. If, hbï^e^cii'v he rieédëd ad vice, he had only to turn to the Magill 
and other patent» to find the information ïeady at his hand. Conced- 
ing that the patent in bahd shows improvements over the patent of 
1880, theyat* not improvénëentS which the law recognizes as patentable; 
they may be liùbre conveûieûl, but they perform no new function and 
produce no- ûet? resuit. The bill îs disûiissed, tvîth cbstâ. 



Bmndîrm a al. V. Kavfîs&jus et d. 
': (CirmiU Cowt,8r D.New l^orh. Novemljpr 29, 1893.) 

Desito Fatents— Patbntabilitt— A:ï'BPM Cases. , 

Ûèslgh patent No. 30,S47, issiiea JNcvémbet 88, 1890, to FreSericli Bergner, for an 
tibum oase settiprighton.a'^as^board, and ■bavlng ^Piit^ exterior an oval, orna- 
mental fçame, wlth an opm^ oçiiter, is invalidi, since the patentée invénted neither 
the album casé nor the ottaatnéntal frame, but'merely'cëhéeived the ideaof placing 
thë ornament on the case; «ttd.thi? conception Is not patentable, for the statute 
only provi^es for patent^ pn designs for articles of manufacture and for ornaments 
tôbeplaced upon or workedlnto sûch articles. 

In Equity . Suit by Frederick Bergner and others against Isaac Kauf- 
mann and others for îafringement of a patent. Bill dismiseed. 
W. P. Preble, Jr. , for orators. 
;4. r. Bnesen, for défendants. 

Wheeler, District Jndge. Tbis suit is brooght upon design patent 
No. 20,347, dated NovenaSér 25, 1890, for an album case set on abase- 
board in an upright or neWly vertical position,' having on its exterior 
an oval, ornameûtal frame \vith an ' open center. The défendants put 
dimond-shaped mirrorei With such ornamental borders, on similar al- 
bum cases. This style of album case is not new. The patent therefore 
tnust be held to be for an ornament upon the case as an article of manu- 
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facture^ aixdertb9ithird:claugeo{'S9et|oo 4929, Bev. St., provîding for 
dieeîgn patents. S«ch. ornamental &ames were old, and wàl and gener- 
lilly known. Thft orator, who is the; patentée, testifies, in answerto 
question 25: "l make no clain^ to be the designer of this frame," Be- 
sides this, the défendants' mirror does nQt look like thia frame, and would 
not infringe the patent for this ornan^ent. 

The orator did net design an album case, proper; npr an ornament, 
proper, for an album case; but he appears to haye,oonceived the idea 
of placing suoh an ornament upon an album case. The statute provides 
for patents upon designs for articles of manufacture, and for patents 
upon ornaments to be placed uponior worked into such articles, but 
does not appear to provide for a patent for the mère placing of an orna- 
ment on Buch articles. This patent does not, therefore, appear to be 
valid, ox to ^be iufringed. ; Let a decree be entered dismissing the bill. 



Macs *. Spï8nc«r Optical Manot'o Co. et oL 
(Circuit CoTtrt, S. D. Ifeu) York. Novembér 88, 1892.) 

1. PiTBNTO FOB Inventions— Anticipation— EvrDBNOB. 

A patent Bhould not 1m bverttirown on tbe uncorroboratéd testimony of • wltness 
73 years old, professing to desoribe in minute détail alleged antlcipatlng devioes 
whlch he constructed 80 years bef ore in the ordlnary course of his trade ; espeoially 
when i^^dbes not appear that anything has occurréd durîng that tlme tô aid or re- 
f resh his recoUeotlon. The Barbed- Wire Patent, IS Sup. Ct Rep. 44S, 14S V. S. 
2Î5, ifoUowed. 

8. Bamb— Invbntion— Opeea-Guls» Holdbrs. 

Claims i and T of letters patent No. 888,112, issued Novemher 28, 1882, tb William 
Maok, for improvements in opera-glass bolders, shonr patentable invention, aQd are 
valid as covering a détachable telescopic opera-glass holder having at the upper 
end à clutch or f astenîng device adapted to clasp the transverse bars or oylinder 
of an opéra glass. MaSt y. Leuy, 48 Fed. Bep. 69, diâtinsuished. 

8. Samb— Mechanioal Bkill. 

The opera-glass holder pf this patent could bot bave been tbe resuit of mère me- 
chanical sklU operating upon tbe mirror bolders, monkey wrenches, oar oouplers, 
gun i^ipers, toothbrushes, and mops of tbe prlor art, but required tbe ezerdae of 
inventive faculty. 

4. Bame. 

Letters patent Ko. 839,548, Issued March 13, 1889, to tbe same inventor, possess 
no patentable invention, in so far as tbey merely provide for cornigations on tbe 
teléscepic sections of bis prier patent to prevent twisting, and for the substitution 
of a longitudinally forked attaching device for the original dutcb. 

In Equity. Suit for infiringement of two letters patent granted to 
William Mack. Thèse patents bave been the subject of judicial décision, 
on final hearing, in Màckv. Levy, 43 Fed. Rep. 69-73; on contempt pro- 
ceedings, in tbe same case, 49 Fed. Rep. 857; and on motion for a pre- 
liminary injunction in the suit at bar, 44 Fed. Bep. 346. Decree for 
complainant. 

if. j. W^est, for çomplainant. 

Charles 0. GUI, for défendants. 
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CôMBi DîistHot Jud^. 1!tiÎ8 aotîott îéfôtindëd fttjxjû two lettera patent 
Nos. 268,llâ' and 399,S43i granted to <Jbttiï»kintait for improvementa 
in dperaf^lass holdera and datéd, respéotivély, Novembet 28, 1882, ànd 
March 12, 1889. The décision in Mack v. Lévy, 43 Fed. Rep. 857, estab- 
liShea the following propositions: i^ïraff that the patent of 1882 must 
be narrowly construed because of similar structures made by one Sten- 
dicke; second, tbat even When 8o limited it discloses a patentable inven- 
tion; third, ttet the claimS must be strictly confined to the clutching 
device deacribéd; /ourtA, that the fourth and Sixth claims which cover 
this clutching dèvice were the only claitns ihfringed; fifth, that the fourth 
and fifth cléito» of No. 399,543, the ohes involved, if they describe an 
invention atàll/âftast be limited toahandlein telescopic sections having 
a longitudinally forked attaching device àt the end of the upper section; 
skth, thàt so construed thesaid claiiûs were îlot infringed. Thèse propo- 
sitions, so far as applicable to the présent controversy, must be regarded 
as settled law. _. .. 

A différent state of facts is, however, presented by the présent record. 
The exhibits introduced by Stendicke were constructed in 1890, in sup- 
posed resemjslaace; to a cane padè.in il85Ç,:and an opeija-glass holder 
made in 1862, over a quarter of a century before. In the case of Mack 
V. Levy, there; was nothing tothrow discrédit upon the testimony of this 
witness and it was taken for granted that the exhibits fairly represented 
what he had. mfide 28 and 34 yea,T^ bfefôre. Uppn the présent record, 
however, this évidence must be âisregarded. The situations are very 
différent, The witnèss has reached that period of life when his faculties, 
necessarily, must be somewhat impaired. That a person, 72 years of 
âge, should be able to recollect the minute détails of a tool made by him 
when he was 38, wouldj in any citcumetances, be èxtraordinary. But 
should it appear that during this long interval he had been constantly 
engaged iû working at his trade— miaking hundreds and probably thou- 
sands of optical instruments — should it be shown also that nothing had 
occurred for 30 years to direct his attention to the particular tool in 
question and that the case is barren of the slightest circumstance to aid 
or refresh his recollection, such an exhibition of memory would be amaz- 
ing, if not miraculous. If any one doubts this let him attempt to recall 
the minute détails of a trivial eventwhioh occurred in his daily vocation 
30 years agp. A conveyancer wbo shoyld swear to the minutise of a deed 
which he drew in 1862 and bas not seen or thought of since, would 
be doing no more than Stendicke has attempted. If the conveyancer 
had made an opera-glass holdeï oi* the opti'cian had drawn the deed the 
task would bè îesâdiffi cuit, for eâch act would be unusuaî ànd out of 
the ordinàry course of business. But is it probable that ariy human 
intellect can tétaifi with accuraby'for 30 years the petty détails of an 
èvetitless andhumdrnm obeupatibû'? It is, of course, possible that such 
testimony may be true, but the chance that it may not be true should be 
sufficient to deter a court of equity from striking down a valuable patent 
upon the strength thereof alone. 
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Not only is Stendicke's story inberently improbable, it is whoUy with- 
out corroboration. True, a son of tbe witness was asked if he ihad an 
indistinct recollection of bis fatber having made the Jarvis bolder and 
he answered, "Yes." It appears, however, that the Jarvis bolder was 
made, if at ail, two years before the son's birth. Although tbe son may 
bave inberited a memory of phénoménal power and capacity it would 
be hardi}' safe to trust it as to events wbich occurred two years before 
he was born. 

There is no proof that the bolder was ever put to practieal use and tbe 
description of both exhibits is inaccurate and uncertain. In short, Sten- 
dicke's story is replète with contradictions and inconsistencies; it is a 
bewildering snarl of improbabilities. It would be too harsh to say that 
the truth is not in it; enough that the court bas not the necessary analyt- 
ical capacity to extract tbe truth from it. Even the most favorable view 
of Stendicke's testimony lea,ves the matter in doubt. It is wholly iasuf- 
ficient to carry conviction to the mind that the witness in 1862 made a 
structure like the one wbich, for tbe purposes of tbis controversy, be 
constructed in 1890. Notbing can be more certain than tbis. ; A fftir 
doubt as to its reliability is always suiBcient to dispose of testimony of 
tbis character. Such a doubt exists hère. It is «nnecessary to find, 
therefore, that tbe testimony is untrue; it is enough that it is unreliable. 
AU that the court saj's upon tbis subject in tbe Barbed- Wire Patent, 
143 U. S. 275, 284, 12 Sup. Ct. Rep. 443, is applicable hère. I am 
familiar with no case where the court bas overthrown a patent upon the 
unsupported statement of a witness as to acts done by him 30 years be- 
fore in the ordinary course of business, especially when bis story is in- 
berently improbable and is contradictory in several important particu- 
lars. Coffin V. Ogdm, 18 Wall. 120; Tdephme Case, 126 U. S. 546, 8 
Sup. Ct. Rep. 778; Tatum v. Gregory, 41 Fed. Rep. 142; Electriccd Go. 
V. Mien EMiic Co., 38 Fed. Rep. 117, 127; Thayer v. Hart, 20 Fed. 
Rep. 693, and cases cited. 

Tbe Stendicke exhibits being out of the case, there is notbing wbich 
anticipâtes or materially limits the scope of the patent. A great number 
of patents and exhibits havè been introduced, but it is tbought thàt a 
fair summary of the prior art is that it shows eacb élément of the com- 
bination separately, but not tbe combination itself. 

The question of patentable novelty is not an open one; it bas already 
been decided in favor of tbe complainant and that, too, when the inven- 
tion was conflned within much narrower limits than now. That there 
was a display of the inventive faculties can hardly be doubted. 

The contention that an examination of the mirror holders, monkey- 
wrenches, car-couplers, gun-Dvipers, tooth-brushes and mops of tbe prior 
art would suggest to the skilled mechanic the telescopic, détachable op- 
era-glass bolder of the patent, cannot be maintained. The skilled me- 
chanic might study thera till doomsday and he would not think of it. 
Brains were necessary, not hands only, to connect a car-coupling tool or 
a tooth-brush with an opera-glass. To do tbis required tbought — an ex- 
ercise of the inventive faculties -— wbich a mechanic does not possess. 
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The su^sliott ttiat aoyone «o^idi hâve done what the complainant did 
reoalls'itlie'reply inadé by GhiBipiegLamb to the ybiing pédant who de- 
cla*ed >iHat h« could write- like Shakespeare if he had à mind to. *' Tes, " 
said ladib; "if^yon — had*-^the-wniind — to." i " • 

Maek-waéi tbe'first to produce a détachable," telescopic opera-glass 
holder. ; ■ Bi» wps the firat •patent ©ver grànted for sucb a 'structure. Th e 
détachable holde'r bas beeorde; jiopular. Vast nùmbers of them are sold. 
AU prominent opticians and jewelers keep them in stock. They may 
be seen at eVery playhouse.' The complainaiit having coneeived this 
new thought and embodiesi iMa a practical deViJoe sbould be entitled to 
the réwardé of his genius aiîd labdr. Therecànbe; no justice inrestrict- 
ing hini to' a construction' t»bichenables every one, who has sensé suffi- 
cient to siabstitute a différent elutcb, to pick and pluilder the patent with 
impunity* It is thought th«n that the patent covers any détachable 
telescopic oipera-glass holdenhavîhg at the upper end a clutch or fasten- 
ing devicie àdapied to ciasp» the' transverse bars or cylinder of an opera- 
glass. Whèther it covers others strùctates it is unnecessary to décide in 
this suit. -'^' ;■:- -■ ■■ • 

i I do not ûnderstand that défendants are charged with infringement 
|of the flrst claim, The daim i» àltnost broad>enough to carry out the 
Ipatentée's expressed désire "tû olainl broadly holding an opéra glass to 
!the eyes by nîeans of a htàdle a^ached thereto." It covers a détach- 
able handle no matter of whàt 'coHSlîfuction and without regard to the 
'place whei^itÎB fastened to the jglass or the manner of its fastening. 
Substantifilly the same criticism can be made ôf the second and third 
claims. Thôfifth and sixth claims are restrictéd in terms and it is at 
least dopbtfiilwbether they are infringed. 

The fodrtfcl and seventh claims déscribe and claim the invention with 
gufficient acCuràdy and'both are inffifiged. They are as folloWs: 

"(4) Thé combination witli an opéra glàSs, A.of the handle, B, iii sections, 
as described and arranged, to close telescopically, the énd section theréof pro- 
vided »'ith a fastening device or oluteh in the manner set fortb." "(7) As 
an ^irticie of rna^ufaçture an opera-glass handle niade in sections and pro- 
vjde4 at its e^4 ]"^'*'* cl"''Ching d^viÇBs.substantiftily as described." 

Eackof; thèse claims, when oonstrned in the light of what has been 
said heretofore, describes a détachable, telescopic opera-glass handle with 
a fastening device at the upper end to clutch one of the transverse bars 
or cylinder of the glass. The three holders of the défendants hâve ail 
of thèse éléments and both claims are infringed by each one of (thèse 
holders. 

Régarding the patent of 1889 but little need be said. The holder 
therein described is the holder of 1882 with corrugations on the tele- 
scopic sections to prevent twisting and with a longitudinally forked at- 
taching device substituted for the clutch of the prior. patent. The court, 
inlMack v. Lévy, decided that therewas hothing patentable in applying 
well-known frictional de vices to the telescopic sections. This leaves^ 
nothing but the longitudinally forked end. If invention résides any- 
where in the patent itmust be foùnd in the fastening mechanism. In. 
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his former patent the complainant seems to recognîze that this was only 
substituting one well-known fastening for another, for he says, "It is év- 
ident other forms of clutches and fastenings may be made within wide 
scope, as I do not wish to confine myself to fastenings shown." Tbis 
proposition is unquestionably true. Mère changes of forra in thè clutch- 
ing mechanism which produce no new resuit wonld readily occur to the 
skilled mechanic. The prior art is full of similar forks; they are even 
shown as applied to opéra glasses. Indeed, it would seem that the idea 
might hâve occurred to anyone who had seen an old fashioned clothes- 
pin. The first claim has an additional élément — a tube or socket — but 
the défendants are not charged with infringing this claim. It foUows 
that the complainant is entitled to the usual decree upon clmms 4 and 
7 of the patent of 1882. 



Ebick V, Jansen. 
(Circutt Court, S. D. New York. August 35, 1893.) 

1. Patbnot foe Inventions— Pleadino—Ai.i.eoation op Ownership. 

'In a bill for inf ringement it is inaufflcient merely to allège that complainant be- 
came the owner of the patent on a certain date, without aiso alleging continuée! 
own^hip at the time of filipg the bill. 

H. Samb— Allégation as to Priob Use And Sale. 

A biU for infringement is demurrable when it merely states that the alleged in- 
vention had not bean in public use or on sale. for more than two years prier to the 
application with tbe patehtéé's consent or allowance. 

3. Same— NovELTT— Demurrek— Plobal Besigns. 

Letters patent No. 408,416, issued to William C. Krick, are for an improvement in 
floral designs, whereby, instead of tying single flowers to a toothpick and sticking 
them into a floral pièce, se as to f orm a letter or design, the letter or design is flrst 
eut out of some stiflî material, the flowers fastened to it, and when the form is com- 
plète it is fastened to the floral pièce by toothpicks. Helcl, that a want of patenta- 
ble novelty is not so manifeaton the face of the patent as to render a bill for in- 
f ringement demurrable. 

In Equity. Suit by William C. Krick against Edward Jansen for in- 
fringement of a patent. On demurrer to the bill. First ground of de- 
murrer sustained, and second ground overruled. 

Isanc S. McOiehan, for complainant. 

Goepd&Raegener, for défendant. 

TowNSEND, Circuit Judge. This is a demurrer to a bill in equity for 
relief for infringement of letters patent No. 408,416 for an improvement 
in floral letters or designs. The first ground of demurrer assigned is 
"that it appeareth by the complainant's own showing by the said bill 
that he is not entitled to the relief prayed for." Under this demurrer, 
défendant claims that the bill is defective (1) because it states that the 
alleged invention had not been in public use or on sale for more than 
two years prior to the application of complainant with his consent or al- 
lowance; (2) because complainant, while stating the date on which he 
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became thé bWner of the patent, bas failéd to allège ownership at the 
date of filing bia bill. The complaint is defective in both thèse partic- 
ulars. BlessMff, v. Trageser^ 34 Fed. Rep. 753, The first ground of 
the demurrer is sustained, with liberty to^ the complainant to amend 
within 20 days without costs. 

Th« second ground of demurrer assigned is wantof patentable novelty 
on the face of the patent. The patent is for an improvement in floral 
letters or designs, whereby, instead of tying single flowers to a tooth- 
pickitànd sticking them,' when so tied, into a floral pièce, so as to form 
a letter or design, thereon, the letUer or design is first cufout of some stiff 
matèidàlî and the flowers fastened to it. When the form is complète, it 
is faâtened to the floral pièce by toolàpioks. The question is whether 
this improvement involves invention. The patentée allèges that he is 
the first inventer and discoverer of this improvement. He claims that 
the questions of novelty and utility were heard and decided in bis favor 
by the commissioner of patents, and that his invention bas displaced ail 
other methods of making floral designs. The question of patentable 
novelty is a question of facti'.and,'exceptin~ a very clear case, it ought 
not to be decided until after an opportunity bas been given to submit 
évidence theréotii' Blesshief- Vi Tragesèr,' su^ra ; Dick V. Supply Co., 25 
Fed. Rep. 105. And where this question is doubtful, an exteiisive use 
by the pwblic iflay serve to résolve the doubt in favorof the patentée. 
Topliff'v^.^fopl^,bd 0. G. 1257, 12 Sup. Çt. Rep. 825. lam not sat- 
isfied that the want of patentable novelty is so palpahly manifèst on the 
iàceof the. patent; that the bill of complaint should be dismissed on de- 
murrer. "' The second groùiid pf demurrer iS! overruled. 



Fbancis e« àl. V. Kibkpatéick & Ce, Limited. 
IÇirouit Court, W. D. Pemi^ylvania. September 17, 1889.) 

1, Patents pob Inventions— iNVBNTiON-^SHEBT^HEATiNoFnKUAGES. 

Letters patent No. 408,475, granted August 6, 1889, to Bvan James . Francis and 

Charles Banfield, for "a bottom for heating furnaces, formed of aegregated masses, 

broken pièces, or fragments of noncombustible materlal haviug interstitial pas- 

., sages, and presentlng a broken or uneven surface, " dlsdose a patentable invention^ 

a. Same— Anticipation. 

Tbe défense of anticipation examined, discussed, and overruled. 

' In Equity. Bill by E van James Fjancis and Charles Banfield against 
Kirkpatrick & Co., Limited, for infringement of a patent. Decree for 
complainants. 

/. I. Kay, for complainants. 

D. F. PaMerson, for défendants. 

Before Acheson, Circuit Judge, and Buffinqton, District Judge. 
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AcHESON, Circuit Judge. Tbisisa suit for the infringement of letters 
patent No. 408,475, for abottom for thd heating ohambers of sheet-heat- 
ing furnaces, granted Atigustô, 1889, to Evan James Francis and Charles 
Banfield, the plaintiffs, on an application filed December 23, 1887. The 
patent has a single claim, which is as foUows: 

" A bottom for heating f arnaces, f ormed of segregated tnàsses, broken pièces, 
or fragments of noncombustible material having interstitial passages, and 
presehtiag a broken or ûneven sarface, substantially as set forth." 

In such furnaces it is necessary that the beat should pass freely under 
the sheets, in order to beat them uniformly, and, prior to the invention 
hère in question, this was, and long bad been, accomplisbed by a bed 
of coke of tbe deptb of about six inches, spread over the bottom of the 
fumace. But there were very serions objections to the use of such a 
coke bottonii As the coke; was combustible, it caused the bottom of the 
heating chamber to become botter than the rest of the chamber, and con- 
sequently tbe lower sheets became too hot, and thus were often spoiled. 
Then, without tbe exercise of much care, and often in spite of custom- 
ary care and skill, the ashes and sulphur from the coke adhered to the 
sheets, marking and spotting them, and also frequently causing several 
sheets to stick together so as to spoil them. Moreover, tbe coke bottom 
bad to be often renewed at great expansé and extra labor. To remedy 
thèse difficulties was the purpose of the invention described in the plain- 
tiffs' patent. The spécification states that the noncombustible sub- 
staùces forming tbe bottom may be broken pièces or fragments of cinder 
or slag, or oxide of iron, or asbestos, soàpstone, etc., furnishing a re- 
markably cheap and durable bottom, free from dust, ashes, and sulphur, 
and which does not get botter than the rest of the furnace; that, the 
segregated character of thèse pièces or fragments causes interstitial pas- 
sages to be formed, tbrougb which the heated gases are free to pass; and 
the upper side of the bed présents a broken or uneven surface; and thus 
t.he pile of Bheets will be heated to the same degree at the top as at the 
bottom. 

Tbe patented improvement is certainly very simple, but the proofs 
«learly show that it possesses uncommon merit, and has accomplisbed 
the most bénéficiai results, obviating the evils incident to the coke bot- 
tom. As soon as it became publicly known, it was immediately and 
universally adopted in sheèt-heating furnaces. That it was novel is in- 
disputable. Under tbe proofs and the authorities, we do not hesitate to 
pronounce it to be a patentable invention. Loom Qo. v. Higgina, 105 U. 
S. 580, 591; Magowan v. New Yarh BMng Co., 141 U. S. 332, 12 Sup. 
et. Rep. 71; The Barbed Wire Patent, 143 U. S. 275, 12 Sup. Ct. Rep. 
443. 

It is shown that the plaintiffs perfected their invention as early as Oc- 
tober, 1887, and in the latter part of that month put the same into pub- 
lic and successful use at the sheet-iron works of Wallace, Banfield & Co. , 
Limited, at Irondale, Ohio. But it is alleged that tbe plaintiffs wera 
not the original and ôrst inventors, and that for several months befora 



826 «KESEBAI. BEFOBTBR, Vol. 52. 

th#f ialle^ed înyemtioh fàrnàce ibottoiis càMïipoa^i ôf broken bricks and 
df ©ibder wère publieljjn nséd at thé iCàBoa&burg Iippi <& Steel A^orks at 
Càîioiiâburg, Pa.ïrindiftirnace bottotîwooûiposed oÈ eJR^Ïer were eo used 
at tbe wif'arkB of Sriramera, Brosi <Sb Go. , et StrutherSilOJiio, at the défend- 
ants' Works at Leechburg, Pa., at the .Chartiers Iroû (S? Stieel Company 's 
wor]?s |îlt Mansfieldj Pti., and at the Apollo Sheet Mills in Armstrong 

As respects the «ileged prior use ftt the Canonsbifîçg mills, the de- 
fendants examined five witnesses. Richard S. Jones testifies that about 
tw6 HfôHths before thé death of Jack Goie, the then manager, (who 
died îFâtiuary 11, 1886;) they tïied a fdmace bottona made of broken 
Wcis/.'wliich Wôrbed right, but streaked the sheets, and that, after us- 
in^ thié' btiôk bottoni'a weèk, they todk it out, and put in cinder, and 
thehëèfdrth cbntinued to use cinder foottoms. John Williams agrées 
substaatiâîly withjdaes, bat there is strong évidence to show that he 
waS hd# a;t those woi:ks bètween April, 1885 , and May, 1886. John F. 
Btidké, thè superintebdient of the company, testifies that the broken 
brick bottotti was put îh in the fall of 1885, and used until the next 
sumtiiét|iaiïd worked satisfactorily. He says: 

,1 Wofrked that bottoûi on until the following summer, and Biily Richards, 
ÎQy rmler'ibànlë to me and told me that Banfiéld and Prancia claimed a patent 
oti thé blMer bottoiii, and I told him that 1 did not think they could claim a 
pàtetlf otal It; and he i«ked me to try the oinder bottom in the big sheet fur- 
naoe. Mitold him I wouldi Whenever we had time to alter the furnaces. In 
tl^ç; ii|iiei^9 i\iiB^ ,we would mis some pindier with the brick in the small f urnace. 
^e di4,u^€; it in the large furnace in the July following, and bave been using 
iteyersipcè."' 

■"ItJBéemSj'then, fi*ém'>Budke's account, that the use of cinder bottoms 
at Càtit^sbuj^ was aftei* he was informed by Eiiîhards of the plaintiflFs' 
iûveû^n; but that invention was not made until the fall of 1887. The 
testittfôliy^of Wiilifiin H. Richards does not help the défendants. He 
cannot giveany- datesfwid otherwise :his recollection is déficient. The 
défendants' other witness on this branch of the case. Mark Lewis, Jr,, 
•stated: ;i"We usiaid coke atfirsfc, then used brick a while, then went back 
tô'oôke, aîldi tiien used;<îinder after thatj?' but he was not able to fix the 
date #heiïi teinder bottdnaô were first used. He further stated that he 
worked aithèisinitll fïtrnace in which the broken brick bottom was used 
at thie time it*aètii'ed, and he thought it was not used "very long," 
bécaugfe" |)lectes «f the brick wouldi stick to the shèet, arid be rolled out 
with itj'makihg a lobg wHite streak onrthe sheet. : Mr. Lewis was called 
back to fli©sta:nd by the plaintiffs in rébuttàl,,and he then testified that 
he ihoûght'ttiébrokeh brick bottom was not used ''IbQgêr than a day or 
two," and that they then returned to the use of coke bottoms. .The 
plaintiffs-tebutted this défense by seyeral witnesses. Enoch Thomas, a 
roUer at those Works ifrobi 1884 toSeptemberj 1886, testifies with . par- 
ticularity abolit the trî'al of the broken brick bottom, whiehtook place 
on hià^^toïfti" ' ' He says they used it for threé. beats only; that it marked 
the sbéëté and-'^made them waste,'*:- He states: "I told Cole that it 
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would not do. 'Well,' he says^ 'darnn it, throw it out.' Then-we 
throwed it out, and that was the end of it. We put coke back in, and 
■worked from that time on coke, until Iquit there." Joseph A. Dean, 
who worked at this mill, first as a doubler, and then as a roUer, from 
April 2, 1885, to April 2, 1890j gives the same account of the trial of 
the broken brick bottom as Enoch Thomas, and Dean testifîes that they 
used coke bottoms until December, 1887. Reese Johns, a roUer, and 
Robert Johns, a heater, who worked there during the years 1885 and 
1886, testify that coke bottotas only were used down until they left, late 
in the fall of 1886. David Llewellen: corroborâtes tbis. Elias Williams, 
a sheet heater j who worked at Canonsburg from September, 1886, to 
October, 1890, testifies that they used. coke bottoms in the "big mill" 
till the spring of 1888, when they put in cinder bottoms, and that only 
a short time before was the change made from coke to cinder ia the 
"little miU." i George Gittings went to work as a catcher in the little 
mill March 10, 1887. He testifies that they were then using coke bot- 
toms, and continued to use them as late as Christmas of that year; and 
he thinks they first introduced cinder bottoms several weeks later. 

Such is the substance of the direct évidence on this branch of the 
case. Now, it is the established rule that he who sets up prior use as 
a défense to a suit for the infringement of a patent has the burden of 
proof upoii him, and every reasonable doubt is to be resolved against 
him. Cantrellv. WallicK 117 U. S. 689, 6 Sup. Ct. Rep. 970; The 
Barbed Wire Patent, supra. The défendants bave not only surely fallen 
short of that standard of proof, but we think the decided prépondérance 
of the évidence is with the plaintiffs. The only reasonable conclusion 
is that the use of the broken brick bottom in the fall of 1885 was an un- 
successful experiment, speedily abandoned, and that cinder bottoma 
were not used at the Canonsburg works until after the public useof them 
at Irondale. 

As to the use at the works of Summers, Bros. & Co., at Struthêrs, 
Ohio, little need be said. Undoubtedly the introduction of cinder bot- 
toms into those works was not until after the plaintiffs had completed 
their invention, and put it into actual practice at Irondale, Ohio. What 
had been donë previously at Struthêrs did not amount tothe practice of 
the invention, either openly or secretly. The most that can be said is 
that occasionally, — William Summers states "every time the heater com- 
plained about the bottoms being dirty,"— ^for the purpose of holding the 
sheets up out of the ashes, a few shovelfuls of cinder were scattered 
across the rear end of th-e furnace bottom, when the coke had burned 
away there, and no coke was at hand to fiU in at the rear; the coke, 
however, elsèwhere on the bottom of the furnace being kept replenished. 
This was dOne by William Summers, the roUer, and Frederick Bailey, 
the heater, secretly, and knowledge of the fact was carefully concealed 
from the mill manager. This casual use of cinder did not rise even to 
the dignity of experiment, for it does not seem to bave then occurred to 
either Summers or Bailey tha;t coke couid be dispensed with, and a 
cinder bottom substituted therefor. It may be that the germ of the in- 
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vention was in this use of cinder, but it was unperceived. At any rate 
the matter was not folio wed up beyond the expérimental stage. Such 
use, therefore, cannot avâil as against the plaintiffs; The Barbed Wire 
Patent, aupra. 

'■ It issigiiifioant that in the original answer, which was verified Decem- 
ber 16, 1889, the défendants, in describiilg the construction of their 
heating ïoinaces at Leechburg, stated that "up until about a year last 
past" they had used a layer of coke on the bottom of the furnace, but 
that "within about a yeat last past" this layer of coke had been dis- 
pensediwith. But on December 11, 1890, by an amendment to the 
answer, théy fixed the time when they first substituted a layer ofbro'ien 
cinder fo* the coke at "some time in the spring of 1887." 

The défense of anticipatory use at Leechburg resta upon the oral tes- 
timony of seven witnesses, doubtless honest enough, but who spesk as 
to the time when cinder bottoms were introduced there from mère gên- 
erai reeolleotion. No one of them prétends to exactitude, nor is any 
circumetance meutioned having any natnral connection with the main 
fact, or tending to détermine the ^ date with certainty. They testified 
three years after the event. Upou the unreliability of such tëslimony, 
coming even from the best-intentioned witnesses, we need not enlarge. 
One èf thèse witnesses, Harry E. Sheldon, the manager of the Leech- 
burg worfes, having ftom recollectionnamed the spring of 1887 as the 
time iflaea thë change froni coke bbttoras to cinder bottoms was made, 
waS as^ed' if he had then faéard of their use: elsewhere, His answer was: 
"How I first came to heai*' about cinder bottoms in sheet furnaces I can- 
not tell. ;Ihave been ttying to think. Somebody told me, but who it 
was I cannot rècoUect; nor do I reeoUèct where."' But ShelJon's want 
of meiHory 18 iweli supplied by George B. Pavitt, a witness on the part 
of the plaintiffs, aiid John G. Wallacef a member of the defen lant firm, 
and also a member of the Irondale firm of Wallace, Banfield & Co., who 
testified in behalf of the' défendants. Being asked «n cross-examination 
at which iplàoC' (Irondale ior Leechburg) the cinder bottom was first used, 
Wallace ans wiered: "To the best of my knowledge, as far as I know 
any thing about it, it was first used at Irondale. That was the first place 
I knew of .its «se. By ' Irondale' I mean at the works of Wallace, Ban- 
field & Go-v! Limited." PaVitt, whoisa sheet heater, stales that he first 
saw the cindej' bottoms used at the works of Wallace, Banfield & Go., 
Limited, at Irondale, Ohio, where he was then workin^, and that he 
then and there leamed that Francis and Banfield werj the inventors; 
that subsequently — to the best of his recollection, in December, 1887 
— he made a visit to Leechburg, and that they were then using coke 
bottoms at the défendants' Leechburg works; that on the occasion of this 
visit he conversed with Mr. Sheldon, the défendants' manager, about 
cinder bottoms, and he gives that conversation as tbis: "Mr. Sheldon 
asked me what I thought of the cinder bottom. I told him that it 
was a good thing. Then he asked me about what size they broke 
the tap to put in the furnace, and i told him about the size of 
an egg. That was the conversation between him and me." At the 
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time he testified Mr. Pavitt was in the défendants' employ. He seems 
to be an entirely disinterested and candid witness, and we discover 
no reason to doubt his truthfulness or the accuracy of his recollec- 
tion. Moreover, as to his visit to Leechburg in December, 1887, and 
the then use of coke bottoms at the défendants' works there, Pavitt 
is directly corroborated by Charles S. Lynn, who was then a sheet 
heater in the défendants' employ, and Charles Woodhouse, their 
watchman. Both thèse witnesses testify that Pavitt on that visit told 
them, respectively, of the use of cinder bottoms at Irondale, and that 
very shortly afterwards the défendants made the change from coke to cin- 
der bottoms. They say tiiis change was made in December, 1887. 
Lynn states that he worked the first beat on the cinder bottom when it 
was introduced into the défendants' works. In addition to the witnesses 
just named, the plaintiffs examined 10 other witnesses, who were em- 
ployés of the défendants at Leechburg, some of them during the whole, 
and some during part, of the year 1887. We will not undertake to re- 
cite their testimony, but content ourselves with saying that, upon the 
whole évidence, it seems to us dear that the défendants did not lâegin to 
use cinder bottoms at their Leechburg works before very late in the 
month of November, and probably not until December, 1887. 

In view of this conclusion, we do not deem it necessary to discuss the 
évidence touehing the alleged anticipations at ApoUo and Mansfield, for 
we find in the brief of the défendants' learned counsel thèse frank ad- 
missions: ^'Itis conceded on ail hands that cinder bottoms were used 
at Leechburg prior to their use at ApoUo;'? and "nobody questions that 
they were in at Leechburg before Mansfield . " In our judgment, there is 
no évidence in the case to justify thefinding that the plaintifls' inven- 
tion was anticipated any where. 

There is no évidence to rebut the presumption arising from the grant 
of the patent that the invention was the joint production of the two pat- 
entées.. Nor is any inference unfavorable to the plaintiffs to be drawn 
from the fact that they did not take the witness stand. We do not see 
that there iras auy occasion for their testifying in their own behalf, 
Nor do wft find in the proofs anything to show that the plaintiSs invited 
or encouragéd the défendants to appropriate their invention, or anything 
upon which the défendants can rightly base a claim to a license, or 
which would equitably preclude the plaintiffs from calling upon the de- 
fendants for an account. In our opinion, the défendants bave failed to 
establish a défense upon any ground. 

Let a decree be drawn in favor of the plaintiflb. 

BuFFiNGTON, District Judge, concurs. 
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" ''■""''■■^'■■'' ■•';', ■ ■'• Qisëtick a al. vi.'Sîiimî et àli 

' /(dircwMGoM*t,SJD.areicFot'fc.J'"iîûvaiûber 16,1892.) 

The firèt ÛBd ôf the" ttadè-^art "Efiibure "'by oototldlnantâ àà à'brand for packed 
ialmon^ tajlâiitUëteartablisIultiënt of a bu^uess' thereûnâef ,: entitUd thém to protection 
agaioBt t)ie.<ipe,o^ It bf 49feaâ{iiits,for '9ap9Qo,,t|ioiigb4^«ndauts bad.previously 
uaed it as à pi-adéTiuàrS fol' ôatîiiëd fruits àûd YSgétablés. ' 

In Eqtiityr ■'Bill by H. Geol^e and anothéf against Geoïge 
Waldo Sïùîtb «îiid ànbtb^t for infringément of a tïadlé"mark. Injunc- 
tion'gràntéd;'"^ " ''■/,'•'■' ' '' ' '■' ■'■ '''' ''■''• 

RMimâ' <Ml foir ebmpl&inaiitB. . r: : 

■Motm3}'''Wwe, for âétehdànta. - 

CoExE, Distïict Judge. i The complaînants are paekers of salmon at 
A6toria,iOrégôfa. -The defeadaiits are wholesale grocers in the city of New 
York. Th* boûtroversy relates to the ose of the word "Epicure" asa 
tràde-naaïk forscanned salmon. After a careful investigation, which dis- 
co^vered no instance ofsimilar use, the cotaplainants, on the 4th of Au- 
glist, 1885, rëgistered ^thë trade-mark in the patent officoi The applica- 
tion wasflléd July 7, 1885, and stated that the trade*mark had been 
used in tlreif bnsiness silice June 20, 1885. For a few years prior to the 
iatter date the défendante, at intervais and to a limited extent, had used 
the word as fli'ti^de-mark for canned totnatoes and canned peaches. The 
complainaiits were, therèfore, the firat to use the word "Epicure" as a 
trade-mark for Canned sallmon. The défendants were the first to use it 
as a trade-raark for canned tomatoes and canned peaches. The simple 
question, theh, is whether the defendantis' use of the word as applied to 
tomatoes afcldpeaches pr«vented the complainants from sèlecting it as a 
trade-mark for salmon. • The complainants had built up an extensive 
business in canned salmon undei? this name before the défendants as- 
eerted theirrightto apply.it to ail cftnned goods sold by them, salmon 
inôluded. It is stated4hatthe complainants hâve sold about 8,500,000 
packages of "Epicure" salinon. Their business is large and flouriahing. 
It is devoted exclusively to salmon ipaoking. In the summer of 1891 
the dëfendantsi sold onedozenoans of Salmon bearingthis brand. It is 
aeserted tbat ithis wae dbne for the purposeof testing the question now 
presented. .,>.'■ ,• i . 

The rights of the parties must be asoertained and meaeured by the 
situation as it existed in 1885 when complainants entered the field. 
Had they the right at that time to use the woixi ^'Epicure?" If the de- 
fendants had then sought to restrain the complainants' use of the word 
they would, in ail probability, hâve been promptly dismissed from court 
with the information that their business as dealers in fruit could not be 
injured by the use of the term "Epicure" in salmon packing. No one 
who bas not permanently parted with bis wits could purchase a can of 
salmon supposing he was getting a can of tomatoes. "Epicure" when 
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used, in 1885, by the defiççdantsmeant; fruit; when used by the com- 
plainante it meant salmon. If the complainants' use of the word could 
not hâve been enjoined in 1885 theiir right to it should not be destroyed 
now. If lawful then it should be protected now. The word was free 
to the complainants. They were engaged in a distinct Une of industry. 
Its use could not possibly hâve harmed the défendants. 

The complainants,. unmolested by the défendants or any one else, 
and molesting no one, themselves, bave labored during seven years to 
establish a valuable industry distinctively their own and diatinguished 
the cpuijtry over by their trade-mark. The word "Epicure" is insépara- 
ble irom and commensur^te with their bneiness. It is the brand which 
désignâtes the best salmon packed by them. It is their seal of genuine- 
ness, their guaraoty to purchasers that the goods so labeled are of a su- 
perior quality. The advantages of higher priées and larger demand exist 
becauee of the established excellence of the goods. Thèse are advantages 
which belong to the complainants. Whatever value '*EpicureV bas as a 
brand for salmon was iinparted to it by them. To transifer the good 
will thus secured by years of arduous and conscientious endeavor to the 
défendants, or to throw it open as a poaching ground foi: the gênerai 
public, would bedoing the Qomplainants gross injustice. 

It is ijot pretended tljat the complainants knew of the défendants' use 
of the word "Epicure" prior to 1885, but even if they had ktiown it, it 
is not easy to see hpw complainants' use of the word violated any prin- 
ciple of business morality. ; , Salmon and tomatoes are both articles of 
food it istrue, but in other respects they differ as a hat difîers from a 
bootj-rthough both are articles ofweaiing apparel. A bat dealer hav- 
ing built up a flourishing trade in "Sheridan" hats could not be com- 
pelled to relinquish it at the instance of a shoemaker who, before that, 
had sold "Sheridan" boots. An oyster packer on the Chesapeake who 
bas established a valuable market for"Columbia" oystersoughtnottobe 
despoiled of his profits because an orange grower in California had pre- 
viously sold "Columbia" oranges. A manufacturer who should call his 
bicycles "Deerfoot," would hardly interfère with "Deerfoot" sausages or 
"Deerfoot" butter. 

There is little similarity between a salmon and a tomato. Ln a com- 
mercial sensé the want of resemblance is marked. The business of a 
fruit packer does not include salmon; the business of a salmon packer 
does not include tomatoes and peaches. Salmon is not a species of the 
genus "fruit" or of the genus "vegetables." The contention that the use 
of the trade-mark on canned fruit in 1885 pre-empted its use for ail time 
in connection with canned good? of every variety, in défiance of the 
rights of intervening users, cannot be maintained. Such a contention 
would prohibit its use on salmon not only but on milk, lard, petroleum 
and even gunpowder. In 1890 the défendants commenced using the 
term "Epicure" as a brand for cigars, but it is clear that they could not 
hâve done so if a cigarmaker had so used it continuously since 1885, 

The reasoning of some of the authorities would indicate that the de- 
fendants had a right to use the brand in connection with other fruit and 
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vegetalileS,^afïal<^oUS to tomatoes abd' peaches, biit to assert that they 
bave therighi'td use it bti ail cannied' goods is carrying the dobtrine far 
beymid any i^efiorted case. Beet wd nails do not bélongto thé same 
class of méfCbandisebeoâuse both are'sôîd in kegs. ÎTie fàct that tbe 
defendantahave subsequently extended theîr busiiiësS sb afe to include 
fish and other like ahicles of food dôes fiot àvaîl theia, neither would 
the fact if itexieted, that, at the titne they adôpted tbe Word "Epicure" 
they intended in the future to embrâCe thèse artidleâ. One may con- 
ceive a valuable îdea, which, if propéirly carried 6uf atididëvëloped, en- 
titles him to a patent and to enjoy- the rewards of an inventor, but 
if thé idea continues to remain an' îdea and some oàe else first em- 
bodieS it, the idealogue will presently discover that he has fumished an- 
other illustration of the superior vailàe of facts over théories as commer- 
cial commodities. So 'fri'Uiia trade-mark. It is the party who uses it 
first as a bland for his goods, and builds up a business uiider it, who is 
entitled to protection, and- not the one who first thought of using it on 
fiirailar goods, but did Bot use it. The law deals with àCts not inten- 
tions. 

The equities are wîlh the complainiants. Their large and flourishîng 
business will be destroyed ôr jeoparded if the defendailts and others are 
permitted to share the good will whicb bas been established for the 
"Epicure" brand ôf saJmon. No corriésponding injury can befall the de- 
fendants if they desist in the future as in the past from using the word 
"Epicure" as applied to salmon. If the défendants' statement of the 
amount of theiï sales îs correct, there can be no occasion for the services 
ofamaster.* It follows that the obmplainànts ate entitled to a decree 
for an injunction, with coëts. 
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■ ! ' :■ ' BiATcS et al. V. FsBamoTS et àt. :.. 

ICtrcnU Court, D- Washington, N.D.TSoveuïheiT ie,lS3i.) 

FBAtrpntBlfT DEOBSB-^-EQUIIABUt RbUBF— jTntTSDIOTION. 

An independènt suit in equitymày be maintaii^ed in a fédéral court between par- 
ties of diverse «Itizensbip to vacate a decree' bl a state court, and hâve a sale of 
propei^ty made pursuantto that decree annulled, and conaplainants'title tp the çrop- 
erty establïsbed, when such decree is alleged to bave been fraudulently obtained, 
and bas been ftAïy éxecuted, and wben complainants bave no remedy by motion in 
tbe same case because tbe land bas passed intothe hands of tbird persons, Tybo 
claim to be innocent purcbasers, and wbo niust therefore be broiignt in as new 
parties. Arrmmmm, v.; Qléàson, 9 Snp. Ct. Rep. 23T, 12» XT. S. 88, applied. CoW' 
ley V. RaUroad .Co., 46 Fed. Rep. 825, distinguished. 

In Equity. Suit by Dexter Hatcb and others agaiost E. C. Fergu- 
Bon and others to annul a decree of the state court in a partition suit. 
On demurrer ta bill. Overruled. 

James HaviUton Lewis, ioT piaintiSa. 

F. H. BrowneU, for défendants. 

Haktford, District Judge, (praMy.) The complainants, who are mi- 
nor children : of Ezra Hatcb, deceased, bring this suit by their motber, 
as tbefir lœxt frîend, asking to hâve a decree of the superior court of 
Snohomish county, in this state, in a partition suit, vacated, and a sale 
of property parsuant to that decree annulled, and their claim of title to 
th«ireal estate affeoted by the decree and sale established. The gronnd 
alleged is a conspiraoy between E. C. Ferguson, who was appointed by 
their fatber's will to be their guardian, and the défendant Henry Hewett, 
Jr;, to obtain this property from them forless than its true value, and 
that thoee proceedings, by reason of collusion between Mr. Hewett and 
Pei^uson, were hurried througb the superior court without a fair investi- 
gation and asoertainment of facts, and contrary to the principîes of eq- 
uity. In short, the grouhd for the proceeding is fraud. They show 
tbatithe decree wbich they ask to bave vacated has been fully éxecuted. 
Nothing remains of the case pending in the superior court of Snohomish 
county. Everything that could be done to completely transfer tbe title 
bas been done, and since the completion of ail tbe proceedings in tba 
superior court Mr. Hewett, who was tbe purchaserat the judicialsalej 
bas transferred the property tothe défendants the Everett Land Com- 
pany and Judson La Meure. 

In support of this demurrer the défendants claim that this court has 
no jurisdiction, because the case is still in such a condition in the supe- 
rior court of Snohomish county that the complainants can go there, and, 
upon establishing the facts alleged in their bill, bave the decree and pro- 
ceedings vacated by an order of that court. If it appeared to me to be 
the fact that they could be fully restored to ail their rights by a simple 
motion in the superior court of Snohomish county, I should feel in- 
clined to follow my own décision in the case of Cawïey v. RaUroad Co., 
46 Fed. Rep. 325, and sustain this demurrer. In that case I beld that 
v.52F.no.lO— 53 
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an independent suit in equity to vacate a judgment or enjoin proceed- 
ings to enforce a jud^mânt oonldinât be baaintaia«â'^o long as the party 
had a remedy by motion in the sanie case and in the court in which 
the judgment : coin plained'of'Was entered. , But in thiS' case, suppose 
the infant complainants should go to the superior court of Snohomish 
ççjl3flty;,^;a,iîd show tlie faç^ alleg^ te their ]jïll|to bë true, and hâve an 
CAraeF'vacating the decree ànd the prooeédingà in thiît court, where would 
tK^, ï|j«^ Btajld? Th«::'défeiidapts, who arè'iil^'w claiming this land, 
woulàMcot be afifected. TSiey would retaio the^ 1^^^ by a new, 

Ql|^i|^i;'^de^ehdetit;ôtiit it te()tjld h^ recbvettd ; frtim thèm. This case 
isone in trhioh something more 48 sought ihan'a mère vacation of the 
judgment erroneously and fraùdùleiitljr obtàined,or to enjoin proceed- 
ings upon it. There is a new controversy between new parties who were 
nW|>ar^fe.s to thé stiirin the Snbhbœîsh c6itot;^'cbùrt, whtf^ffiiHst -be 
btbtfght'irtto Coùrt'bëfbre the complainants cah bë restored to the rights 
of which they hâve been divested. On this groUhd I hold tha;t the case 
cornes fuUy within the rule in thecase of Arrowsmith v. GleasOn, 129 U. 
ô. 86, 9 Sup. et. Rep. 237, and complainants hâve the rightto sue in 
this court. If an independent suit in equity to establish the rights they 
dsinî'here ean be maiatained in s^ny court, this court bas no right to 
sayithat they shall go tb another' court. By the express provîsions;of 
iheîaot of congress thiâ' court is given concurrent jUrisdiction with the 
céntrts bf the State. ItB jurisdtction ds founded ou the fact that the case 
involvfesa ootitroversy betWeen icitizens of différent atates. On that 
ground tbey hâve the right to choose this as their forum, and the court 
bas toc right to refuse to Jiear thSr (flasè. 

The Code of this state by àni express provision saves the rightsof 6ona 
fide purôhasers of land âold ùnder a deoree or judgment, even against a 
party who subbfequently to the saie èucoeeds in f^ proceeding to reverse 
the decreeoEJhdgment for error, orset itasidefor frand. 2Hill'sGode, 
§ 1437i i Thisqaseis complicatedby the fact that oneof the défendants 
bas alreadiy filéd^an answer pleadipg» that hé is ja purchaser of part of the 
land iii'actûal good faith, and, under the provisions of the Code, if he 
maintaim this plea^ ihè'will be enldtl.ed to keep that land, although the 
proceedingè in the siiiierior oouijtof Snohomish . county be set aside, and 
the oômplàinants^if they are w3rongeç!,must be remitted to their remedy 
by an action foi damages. The bill itself tenders an issue as to the good 
faith ofrthé}MiTcbasesibyitiiedef<indant8,^honow claiin ail of the land. 

I therefore overrule the demurrer. 
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BuéuftiR j* ûZ, r. Ham. 

ICÎrouU Cowrt, E. D. LouUîana. November 18, 1893.) 

1. EbEctftio Steebt Railwats— Pranohisb— Po^ess oi CotmciL. 

The obarter of the city of New Orléans (L^iws La. 188S, Na. 80, S 8) provides, in- 
ter alto, that the common councU sball hâve power to autborize tbe use of tba 
streets for "horse and steam i^Uroads. " Beld, that tbe wftrds "horse and steam 
raUroads" werç not words of Umitation,i and that tbe counoU was empowered to 
grant sacb franchise to electric railways. 

2. SiMÉ. 

Laws La. 1888, Act No. ISS, provldes that tbe council sball not hâve power to 
"dispose of any street-railroad franchise ezcept after at least tbree months' publi- 
cation of thé t^ïms.and speciflcatiohs of said franchise," and after adjudication of 
same to th« bigbest bldder at public auction, as. provided for by section 21 of the 
city charter. Jleld that, after a regijilar adjudication to tbe défendant of a fran- 
chise etahradûg certain streets, the councll could not, by simple agreement with 
défendant, without readvertisement or any new public auction, change the route so 
as to embrace 16 blocks not liicluded in tbe orlp;inal franchise. 
B. Sahb. 

The provision that tbe saie sball be made to the higbest bidder means tbe higb- 
est bidder in tnoney, and the sale of the franchise is invalid where tbe speciâos- 
tions call f or, and tbe adjudication is made to the higbest bidder in, "square yards 
of gravel pavement. » 

4. BaME— iNJtTNCTIOH— LiOHES. 

The interval between the sale ojt. the franchise and filinK of complainants' blU 
to éhjoin thé Construction of the l'allway in front of their promises was one mbntb 
and eight days. Held, that tbiswas not suob delay as amounted to an acqules- 
cence in the grant, such as would preolade complainants from asserting their 

rlghts. 

In Equity. Bill by Newton Backner and others against Jadah Hart 
to enjoin the construction of an electric trolley railway in front of com- 
plainants' premises on Coliseùm Street, New Orléans. Heard on motion 
for an injunctibn^endente lite. Granted. 

H. H. Ha& and W. W. Howe, for complainants. 

Fàrrar, Jonas de Kruttachnitt, for défendant. 

BiLLiNGS, District Judge. This case is before the court upon an ap- 
plication for an injtinction pendente lite, which bas been heard on the bill 
and amended bill, and upon counter affidavits and exhibits. 

The first question presented is as to the power of the common coun- 
cil to grant to the défendant the franchise to lay and operate upon any 
of the streets of the city of New Orléans a street railroad which shall ba 
propelled by electrieity after the trolley method or System. The coun- 
cil bave granted such a franchise. Had it the authority to make such 
a grant? The answer to this question must be found in the présent 
charter of the city of New Orléans, (Act îïo. 20, 1882.) The provision 
on that subject is found in the existing charter, (Acts 1882, No. 20, p. 
14.) Page 21, § 8, amoug other things, provides that the common 
council shall also "hâve the power to authorize the use of the streets for 
horse and steam railroads, and to regulate the same; to require and 
compel ail Unes of railway Or tramway in any one street to run on and 
Use one and the same track and turntable; to compel them to keepcon- 
ductors on their cars, and compel ail such companies to keep in repair 
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the Street bridges and crossings through or over which their cars run; to 
open and keep open and free frqm obstruction ail streets, public squares, 
wharves, landings, lake shore and river and canal banks." 

It bas been argued by the solicitors foi; the complainants that, when 
the législature committed to the common council the power to author- 
ize"horse and steam raiiroads," thèse words "horse and sleam" were 
words of limitation, and that no ppwér is given with référence to rail- 
rbads propèllM.by other rnotive pôW^rs^ aiid it bas been urged by the 
Bolieitor for the défendant that tbesé 'Words were words of illustration, 
and that the intention of the législature was to' commit to the city gov- 
ernment the authority to authorize street raiiroads, no matter what was 
tM ïriôtive power. It is difiSculf tO, see any reason why the législature 
shouîd not bave committed to the common council the authority to 
grâiit:ià their discrètidn the uget for railrbaids propelled by any other mo- 
tivcî-power as well as those propelled by the two specified. It seems to 
me they granted the discreition as to ail street raiiroads, and mentioned 
Qply Â'^orse;„^nd steanj " raiiroads , because, according to the then exist- 
ing state; to to speak, of theart, horseâ aûd steam were the only means 
foif the 'îtfbpulsion of street cars in use, Not to adopt this view would 
be to infer that the législature meant to exclude ail other means of proi 
pulsipiii,;"*irhiçh ' the. eyer-adya,n4iTig s^ipit of iiiVetition might discover. 
Such a prohibition wouid muchi more naturally bavé been put in a pos- 
itii'è, 'é^ï%ss form. The public'gëod reqûired that the common coun- 
cil should be at liberty to place at the service of the public street rail- 
roa^(î?^ti}jf,aU ,tbe, vailufiiblç jœpio.^eiments in the means of propulsion 
wjiiçh (jng^puiity apd s^sience should from time to, time discover, the mat- 
tçr pf ihf p}:|blip! safety, aïid pnblic inQop.\çenience being left to be con- 
sidered by the common council. It ig the duty of courts to interpret 
statutes in aid of their ipanifestobjeçt» : So that, so far as conçerns the 
objections to the nature of the niptive power and the method by which 
it is used, my opinion is that it ought not to be maintained. 

2. The second objection ariaes from the manper in which the fran- 
chise wa3,^dyprtjsed!^i|4,originallyadjudicated, The facts as to this 
point' are thaï; the rp^Je, ad'^'ertised and in the first instance adjudicated 
wa? fromiÇftnal street tb Audubon park and back, a distanç^î of 6 miles, 
which, frpm, St. Mary street to Lpuisiana avenue, a distance of 16 blocks, 
lay'thrptjgb, Constance. street, both going, and returning. After this ad- 
judication io, the défendant, without apy fresh advertisement or any 
new public ^uction, but by the simple agreement between the common 
council ^H the défendant, the route of the railroad was changed so that 
the retùrn. track was tp be laid for that distance, yiz., 16 blocks, through 
Çoliseurn .street; so tliat there never was any advertisement or public 
àuctionpf the franchisé so far as the road runs, through Coliseum street. 
It; is. urgef^.by.the d^iendant that the route between the termini had 
been ,^»(à[xçrtised and publicly sold, and that 1;he change was of such 
çharactejç',^^at authority to make it might fall within the power to per- 
fec;t a thing alrea,dy done. The statute which controls this matter is 
iLct No. 1^5, :p. 19^, Àcts 1888, p. 193, § 4: ^ 



BIICKNEB V. HABT. 837 

"Beit further enacted," etc., "that said council shall not hâve power to 
grant, renew, or to sell or to dispose of any atreet-railroad franchise, except 
after at least three months' publicalion of tbe term and spécifications of said 
franchise, ànd after the saine bas been adjudicated to the highest bidder by 
the comptroUer, as provided in section 21 of tbe city charter." 

The indispensable prerequisite of a grant of any street-railroad fran- 
chise is "publication for three months of the term and spécifications 
of such franchise," followed by^ an adjudication at public auction. 
The object which the législature had in view was to secure a full price 
by insuring free compétition after complète information as to the 
thing to be sold by advertisement of "the term and spécifications of 
the franchise." The only franchises dealt with by the législature were 
street-railroad franchises. Spécifications of such a franchise for the pur- 
pose above set forth must include not only the termini and the gênerai 
route, but also ail the streets through which it is to pass. For every 
Street bas its own patronage of the cars, and, unless the franchise was 
confined to the streets enumerated in the advertisement and adjudica- 
tion at the auction, there might be the acquisition of a franchise, the 
value of which could not with any accuracy be ascertained from the 
advertisement. If a change in 16 blocks is permissible, it is difficult to 
see where the departure from the statute would stop. The embarrassa 
ment in which the city found itself by having permitted the two tracks 
on Constance street cannot be ground for disregarding the law. As it 
seems to me, the défendant bas not acquired a title to the franchise so 
far as it is to run through the 16 blocks up6n Coliseum street. 

3. The third objection is to the validity of the en tire grant. I think 
it might wejl-he. held that the référence to the specifieatione on file in 
the comptrôller's office in the advertisement was tantaraount to their in- 
sertion in, the advertisement itself. The spécifications thus on file call 
for, and the adjudication at public auction was made "for, the highest 
bid in square yards of gravel pavement," and not for the highest bid in 
money. It seems to me that where a bid is invited in corn or wine or 
any goods, wares, or merchândise, it necessarily more or less circum- 
scribes the freedom of the compétition, for there is more or less diffi- 
culty in obtainihg any article, even to those who bave the money. It 
is not enough that the city needs the article; the article itself must also 
be as easily obtainable as money. The substitution of anything for 
money itself would naturally give an advantage to those who had that 
article, and who knew how, or where, and upon what terms, it could 
be purchased, and would make the sale less calculated toabsolutely se- 
cure the highest price, and thus defeat the object of the statute. Sec- 
tion 4 (Act No. 135 of Acts 1888) above referred to, requires that the 
sale shall be to the highest bidder by the comptroller as provided in 
section 21 of the city charter. That section, which is found on page 
25 of the Acts of 1882, requires that the sale ehall be oSered by ihe 
comptroller at public auction, and given to the lowest bidder. Now,, 
it seems to me çlear that, considering the object the législature had in 
placing this. prohibition upon the common council, requiring the long 
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aJivertisem'ent 6f three months lind sale àt anction of railroàd fi^ncbisés, 
tbéy taearit thàt the sale sho'tilcj be for tbàt which Wôiild lèlifit restriot 
théj nîtimbëit of purchasers, as ^ell as the amount of tbé bîd, and there- 
forè méant that it sbould be for money; and that the sale of the entire 
franchise to the défendant having been for gravel pavement, and net for 
money, js invalid. 

4. Thete is a remaining point to be considered, as to whether there 
bas been such acquiescence in the grant to the défendant on the part of 
the complainanta, and such a sleéping upon their rights, that they ought 
to be considered as having in equity no right to urge the objections to 
the defendant's grant. The final ordinance — that which related to 
Coliseum street — was passed August 2, 1892, and the grant to the dé- 
fendant uûd«r this ordinance was made on September 9, 1892. The 
original bill in the state court was filed October 17, 1892. This makes 
the interval between the passing of the ordinance and the âling of the 
bill two months and a half, and the interval between the date of the 
grant and the filing of the bill one month and eight days. I do not 
think that this delay, under the circumstances as they appear by 
th« bill and affidavits, sbould be deemed such an acquiescence as would 
la courts preclude the complainants froin asserting whatever rights they 
may bave. The conclusion which I bave reached is that upon the sec- 
ond and thûd grounds meutioned above the ii^unction should issue. 
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(Cfretdt Court V Appeal», Fourfh CircuU. Ootober 11, 18S&) 

Ko.». 

, BncnraNt— EyiDBicoa— CiorT or TjKiutooBDn» and Lost Dan>. 

FlBintfffei in èjeotment, under a dèed elTen hj the hetrs of 7. In 1888, cUdmad • 
one-tbird interest In a iMundarr of lana in Virginia patented to F., J., and T. In 
179S. .Défendant olaimed tbat F. deemed his interest to T. in 1796; that the whole 
traet wa4 Bold to O. in ISS^ for delinquent taxes against T.'s heirs, and deeded to 
O.' l»rtthe::j«[erk of the oonnty court in 1838; and that O., his heirs, and his and their 
Tondeos, oontinued in aotual possession ever since. Défendant showed that the 
original deèdfrom F. to T. was lost; that after T.'s death It had been proven in a 
OOvnl^ in Tennessee, and reoorded there in 1816; that a certifled copy was recorded 
In ImS, In a county in Virginia where a part of the land cgnveyed, tbou^h no part 
of that Ib oontroVersy, wiài situated; and' offered in évidence a copy_ of the latter 
record. Beld, that such copy was properly admitted as secondary évidence In con- 
nection with other évidence tendin^ to show an abandonment of F. 's title by bis 
heirs, thé jury belng cautioned that it could not be considered as construottve no- 
tice to one purcbasing in good faith for value. . 

TAXATIOS'-FOBPBITUKES— ViEGIHIA STATrTBS. 

Aot Va. Harch 19, 1883, providing for the release of forfeltures of land for non- 
payment of taxes, applied oniy to the years prior theréto, and did not aSect th« 
sales dii«cted by the aot of Mûrch 10, l^,:for failuie to pay taxes thereafter accrn- 
Ing. 

Bamb. 

Aot Va. Feb. 87, 188S, S % requiring owneM of lands granted by the state, and 
never entered on the books of tha ooounisaioner of revenue of the proper oounty. 
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to bave them so entered tmA char^ed wlth ail taxés and damages Id srrear, and 
pay the same, unless ttaey were snob as would bave been relinquisbed by tbe act 
of 1883, and prôviding for the forfeiture thereof, upon default, until aller July, 
1886, did not apply to lands which bad been long on tbe oommissioner's books, and 
wbicb bad been sold for the taxes ol 1831, and not redeemed. 

4. Samb— Statb Décisions. 

The décisions of the state suprême court relative to tbe aots of the Virginia légis- 
lature relating to the forfeiture of lands for nonpayment of taxes are controlung 
In tbe circuit court of appeals. 

5. TKlAli— MODIWCAÏION OV INSTBUCTIONS. 

Flaintiffl'e reqtiests to charge tbat tbe purchaser at the tax sale took T. 'a one- 
thlrd interest only, and tbereby became a cotenant vriUi V. and J., and could not 
hold against tbem by adverse possession, were properly modtfled by the court so 
as to make the proposition applicable ohly in case the jury foand that F.'a Interest 
in tbe land bad not been forf eited to tbe commonwealtb or sold to T. 
S. Bamb. 

It was not error for tbe court to strike f rom an instruction the words. " and ail the 
: otber f acts and cin^mstances of tbe case, " when ail the facts and drcumstanoes 
bearing on tbe question corered by the instruction were embraced in it. 

7. VeNDOB 4ND VbNDEB— IJONA PlDE F0BCHA8EB8 — NOTIOB. 

Tbe fact that lands at tbe timë of thelr sale are in tbe open and notorious posses- 
sion of others tbanthe vendor, and that tbe deed from the vendor purports to con- 
vey only the land of which tbe vendor's ancestordied possessed in oertaiq counties, 
wittaout furtber description, is sufficiënt to put the vendee on inquiry, and prevént 
bis protecting himself as an innocent purchaser for value without notica 

8. Adverse Posbesbiok— Golor of Title. 

Tbe land was listed for taxation in the names of T.'s beirs alone, andwas sold for 
taxes in their name in 1834, and was conveyed to the purchaser by deed, describing 
it by metes and bounds. Held. tbat the deed gave the purchaser color of title to 
ail the land described in it, so that the purchaser's claim of title to and entry upon 
ail tbe lànd, and bis uninterrupted possession with payment of taxes for tbe time 
prescribed by law, ousted F.'s beirs as tenants in common, and made bis possession 
adverse to suoh beirs from tbe time of entry. 

9. BouNDABiBS— Adverse Possession, 

. Wbere a person enters upon land under a deed purporting to convey a certain 
boundary, and actually occupies a portion of tbe tract, the law extends bis adverse 
possession to tbe boundaries« without bis fencing or cultivating tbe wbole. 

10. Adverse Possession— Betwebn Cîotbnants. 

A tenant in common will be deemed to bave notice of tbe adverse holding by bis 
cotenant, where the hostile cbaracterof tho possession is so openly manifested tbat 
a man of reasonable diligence would discover it. 

11. Triai,— Instructions— Province ov Court. 

A judge of a United States court does not'Invade the province of tbe jury by ex- 
pressing bis opinion on the facts, wben the law Is correctly stated, and ail matters 
of fact are snbmitted to the final détermination of the jury. 

12. Samb— Statutes. 

An instruction in strict accordance with tbe statutes of tbe state, relating to tbe 
lengtb of time necessary to bar a rigbtof entry, is proper in an action in ejectment, 
when tbere is no évidence before tbe jury rendering it inapplicable. 

In Error to the Circuit Cîourt of the United States for the Western 
District of Virginia. 

Action of ejectment by Christian Van Gunden and others against the 
Virginia Coal & Iron Company. For opinion delivered on a motion for 
a rule for security of costs, see 47 Fed. Rep. 264. Verdict and jndg- 
mcnt for défendant. Plaintiffs bring error. Affirmed. 

D. H. Ghamhérlain, F. S. Blair, and /. /. A. PoweU, for plaintiffs in 
error. 

Richard C. Dole and J. F. BuUitt, for défendant in error, 

Before Bond and Goff, Circuit Judges, and Morbis, District Judge. 
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■ GoîT, Circuit Jadge: This is an action of éjectaient brcught by the 
plaintiffs in errpr against défendant in error in jÈhe circuit court bf the 
United States for the western district of Virginia, held at Abingdpn. Il 
was tried at the fall terra, 1891, thé' jury findihg a verdict for défend- 
ant, upon which the court entered judgment. "fhe case js now beïore 
tbis court on writ of error obtaiûed by the plaiintiffs, the assignments of 
error in the pétition being 35 in number, of which 21, those from 2 to 
16i,, inclusive, and 21, 27, 32, 33,. 34, and 35 are not referred to in the 
briefé filed by eounsel for plaintiffs in error, and will be treated by the 
eoùrt as abandoned. In fact, counselin argument of the case conceded 
that they were not relied upon. Rule 24 of this court provides that 
" the brief shall contain a spécification of the errors relied upon which, 
in cases brought up by writ of error, shall set out separately and partic- 
ularly each error assérteid a,nd intended to be urged." Most of the remain- 
ing errors assigned ignore the rùles pf the court applicable thereto. As 
this 18 a nmtter of great importance, we oall attention to it now. The 
twehty-fpurth rule reqiiiresthat"tbb. spécification shall quote the full 
substance of the évidence admitted or rejected, when the error alleged is 
tp the admission or to the rejection of évidence. This provision of that 
iule bas been. ignored by plaintiffs in error, and the requirements of rule 
il hâve not been observed in the préparation of the pétition for a writ 
pf error in this case. The object bf 'the rules is'to so présent the matter 
raised by the assignment of error that this court may understand what 
the question is it is called upon to décide withoiit going beyond the as- 
signment itself, and alço that the party exceptihg may be confined to 
the objection taken at the time, which must then hâve been stated spe- 
cifically. Hinde v. Longworth, 11 "VV^heat. 199; Camdm v. Dœremvs, 3 
How. 515; jBurton V. Z>rîsrjrs, 20 Wall. 125. The rule is now well es- 
tablished that only those mattera càn be assigned for error that were 
brought to the attention of the Court below during the progress of the 
trial, and passed upon directly ot indirectly. Spriaiger v. U. S., 102 U. 
9. met Woodv. Weimar, 104 JJ. S. 786. 

The assignments ahd thé bills of exceptions are not in accordance with 
the rule of practice, requiring that they shall show that there was évi- 
dence applicable to the instruction given or refused. The exceptions to 
the giving of the instructions asked for by défendant are so gênerai as to 
render them obnoxious to the rules regulating the same. Insurance Go. 
V. Rnddin, 120 U. S.' 188, 7 Sup. Ct. Rep. 500; Mining Oo. v. Fraser, 
130 U. S. 611, 9 Sup. Ct. Rep. 665; Block v. Darling, 140 U. S. 234, 
ll'Sup. Gt. Rep. 882. In this last-inentioned case Mr. Justice Haelan 
said: ■■:■.,..■' 

"The gênerai exception to ail and each part of the foregoing charge and 
instructions suggeats'nothïng foc our, considération. It w^s no more than a 
général exception 'to ÏTaè iVhole charge. The court bëlow was entitled to a 
distinct spécification of the matter, whether of fact or of law, to which objec- 
tion was made.'' Thé^ebarge covèrèd ail the facts arising out of the counter- 
claimyaûdclearly stated the law which, in thé opinion of the court, governed 
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the ease. If ita attention had been speciflcally called at the time lo any par- 
ticular part of the charge that was deetned erroneous, the necessary correc- 
tion could hâve been made. An exception 'to ail and each part' of the 
charge gave no information whatever as to what was in the mind of the ex- 
cepting party, and therefore gave no opportunity to the trial court to correct 
any error committed by it. Harvey v. Tyler, 2 Wall. 328, 339; Beckwith v. 
Beau, 98 U. S. 266, 284; J/ouZor v. American Ins, Co., 111 U. S. 335, 337, 4 
Sup. et. Kep. 466." 

In Detisch v. Wiggins, 15 Wall. 539, Mr. Justice Steong said: 

"Most of the assignments of error hâve been made in total disregard of the 
twenty-Crst rule of this conrt. That rule is necessary to the disposition of 
the business which presses upon us, and it is our intention hereafter to en- 
force strict compliance with its demands. If errors are not assigned in the 
manner required, the assignments will be treated as if not made at ail, and 
we feel justified in passing wlthout notice the greater number of those which 
are alleged to appear in this record." 

The record in this case, and the brief of counsel for plaintififs in error, 
were filed so soon after the organization of and the adoption of rules by 
this court that it is doubtful if the attention of counsel had been called 
to the requirements of the régulations alluded to. For this reason it is 
not the intention of the court to disregard the assignments of error relied 
on in this case, but they will be considered in connection with the as- 
sistance afforded by the oral arguments, and the aid derived from an in- 
spection of the record. It is hoped that this référence to the necessity 
for a strict adhérence to the mode of procédure prescribed by the rules 
is ail that will be required to secure in the future the fuU co-operation 
of counsel in their enforcement, as it will be our duty hereafter to re- 
quire due observance of their requirements. It is proper to say in this 
connection that they hâve been departed from in the préparation of a 
number of cases heretofore submitted to this court. 

The déclaration filed in this case contains two counts. Plaintiffs in 
the first seek to recover an undivided one-third interest in a tract of 62,- 
000 acres of land, situated in Wise county, Va. Under the second 
count, they seek to recover an undivided one-third interest in a tract of 
about 48,000 acres of land, part of the tract first mentioned. Défend- 
ant pleaded not guilty . What is the case as it appears from the record ? 
The state of Virginia by patent dated January 30, 1796, granted to 
Nathan Fields, John Johnston, and Nathaniel Taylor a certain boundary 
of land in that state, in Lee county, containing 62,000 acres. Since 
then the county of Wise bas been created, and includes within its 
boundaries the former territory of Lee county, embracing the land so 
granted. The plaintiffs claim that on the 30th day of April, 1888, they 
purchased the interest of the heirs of -Nathan Fields in the land men- 
tioned, and that by deed of that date they became tenants in commoti 
with the vendees of the other patentées of said land and those claiming 
under them; that the défendant is in possession of a great part of the 
land, claiming the fee-simple title thereto; and that they, the plaintiffs, 



842 rEPËRAi; BBPOBTKR, vol. 52. 

aréentitled to recover a one-tlïird.interest thereof, being innocent pur- 
Chas^râ of the same foi' vàteeffrom the heirs of Nathan Fîelds, whô 
diedinl820. ' ' , 

jDfifendant clairas that plàîiitîifs have bot shown l)y proper évidence 
ifaatthw grantora are the heirs of Nathan Fields, the patentée, who, dé- 
fendant insists, sold and conveyed his interest in the land to his copat- 
entee, Nathaniel Taylor, by deed dated January 1, 1796. Défendant 
also daims that the title to the entire tract of land was, under the pro- 
visions oif certain acts of the législature of Virginia, forfeîted to the "Lit- 
er«ry Fund" of that state in 1816, and that, consequently, the plaintifiFs 
took no title with the deed to them in .1888, and cannot recover in this 
actionj also that one J. COlinger, under whom défendant claims, be- 
camè the owner of 48,200 acreis of the 62,000-acre boundary, by a pur- 
chase àt ia. tàx sale made by the sheriff of Lee county in 1834, by vîrtue 
of thé provisions of an act of the législature of Virginia passed March 10, 
1832, the land having been conveyed to him by Alexander W. Mills, 
clerk of the county court of that county, by deed dated December 7, 
1836. Défendant also insists that, if the deed made by Mills to Olinger 
did not pass to him an absolute title to the entire tract pf 48,200 acres, 
—the sale of the land having been made for dçlinquency in the name 
ofTaylor's heirs, — still, as by the deed the en tire tract of land v/aa 
conveyed by metes and bounds» the same was color of title thereto; and 
as Olinger entered into the possession of the land immediately, daiming 
title- to the whole, and exercised acts of ownership over it until his death 
in 1863, and that as his heirs, and his and their vendees, bave contin- 
uedsuoh- possession and sucb acts of ownership from the death of 
Olinger down to the institution of this suit, — a period in ail of over 50 
years,*-rthe plaintiffs, and those under whom they claim, not having 
been in the actual possession of any part of the land during said time, 
défendant bas acquired a good and perfect title to the land by adverse 
possession. 

The first assignment of error reads as foUows: 

"That the court should not have admitted to the jury as évidence the copy 
of a copy of an alleged deed from îf iithan Fields to Nathaniel Taylor, dated 
January 1, 1796, and registered in Carter county, Tenn., in the year 1816, 
and which said copy had not been recorded in Lee county, Va., where the 
land in controversy was originally located, nor in tlie county of Wise, which 
has since been formed and where the land now lies; because the said deed not 
liaving admitted to record in said Lee or Wise counties, according to law, 
such deed could not be read in évidence as a recorded deed in Virginia, and 
as between the parties to said suit was void. The deed aforesaid was not 
properly recorded in Virginia, for the reason that, in order to its proper ad- 
mission to record hère, it was necessaryat that time that it should have been 
either acknowledged by the grantor before the court, proven before the clerls 
by three witnesses, or acknowledged before two justices; whereas said deed 
was not proved by any Witnesses, but the delivery attestéd by two witnesses 
in Carter county, Tenn, and the handwriting proved by a thîrd. Upon this 
proof alone was the deed: registered in Carter county, Tenn., wherein none of 
the land was situatfed, &Aà, upon the cêrtiflcate of the clerk of Carter county, 
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Tenn., admitted to record in the will book of Scott county. Va., where none 
o£ the land in contre versy was sltuated.contrary to thestatutes then in force. 
l Rev. Code Va. 1819. c. 99, §§ 2-7." 

The court below, when the deed alluded to in this assignment of er- 
rer was adrriitted.in évidence, stated that it was net to be considered as 
notice to purchasers for value, and that it was admitted as secondary 
évidence only. Had the full substance of the évidence bearing on the 
(juestions raised by the offering of the deed been quoted in the spécifi- 
cation of errer as required by the rule, it would hâve shown, as we find 
from the record, that défendant laid the foundation for introducing sec- 
ondary évidence by the testimony of a number of witnesses to the effect 
that diligent search had been naade for the original of the deed, in ail 
places where it was likely to be found, without success; that Nathaniel 
Taylor's papers, he being the grantee in the deed, were destroyed in 
1846, by fire, the presumption being that the original deed was bumed 
at that time; that Taylor's executors, in 1826, by deed which was ad- 
mitted in évidence, sbld and conveyed to John Crabtree 12,800 acres of 
the 62,000-acre tract, the same being sold as the land of said décèdent, 
and that Crabtree and his vendees hâve been in undisputed possession 
thereof ever since, the heirs of Fields never having made claim to any 
part of the land sold Crabtree; that Nathaniel Taylor died in Carter 
countj', Tenn., in 1816, in which county and year his will was admit- 
ted to record, and at the same time the deed from Fields to Taylor was 
proven and registiered; that by the will the executors were authorized 
to sell as much of the "back lands" as would be sufBcient to pay Tay- 
lor's debts; that while the land in controversy was not in Scott county, 
Va., where the copy of the deed was recorded, that part of the land con- 
veyed to Taylor by Fields in the deed mentioned was located in that 
county; that the will book alluded to in the bill of exceptions Was a 
book used by the clerk for gênerai purposes, such as recording deeds, 
wills, powers of attorney, settlements, and like papers, the office then 
not being very well provided with record books. 

XJnder thèse circumstances, was it proper to permit the copy of the 
deed from the records of Scott county. Va., to be read in évidence? 
The deed had been proven in Carter county, Tenn. , and duly recorded 
there, and a certified copy of it recorded in Scott county, where a great 
portion of the land mentioned in it was situated. Défendant did not 
claim that the deed was constructive notice as against a purchaser for 
valuable considération without notice, as it was not recorded in the 
proper county nor within the time required, in order to hâve that eflect. 
The plaintifPs contention is, in effect, that a copy of the deed cannot be 
used as évidence for any purpose, because it was not acknowledged or 
proven and recorded in the manner required by law, in order to make 
it constructive notice to third persons. The deed was proven three 
quarters of a century before this trial, in a court of compétent and ex- 
tensive jurisdiction, and the presumption of law is that its actswere reg- 
ular. The certificate, duly attested under the seal of the court, reads as 
follows : 
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"Mat Session, 1816. 
"State of Tennessee, Carter Oounty. Tlle within deed wàs proven in open 
court and admitted to record. Let it be registered. Given under my hand 
and Ihe seal of my oflSce this flfteenth day o£ May, 1816. 

"Geokge Williams, Clerk. 

"State of Tennessee, Carter Cminty. The within deed of con veyance, with 
its certifloates, was duly regiatered in the register's office of said county this 
flfteenth day of May, 1816. Godfkey Cakrigbe, Reg. 

"By His Deputy, Wm. B. "Watson. 
"A true copy. Teste: 

"Benj. Bbown, Deputy Eegister for Carter County, E.'T. 

"îfov. llth, 1822. 
- "State of Tennessee, Carter County. 1, John Williams, chairman of the 
court of common pleas," etc., "for Carter county, do hereby certify that 
George Williams, whosigned the above certiQcate asclerk, was then, and still 
is, the çlerk of the court of pleas," etc., "for Carver county, and that that 
full faith and crédit is due ail his attestations as sucb. 

"Given under my haud and seal this llth day of îTovember, 1822. . 

"John Williams. 

«Elizabeth, Nov. 11, 1822. 

"State of Tennessee, Carter County. We. John Williams, William Carter, 
two of the justices of the peace for Carter county, do hereby certify that 
Godfrey Carriger, whose name appears as register of Carter county to the 
annexed copy of a deed of con veyance from Xathaniel Fields to Nathaniel 
Taylor, waâ at that time, and for a great many years before had been, and 
stiU is, register for Carter county; and that William K. Watson, who signed 
his name as deputy register to said certiOcate of registration, was at that 
time deputy register of Carter county; and that Benjamin Brown, who at- 
tests the annexed copy as deputy register, was, at the time of making said at- 
testation, and still is, deputy register for Carter county; and that full faith 
and crédit is due ail their acts as such. 

"Given under our hands and seals the day above written. 

, "John Williams. [Seal.] 
"W. Cakteb. [Seal.] 

"State of Tennessee, Carter County. I, George Williams, clerk of the 
court of pleas," etc., "for Carter county, do hereby certify that John Wil- 
liams and William Carter, who hâve made the above certiflcate, was at that 
time justices of the peace for Carver county, and that full faith and crédit is 
due ail their acts as such. 

"Given under my hand and seal this llth day of November, 1822, 

"George Williams, Clerk. 

" Virginia. At a court of quarterly session continued and held for Scott 
county tlie 13th day of March, 1823. This power of attorney from Nathan 
Fields to Nathaniel Taylor, certified to hâve been proven in tiie court of 
pleas and quarterly seesion held in and for Carter county, in the state of Ten- 
nessee, Is thereupon ordered to be reeorded. 

«Teste: John S. Martin, D. C. 

"Virginia, Scott County — To toit: I, 0. M. Carter, clerk of the county 
court of Scott county, "Virginia, do certify that the foregoing is a true copy 
of deed from Nathan Fields to Nathaniel Taylor, as the same is reeorded in 
my office. 

"Given under my hand this ISth day of October, 1891. 

"C. M. Carter, Clerk Scott County Court." 
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The act of the Virginia assembly regulating the proving and record- 
îng o£ deeds, paB?ed in 1792, did not reqviire that they should be 
proven in the courts of Virginia, but permitted it to be done "before 
any court of law;" and, when so proven and properly certified, they 
could berecorded in the county where the land was situated in Virginia, 
if presented for that purpose within a certain time. This deed, though 
proven, as the record shows, was not presented for record within the 
time allowed, nor in the proper county, and consequently cannot be 
used as évidence tending to prove constructive notice to third persons. 
It was not admitted in évidence for that purpose, nor as a copy of a 
recorded deed, in the sensé such copies are generally used. Where a deed 
bas been lost or destroyed, its contents may be proven by witnesses, and a 
çopy may be used as secondaïy évidence, even in the absence of certificates 
showing the proper exécution of the original. The deed from Fields to 
Taylor was proven and recorded in 1816, and it is shown that, whether 
authorized by law or not, a duly-certified copy was admitted to record 
in Scott county, Va., in 1823, During the trial of this action in eject- 
ment, in 18^1, the original deed, an ahcient document, was shown to 
hâve beèn lost; and a côpy of the record, so madè in 1816 and 1823, 
was ofFered in évidence, in connection with other testimony, including 
a certified copy of the deed and certificates from Carter county, Tenn., 
and ail the other testimony before mentioned, tending to show the loss 
of the original deed, as an item of proof to be considered for what it was 
worth. This was proper, under the circumstauces of this case, as then 
shown by the testimony, especially in connection with the questions 
raised by defendant's tenth instruction, the giving of which by the 
court to the jury is assigned as error in the thirtieth spécification, yet 
to be referred to. If there was testimony before the jury from which 
it could présume an abandonment of the Fields title by bis heirs, and 
if that testimony was such as to justify the presumption that a deed had 
been made conveying the land to Taylor, then surely it was proper for 
this copy to go to the jury to sustain that presumption by showing that 
such an original deed had been recorded in 'Carter county, Tenn., in 
1816, where Taylor resided, and also in Scott county. Va., in 1823, 
where rauch of the land conveyed was located. The court did not dé- 
cide as to the weight this testimony tending to show the existence of 
such a lost deed was to bave; that was left to the jury. The admission 
or rejection of such évidence is to be determined by common-law prin- 
ciples, and the gênerai rules of évidence applicable in such cases, and 
not by the provisions of législative enactments intended to regulate the 
acknowledgment and recording of deeds. Ben v. Peele, 2 Eand. (Va.) 
543; Rowletts v. Danid, 4 Munf. 473; Zeev. Tapscott, 2 Wash. (Va.) 
276; Baker v. Preston, Gilmer, 284; French v. Loyal Co., 5 Leigh 
680; Archer v. Saddler, 2 Hen. & M. 376; Applegate v. Mining Go., 117 
U. S. 255, 6 Sup. et. Rep. 742; Stebbins v. Duncan, 108 U. S. 32, 2 
Sup. et. Rep. 313; Fletcher v. PvUer, 120 U. S. 534, 7 Sup. Gt. Rep. 
667. 
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-i)lliernfeait assîgnment'of errofri;die4'tipon is Noi, 17: 

'",'n|é' «jiffuri ërred iùj'pfusing to'give to the jff/y'tlié fourth instruction 
àskètfbr'toy'thé pliiiiiti£f8,'WhicB-iS iiithe-Wôrdsahd figures foUowing, to wit: 
•Thècéuît^instruets thejury that, although they may believe from the evi- 
deileJB ;thàt the land patented tothfrsaid Fields, Taylor, and Johnson, or any 
part thereiof embraced in ttlissuit, was forfeited to thie literary fund of Vir^ 
ginia,,by,the nonpayment of the taxes for the ye^r 1834, under the act of 
assembly ot Virginia of 1831. and, that the land w^s sold for taxes for the 
year'18S4 àt.a sale mâSè on the 21st October, 1834, and thata deéd was made 
by ttîë clerk of Lee côuiity, Ta., to sMd J. COlinget forsaid land in Decem- 
ber; 1886k yet the court farther Instructs the jury that if they shali believe 
fron» the évidence that the said land was sold for an assessment of tax net 
exiçé§4w'^20, to wit, fpr the sumpf $4.92, and if they shall further believe 
thÎGftt|ÎA.8,aiâ patent h^4 bpe'n granted before the l^t April, ISSl, and ttiat the 
sala iauGJ^ wàs plàced or çontinued On the comiiiissiôher's books on or before 
thejiyttfuly, 1838, then au said landâ so returned delinquent for and before 
Isi Juij^, 18^, was releâsed from ail tâx^ tind dattiageâ thatdid iiot exceed $20 
byanaotof the genei'al assembly oï Virginia ofMàrch 19, 1882, and and of 
Eebruary;27, 1835, and ^aid sale and said deed to Ollng^r passed title to him 
to only pne tt^ird of said l^nd. The said tax was remitted ,by said acts, and 
the said ^{eid, by^ saiçji tax sale an^ deed| was not divested bfjiis title to the 
said land, pràily part thérèpï.'" 

Wé capnot find in the record that there was any évidence offered tend- 
ing to show that the land "was forfeited to the literary fund of Virginia 
for the ndnpaynient of taxes for the year 1834, under the act of the Vir- 
ginia assembly of 1831." The évidence offered by défendant on that 
questioEj tendfid to show forfeiture fot the nonpayment of taxes for years 
prior to 188 1, and that th e land was sold for the failure to pay the taxes 
for the iyear 1834. The ïemaining part of the instruction asked for was 
not warranted by the testimony, and seerns to be based npon a miscon- 
ception of the; acfs of the legifelaturo of Virginia of March 19, 1832, and 
February 27vli835. The release of the forfeiture for the nonpayment 
of taxes, provided for in the second section of the act ùf March 19, 1832, 
applied only to the years prior to' 1832, and did not affect the sales di- 
rected by the act of MarcTi' 10> 1832, for failure to pay taxes thereafter 
accruing. The act ofEiebruary 27, 1835, by its first section extended 
the time until Julyl, 1836, for the rédemption, of ail land and lots 
"heretofore" returned delinquent for the nonpayment of taxes, and pro- 
vided how thë rédemption might beefifected. The second section of that 
act referred to the fact ithat many large tracts of land lying west of the 
Alleghany mountains, grâçted by the «ommonwealth before the Ist day 
of April, 1831, were not tihen, and had not been for many years, entered 
pa the books of the commiàsioner oftbe revenue where they respectively 
weré situated, by reasô'n .whereof no forfeiture for the nonpayment of 
taxes' hâd ocScurrçd, or couldoccut, under then exiatinjg laws; and then 
pMvjdèd that. the ownerof such laûd should, on ot before the 1 et day 
ofJuly, 1836$ enter or cause them to bô entered on the books of the 
commissionerof the revenue of the coutity where sfcicb land was located, 
and hâve them charged with ail the taxes and damages in arrear, àftd 
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pay tliè Bame^'uttléss they were such as would hâve been relinquishèd 
àûd exoneraiçecl by the second section ôf the act con^cerning delinquent 
and forfôited lands, passèd March 10, 183.2; and tfaen proceeded to pro- 
vide' for the forfeiture of such lands, aifter the Ist day of July, 1836, 
should the Qwners thereof hâve failed so to enter them, and to hâve paid 
the taxés so due thereon. The évidence before the jury was uncontro- 
verted that the land in dispute had been upon the land books for many 
years prior to the passage of the act of Fëbruary 27, 1835, and that it 
had l?een returned as delinquent for a nuhiber of sùch years. The fact 
that. the land was on the commissioner's books after it was sold in the 
year 1834, and before the Ist day of July, 1836, and that it had been 
returned delinquent before the last^mentioned date, the taxes not ex- 
ceeding the sum of $20, did not make applicable tO the same the pro- 
visiohs releasing the taxes due, contained in the acts of March 19, 1832, 
and iF^hruary 27, 1835. The ârst of said mentioned acts provided for 
the releaae of thé forfeiture for the nonpayment of taxes for the years 
prior to 1832 , and did not afifeot the taxes thereafter accruing. The act 
of Fëbruary 27, 1835 j did not applyto the case as pïesented to the jury, 
as thelahd was not redeemed, and the provisions relative to entering it 
on the books of the commissîoner of the revenue were not applicable to 
the land in question, and, as a matter of fact, it had been sold before 
that act passed. The instruction, as aaked for, was uncertain and mis- 
leading, . mingling together the provisions of the acts of the Virginia 
assembiy alluded to in it, under a misconception of their meaning and 
intent, and we think the court did right in refusing to give it to the 
jury. 
. Assignaient of error No. 18 reads as foUows: 

"The court erred in modllying the plaintifE's instruction number two, said 
instruction as tendered to the court being in the words and figures following, 
tp wit: ■ The court furtber inatructs the jury that. if they shall believe from 
the évidence that by said patent the said Fields and Taylor and Johnson be- 
came seised of the land in controversy, or any part thereof, as set forth in in- 
struction No. 1, and that the said land, or any part thereof, was sold under 
the delinquent tax law of the state of Virginia for the year 1834; that said 
sale took place on the 24th October, 1834; that at said sale John G. Olinger 
became the purchaser, and the clerk of Lee county, in 1836, made a deed to 
the said Olinger for same; that the land advertised for sale was sold as and 
for the land of the said Taylor's heirs alone, and for the said Taylor's heira' 
delinquency alone, — then the court instructs the jury that the said tax sale 
was only a sale of the said Taylor's one-third interest; that the said Olinger 
thus became a tenant in corn mon with Fields and Johnson, the other two 
patentées.' But the court, instead of giving said instruction as tendered, 
added the words, • and that said land had not been forfeited to the common- 
wealth, nor the interest of Fields thereiu sold to Taylor,' after the words • No. 
1,' and gave said instruction as thus modifled." 

Assignment No. 19 is similar in character, and may, with propriety, 
be considered with the one just read. It is as folio ws: 

"The court erred in modifying the plaintifls' instruction number three, said 
instruotioD as tendered to the court being in the words and ligures following. 
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to.,wj^l iî ÎEhe court instructs tbe jury that If they shaU bèHeve from thç evir 
dejiçfi that tbe said O^nger became thç purehaser of the said ^aylor interest 
ia'rislaid taxi sale, and rebejlv'ed a deed from the clerk corjveying him ail of the 
lànd Ib coiitrpversy, yet éhe sald Olinger belng a tenant in common with the 
sàid JPieTJs and Johnaon, if tlie said Olinger took possession of said land, or 
any païtthei'eofi such possession waa the joint possession of himself and his 
coten«*Pits» as the mère possession of one tenant in common will not be taken 
^0;be,adyf rse to the title apd possession of theothers ; and if the said Olinger, or 
thpae ciatming under him^îvould relyupon^çn ad versary possession, they must 
iioton]y,ÎBhowan ent'ryVbùtthey mustprove'ahactuarousterof theircotepants, 
the sa'ld' Fields and ' jQhhk'on, or such other nbtorious act or acts amoùnting 
toa tbtal deniiil of the rights of said cotenants, and must prove that said co- 
tenaintsliad Knowledge and nbticeof thiâ adverse daim of exclusive owîier- 
shipion yiepart of the said; Olinger, or those claiming under him-; and sùch 
adverse possession ofj tI)iB:^aid Jand mnst bave been eop,tinuously, actually, 
and unlnterruptedly by sa,id Plingei;, and.thoae claiming upder him, under 
6uch ci'rcutnstances, under color or title for the length of time prescribed by 
ïaw, béfoi'éshîâî possession Will ripen ïhtd k good and sufficient title to enable 
the défendants ift their siii% to dèfeat thB plaintiffs' right fo recover.' Uut 
th« court, insteadofgiving said instruction as tendered, inserted the words, 
'and that Fielda' interest in said land h^d not been forfeited to thecommon- 
^yealth, nor sold; to Taylpr,' after the words «tax sale,' in the third Une of 
said instruction, and gave, aaid instruction as th us modifled." 

Plaintîffs in error insîst that the insertion by the conrtof the words 
iridicBtedi in thé instructions mentioffled,' raised questions whioh were 
foreign to the propositions of law intônded to be propounded by them, 
confusing in their tendencies, and that it was error se to mddify the in- 
structions. ;W«i fail to see that the changes made by the court produce 
the resuit claimed, and we do not think that the instructions as given 
are subjeot to the critlcism made. - Tho instructions as tendered evi- 
dentlydid not fairly présent the law applicable to the case as it was 
presented to the jury by the testimony before it. They wôUld hâve 
ténded to Confuse the minds of the jurdrs had they' been given without 
the changes niade by the court. The matter of the forfeiture of the title 
to the çommoni^ealth, as well as that relating to the alleged sale of 
iJFields' interest to Taylor, were properly called to the attention and sub- 
mitted to the détermination of the jurj', in connection with the question 
of cotenaney. If the title to the land had been vestéd in the "Literary 
Fund" by forfeiture, then Olinger, by his purchase, tnder the act of 
1832, if the sale was properly made thereunder, acquired the entire 
tract of land, subject to the payment of taxes in arrear. If Fields had 
sold his interest in the land to Taylor in 1796, as clairaediby the de- 
fendant, and the tax sale was for the delinquency of Taylor's heirs, then 
(indej)endently of the question of forfeiture) Olinger, by virtue pf his 
purchase, secured the interest of Fields ûs well as of Taylor. 

The twentieth assignment is as follows: 

"The court erred in modifying the plaintiffs' instruction nôraber flve, said 
instruction, as tendered to the court, Seing in the words and figures fullow- 
ing, to wit: ' The court instructs the jurV that the forfeiture of the land in 
eontroversy to the commonwealth of Virginia is a question for the jury to 
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détermine^ and, in ^niving at their détermination, they will talîe into co,i- 
Bideration the cer'tificates of the auditor of public accounls along with the 
certifled extracts from the land boolis from the county of Lee, and the certi- 
flèd record from the ciicuit superior conrt of law and chancery for the county 
of Lee, and ail the otherfaots and cîrcumstances of the case; aiid tliey will 
détermine, in the first place, wbether the said lands, to the extent of said 
Fields' interest, waçforfeited to the commonwealth at tlie date of the insti- 
tution of this suit, and, if so forfeited at any time, they will the n ascertain 
Whether said forfeiture was remitted or otherwise relinquished by said com- 
monwealtli ; and the court instructs the jury that a forfeiture is never favored 
or impliedj and in ascertaining the said question of forfeiture the court in- 
structs the jury that.tbe burden of proof is upon the défendants to prove said 
forfaiture.' But the court, instead of giving said instruction as tendered, 
Btruclc but the words, 'and ail the other facts and cîrcumstances of the case,' 
and gave said instruction as thus modifled." 

After a careful exaininatîon of the record, we are unable to find therein 
any facts aod circumstanoes of the case pertinent to the question of for- 
feiture, other than those mentioned in the instruction given by the court. 
As a matter of course, the "facts and circumstances" alluded to in the 
instruction^ aa presented to the court, must hâve been those bearing on 
the question covered b'y it, and as they were ail embraced in the instruc- 
tion, as given, the words were properly stricken out. Had there been 
any "other facts and circumstances" proper for the considération of the 
jury, on the question of forfeiture, counsel for plaintifTs in error would 
hâve been able, eitber in spécification, brief, or argument, to hâve di- 
rected our attention to them. The trial judge should not confuse or 
mislead the jury by referring in his instructions to "facts and circum- 
stances," Of which in fact no compétent évidence has been offered. 

The twenty-second error assigned reads: 

"The coutterred in giving to the jury defendant's instruction number two, 
said instruction being in the words and figures folio wing, to wit: ' The court 
instructs the jury that if they believe from the évidence that Nathan Tields 
sold the land in controversy to Nathaniel Taylor in 1796, they must find for 
the défendant, unless tliey believe from the évidence that the said plaintiffs 
are purchasers for value, without notice of said sale; and the court further 
instructs the jury that a man cannot, under the law, protect himself as an 
innocent purchaser, if at the time he made the purchase the land was in the 
open and notorious possession of others than his vendors; and the court fur- 
tlier instructs the jury that the form of the deed from J. "Wyman Fields to 
the plaintifl piirports only to convey such land as Nathan Fields died pos- 
sessed of , and Irft indelinite the subject-matter of the deed, and this should 
hâve put them upon their inquiry as to the possession and condition thereof 
in regard to adverse occtipancy and claim; and, if the jury further believe 
that reasonably diligent inquiry on their part wonld hâve shown them that 
the défendant was in possession of the land under a claim of right, they can- 
not flnd that plaintiffs are purchasers for value without notice.' " 

If at the dateof the deed purporting to convey the interest of the heira 

of Nathan Fields in the land in controversy to the plaintiffs, April 30, 

1888, other persons than those who conveyed to the plaintiffs were in 

the open and notorious possession of the land, that of itself was sufficient 

v.62F.no.lO— 54 
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tD put the plairitiffâfûpfoû inquîry, aM iti^âs théir duty to asœrtain the 
chàracter of the tîtlë^ àî thosé whb so hçld the possession. THfe plaintiffa 
wi|l b^ considered, ai fully informed .ç>lf tHose mattei's which tîiey coUld 
Ijpiye discoyered I^ad tliey discharged thàtduty. This rule is stated in 
Mnor's Institutes (volïime 2, pp.; 889, 890) in thèse words: 

"ïhe InStainees of cbnstructive tiotice are referableto àeverat classes, ail 
dèpéîrïdirig on 'th^gené-al considération thàl" Sound public policy requirea the 
presuiiiptib'n that he waS aware, or, at léast; that he shouM bè treated as if 
ne wërélawàre, of the telsterice of the prier éonveyance or charge. They are 
as fdllbVrl: (4) Whaïè the adverse clainiant is in the actual adverse posses- 
8i6ii ànd Occupancy ôf thé land when the subséquent pùrohaseï^ buys." 

The istipreme court of the United States, in Lea v. Copper Co., 21 
How. 493, 498, says: i . : 

"But |t is insisted thfitt the deed from Lea to Davis was not regiatered, and 
fraûâûlently concealed ifrom the compljilnant, sd that hé cbiild hot proceed to 
assert hlè riglits. DaViô had possession of the land whéh he took William 
Park Leà% âeed. claittiing for himself, and adversely to ail others; and he so 
contlnued in possession till hesoid theland, in Deciember, 1852, Thisadverse 
possession was io itseï; notice that he held the land undt^r a title, the cbarao 
ter of vrhich the complainaiit was bound to ascertaii^ Lafidis y. Brant, 10 

The Battit) court, xa Eu^es v. U, 8,, 4 Wall. 232» said: 

"Théjàtttenïéecannotcbùiplain of the prOceedingi for theopen, notorious, 
and exclusiive possession of the premises by the parties ciaiming under Qooi- 
loe, wbenjthe patentée madeliis entry and received the patent, was sufflcient 
to put^iifiii.iipon inquiry as to the intei;ests, légal or équitable,, held by them; 
and, if ne neglected to makç the inqniry, he is not iBntitleà,to'àny greater con- 
sidération ihain if he ha:d nlade it, and ascët'tained thè aptual facts of the case." 

O4 1,his question, see Cordova v. Hood, 17 Wall. 1; Long v. Weller's 
®V, 29iGrat. 347; WoQd.v. krMs,SO Grat. 708; Iroii.Cb.v. Trout, 83 
Va. 4l|,.g,S. E. Rep..7l3. ' 

With great force should this prinoiple apply in this case, not only for 
the gênerai reasons as mentioned, but also because of the language used 
in the deed.to plaintlËFs. The deed says: 

"Whereas, Nathan Pields, at the time of his death, was seised and pos- 
sessed of large bpdies and tracts of land in the counties of Lee and Scott, in 
the State Of yirginia, being the same which was granted by the common- 
wealth:; * * * Now, therefore, this deed witnèàseth * * * that 
* * * do grant unto th6 said parties of the second part àll of the said lands 
to which they, the said parties of the first part, are entitled in law or equity. " 

The land was not described with the usual particularity, and the gên- 
erai terms osed were sufficient of themselves to hâve put the plaintiffs on 
inquiry. ..The instruction, in cotinection with the évidence before the 
jury, was proper. 

Assigntnent No. 23, on the questionof forfeiture, is, iafififect, disposed 
of with No. 2O4 heforé aliuded to. The matter waa léft to the jury for its 
finding. The 3334th section of the Code of Virginia: expressly providea 
that the auditor's certificates shall be prima fade proof of the facts staled 
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Jn them. This was not as clearly stated in the iûètrUction as it might 
hâve been, but that was not tothe préjudice of the plaintiffs, and they 
will not be permitted to cotnpiaîh pf it now. ' 

Plaintiffs in error insisi' ;tiiat the State of Virginia hfid not the right to 
forfeit to its own use the lànas situated within that state, and owned by 
citizens of that and other states, and that the state of Virginia could not 
vest title to such lands in itself, without some antécédent procédure 
which would be équivalent to a judicial ascertainment of the facts which 
are inade the occasion of the forfeiture. The suprême court of Virginia 
has, in à number of cases, virtually disposed of this question, and the 
décisions of that court relative to the "forfeiture acts," passed by the lég- 
islature of that state, will be accepted as conclusive of that point by this 
court. See the cases of WUd'a Lesseea v. Serpell, 10 Grat. 405; StaaU v. 
Board, Id. 400; Haie v. Branseum, Id. 418. 

The questions raised by assignments of error numbered 24, 26, and 
29 may properly be considered together. The spécifications are as fol- 
lows; 

"Ttoenty-Four. The court erred in givlng to the jury défendant'» instruc- 
tion number four, the said instruction beint; in the words and figures follow- 
ing, to wit: • ïhe court instructs the jury that althbugh Fields, ïaylor, and 
Johnson, the patentées of the 62,000-acre tract of land, or their heirs, may 
hâve been the owners of the same in 1834, as joint tenants or tenants in coin- 
œon, y et if they believe that said tract of land was listed uponthe land books 
of Lee county for the purpose of taxation in that year in the name of Tay- 
lor's heirs, and was sold for the nonpayment of the' taxes thereon, and pur- 
chased by said Ohnger at such sale, and conveyed to him by metes and boimds 
bytheclerk of the county court of Lee county, said Olinger's deed gave a color 
of title and of possession thereunder by said Olinger, the purchaser, claim- 
ing title to the whole premises, it amounted to an actual ouster and disseisin 
of the said, Fields and Johnson, or their heirs, and such possession was ad- 
verse; aniï if the said Olinger, and those who claim under him, continued in 
sUch possession uninterruptédlyfor the length of time prescribed by law prior 
to the bringing of this suit, it will bar the plaintiffs' right to recover, and 
the jury should flnd for the défendant.' " 

"Twenty-Sixth. The court erred in giving to the jury defendant's instruc- 
tion number six, said instruction being in the words and figures foUowiug, 
to wit: 'The court instructs the jury that if they believe from the évidence 
that John C. Olinger purchased at a taxsale a 48,200-acre tract of land, which 
is the land in controversy, listed on the land books of Lee county in the name 
of Taylor's heirs for taxation, and sold for the nonpayment of taxes; that 
he received: a deed therefor, by metes and bounds, from Alexander W. Mills, 
the clerk of the county court of said county; that he recorded the said deed 
in the clerk's office of said county; that he entered into possession thereof un- 
der said conveyance; that he placed the same upon the land books of said 
county in his own name, for the purpose of taxation; that he, and those who 
hold under him, hâve paid the taxes regnlarly thereon frora the time of the 
said Conveyance; that he, and those who hold under him, hâve made im- 
provements thereon and profits therefrom, without offering to account to the 
plaintiffs or those under whom they claim ; that he, and those who hold un- 
der him, baye made leases of portions of said land, in his own or their names, 
and placed the lessees in thé possession of the leased premises; that he, and 
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thosê wlK)4Joldiufader hiin, ïàivé sold andconveyed portions of sàid land, and 
placéd the pUrchasers fchereof in possession» andappraprinted the proceedsof 
Bucb leases and sales to his own.or their ow^. use, without aççounting to the 
plaintiffs, or those under wjiona they claim« for any part therèof, — then the 
jury haye the fight to presuine, although the ,ékid John C. Ôlifiger only pur- 
chased the iaterest of the Taylor's heirs iiî âaW62,000-acre tràcit of land, that 
there wàs an ouater of thé côtenants of Taylor's heirs, ând that his possession, 
and the possession of those under him, was adversary; and that, if such ad- 
versary possession was continuons and uninterrupted for more than the 
lengtli ot time prescribed by law prior to the bringing of tliis suit, then the 
plaintiffs hâve no right to recover in this action, and the jury must flnd for 
i lie défendant.'" 

"Twenty-N'inth. The courterred in giviiig to the jury defendant's instruc- 
tioû number nine, said instruction being in the words and figures foUowing, 
to wit: «The court instructs the jury that if thèy believe froin the évidence 
that John G. Olinger, after the date of the deed f roni MjUs, clerk; to him, took 
actual possession of any part of the. land eojbraced in the sai^ deed. claiming 
the wbole of said land as his owa, and excluded the Fields_beirs therefrom, 
such âct WaS an ouster df thè Pields heirs as tenants iii cdmiùon, and such 
possession by said Olinger was adverse to said Fields heirs from the time o£ 
such entry.' ". 

The plaintifs in error insîst that the, deed, made to Olinger, under the 
oircumstances detailed iû assignment 24,did not constitute color of title 
under whioh he could claim the entire tract of land desçribed in said 
deed, and that his possession Under it could not be adverse to Fields' 
heirs. They claim that Fields had not soïd his interest iô Taylor, and 
that only the interest bf Taylor's heirs was aold àt the tax sale, and that 
only that interest should hâve been conyeyed by Mills, /the clerk, to 
Olinger, and that, if more Was conveyed, only title to that interest passed 
to Olinger. The défendant, relying upon the alleged deed of 1796, 
claims that Fields had sold his interest' iii the land to Taylor, and that 
at the daté of the ta:x sale Taylor's hejrs owned the Fields interest. It 
must beadmitted that, by the act of March 10, 1832, under which it is 
claimed that the land was sold in the naine of Taylor's heirs, Olinger, 
by the deed made to him by Mills, acquired a légal title to such inter- 
est only as Taylor's heirs hàd in the land at the time of the sale. It was 
for the jury to ând what that interest was. Wa9 it'the interest held by 
Taylor, as oiie of the patentées, or did it also include the Fields inter- 
est, as claimed by the défendant? This was one of the principal ques- 
tions of factto be found by the jury, and it was proper that the law ap- 
plicable to either finding should be given to them. Again, if the deed 
to Olinger conveyed to hiril ail the land that was on the books in the 
iname of Taylor's heirs, and that was ail of the tract originally patented to 
Fields, Tayjpr, and Johnson, not theretofore sold, ând if it was in the 
deed described by metes £^nd bounds, and Olinger entêred into the posses- 
sion thereof claiming title to ail, and exercised acts of ownership over it 
in the manner set forth in the instruction», then the deed was color of 
title; and if he had possession under it, and claimed adversely to ail 
others qontirluously for the period of tiniô prescribed by law, then the 
plaintiffs in this suit could not recover. 



VAN GUNDEN r. VIRGINIA «OAL & IRON CX). 853 

What ia color of titlé? It is matter of law, and, when the facts are 
sbown, it is for the court to détermine whether they amount to color of 
title. In the case of WrigM v. Mdttison, 18 How. 56, the suprême court, 
through Mr. Justice Daniel, said: 

"The courts hâve concurred, itis believed without an exception, in defining 
' color of title ' to be tbat whicb in appearaoce is title, but which in reality is 
no title." 

In Veal v. Robinson, 70 Ga. 809, it said: 

"Color of tille is anything in writing purporting to convey title to the land 
whichdetinesthe extentof theclaini, it beingimraaterial howdefectiveor im- 
perfect the writing may be, so that it is a sign, semblance, or color of title. " 

In Hutchinson's Land Titles (page 215, § 390) it isdefinedas follows. 

"It embraces not only a claim of title, but présents tlieappearance of a real 
déduction of title from some source, however insuflacient or irregular; and 
the value to the disseisor, entering upon land under color of title, of the pa- 
per purporting to pass the title, is that, while he may not hâve the actual oc- 
cupancy of more tban a small parcel of the tract or lot of land, in construction 
of law he is, by virtue of his paper giving color of title, entitled to claim to be 
in the adverse possession, not only of the parcel actually occupied, cultivated, 
or inelosed, but of the whole area inçluded in the description of his title. 
Hamilton v. Wright, 30 lowa, 480; TÎaylor v. Buokner, 2 A. K. Marsh. 18," 
12 Amer. Dec. 354. 

We think it is clear that the deed to Olinger gave him color of title to 
ail the land described in it. The court properly so advised the jury, 
and submitted to it ail questions of fact relating to his possession under 
his color of title. Fields' heirs and Taylor's heirs might hâve been ten- 
ants in common of the land at the date of the tax sale in 1834, and Olin- 
ger only bave purchased the interest of Taylor's heirs; yet if he entered 
into the possession thereof under the deed, claiming title to ail, as set 
forth in the instructions, it was proper for the jury to détermine whether 
such possession was adverse to his cotenants, and an ouster of ail others, 
and in this particular the instructions fairly state the law. Buchaiian v. 
King, 22 Grat. 422; Tmm v. Needham, 3 Paige, 545, 24 Amer. Dec. 248; 
Cidler V. Motzer, 13 Serg. & R. 356, 15 Amer. Dec. 604; Bradstreet v. 
Huntington, 5 Pet. 444; 1 Washb. Real Prop. (4th Ed.) 657. 

Next in order is the twenty-fifth assignment, in the foUowing words: 

"The court erred in giving tothe jurydefendant's instruction number flve, 
said instruction being as follows, to wit: »The court instructs the jury that 
it is not necessary, when a man enters upon the land under a deed purport- 
ing to convey to him a certain boundary, that he should fenceorcultivate the 
entire tract in order to give him adverse possession. It is enough, in such 
case, if he actually occupies a portion of the tract; the law extends his ad- 
verse possession to the boundaries.' " 

It is claimed that the court erred in giving this instruction, the plairi- 
tiffs in error insisting that in cases like this, where the land in contro- 
versy is of that class known as "wild lands," that the rule set forth in 
the instruction does not apply, and that the possession of the occupant 
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is restricted te hÎB actual improvement. We thiiik that there îs a mis- 
conception Of tbe authorities relied opon by plaintifis in error, as well as 
a misuseof t;he words referred to, The words "irild land," as used in 
the authorities cited, refer to large tracte of unoccupied lands, as to which 
noone bas. besaft' or isin the actual possession of, or of any part thereof. 
The moment àny One, under claim or color of title, takes actual posses- 
sion of any part of such land, it ceases to be " wild land," as deseribed in 
the cases to which our attention bas been called. As was appropriately 
said by counsel for défendant in error, "to say that the possession of 
'wild lands' is,confined to 'actual occupancy' is a contradiction ia 
terms." The pjaintiffa cite Taylor'a Deviseea v. Burnsides, 1 Grat. 165, 
but, as we understand that case, it does not support their position. True, 
the court (page 198) said: 

"It follows f rom what hisià been sald tlîàt wild and ancultivated landa cannot 
be made the subjects of adVersary possession while they remain completely lit 
astateof nature.'* 

We must rea4 the entire opinion to fuUy understand the meaning of 
this sentence, and it is then apparent that, by "completely in a state of 
nature," the court alluded to land Upon which ûo one resided, where 
there was no iihprovemélit upon any' part, and no cultivation of any 
portion of it. In that case the court also said: 

"A change in their condition, to some extent, is therefore essential, and 
the acts by which it is eSected are oftënthe strongest évidence of actual pos- 
seBslon. Without such change accomplished or in progress there can be no 
résidence, cultivation, or, inâproYement; no occupation, use, or employaient. 
Evidence short of this, nja^ .prove an adyersary claiai, but, in tlie nature of 
things, cannot establish an advèrsâry possession. * * * In contre ver- 
sies concôrning wild and tincuttivated lànds, the usuàl marks of actual pos- 
Béssiottàr'e concurrent IniprOvemeht, cultivation, and résidence; the two for- 
mer,- of, course, at least in ithe earlier stages of the prescriptive period, to a 
very litojted extent. But the degree is immaterial if the acts be real and 
honafide, more or less is finimportant, If there be enough to indicate appar- 
ent ownership; and the actual possession thus gained, if exclusive, extends 
thrôughdut the borders ,d£ the coloràble title, whether those be large' or 
small." 

In Êllicott V. Pearl, lô Pet. 432, Mr. Justice Story, delivering the 
opinion of the court, said: 

"The argument in support of the instruction as prayed assumes that there 
can be no possession to defeat an adverse- title except in one or other of thèse 
Ways, that is, by an actual rëàidence or ail àcitual inclosure, — a doctrine wholly 
irreconcilable with principîe and authorifjy. Nothing can be more clear than 
that a fencé is not indispensable to constitute possession of a tract of land. 
ïhe érection of a fence is nothing more th^n anact presumptive of an inten- 
tion to assett an ownership and possessiCih over the property. But there are 
many other acts which are equally évidence of sueh an intention of asserting 
such ow.nersUip and possession; such as entering upon land and making im- 
proveméîits theréoii, raiiïihg a crop of corn, feUing and selling the trees 
théreon, fetc'.," ùnder colbr of title. An éhtry into possession ot a tract of 
land, Undér a déed containing spécifie meteàaUd bounds, gives a constructive 
possession of the whole tract, if ùot in any adverse possession. Althougli- 
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tbere may be no fence or inclosure roand the ambitof tbe tract, and an actual 
résidence only on a part of it, to constitute actual possession, it is not neces- 
sary tbat there should be any fence or inclosure of the land. If authority 
were necessafy for so plain a proposition, it will be found in the case of Moss 
V. Scott, 2 Dana, 276, where the court say that ' it is well settled that there 
may be a possession in f act of lahd not actually inclosed by the possessor.' 
* * * In short, his entry being under color of title by deed, his possession 
is deemed to extend to the bounds of that deed, although his actual settle- 
raent and improvements were on a small parcel only of the tract. In such a 
case, where there is no adverse possession, the law construea the entry to be 
coextensive with the grant to the party, upon the ground that it is his clear 
intention to assert such possession. " 

The law applicable to the facts which defendant's testimony tended 
to establish was properly set forth in this instruction. We cannot find 
in ail the record any testimony tending to show that the plaintiffs, or 
those under whom they claim, were at any time after the date of the 
deed to Olinger in 1836, and before the institution of this suit in 1890, 
in the actual possession of any part of the land. Had there been any 
such testimony plaintiffs would hâve cited it, and would bave asked the 
<50urt below to instruct the jury as to the effect of any fact to be found 
from it. We are of the opinion that the instruction was properly given. 

Assignment of error No. 28 reads: 

"The court erred in giving to the jury defendant's instruction number 
eight, to wit: • The court fnrther instructs the jury that, in order to bring 
notice of the adverse holding of one tenant in common to bis coteuant, it is 
not necessary to give him actual notice; but if the hostile character of the 
possession is so openly manifested that his observation as a man reasonably 
careful of bis interest would be sufficient to discover it he would be deemed 
to hâve notice.' " 

We find no error in this instruction. It is sustained by principle, 
and by the authorities we hâve hereinbefore alluded to, and has been 
disposed of with spécification No. 19. 

Assignment No. 30 is as foUows: 

"The court erred in giving to the jury defendant's instruction number ten, 
to wit: ' The court instructs the jury that there is évidence in the case from 
which the jury may flnd that Nathan Fields did sell his interest in the lands 
in suit to Kathaniel Taylor. There is testimony tending to show the exécu- 
tion of a deed, dated January 1, 1796, from Fields to Taylor, the subséquent 
listing of the land in the name of Nathaniel Taylor or his heirs, sales of con- 
sidérable portions of thèse lands by Taylor and his heirs, and the unchallenged 
possession by their vendees. Thèse facts, with the failure of those claiming 
under Nathan Fields, for nearly a century, to assert title, justify the jury in 
flnding that Nathan Fields parted with his interest in thèse lands in his life- 
time.' " 

The plaintiffs in error filed in the court below the affidavits of two 
members of the jury, with their motion for a new trial, the object of 
which was to prove that the jury was misled by this instruction. Such 
évidence is not proper for the purpose of impeaching the verdict of the 
jury, and in this case, after the trial judge had overruled the motion, 
the affidavits were not made part of tbe bill of exceptions taken by 
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Jââinlîffs, and are nôtVHîereforei bëfore us, although counsel hâve al- 
luded-to them during the argument. The main contention, so far as 
tbi«( instruction is concerned, isthat the court, by giviug it, invaded the 
proyiçiceof the jury. We do net tjiink so, for no rule of law applica- 
bleto tbe courts of the United States is violated by it. The law is cor- 
rectly stated', and ail matters of fact were submitted to the final deler- 
miriatidh of the jury. In Rucker v: Wheeler, 127 U. S. 85, 8 Sup. Ct. 
Ile|), 1142, the suprême court, Mr. Justice Haelan delivering the opin- 
ion,, s'ajid; 

"It is no longer an open question that a judge of a court of the United 
States, in submitting a case to a jury, may, in his discrétion, express his opin- 
îoli ùpon the îaçts; and that when ho rule of lawis incorrectly stated, and ail 
itJàttérS of tact are ultimately submitted to the détermination of the jury, such 
expressions cl opinion are liot reviewable on writs of error." Railroad Oo. 
\,Putnam, 118 U. 8. 645, 553, 7 8upi Ct. Rep. 1; Railroad Co. v. Vickers, 
122 ¥.8. 360, 7 Sup. Ct. Rep. 1216,; U. 8. v. BailroaçL Co., 123 U. S. 113, 8 
Sup. et. Sep. 77. 

In Fletcher v. FuUer, 120. U. S. 534-550, 7 Sup. Ct. Rep. 667, in which 
case the questions involved in this instruction relating to the légal pre- 
sumptions as to the exécution of deeds to be drawn from the actual, open, 
and exclusive possession of land for the period prescribed by the stat- 
ute of limitations were fully considered, Mr. Justice Field, speaking for 
the court, said : 

"When, therèforé, possession and use are long continued, they croate a pre- 
siimption of lawfiil origin; that is, that they are fbunded upon such instru- 
ments aqd procêedlngs as in law Woùld pàss the right to the possession and 
use of thé prdpërty. * * * We will adU, moreover, that though <* pre- 
sumption of a deed is one that may be rebutted by proof of facts inconsistent 
with its supposed existence, yet where no such facts are shown, and the 
tliings donc, and the things omitted, with regard to the property in contro- 
versy, by the respective parties, for long periods of tlme after the exécution 
of the supposed conveyance, can be explained satisfactorily only npon the hy- 
pothesis of its existence, then the jury may bë instructed that it is their duty 
to présume sttch a conveyance, and thûS quiet the possession. " 

There was évidence before the jury which tended to prove that Fields 
sold his interest in the land in controversy in 1796, and there was no 
évidence that he was ever in possession of any part of the land since 
that year, or that he ever paid any of the taxes on it. There Was évi- 
dence tending to prove that the party to whora Fields is said to hâve 
sold his interest exercised acts of ownership over the land, and that his 
executors sold part of it in 1826, their vendee taking and retaining ex- 
clusive and continued possession. There was évidence tending to prove 
— indeed, tbère was no contradictory evidence-^that Olingèr, since he 
purchased the land in 1884, (and défendant claims under him,) and his 
vendees, bave paid ail ta!xes due on the land from that date to the in- 
stitution of this suit; and that they hâve been in the actual, adverse pos- 
session of the land continuously frdm 1836 to the time of the trial, un- 
der color of title. With this évidence before the jury, together with 
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inliéîi othér of similar imporl, as àppears bythe record, it WQijld bave 
been'gross error for tbe court k> hâve refosed to give thià, instruction. 

The next and kst érïor assi^ed, not abandoned, i» the thirty-first, 
tp''Wit: ■■■.'' ■ ■ , : ^ ,;. 

''The court erred in giving tb the jury defendant's instruction number 
éleven, to wit: 'The court instructa the jury that the length of time neces- 
sary tô bar a right otentry on an action for land between the year 1834 and 
the yeat 1850 was twenty-flve years; that froni the yëar 1850 to the year 1861 
the length of time neceasary was flfteenyéara; and that since the year 1861 
the length of t^me nécessary bas been ten years, from Which last period, how- 
ever.the time of any possession existing between the Wthdày of April, 1861, 
and the lat day of January* 1869, mustbeexcluded."* 

We think this ifistruction in strict accordance with the statutes of Vir- 
ginia relatiûg tothis question. There was no évidence beforé the jury 
rendering It inapplicable, as clàimed by plaintiËfs in error, and the court 
very properly gave it. 

We hâve no w considered and passed upon ail the spécifications of er- 
ror not abandoned by the plaintitfs in error, and we find no error in the 
record; therefore the judgment is affirmed, with costs. 



Shirk V. City of La Fayette. 

(Circuit Court, D. Indiana. Ootober 24, 1893.) 
No, 8,788. 

1. CONSTITOtaOKAL liAW — TeUSTUBS, 

Rev. St, Ind. S 2988, which provides that it shall be unlawful fdr any person, as- 
sociation, or corporation to ai*point a nonresident a "trustée in a deed, mortgage, 
or other instrument in writing, except wiils, for any purpose whatever, " is in con- 
flict with Coust, U. S. art. 4, §2, which provides that "citizens of each state shall 
be entitled tb ail the privilèges and immunities of cltizens in the several sta,tes. " 

Î; FeDEBAL CJOttBTS'— j0BI8DieTlON— DIVEESB CiTIZBNStap. 

Wher^ a citizen of lUinoiç 1bi appointed trustée by an Indiana court of property 
situated in the latter state, the cltizëuship of such person for the purpose of juris- 
dictionishdt aSected bysQch appolntment, and he maymaintain an action in a 
fédéral oo^rt for Indiana in fais trust capacity for damages to such property. 

At Law. Action by Elbert W. Shirk, trustée, against the city of La 
Fayette. On motion to dismiss the complaint for want of jurisdiction. 
Overruled. 

A. 0. Harris, for plaintifif. 

John F. McHugh, for défendant. 

Bakek, District Judge. Action by the plaîntiff, as trustée, against 
the défendant, to recover damages for the diversion and use of water. 
The complaint allèges that the plaintiff is a citizen of the state of Illinois, 
and that the défendant is a citizen of the state of Indiana. It further 
allèges that the plaintifl' was duly appointed trustée of property situated 
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iii tbis statd by Ihe circuit court t)f Miami couoty» Ind- The défend- 
ant mbvés toidisoliœ for'WantiOfrjuriisdlction oalheground that the 
plàintiff» thougb aotually residing in lUînoisj is to bç deemed a citizen 
of this State, because he was appointed trustée by an Indiana court, and 
âues in bis trust eapaoity for damage to trust prpperty situated in this 
stàte. Assumlfig; without deoiding, that the jurisdiction of the court 
iiiay be tjhallèri^pd'by motion, as Welï as byplea oriaHstver,(but see ilfcPon- 
otojv/ij'ioM^JKp'a^ Sharmif: HiU, 23 Fed. Rep. 

353,) ï will proc'ee4 ti;^ 4ispose of the question of jùiisdiçtioh on its merits. 
Section 2988, ReviiSt- Ind., which, provides tha^ "ît shall be unlawful 
for any person, association, or corporation to nominate or appoint any 
person a truçte%iin,:»By dped, mortg?ige, or otheria^^Tument.in writing 
except wiljB, for aipy purppse wha,tever, whp shall, npt be at, the time a 
hmafidfi résidât pf thç state, to aci Ji^ such truatpe,'* is in c'onflict with 
Const. U. S. art. 4, § 2, which déclares that "the citizens of each state 
shall he entitled toj^Ji tjie. privilegeS;,and immunilies of citizeiis in the 
seVejlil States." ^rymi. Y,.Mçhur(imi,l%^Ind.li5, 25 N. E. Rep. 807; 
Robey v. Smith, (Ind. Sisp,) 30 N. Bî. Rpp, 1093; Parmera' Lom tfcîVttst 
Co. V.Chicago & À. Ry. Go., 27 ¥ei.'Rep.l4&. 

The statute of this state which sought to make it unlawful for a citi- 
zen of another state to act as trustée in this state being unconstitutional 
and void, the question of jurisdiction must be settled by determining 
whether the citizenship pf t|ieplaintiff for the purposes of jurisdiction is 
afPected by the factof hïs appointmeht as trustée by an Indiana court 
fior property situftted in this state. In Eice v. Houston, 13 Wall. 66, it 
ig held that omb appoirifed adniinistràtor may bécomè a citizen of an- 
other state, and, after such change of citizenship, he may sue in the féd- 
éral coijrt. So, in New Orléans v. Whitney, 138 U. S. 595, on page 606, 
gnd U Swp. et. Rep. 428, ou page 431, the court says: "We bave re- 
peatedlyheld that représentatives jôwy stand upon thèir own citizenship 
^"i the fpderal courts, irïéspebtively of the citizenship of the persons 
whom they represent,:— lauoh as executors, administrators, guardians, 
trustées, receivers," etc. To the saine eflfect is the case of flbtrper v. Rail- 
tmdào., 3$ Fed. Rep. 10?. Te^t tiriters on prftçtice in the fédéral 
courts state the raie of law in the same way. Post. Fed. Pr. § 19j 
Story, Fed.' ft. § 19. The nlotioh is groundless, àhd must be overruled, 
It is so ordered. 
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Black v. Elkhorn Min. Co., Limited. 
(Circuit Court tf AppeaU, Ntnlh CireatU Ootober Q, 1899.) 

Na4i 

OowsB nr Huriira Claims. 

The mère possôssory right glren by Rer. St. 1 2823, t» the looator of a tnlntoj 
daim is not such an estate as that dower can be predlcated thereon by state lég- 
islation as against the United States or its grantee. 49 Fed. Bep. £49, dlsapprovea. 

In Error to the Circuit Court of the United States for the District of 
Montana. 

At Law. Action by Mary A. Black against the Elkhorn Mining Com- 
pany, Limited, lo recover dower in a mining Iode. A demurrer to the 
complait^t was overruled. 47 Fed. Rep. 600, So, also, was a demut- 
rer to néw matter in the answer. 49 Fed. Rep. 549. Judgment for 
défendant. Plaintifif brings error. Affirmed. 

Wordi SrmOi & Word, for plaintifif in error. 

W. E, CuSm^ {Oeo. F. Shelion, on the brief,) for défendant in error. 

Before McKknna, Circuit Judge, and Ross and Mobbow, District 
Judges. 

Ross, District Judge. The plaintifif in error is the widow of L. M. 
Black, who, during hia lifetime, and while plaintifif in error was his 
wife, owned an undivided two âfths of a certain mining claim, situate in 
the then territory of Montana, called the "A. M. Holter Quartz Lode." 
Black, on the 7th of Maroh, 1879, sold and conveyed his interestinthe 
daim to one Burton, bis wife, the plaintiff in error, not joining in the 
eonveyance. In July, 1881, Black died intestate. The interest so con- 
veyed to Burton subsequently passed by varions mesne conveyances to 
the défendant in error. On the 29th of October, 1888, an application 
was made to the proper United States land office by the immédiate pred- 
ecessor in interest of the défendant in error to enter the claim, and such 
proceedings were had in the matter of the application that on the 19th 
of November, 1889, a patent therefor was issued by the United States 
to the applicant. No protest, adverse claim, or objection of any char- 
acter was made by the plaintiff in error at any stage of the proceedings 
in the land department. A statute of Montana, passed in 1876, pro- 
vides as foUows: 

"A widow Bball be endowed of the tbird part of ail lands whereof her hos- 
band was seised of an estate of inberitance at any time during the marriage, 
unless the same shall bave been relinquisbed in légal form. l^uitable estâtes 
shall be subject to the widow's dower, and ail real estate of everj description 
contracted for by tbe bnsband during his lifetime, ttie title to which may be 
completed after bis deatb." Section 1, Laws Mont. 1876, (9th Sess.) p. 63. 

Tbis statute the suprême court of Montana decided, in the case oi 
Ckadwick V. TcOem, 9 Mont. 354, 23 Pac. Rep. 729, continues in force. 
XJnder and by virtua of its provisions tiie plaintiff in error, on the 20tti 
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of January, 1891, commenced the présent suit to establîsh her alleged 
right to dower in ihe proipçrty. 

The principal question presented and argued by counsel is whether a 
mère minihig claim, an uiidivided iiiterest" in whîdh is conféssedly ail 
that the husband of the plaintifif in error owned at the time of his sale 
and conveyance to Burton, and ail that the vendee owned at the time 
of B^pi^'s deathj.is a suflBigi^t estato upon which to predicate a right of 
dower. ; 

Congress, by stalute, oonferred, with certain limitations not hère neo- 
essary tq be stated, on ail locatprs of mining claims, their heirs and as- 
sigris; i^o ïcinf lis they compïy with thtelàws of the XJhited States, and with 
state, territO|rial, and local régulations not in conflict with the laws of the 
United States gôveming th«ir pdssèssory title — 

"Théfxcjiuisiye right of possession nnà enjoyment of ail the surface in- 
cludé^ Wlthib the lihes of tiiei)r Içcations, and of aU veins. Iodes, and ledges 
thl^ouf^Kèiït IHèir eiitire dèpth; -thë top or apex of whieh lies inside of surface 
Unes extended downward vertiCaHy, althoiigh such veins, Iodes, or ledges 
œay so far départ from a perpendicular in their .course downward as to ex- 
tend/outsidd th^' vertical pide Unes of such surface locations." Bev. St. § 
2322. ;.V '..,.■ 

It is apparent that the possessory right thus oonferred upon the loCa- 
tor may be, and oi'ten is, of great value, and it has been many tiœes 
dècidèd'^oaBdîîs well ando'feoBoughly settled, that such claims may be 
sôld, tmiR^rreè,: mortgagçd, auad inherited. But the thing so grantéd 
or iûhelited. éan only be the tbing the gfantor or idebedent, as the case 
may ibè,s6wii«éd;' that is to sày, the right to explore the mine and' ex- 
trâct! the Jîtiiheralâ therefroifarunder the éxisting laws and régulations 
upon thjBisaigecÉj CongreÊB toàsàlfeo provided that thé looators of such 
claims- may ipùrchëse the' ptopërtyi and has pifeserib'ed the terms and 
conditioi^'Hpon whieh the govenjmênt title mayhe thus acquired. Rev. 
Sté §§ 2325-Ô840; But' thè locàitor' is not compelled to buy . He may 
never do ''éaj i lii BOtaHe' 'ifastàucè ôf this sort is shown in the case of 
Mfbes x.'Omsêgy^&â U. S. 7e2;"Where it is said by the suprême court 
that the' Oorisolidated V'irginia Mining Company, for the purpose of 
evâding astîiteMk upôn thé mine it was possessed of and working, per- 
mitted its ittivestinent in thè nîine, said to' be worth from $50,000,000 
to $lOO,O0f ,0O0,;to rest oa such a bare claim, "this mère possessory 
right, Vyhèn''it è&uld at'a ridicùlously smallsum compared to the value 
of the mine obtain the government's title to the entire land, soil, min- 
erai and alL''! ïvAs the right given to possess, explore, and extract the 
minerais fr«m the locatedelaito is not madé dépendent upon an âppli- 
èatioti to ptotjfiase it, in inany instances there is never even an applica- 
tion topiitçshafè Itûade bythelocator or his successor in interest. : In 
the <^se Uh4ei!;Çopideratif»i jjio such application ^'as made prior to the 
death of the hùsband of the plaintiff in error. The government's offer 
to selï thië' ifiimhg claim ïàdiiot b^eti à^Çepted, and no step of àhy na- 
ture îobkîhgttJ'thè acquisition of'thtetitléof the United States thereto 
iiad beèû t'àfcèfa'by the locatoJs, 'bi" theiir sticcessors in interest, up to and 
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for a long time after that event. The title of thè United States was 
therefore then absolutely free and uninoumbered. No légal reason ex- 
isled why congreas could net then haye withdrawn the property from 
sale, or œade any other disposition of it. That the government, in ita 
wisdom and generosity, continued to permit the locators to enjoy the 
fruits of its propçrty by extracting the minerais therefrom, and that a 
right thng conferred upon and enjoyed by locators constitutes property, 
and property often of great value, which is treated by the courts and 
législatures of varions states as realty in dealing with the rights of claim- 
ants thereto as between themselves and third parties, in no respect af- 
fect the true title to the property, which ail the time remained in the 
United States frçe and uninoumbered, because its offer to sell had not 
been accepted, and it had done nothing to part with its title. To hold 
that the title thus held by the government can be in any way affected 
or incumbered by any state l^islation would be to restrict, to such ex- 
tent, the absolute and undoubted right of cotigress to dispose of the pub- 
lic property of the United States as it deems best. While the possess- 
ory right to which référence has been made constituted in the locator, 
owning and enjoying it, property of value, which could be sold, trans- 
ferred, mort^aged^and iqherited, and, we may add, forfeited by aban- 
donmentjit. constituted, and could constitu te, no légal interest or es- 
tate. in tbetpropçrty as against the United States or its grantee, whose 
title could not be burdened by the right of dower^ or otherwise, by vir- 
tue of any State,. législation, . At any time prior to contracting to pur- 
chaee theptoperty the locator .may abandon the claim. Is the gov- 
ernmççit.to be held bound; to convey thé claim whilethe locator is at 
libertyto abandon i,t? Such abandonment oiten occurs from oue cause 
or, anotherjosometiines. because the claim proves to. be worthless^ in 
njany insta#cps after the locator. bas enjoyed àjl of thjs'subBtantial fruits of 
the, property- by , the extraction ttf; ail of the paying ore.! Thîs the gov- 
ernment perpaits to be donein pursUance bf the eminently wise policy 
of enoouraging the discovery, exploration, and production of the pre- 
cious metala; but it cannot properly be said to be legally bound to do 
80. .Nor would itseem that any équitable principle would be violated 
should congress see proper to terminate the possessory right conferred 
by it where the locator j or bis succéssor in interest, as in the case before 
the court in Fmhesv.'Gracey, supra, persistently déclines, while reaping 
the fruits by extracting the Substance of the property, to accept its offer 
to part with the title for a mère pittance compared to its value? 

It is the established doctrine in respect to a pre-emptorentering upon 
the public land of the United States, under the provisions of the ]ate 
pre-emption law, that bis settlement, "even when accompanied by an 
improvement of the property, did not confer upon the settler any right 
in the land as against the United States, or impair in any respect the 
power of congress to dispose of the land in any way it might deem 
proper; that the power of régulation and disposition conferred upon con- 
gress by the constitution only ceased when ail the preliminary acts pre- 
Bcribed by law for the acquisition of the title, including the payment of 
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the prit» bf îthe lànd, had beéû pèiformed by the Étetjffl'ôr;''' and that; uri- 
til aH of ;tï»B8eirequirement8 had fceen compliêd Witb; the settler had 
ouly! tbe privilège to purcbase in préférence toOtbera in case the gov- 
emmetit should seJl. Shepley vi Gowan, 91 U. S* 330, and authorities 
thôreoitedi ; In the case of the pre^ernptor the stâtute required the ap- 
plibatiohito pnrohaseîtheland to betoadétvith'inâdesignated time, whîlè 
in the case of a loûator of a miiiing daim there is no such limitation; 
and the pre^emptôr wtts dènied" the privilège of conveying hia interest 
prior to fiiarchase from the governuiënt, while the locatOir of a mining 
claim i? atcorded that privilège. But it is not perceived that thèse dif- 
férences Dsake ioappiibable hère tha principle goveïning tbè ruling in re- 
spect to the rights of pre-emptora upon the public lands rtftet settlement, 
âccompianieâiby improvement ôf the property, but beforè its entry. 

For thçiwaaons stated, we thînk it very cléar that a mère locator of a 
mining claiml, bwning only thé 'possessory right eooferi^ed by the stat- 
ute, bas no such estate in the prdperty, as agaiflsti the United States or 
its granteej ias that the rights offdoWer can be prëdicated thereon by vir- 
tue of any state législation. 

It is ©guaEy olear that» if -the cotamon l&W oould be resdrted to, no 
such right wOiild exist. : The interest of a locator of a mining claim is, 
in some rnspecté, not unlike tihïrt'of à copyholder atcommon law. Both 
had their origin in local custoïa^ and in èaCb the custom érystallized into 
law. The copyboider held his la;nd by tbe cnstom of the manor, and, 
while the fëerenjained in tbe lord, the right to the possession and en- 
joyment of tbe premises was in him. He might alien his lands atwill, 
and on hisideàth they descended to bis hdis. His estate might be 
taken in exécution for tbe payment of bis debts, and, if be became bauk- 
rupt, it passed ito his trustée. But, unlike the locator of a mining 
claim, thé (X^yholder held upoQ no condition. He did not bave to 
comply withCrules and regalatibns establisbed by tbe law of the manor, 
nor could thiçl conditions underwhicb be held be changed at tbe will 
ofthelordv nHe was not required to' perform labor o:^ make improve- 
ments upon th^ land annually, or at ail. The copyholder was practi- 
cally a freeholder, and yet, becausô the fee was in the lord, the common 
kw, which fevored dower, dehied it to the widow. 1 Scrib. Dower, p. 
363; Duneanv.:Phosphate(h., 137 U. S. 652, llSnp. Ct. Rép. 242. 

As the views abbve expressed gorto the root of the case of the plaintîfif 
in error, the judgment of the court below, which was against her, though 
based on other grounds, must be afErmed, withoui Ireference to other 
questions preaented and argued by counsel. The judgment is acoord- 
ingly affîrmed. 
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Pacdio Gabijb By. Co. V. Butte CtTY St. Ry. Co. 

' (Circuit C<ywrt, D. Montana. November 21, 1892.) 

' ■-', ■■■ .No.ia. , ■ ■ 

t. FATBltta «W8 ÏÎITieWTIOWS^AKTIOIPATION— PftIOMTT OP iKVBOTflOlf— PhusUMPTION». 

-Letters patent No. :80!l,863,.to Henry Koot,for a track brake for rallwaycars, was 
not anticlpated by the prlor patent issued .to Patterson Septçmber 35, 1888, for tha 
Root patent was issued after a hearlng on an interférence tberewitb in the patent 
office; and in ^ach,cases, if the two patents cover tbe saine in ventioq, the Issuanca 
' of tbâ làtst'olîé is pHfnafaoie évidence that the patentée. théreot Was tbe first 
I inventor. 

i. SÀMB-'Ii«yx!(t'noK— AâOBEOÂ'noN— Cab Bbasbs. ' 

The Root^tentisnot vold as beingia mère ageregaticm of old éléments, for the 
, brake consi^ of two tqgglO' levers, one operating npon the other, whioh is at- 
tache^ to thé sbpe, thus àph^eving a nenr and useful result, suffiçlent, when aided 
by tbe' prësUlm^tiQn bf nov^etty and ntllity arislng froni the Issuance of tbe patent, 
to susiaià tbe sàme. '''':'''"'>:'; "" ■ 

8., SAMG-T-jKFBIKaKMENT— COLQRABLB DlPFBBEKOE. 

'■'■'■ The patéiit is infrlhged' by a car brake which is the samd in construction and 
opjarattgn;, etxçepl^ing that inthe patent the flrst togglei lever la. eonnected directly 
with thé rock' shaft, while in defendant's devlca it Is connected tberewlth by an in- 
termedlatérod or llnk. 

In Equity. Bill by tlie Pacific Cable Railway Company against the 
Butte City Street Railway Company for infringement of a patent. De- 
cree for complainant. 

Wm. F. Bo'oi^ ànd Dieon & Drennm, for complainant. 

Geo. É. Knighif F. !P. McBride, and Cfeo. Hcàdom, fov défendant. 

Knowi.es, District Judge. Plaintiff is the assignée of patent No. 
304,863, issued by the United States to one Henry Root fora track 
brake for tailway cars. Plaintiff sues défendant in this action for an in- 
fringement of thèse letters patent. The suit is one in equity, asking for 
an accounting from défendant for tbe profits it may bave derived by the 
use of saidbrake, and to testrain défendant from any further use of said 
brake device,i aûd for other relief, The défendant makes several défenses 
to this action of plaintiff. They are: Mrsl, noninfriugement of said let- 
ters patent; 8e(!(m(2, anticipation, of the device named in the patent; and, 
t^ird, that the daim of plaintiff is for an aggregation of éléments, and 
not patentable. 

Considering the first défense, it appears to the court frôm the évidence 
that the tYFobîakes of plaintiff and défendant respectively are substan- 
tially the saine. They are uâed in thé same way , and intended tO accom- 
plish th6 liame end; There is nô prêteuse on the part of défendant bat ail 
the mechanical icontrivances in the one are tiie same as those in tbe other, 
save as to one feature. TMs featùre is the mahuer in which the knee tog- 
gle levers in each brake are connected to a rock shaft. Eacb device bas 
wb^t ia called a rock or locking shaft, and each bas knee or toggle levers 
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attached to a block or shoe which presses upon the railway track. In 
complainaH*'jB,dô1ricetlW!tôggl« leter, Q/to^hiahfBT'é attached the other 
toggle levers, which are attached to the shoes, is connected directly with 
the rock shaft pf its,device, while in the d^yjce pf^idefendant the toggle 
lever, Q, is attiached to a rdd, which is attached to the rock shaft. I 
cannot see that in the opération of tije brake this rod acts in any other 
way than as a means of connection with the rock shaft. It is, then, a 
meafliS.pf jpakj'^g an in(^ireot ,connectio;i , bet.wee!ft, sajd toggle Jçver.aind 
said rock shaft, instead of a direct one* The witûess for the cbmplain- 
ant, Wiil^tjiîï^Smyth, saîd inbis evidèpcé: . :,,; ;, ' ! 

"(!50,tti|Éfiiig.,th^defen(lapt'8 construction, asjlluâtrate^ in the drawing, 
Exhibit D, witii this description of the patent, I Qnd essentially the same 
construction as described in the patent, a alight inodiâoation, however, being 
introdueed, taconform tothe ir^uirements of the particular car traelc to which 
the tiralie *«îfcàtilàm ia attSeWkl. * * * The modification which I bave 
described la inq^llp È^hgèS^^hé principlp pf'tih^ mecibanism, or its 

method of bperàtiog, frbm tbàt described in thé patent, JËixbibit A." 

In the §y44ence of JesserJM. Smith, wUasss for défendant, the only 
thing which he elaims as oofançcted with defeodant's deviee that makes 
it différent fténa plaintiff's (ièvice is that in tHe brake as constructed by 
défendant the brake might be separated from the rock shaft, and op- 
erated by another appliance, or one could, be separated and one oper- 
ftted. It ik lïot pietendeclj'h'oweyer, that defehdànt's brake was oper- 
âted by any bther méans tMn the rock shaft; ônly that it might be 
otherwise operated,- — how, does not fully appear. It woùld âppear to 
me, then, that, HSj operated, the two' dé vices are^ubstantially the same. 
The Connecting ih'e toggle lever, Q, with the rock shàft by means of a 
rod or "link," as it is sometimes called, is only a colorable variation from 
the deviee ofvplaintiff, and! does not prevent the deviee or mechanîcal 
structure of defèûdant ftom ^being fiubstantially the-âame as that of plain- 
tiff, and an infringementithereofi Ives vJ HamUton'sEx'r, 92 U. S. 426; 
Madiine Oo. v.Murphy,3ïï TS. S. 120. '.., i :; 

i . I do not thinfc .there is >àny deviee which fully dnticipatôS plaintifPs, 
ùnless it be thkt of the patent of Patterson. : That toggle joints were used 
bfifore is abundantly establi^ed. They were usèd ia printing, and hay, 
and perhaps other, presses. But it does. not appear thjat they were ever 
used in the manner as hère used by plaintiff, in a car brake, ùnlêssthey 
were so used in the Patteraon deviee. They were nevei^ used to produce 
the resuit achieved in thèse brakes, and no deviee is shown that had the 
form of this. "Ehere may'be a patentable invention disooverèd when old 
«lements are so combined as to produce a new ajnd useful resuit. Loom 
•Gb. V. Higgiàs, lO&JJ.^. 591. This,' I think, occtirred in thèse cal* 
lirakes. Didi thé PattersôJa brake anticipate thàt of plaintiff?^ That 
par brake is very similarii» sbme respects, if- not iri ail, to that of plain- 
jfciffl The witness Jesse M; iSmith in his cross^eixaminàtion says "thatit 
is his opinion ttiat the form lof connection in the Patterson brake is not 
strictly an équivalent fûrtbat in the patent of plaintiff." I àm not pre- 
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]^i«d tosay that the two brakes àTa^<iiotsubBtaotiaUy< the satue. Both 
pèi^ortu the sànle fdncticlliS in àbout tbe same-vray. Itaxa not, hoWf 
evèi", forced to décidé ^ë tbthff sùbstantial idehtity in ûièchanisni of 
thèse twobralfés. Thç^ô'isâiïbtbér point inore satisfactory'to me upcm 
wbich I can reSt my décision, ."tbo évidence ig uncdiilKidicted tbat 
Henry Root, tbe patentes of plaintiflf's patent, had as early as 1882 pre- 
pared a mode! of bis bi-aké, and iii 1883, early in tbe àpring, bad put 
bis invention into practical use upon sorne of* tbe street cars in San Fran- 
cisco. Pa,tterson made bis appliçàition for bis patent on Februàry 10, 
1883, and tbe patent bears date of September 25tb of tbe saine year. 
Tbere is no évidence of any connection betWeen Root and Patterson. 
Tbe first liyed and màde bis mbdel in San Francisco, Caï-, and tbelatter 
in Pbiladelphia, Pa. We bave bere presented tbe question of priority. 
Wbicb one of thèse must be consideréd tbe first inventer? "Tbe settled 
rule of law is tbat wboever first perfects a macbine is entitled to a pat- 
ent, and is tbé real inventer." Rièd v. Outlér, 1 Story, 600; Agawam Co. 
V. J(rrdan, 7 Wall. 602; Lom. Co. v. Biggins, 105 U. S. 580; WhUdyv. 
Swayne, 7 Wall. 685. "Tbere is but one issue of fact in ah intierference 
suit. Tbat issue relates to tbe dates wherein tbe interffering matter waa 
respectively invented by tbe interfering inventors. If tbe complainant's 
invention istbe older, tbe defendant's claim is void for want of novelty." 
Walk. Pat. § 317. Tbere is no évidence as to wben Patterson perfected 
bis macbine or invented tbe same. Tbe granting of lètterè patent by tbe 
commissioner of patents, wben lawfully exercised, is prima fade évidence 
tbat tbe patentée is tbe first invèntor of tbat which is described and 
claimed in tbem. Seyvwur v. Osbome, 11 WàW. 516-538. Wbere 
tbere is an interférence claimed before tbe commissioner of tbe patent 
ofiBce, "tbe âëcision of tbe commissioner is prima faae évidence in faV^or 
of tbe patent làst granted, because, it is saidybé woiild not bavé gïauted 
it if be bad not decided it to Be entitled to pflority in point of' date of 
invention." Walk. Pat. § 318; Sewing Machine Co.y. Stesenson, II Fed. 
Rep. 156; FMing Box Co. v. Roger8,82 Fed. Rep. 695. It would seem 
tbat tbere were two bearings between Root and Patterson as to interfér- 
ence of their inventions. Ât tbe first, Root's application was rejected; in 
tbe second, tbis ruling was reconsidered, and a patent awarded bim. 
TJnder tbese circumstances, it would appear tbat, if tbere is any inter- 
férence between tbe two patents, tbe commissioner must bave decided 
in favor of Root. Tbe commissioner of patents does issue at times two 
patents for tbe same invention, to différent persous. In so doing be 
must, in effect, décide tbat tbe person wbo obtains tbe last patent was 
tbe first inventer. The évidence of tbe date at which Root made bis 
model and put bis invention into practical use is not disputed. Under 
tbese circumstances, I hold tbat Root was tbe first inventer of the car 
brake in évidence. 

I do not think that the point is well taken tbat tbis brake is only an 
aggregation of éléments, and bence not a patentable combinatioD. In 
the case of Seymour v. Osbome, cupra, the suprême court said: 
v.52r.no.l0 — 56 
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ïi*I>lirtlciQ»làï«h*bge8 may bemadeilathe-oonati-actioa «nd>>«)perAtio9 plwih 
oltoabcMDesoad to aâapt it to a:tiev: »Qd y^luable use noft.fcQovrB )>efore, 
and to «fhicihtl^e ^jl ii^jftobi^e ht|d.n<î^,|)een,,)fip(î,cpuld ijpji^jtoe. applied wjth- 
oiit thèse cbanj^esr a^'d, unde^,thê)^èç^^c^p}f^a^^^^ if tbe macblne as chaâgëd' 
and m9diâed nfo^i^ces a oew ànd ùsëfol résult, it ^&y be pàténtëd, and tbè^ 
patent willbé'^èW'u^àepxi^iilifeï^'^^^ '■'.■'■■ -^^'-^ ^ ' 

It seeçaatfî.'ftîé ibf^^ in thiàpartîcftllar patent. 

It is m .eri|er|<jf,ili»t in Saïa^^i'^^^^ had hee^ù & brake con- 

stjracted aonaewl^atj^^jl^lt^ t]^^ leVers 

to oné ç^oe. ;|n, this tne;-e ar/Bstî^,^ pairs qfsuèh lever^/aind; a hew arià 
usefï|l rçsul^i^j^cÈpd. ïij'ia nCjtjlJ^'e .c^se of an aggreg^iion of eiémenîÉ^, 
or pajter An aggrega,}iion noiiii^tf^ is 6ne whéfé e^oH part pérj, 

form? iis pj5;n IqELçiJQp àpdepg^fp'^iiy pf ^^^ piM'^ P^%> *nd no n^w 
lesult is piodueed. ' iaafe$y, .fpv'!for7ner/20 Wi^l,. .353; fiedcendorjer t^., 
J^aietf^ipr 3, 347v, ^ tVhiJp Jii .iliis case the parts are old, a neW ànd 
i»eefïiî resBlt,; I thïnki^ is i^iji^ëa, by their combined action. I àiù 
Bt;'engthpne(î^; in ttis <v}^ bjf t^a fac| tEat the commissioner issued thé 
patent tp , ]Étoç|. , ^bis ip^^jSS; the patent, prima, fade évidence of botb 
utiji^ an4 oflyelty. ,:Canfy-^y,.WaUick, 11-7 V- S. 689, 6 Sup. Ct. Êep, 



970* ie/inj^ute»; iV. ifott^<i%..l,(^| ,tJ. S. 94f; And so strong is this pre- 
sumption ttiat; it can bja Qy^roçiue oply py .eyidçncô whioh establisbes 
this wajQjt ^<aÇ,n(^yelJy qp ptijity, beyond a reasonable âoubt. I theréfoi;^ 
fiod tbaj;, plaii^ff ÏB '|be^pwner,of,letters patent numbei'^d,j304,8ft3, beary 
ing dftte Septensber %, ÏS§4:,, !ftâ as^n'ee of Henry Boot, to whora th'e 
çameiwep*^ is^ned;, :tlîa^JËfQry,J^ot w^ the original !Ei»d first inventer 
of tb^ car: bralw^ lieaorilaedi in ^d lett«irB| that the Refendant has in- 
fringejd saJdiMt^rapateQjtby lieuse of^i^ car brake wi,thout, the coi^r 
eent of pla4fi(ti,ff;,that said CjajTjbKi^Sf^was not antijtj^p^^e^ liy that of tfce 
Patter8on^«ar b7ake;..that tbfi claim, of défendant is nptajaonpatentable 
aggrogation q{ w^-known éléments; that plaintiff is enUtled to the in« 
janction piayed for in its bill. 
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Union SwiTCH & Signai Co.». JoHNsbir RXitBoÀD SiGirÀt tJo. 
(Circuit Cmîtk p. New Jtersey. November 16, l^O 

l. Patents TOR bîVENTioNS-^lNMiraoEMBNT— LiobnsbJ 

Under letters patent No. 284,716, issuea September 11, 1888, to George W. Blodg- 
ett and Gteorge R. Hardy, ; for "improTements In railroad signais, " a licenSe Wat< 
gr^^t^d to a certain railroad: Company to,^mak^; and usa" tba patentedartiole.j A 
mànnlàçtnrer, learning that the compahy inteii^^ to erect sucb signais at a cer- 
taita junctloii^ submltted a proposai to fumlsh them complète at a certain priée. 
TblK proposai was acceptéd, and tbe liguais were made' aàd érected accordmgly. 
Jïelâ, tbattbe transaction was tbat ot manufactuiieand sale on tbe one side and of 
pnTpbasé on tbe otber, and tbat tbe manufactuner was guilty of infringement, and 
coida bot ezQtise binascU on'tbe ground tbat in making tbe Signais be was tbé mère 
servant or employé of tbe licebsee. 

S. Bàkb— NeoessïSt Parties. 

A licensee to "aiake and use" a paténted article Is net a necessary party com- 
plainant in a biU brougbt by tbe owuarot tbeo patent for Infringement. 

In Equity. BUl by the Union Switch & Signal Company against the 
Johnson Railroad Signal Company for infringement of a patent. De- 
cree for complainant. 

J. Snowdm Bell, for complainant. 

Oem-ge W.' MiUa", for défendant. 

Geeen, District Judge. The bill of complaint in thîs cause charges 
the infringement by the defendaritof letters patent No. 284,716, granied 
Sept©n»ber 11, 1883, to George W. Blodgett and Greorge E. Hardy, for 
"impxoveménts in railroad signais," and by them assigned to the com- 
plainant^ The défendant, in its answer, practically admits the infringéJ 
ment as charged, but sëeks to avoid any responsibility therefor, npori 
the ground that the Boston & Albany Kailroad Company, for whom the 
infringing signais had been manufiictured by the défendant, had, prévis 
ously to the assignment of the letters patent to the complainant, been 
duly and lawfully licensed by the patentées to make and use the said 
"irnproved railroad signais" proteçted by said letters patent upon ail 
Unes owned or operated by that company to the fiill end of the term of 
said letters patent, and that in the manufacture of the infringing signais 
the défendant was acting solely as a servant or employé of that Com- 
pany j and strictly under and in accordance with the terms of the license. 
Thie important allégations in the answer, are as foUows: 

"And this défendant, furtber answerit^g, admits that the said Blodgett 
and Hardy executed to tbe complainant a writing purporting to be a transfer 
oi a certain interest in said alleged patent, but dénies that the same granted 
to theVcomplainant exclusive rights or privilèges, butchàrges and insista that 
said rigbt so transferred was not an exclusive right or interest in said alleged 
letters patent, and does not purport to be such, but that they expressly re- 
served to the Boston & Albany Eailroad CSompany, its servants, agents, assigns, 
or représentatives, the right, license, aqd privilège to make and use the said 
improvements coveréd by said alleged letters patent upon ail Unes owned or 
operated by the said Boston & Albany Railroad Company, tb the f ull end of the 
term of the said patent: and this défendant dénies that said complainant iSior 
ever bas been, in f ull and exclusive possession and eujoyment of tbe privilèges 
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secured, or claimed to be secured, under and by virtue of said alleged letterj 
pateçl^.ibut chargea tbetrntbtobethAtthe Boston &AlbanyBailroa(i Goçapâny, 
in parouance of their right, and by virtiie of the certain license made, executed, 
and delivered to tbem by t^e said BJIodgett and Hardy, under aeal, prior to the 
assignment to said cômpiàinànt,' hà\e and now are exercising the privilèges of 
makingand using said improy^iQiçQtin raiiroad signais upoi^ the Unes owned 
01 jQ^ratied by it, and that it hàsii^^STight so to do. And this défendant dénies 
tiist ît is now conâtructibg,i seïiing, and using raiiroad signais in material 
piirtS 6het;eof Bubstautially tbe'âA^ in construction ànd opération as in said 
lél^fers patent mentioned, wit!)t(îii;tj|i,ç,state pf Ifèw Jersp^ybr elséwhere in the 
tlni^: States, or. that it bas évec bonstruciied, sold, or usedjsaid raiiroad sig- 
ziaiio material parts substantially'the same in coustructiou and opération as 
itf BiJ|a,'îûlegéd letters paitent ttiçiitioned, except, as tbe agent, serviant, and 
éiïlpiôyé ôf thé said Boston & Àlbàny Raiiroad ÇOmpftny.it did,çonstriict cer- 
tain appliances in material parts similar in construction and opération to 
th«ioev:lnentioned in said detters patent, but that the same were ordered by and 
for the exclusive use of ,' rfnd ùsiçd Uponthe rallroads owh'éd and operated by, 
the Boston & Albany Eailroad Company; and this défendant claims that it 
h^ ti^Çi i;igbt go to do by ire^son of ^âid réservation menti^oned in the assjgn- 
WSfttottheconiplainanl;," ,,; . . , . 

The license to the Boston & Albany Raiiroad Companyi referred to by 
the défendant in its answer, is as foUows: . 

"Whereas, letters patent of the United; States No. 284,716 were granted 
September 11, 1883, to George W. Blodgett and George B. Hardy for an im- 
DFlS^yment in railraa4 eignaS ; anfi whei;eas,,the Bosfv0i^ai^d;4.1bany Kailroad 
ÇàniMny jâredesirouâofpurchàsing the right and liéehsé to make ànd use 
tliè'sàye'pn' and foi^'tlreir oW lineà:' îîoW tHèsë preseiitâ'witnéss'that, ihi 
COBsiSèMiôn 'Of one adllkr to «is pàW by saîa edihpanyi*ahd for bthei- good 
and>irattii{bU bonaiderationsv the reœipt o£ ail of wbich is hereby aclcnowl- 
e<Jg«#itR««»i;the said GejJrge W, ^Ipdgett awdiKJeoige B. Jflardy. hâve soid, 
a-^pted,,^nd,transferrei(i,.aiid,,by^hf'se prespi^ts do.jsell, grant, and transfer, 
tojthe.àaaà^ostou and ^bànj Eailroad Çpippany, its BUC<?essors,and assigns, 
the iigb,è, liCénse, and nriyilëge'tb make'krid' use thé Siiici {mçrovement in 
ràilrbldfeïèôalis upon'OTtîleliilès bwhed ok'opèratéd by themto'tbefull end 
of'the4e*rtJ'«f'eaid^patéiifc:^ - ■ -^■m-.-: ; .-i^ 

f his' is élèa'rly' a licènsé'to the Boston & Albany Raiiroad Company to 
naanufacWré, ànd to tièe after tûanûfactiire, upon ail lines owned or op- 
eràtèd by theiïi, the ïàïll'bad signais protected by the letters patent re- 
feri^èd to, Whéther^he license îs'a nJeré naked lînïited license, hot 
capable of é.&sîghmeht ilf the Boston & Albany Raiiroad Company, as 
was argued by the dounsel for the cbmplainant, or whether it shonld re- 
ceive a broader coiistfuctidî'i, as the défendant insists, becotoeimmateriai 
4tièstions in thé vi'èw tafeep by the éôurt 6f the matters in issue. Ad- 
mittiiig that tbe wprd "^dsigris" in the license demands a construction 
of the greatestliberality,,; and would authorize the assignment by the 
raiiroad company of ail rights and privilèges. secured thereby to any per- 
son or corporation whoni it might chobse to make its assignée, yet such 
eonstrubtioû would in iio'wise aid the défendant in its attempt to relieve 
itself from reéjpfwsibility fër its adtiiittëd acts. There is not a 

«cinàï/a bf evid^'çp téndjng to show'that tbe défendant was éither an as- 
signée or, a.:J|censçe of the Boston & Àibany Raiiroad Company. Nb 
pretense ofeboh assignment or of such license is made in the answer of 



ONZON BWITCH & SIGNAL CO. V. JOHNSON EAILROAD SIGNAL 00. 869 

the défendant. The défendant puis its défense upon entirely dififerent 
grounds. It assumes to be an employé or an agent of the Boston & Albany 
Railroad Company, and, as such, it claims that in the manufacture of 
the railroad signais in question it was directly working under the license, 
and hence its action is not amenable to the law. A défense of this char- 
acter, if well found^d, would hâve great weight. But, unfortnnately for 
the défendant, the testimony wholly fails to justify the assumption. No 
évidence has been offered tending to show an agency between the de- 
fendant and the railroad company, or a contract of employmebt, in the 
légal sensé of those tenus. What the testimony does clearly show with- 
out any contradiction is this: The défendant, being informed that the 
railroad company intended to erect at a station upon one of its lines 
known as "Athol Junction" the signais in question, submitted a pro- 
posai to furnish them complète at and for a certain price. This proposai 
was, after considération, accepted by the railroad company, and the sig- 
nais were consequently erected by the défendant. This is the whole 
transaction. The défendant was manufacturer and Seller. The railroad 
company was buyer. No other or différent relationship existed between 
the parties to this transaction. To assert that the défendant was the 
agent or employé or servant of the railroad company, in the sensé in 
which it usés thOse descriptive terms in its answer, is siiiiply to perVërt 
théîr distinct! ve and légal 'meaning. The défendant was neither,'5n 
such sehse as would enable it to find any justification for its infringirfg 
Bct in the licensé to the railroad company. Besides, the licensé'^âs 
"to make" and "to use" in a limited way bnly. The défendant "itià'dte" 
and "sold" to others to use: It can hardly be contended that the rùokt 
liberàlôoûstruction of the licènSé would authorize thé liceijsëe'to Sèll 
the signais to others. The rights "to make," "to use," and "to sell" a 
patented article are séverable and distinct. Each right is subject tbébh- 
veyaneé, in exclusion of the others. The license to do the one doés nôt 
include, except, pèi'haps, under spécial circumstances which hàvte ho 
existence hereV the right to do the other. 

It was Urged upotï the argument that the bill of complaint Was de- 
murrable for want bf necessary parties, it being insistéd that the BostOh 
& Albany Railroad Company, because of the interest vested in it by the 
license, should hâve been made a party complainant. It is only neces- 
sary to say that the rule is otherwise. Notwithstanding the license, the 
légal right in the monopoly created by the lettefs patent remains in the 
patentée, and he alone can maintain an action against a third party, 
who commits an infringement upon it. Gayler v. WUder, 10 How. 495. 
There must be a decree for complainant in accordance with the prayer 
of the bill. 
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. ^ I (C^rcMit IGfefW^ A^. i?vlfew; 170»*., Novw>b6r.28, 1893.) 

1. PATBKTO f^E tNVBNTTONg— lïoVELTT-^IDE-HlLL PtOWS. 

ClalniBOÏ letteràpfatenfeNo. 2ii0,458;ïssiiédOotobéf'I*,]879, to Wiard & Bullook, 
for an linjprovemeriti in aicle'-hili plo.ws* wnsistiiïg of a "réversible doublet mold' 
board jolnter, in opmbination witb a réversible moldboard plow, "disoloses patenta- 
;'blëfacyvielty;'atid'i8'câU(ï. ' 
SJSAUBr-IiinrRrimsMiMT.i^ J' i: - i^ , 

A donble moldboardi oijie part formins tbe land sldeaAd the otberthe furrow 
didë, is an éssèntial èlè'nièijt ôf the clSiitti, aïld a plow Mftving a jolnter lacking this 
iféaturedoeâiiot infpiûge, although the words "double moldboard" were iDssrted, 
by requirement of the patent ofiloe, withput sufBcient reason. 

In Equity. Suit by jtiie Syracpse Chilled Hbw Company against 

Strait and, others for iniriogement of a patent. Bill dismissed. 
<!?«o. W'. jffe^// for coro^âipant. 

Oeo. B. Sdden, foi dçfen'iaxiit. j 

; Walla.ce, Circuit Judge. Infripgement is alleged of the third claim 
of letters pf tent No. 2â(),453) granted to Wiard & Bullock October?, 
1^879, for an improvelnent iri side-hill plows. The claim reads as fol- 
iows: "(3) The reverçi^Ie double moldboard joiater, in combination 
with a réversible mojLdtpfjard plow, constructed apd arranged subst^n- 
tîally as and for the parposes specified." A réversible jointer is of no 
value exoept pn a side-hill pl,pw, Such plowscontain a réversible mold- 
bpard. Tha inventiqii Q||;tne çlaim résides ii^ combining the double 
moldboard joipter, placjçd inthe beam of the plow, and capable of being 
reversed wheiij the main moldboajd is shifted, with a réversible main mold- 
bpard. The function pfâ jointer is to turn a, small furrow in advance 
pf the furrow made by the main moldboard. A réversible jointer is 
capable of adjustment, îil^^ the réversible main moldboard of the plow, 
80 as to turn a furrow to the.right or left -hand, at the will of the 
operator. The expert for tbeçjçfendants crtncedes that there is not 
fpund in any prior patent 01; publication exhibiting tb® prior state of the 
art a plow having a réversible jpinter combined with; a réversible mold- 
board. I baye no reason to.dpubtthat such a combination involved 
patentable; povelty, and prioduced a new and useful resuit; nor that the 
limitation inserted intbj^çîiainj, ^hereby a double moldboard is made 
an élément, was an uijpecep^ry one, and ^as required by the patent 
office withput suffioient teaspns. , 

, , I amoonstrained tpjboîd,jlipwever, that tiae défendants hâve not in- 
frihgéd the claim in controversy, and that their plows do not bave the 
double moldboard jointer of the claim. The file wrapper of the appli- 
cation for the patent shows that the patentées' original claim was as fol- 
lows: "The réversible jointer, in combination with the réversible mold- 
board plow, constructed and arranged substantially as and for the pur- 
poses specified." The applicants were required by the patent oflice to 
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amend the daim by adding Éfefore the word ^'jqînter" the Words "dou- 
ble moldboard." Âccordîngly they amended thé cîàim sô as to read as 
it now stands. Refemng to the spécification, the only description of the 
moldboard jointer is as foUows: 

" Tbis moldboard is so shaped as to présent a land aide in proper line on the 
one side, and a moldboard on the other, when turned in one direction, and 
the reverse Wheri turned the other way." 

Unless the double moldboard is composed 6f two parts, of which one 
forms a land side and the other a furrow side, it is not the jointer of the 
patent. In none of the alleged infringing plows is there siiçh a çaold- 
board^ 

It may be true, and probably is, that a lând side does not pérforh\ 
any important function in the inoldboard of a jointer. The land side 
in the main moldboard of the plow bears against the land side of the fur- 
row, and thus resists the latéral strain caused by the pressure of theèarth 
on the furrow, side; but thç ïàteral pressure exerted on the moldboard. 
of the jointer is insignificant, becausé the résistance of the land side bf the 
main moldboard prevents latéral displacement, and holds the beam in 
place. Kevertheless, the patentées hâve seen fit, by their description 
of the jointer moldboard as so shaped as to présent a land side in proper 
line on one side and a moldboard on the other, to speoify it as one capa- 
ble of performing the functions incident to that form of moldboard. 
Having made this feature essential by their spécification, it cannot be 
eliminated. The double moldboard jointer of the claim must be re- 
garded as a moldboard having this feature. 

The bill must be dismissed. 



HoHNEB p. Gbatz. 

(Circutt Cowrt, S. D. New Torle. Novomber 39, 1893.) 

Tbadb Namb— Iwbinobmbnt. 

Mathias Eohner is a well-known maker of harmonicas in Wurtemberg, most of 
which are sold under his name in this country. He makes no pai-ticular style, 
but his workmanship is good. Ernest Leiterd made harmonicas in Sazony, and 
put upon them his own name, partly in monogram, with the word "nach" and the 
words "Improved Hohner"in larger and plainer letters, and sold them in this 
country through an agent. Held, that Hohner's right to the use of his own name 
was inf ringed, and he was entitled to an injunction and accounting. 

In Equity. Bill by Mathias Hohner against William R. Gratz for 
infringement of a trade name. On final hearing. A motion for leave 
to file a supplemental answer setting up a foreign judgment was hereto- 
fore denied. See 50 Fed. Rep. 369. Decree for complainant. 

Loms C. Raegener, for orator. 

Benno Loewy, for défendant. 
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[jSKHi|Sf#B., District Judge.;;Y;T)}ft orator is « iwell-known ma^eg: of 
b§r|ftQ|iiçfia in W^rteml^rg, pîp^, pf which »^ ri^nt^e in 

tbjp jfjojintry./ Ernest Leiterd,-!?:.? piàker of harçjpoiqï^ in S^ypny, ,for: 
whom, in the sale of which, the défendant is a^nt in thjs cpuntry. 
L^jtgiyi^basi njade barnionjca^j ap^d.put upon them the,word "nach" with 
ib4wpi;|a.''Jflipr,QYed ;étoK^ pj-ptfljfneiitly, besidës his 

own name, partly in monogram,. ftnd le^aplain, ^vhieb bave been and 
are beii^g sold .tbrougb the défendant in tbis country. This bill is 
tJrpugb't tù réstïain such lise iiif.tbébirâtor's name, abd fàr other relief. The 
oratôr (Joèà not appear tp bjayè'made or sold àny pa^tibular style of thèse 
instruments to wbich hïs riàmè bas béen âpplied, but bis wôrkmaiifebip 
appears to baye been good, and,his name bas generally been used upon 
tnôse pf^bîs pyvn manufàctdire^^ 'ïïé,bas inadè lio'itijiprôvements but in 
quàiify! and. tbe wordis "Imprôved ïî'ôbtier" would sigïiify bis make of 
Ijl^tter qjiality. , . 

, Tbe (Jèfendant Leitérd bas n6 occasion to usé |hé orator's name to dis- 
«n^ùisb any form pî instrdmétiï,*,oé for ahy purpose But to express bis 
workmànship. Thé use of thie Wbi'd "nac/i" wduld not sho.w tbat tbe 
instruments were net bis makè; bëiibér \frould thé name of Leiterd sboW 
tiiàf they were of bis ibake. Tbis use of the oratpi-'s name tends directiy 
to itow that Leiterd 's instruTnètats' are of tbe orator's make. Many cases 
justify tbe use of others' nâîiieà to sbow kinds ànd styles, but none of 
tbéip go so far as tbis. Faîrbqnjca V. Jaœbus, 14 Blatchf. 337; WUcin 
Éachine Go. T. Prame, 17 Fed.Rep.'623; LedàK).ché Battery Go. v. West- 
ern'Eledric Cbi,'23 Fed. Rep.'â76y Gpbdyear'a Indîa Rubber Glove khri^f'g 
Oo. V. Goodyear Rubber Co., liSS'U. iS. 598, 9 Sûp. Ct. Rep. 166. Tbè 
oratorbas the right to use bis own name on bià o^n wares. Thé défend- 
ant bas sbown no rigbt to use the orator's name on Leiterd 's wares. Let 
tbere be a decree foï an injuaction^ainst tbis use of tbe orator's name, 
and for an account, with costs. 
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The Venezuela. 

Insubance Co. of Noeth America v. The Venezuela rf oZ. 

Meeeitt d aî, v. T^he Venezuela et d. 

ICircuit Court of Appeals, Second Circuit. October 4, 1893.> 

Nos. M, 68. 

Admiramt Appbalb— New BvipENOE— BniiBS op ÇouET. 

Rule 7 of the admlràlty raies projnulgated by the circuit court of appeals for the 
second circnit, to take effeot Jnly 3, 1893, authoHzes the taking of new proof s only 
on siifficlent cause sbown to the court or a judge tbereof pursuant ta an application 
made wltllin 15 days after the filing of the apostlea, and upon 4 days' notice to the 
adverseparty. Heldj tbatthisrulewilinotbeenforced as agalnst a party whose 
case :was t|7ied in the district court prior thereto, in rellance upon the rlght to in- 
troduce sttjcti hew testlmony on an appeal as was permlssible under the then exist- 
ing rùlea and practice of the circuit; and in aoch a case the court will, as under 
the old practice, recelve new (aaterial évidence iirhicb was not intentionally with- 
held In thé district court. The new rule is' not an innovation in admiralty prac- 
tice. 

Appeal from the Circuit Court, of the United States for the Southern 
District of New York. 

In Admiralty. Separate libels filed by the Insurance Company of 
North America and the Atlantic & Gulf Wrecking Company, on the 
one hand, and by Israël J. Merritt and Israël J. Merritt, Jr., on the 
other, against the steamship Venezuela, her tackle, etc., and her cargoy 
(John Daliett and others, constituting the firm of Bailton, Bliss & Dal- 
lett, being claimants,) to recover for salvage services. The cases were 
heard together in the district court, which awarded $6,500 to the fii'st- 
named libelants and $33,500 to the Merritt Wrecking Company. See: 
60 Fed. Rep. 607. An appeal was taken by the first-named libelants 
in the one case and by the claimants in the other, the appeals being 
numbered 64 and 68, respectively, on the docket of this court. The 
case is now heard on the motion of the appellees to suppress certain 
dépositions filed in this court by the appellants, and containing new 
évidence not offered below. 

Robert D. Benedict, for the motion. 

George A. Black, opposed. 

Before Wallace, Lacombe, and Shipman, Circuit Judges. 

Wallace, Circuit Judge. We think the facts stated in the opposing 
aflBdavits should exèuse the appellant fOr not making the application 
for leave to take new proofs required by rule 7, Appeal Rules in Admi- 
ralty, promulgated by this court May 20, 1892, to take effect July 1, 
1892. It would bé unjust to a party whose case has been tried in the 
district court in. relîatlce upon the right to introduce such new tesiimony 
apon an appeal as was permissible under existing rules to preclude him 
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from doîng so because of limitations imposed by rules of court subse- 
quently made. The langua^e,pf ,tlie-jrplÉ| does net require a rétroactive 
eflfect to be given to it, and we are disposed to treat the motion to sup- 
press U|p jdeppsiticjWj^lîe» by.th^ appellant as. though^be appeUee were 
showing cause, pùrsûant tô theold rule, (No. lâO,) why theappellant 
ehould not offer iiew proofs. ,Prior to tbe adoption of the new rule, it 
was not the practice in this circuit to àllow parties ùpon an appeal in 
an admiralty cause from the district, court to intrpduce as new évidence 
that which was available at the hearing in the district court, and had 
been deliberately withheld. TheSaund&rs, 23 Fed. Rep. 303; The Wil- 
liam H. Payne, 25 Fed. Rep. 621; Singkhurst v. La Compagnie, decided 
in, thj^ court Janijary, 18, 18^2; (1\ t|. S. App. 126, 1 C G. A. 487, 
SOiiE'éâ. Rep. 104») lit had not been definitely decided, however, that 
tb^'îiB,t|fQduction of i^y^âence shotild bç'precluded nlèrely' bécause it had 
beea oegligently oniitted at thei hearing in the district court; and, by 
thte Iféftefal acqïliè8«seS<ië ôf praètîtiôînérs, :ârïd perhaps of th^ jiidges, it 
haijeome to be impli^ that any new évidence might be offered which 
wàSî^atferîal, and |iM;]^bt beén initéïitibtjally withheld at the trial be- 
low. The purpose 01 thé new rule is to reform what had becomea mis- 
chievous practice in this circuit, and to require the exercise of a sound 
djsoitefào'n bytbe judgéâ of this court in reftiéing to allow parties tooffer 
testimony which ought to hâve been produced, but was not produced, 
in thecourt of original! jurîsdiétion.' 

The rule is not a new depafture frcfto the recognized practice of courts 
ofvadmiralty generally, but conforme to it. In 3%e Qenerous, 2 L. R. 
A4mï& Edc;: 57, 64, Siir Robert PaiLLiMOEEsaid: 
; ffThO court will require good reàsonto be shown why évidence not pro- 
dîtoed before thfe court below should^be introducedin this court, and will ex- 
ercise ^disçietiop.ticcor^Bgto the circumstances of tbe case, on thissubject; 
eptertalning astrong 9pii»ion, upon geperal principles, wliicii are too obvipua 
tôjrequii^ lo be statëdi thàt sucb (lis.crètion should be exercised with great 
resérvie ând cautioft. " 

' In TheMooresly, l Asp., 471, decided in 1872, the same judge refused 
thC; application to examine two witnespea who had not been exainined 
in tbe coiirt belojw, b^çause it did jiot appear that there was any sur- 
prise owing to the absence of the witnesses. In The WHMam, 7 Ir. Jur. 
354, the reporter's note is as follows:, ; : . 

"This court will admit additional évidence upon appeal, if it appears by 
affldavit tliatit was.impc^ible for the party or parties in the court below to 
tender it at the original hearing; the witnesses being nautical men, whose 
attendance is not always available." 

Tfa;e féarliest reported pt^s^ up<)n the subject in this country is Rose v. 
//ij?i%,,^ée,j313, decjsiedby Mr. Justice Johnson in the suprême court 
at cirjç^iij ,ijçj 1805, The décision, vfas; that the question whether riew 
evidépcfi,pop^4 be a^dijjîe^ .on appeal must dépend upon tbe nature of 
the evideflce proppsedjçtOfbe adduced, ând the suQiciency of the reasons 
given to shpw that tbe inability of the claimant to produce;Such evi- 
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deiïce at the time of the trial in tlië' district court was not attributable 
to his own lâches. The lieit case was Ooffin V. Jenhiiiêi, 3 Stdry, 108, 
120, which arose on the question ofariiéndment of an adswer invôîving 
new proofs to support it. In refusing to allow the amendment, Judge 
Stoey said: 

"The matter of défense must hâve been well kftown whert the cauSe Was 
in the court below, and ought then, if ever, to hâve been insisted on, as, if 
weil fonnded, it disposed of the whole suit. Thia court ought in ail cases to 
be very cautious in admitting any new matters, either of allégation or of dé- 
fense, to be introduced hère, when the facts on which they rest are not new 
or newly discovered, but were perfectiy known at or before the hearing in 
the district court. We should otherwiae constHntly hâve appeals hère enter- 
tained upon matters never brought to the notice of the district court, and 
might virtually exercise an entirely original jurisdiction, instead of an^ppel- 
late jurisdiction." 

In The Schooner Boston, 1 Sum. 331, the same leamed judge used 
the following lànguage: 

"It being clearly established that a knowledge of the circumstances had not 
been brought home to the claimants until after the decree of the district 
court, this court had no diflaculty, at a former hearing, in allowing the claim- 
ants to Ule a supplementary answer and défense on this point. " 

Upon the général proposition that, although appellate courts in ad- 
miralty treat an appeal as a new trial, and exercise much liberality in 
permitting new proofs and new pleadings in furtherance of justice, they 
are not çonstrained by any arbitrary rules to receive testimony which 
ought to hâve been produced, but was not produced, in the court of orig- 
inal jurisdiction, the following judgments may be cited: Ihe Omis, 1 
Hagg. Adm. IZh; The General Palmer, Id. 323; Hie Glenmanna, 2 Lush. 
122; The Flying Msh, Brown. & L. 436; The Samuel, 1 Wheat. 9; 
The Mary, 8 Cranch, 388; The Qr'ey Jacket, 6 Wall. 342; TheMçihey, 10 
W&WAn-, TheWestemMetrapolis,l2'W&\\.Z%'d; ÏTteJwntoa, 91 U.S. 366. 
The présent case illustrâtes very well the necessity of adhering to the re- 
strictions provided by the new rule. The new dépositions taken by the 
appellant are ail of them of witnesses whose testimony might hâve been 
procured readily by the exercise of reasonable diligence. The contro- 
versy is one as to the value of salvage services rendered to the steam- 
ship Venezuela by the steamer North America and the tug Buckley. 
The appellant now ofïers the dépositions of Chambers, who was master 
of the Venezuela at the time of the salvage, and of Hopkins, a former 
master of the Venezuela, who was on board her at the time of the sal- 
vage service; of Skillings, mate of the Venezuela, on board her at the 
time; of McEUwie, master of the tug Buckley, on board at the time of 
the service; and of Dallas, a witness for the appellant who was exani- 
ined at the trial in the district court. If thèse witnesses had been pro- 
duced, as they might hâve been, and examined, in the district court, 
very likely the controversy would hâve ended there, and the delay and 
expense of this appeal been dispensed with; but, in any event, this court 
■would bave had the benefit of the judgment of the district court upon 
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the value oftheîr testîraony. Nevertiieless we canmt find that the tes- 
timony of thç new witnesses waa intentionally withheld, or that the fail- 
vire to examine them yras attributafele to gross lâches, and, adhering to 
the prevailing practice at the time the cause was tried and the appeal 
was taken, the only déposition which we feel justified in suppressing is 
that of the witness Dallas. 



The Mattano. 

Marikb Èailroad, SHiPBUiLDiNà & CoAL C!o. ». The Mattano et al. 

(Circuit court cif Appealf, Fourfh Circuit. Ootober U, 1893.) 

1. r.Ci;i(CTi.T. Court OF Appeals— JuRisMOWbH in PESDrs» Casbs. 

In an admin^^ case, in whicli an ^appeal to a circuit court was taken prior to 

July 1, 1891, Ita oecrees are reviewable, under Act March 8, 1891, § 6j in the circuit 
I court of appeals, wtiose jurisdiction w^s uot suspended or limited m any way by 

'tbojoiiit résolution of the same dàte.'wliich merely preserved Ihe.right of the oir- 
< ■ cuit courts to bear appeals in cases then pending, and in proceedings to review 

Buch pending cases taken out before •Tliljrli 1891. 

Si Contbaot— Action— Bukdbn op Pbooi". : 

■ On a libel in rem for money due On a Contract for repairs, where it is admitted 
tbat the labor and materials set forth in the bill of pàrticulars were furnisbed, and 
that the job was well done, the ageut pf the owner havlng signed oertiflcates as to 
thé correctnesB of each day's statetpent, and its conformity with the contract, the 
'burden of proof is on the owner to show any errors in the bill of particu irs. 

& Sam»— RepaibiNo Vbssel—Delat— Evidence. 

On alibel'in. rem for repairs to a vessel a réduction of charge for expenses in^ 
curred by the owner because of unreasoiiable delay should not be allowed, when he 
bas not betrayed any marked impatience during the work, and bis agent bas eaoh 
day certified ^o the daily statement of the work done without making any com- 
platnt therein, although the owner did grumble a little, to hurry the libelants up. 

4. Bame— Damages for Delat— Profits PbeveStbd— Evidence. 

Aclaim for réduction in the charges for profits wbioh the owner might hâve 
made but for unnecessary delay should not be allowed, when it rests upon mère 
conjecture by the master and owner, it being in their power to give certain testi- 
mony by référence to the books of the vessel. 

6> Same— Fais» Représentations— Knowledge bt Both Parties. 

An assertion by the agents of tbe libelants that the shipyardwas as well pre- 
pared as any'they knew of to do the woi-k, as far as machinery was ooncerned, even 
if an exaggeration, in view of the fact that they had no band saws, was not such a 
warranty as would autbprize a réduction of charges for waste of lumber in cutting 
' by hand, when tUe owner was in tlîe shipyard, and might hâve seen whether they 
uaed band ?^ws- 

8. SAMB-r-OVERCHAROBS. 

■ ' "The bwlifer oftered to furUish the lumber, but the libelant replied that it was not 

; : necessary, and tbat the prices théréfor should be màde satisfactory. The owner's 

agent objected to the charge for lumber in the flrst daily abstraots, but, on being 

told tbat the price would be made satisfactory in the settlement, signed them. 

, Ssld, tbat the owner was misled by the statements of the libelant, and was entitled 

j^ . to a reduptipn pf charges «nder this head. 

^.'èAMB— Evidence. 

' A Olaim of overoharge for lumber used in scaffolding, not supported by any évi- 
dence as to how much was so used, should be disallowed. 
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B/SaïJK. 

The contraot did not spedfy the Wnd pf Itimbep to be used, and the libelant used 
pine, with the knowledge of tbe owner and his agent, although the vessel was 
planked with oàk. Held, that a claim of overcharge for ironing rendered neces- 
sary by the use of the pine sbould be disallowed. 

9. Samb. 

A claim for réduction of charge for Iobs of time in sendlng skilled workmen to 
onll lumber should be disallowed, when that plan secured the best pièces of lumber, 
and prevented probable loss of time, which would bave resulted f rom the sélection 
of the lumber by an unsklUed peraon. 

10. Bamb. 

A claim for réduction of charge for lumber spoiled and time lost in taking out 
and doing over again work improperly done should not be allowed, unless the act 
was willf ul, or so careless as to amount to willfulness. 

U. Same. 

The libelant paid a carpenter, who was furnished by the owner, and employed at 
his request, #2.75 per day, and charged the owner $3.25 per day therefor. Held, 
that a daim of overcharge should be allowed. 

Appeal from the Circuit Court of the United States for the Eastern 
Distric^; pf Virginia. 

In Admiralty. Libel in rem against the steamboat Mattano and 
George L. 8hëriff, her owner, by the Marine Railroad, Shipbuilding & 
Coal Company, to recover for repairs made on the vessel. Decree for 
libelant as to a smàll part of its claim, which decree was affirmed in the 
circuit court. Libelant appeals. A motion to dismiss the case fdr 
want of jurisdiction was heretofore overruled. Reversed. 

James B. Catoriy for appellûnt. 

C. 0. Gole, for appellees. 

Before Goff, Circuit Judge, and Simonton, District Judge. 

SiMONTON, District Judge. This is a libel in rem. The cause of ac- 
tion is a balance due for work and labor, time and money, expended in 
and about the care of and repairs to the steamboat Mattano, of which 
George L. Sheriff is owner. The account is filed with the libel, show- 
ing the sum of $5,086.70 charged, with a crédit of 83,250 paid, leaving 
the balance, $1,836.70, still due. The answersets up as a défense over- 
charges in labor, time, and materials, as well as loss of service and ex- 
pense incurred from unnecessary delay. It admits $198.19 to be due. 
At the hearing the district court sustained the défense, and gave libel- 
ant a decree for $198.19. This decree was afSrmed by the circuit 
court. The case cornes hère on exception by libelant to this action on 
the part of the circuit court. On the first day of the term a motion was 
made by appellees to dismiss the case, as not within the jurisdiction of 
this court. The cause was heard in the district court, and decree ren- 
dered 6th August, 1890; appeal made 3d October, 1890; appeal heard 
by the circuit court, 29th January, 1892. The joint resolution of 
March 3, 1891, coiitemporaneous with the act establishing this court, 
provides that nothing in âaid act contained shall be held or construed in 
any wise to impair the jurisdiction of the suprême court or any circuit 
court in any case pending before it, or in respect tp any case whateyer 
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T^hergm tljî^ jfijit pC eno^ or appea) shall hâve been sued out or taken to 
aoy Bf^<i&.roi(ï:iOoùrte pnQr]tQ iiit ^^iiîy, lS9i.' 5 JThe.appelleës contend 
thaï"tHîs''3Bîttt'**Sblutioh'f W^ervçd the right df .thé circuit fiourt to hear 
and détermine finally the appéàl'froni thé 'dëé^ëeof thé district' eourt in 
this caee; and that, if this court eatertains an appeal Irom the circuit 
court, it tKÎll •Jmpair the jurjgdîotiôn of that court. The act of A[arch 3, 
1891, gave to this court power "to féview decreea of the circuit courts in 
certain cases, among which are cases in admiralty. Section 6; 1 Ç.. C. 
A.'iHi^VÏÏ|Ji8,Pçmei'» or lia^îted in any way by the 

joint resolution ofthe same datev (vtjRaiZroacî Co.'\\ Amato, (2d Circuit,) 
i U. S. App. 113, 1 C. C. A. 468, 49 Fed. Rep. 881, following /n re 
Clàxi^m.; i^ 785.; AU that this joint 

resolution did was tô préservé the iiight of thé circuit coutttp hear ap- 
peals from the district court under section 631 of the Revised Statutes 
jn ça^es tben„gending, aiî4 iBsprqoeçfîiijgs to reyiewsuch pending cases, 
taken out before Jùly 1, l89l. Whén thé circuit' court bas heard and 
d^ddjed s^cjb e^pepted cas^gita clj^çrees çome updertlié opériEitiôn 6f thé 
apt pf Mai;çh ^, 1891 , : aïif ^re, jéyi^Wfitle' tiere^ Ine ijiotion wàs over- 

^ W'ç htj.y^^,U^;ail^ the p^ç pin ite npÇWts. Thèye is i fi mass of testimony 
in, the.briçff, Tjie yyi^és^j5p,,ar^ ^herally côhsîsfieiit with thosé on thé 
same side withjtheimseivés^.'lXi^e^'jd on thé 

opposite side. The libelant is in controï of a shipyàrd at Alexandrià', 
which it bas beenrunning forsomesix years. Tlierespondent claimànt 
lives in W^^i^^ton, and h^^^^ejj at this yard Sfivéréiï tîmes. His véssel, 
being in rieé(i of repair,' Was évidénÛy în such' a condition as madé a 
voyage to Baltimore dangerous, if not impracticable; so he went to the 
libelantj a:ild"iïiade arrangétoénte for répairing and refittitig her. A 
teiofee eXatninàtion of thé teétinïonyifails to disclose àny other con tract 
madé bèt#éeti' thèse parties than that the steamboat should be put in 
complète ^déi* with dispatoh.Nothing was said as to time, or as to 
thé prioeè'lo fe paid. ' NothiHg déflnîte was said as' to the kind of lum- 
ber to be-tiséd: As thé stéatoér was planked with oak, the claimant 
assumed tbàl Pak was to be llised; and supposed that libelant so undér- 
Stood it; • Efe did offer to furnish his own lumber, but was induced 
not to dô 80, lïpoh the assurance that this would be made satisfactory. 
When thé fîrst arrangements were madejneither party seemed to bave 
any idea of the extent or charact^r 0f the repairs needed; and the di- 
Ifepidatéd 'cëndition which th«6téahlboat was discovered to be in sur- 
pri'sed eVery dnb'. No written agreement was entered into. After a 
général sottofcoh versa tiOn the steainboat was sent to the yard, put on 
thè^railwaiyjhâûléd Up, and work bégun. The maSter of the steamboat 
Was abéilt thé yard constantly, attd an agent oftiie owner, specially 
tbéreto appôiiited, had saperviëidni of the work. i A daily abstract was 
iîiade tô hitoj showîng in détail' thé iabor, workdone, atid material used 
thatday,'arid Was éxamined by him. In every instance he feigned his 
name to a certîfi<mte in thia abstract "that the abovpis in accordance 
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with agreement, and Batisfaçtorj," The work was comple^ed. The 
owner adïnitg that U is a firstrclass job, and thia seems tp be the one 
thing in which ail the wHness§s concur. The reasons for the refusai of 
the respondejit to pay the balance claimedjjpon the bill are- formula ted 
in his brief: 

For additional expansés inearred by respondent by the unreason- 
able deiay in doing the work - - - - - $600 00 

For pioQts which the reapondent migbt bave made with his beat 
during the time it was unnecessarily delayed upon the rail- 
ways - - - - - - 

For waste of lumber in cutting by hand Instead of by saw 
For overcharge in price of lamber used in the beat 
For overoharge of lumber used in scaffolding - . • 

For overcharge for ironing rendering necessary by using pine in- 
stead of oak, accordihg to contract - - - • 
For lo^a of tinae in aending skiUed workman to cuU lumber 
For quantity of lumber spoiled, and timelost in taking itout and 

dàinji{,oViBr à second and third time work imprûperly done 
For oVerçhtirge «f services of carpenterBerry - . - 

Making an aggregate of - . . . - $1,638 61 

It is not ^enied that the work, labor, aûd materials set forth in the 
bill of partiçulars were furnished. It is admitted that the repairs to 
the steamboat was a good job. The libelant présents the certifiçate pf 
the spécial agent of the owner as to the corjrectness of each day's state- 
ment, and its accordance with contract. The burden of proof, thep, is 
on the claimant. 

Hiei first item charges unreasonable delay in doing the work, and the 
additional expense thereby incurred. To this point the owner and the 
master of the steamboat and Guest, the spécial agent of the master, 
speak. The owner complaina of delay in putting the beat on therail- 
way and beginning work. He also complains of delay occasioned by 
want of oak lumber. He says that because of thèse "she was there pear 
about a month longer than she ahould haye been, or about three weeks 
at any rate." In his cross-examination he calls this a "rough guess." 
The master attributes the delay to want of lumber, an insuflicient sup- 
ply of hands, and replacing. bad work. He estimâtes the time lost for 
the lumber at three or four weeks, and that lost for the hands ten or 
twelve days. Guest speaks of delay in hewing out the logs. The owner 
represents his expenses at $100 per day. At this rate he charges six 
days in this item, $600. On the other hand, the witnesses for libelant 
— Dean, Cooper, Savelle, A. H. Agnew, Day, Tôle, Hayden — deny 
that there was any unnecessary delay, indeed, any delay, bùt.from 
weather. The record does not show that the owner betrayed any indig- 
nation or any great impatience during the work because of delay. He 
did grumble now and then, to hurry them up. But this is always the 
!,çase. His spécial agent, Guest, each day made certifiçateson th€| daily 
abstract, and no sort bf complaïnt appears there. Weighing this evi- 
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dence, there bèing H6thing tô iiûpeach the credibility of tke Witnesae», 
lÉé pirepondérahce is clearly with libelant. At ail èventsViihe burden 
on défendant iô not overcome. This item is disallowed. 

The liext Hferri is for tbe profit»' tfhich the respondent might bave made 
witJi his boat during the unnecessary delay, — $200. Even ivere wé. at 
liberty to gointo this item aftWi pur conclusion above stated, the évi- 
dence upon it is bare conjecture. The ownér swears; that he would hâve 
expected in the neighborhoodof' $40(J for the time lostv • The master 
says thatwheh' in business sbé niiàde'bn thè round trip; whichconsumed 
two days, from $261 to $70, ,anL;ayerage of $130 gross. , , He does not 
knoJY, what the expansés are. ,i'Qpé pr'bo^hof thèse ,,meq had access to 
thebooks of the boat. They .wpuld bave given certain testimony, not 
conc]usive,of cofurse, but a gaidej perbapsj This loose conjecture is 
not testimony. The next itemis for waste^of lumber incutting by hand 
instead of by saw,— ^75. . Tlhlè agehts for the libelant asserted that the 
y^rd was aé weH prepared àê'ao^ th'éy knéwof tp do thë ^o.rk, as far as 
machinery ,.was concerned. ï'bejî,in their testimony, s^^thatit was so 
prepared, The respondent says that this was false, as they had no band 
sawà. Dean, the-superintendent of libelant, says that band saws are 
not iuvariably used in shipyards;.indeed, their use is unusual. The 
fesp'ondent iiisists on this ifem asif the statement was a Wàrranty. He 
was in- the 'yard; saw, or couldsee, forhimself, whatw^sin it; could 
cèrtaîiily see if they had band sàWs. Even èupposing the statement was 
an exaggeration, this item carinot bé allowed. SlailgMêrv. Gerson, 13 
Wall. 379. *' Where the means ôf information are at hând, and equally 
open to botb parties, and no concealment is made or attéihplBd, the lan ■ 
guage 6f the ca,ées is that the misrepresentation furnishes no ground for 
a court of eqtlity to refuse toeti force the contract of thé parties. The 
neglect of the pîirchaser to avail himself in such cases of the means of 
information, whether attributable to bis indolence or ci^edUlity, takes 
from him aU jùfit claim to releâse." 

Thé next item is overchargein price of lumber used. When the owner 
went to màke bis arrangements abôut his steamboat, he offered to fur- 
nish bis own lumber. This he states, and it is noWheré deuied. They 
replied that thig was not necessairy, and that the priées of lumber would 
be raadé satisfactory. This also is not distinctly denied. Guest called 
attention to the 'charge for lumber in the fîrst abstracts, and his and 
Sheriff's objection to it, and was told "that, while he had started sign- 
ing the abstracts at that price, tô continue along, and in the settlement 
he would make the price of the lumber perfectly satisfactory." This be- 
ing so, the ftiU price of $40 per M. cannot be charged. Respondent 
was misled by the "action and words of agents of libelant. This item is 
sustained. 

The next item; is not sustained,^ — overcharge in lumber for scafiFold- 
ihg,^-^$62. The évidence upon it is too vagUe and uncertain. In 
fact therè'ishp évidence at ail Of how much lumber was used for 
scàfiPolding. 
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The next charge, — overcharge for ironing rendered necessary hy using 
pine instead of oak, according to contract. As we hâve seen, there was 
no contract that oak only was to be used. The pine was used with the 
knowledge of SherifF and Guest. The weight of the évidence is that no 
serious objection was made. The item is not allowed. 

The next item is for loss of time in sending skilled workmeu to cuU 
lumber. This item is based on the idea that when lumber was wanted 
a skilled hand went out flnd selected it, and so lost time. The work 
should hâve been done by a common hand. We see no force in this. 
The plan adbpted seoured the best pièces of lumber, and prevented loss 
of time in the rejection of the lumber, — a probable resuit if selected by 
an unskilled person. Item disallowed. 

The next item is for quantity of lumber spoiled, and time lost ijq^tak- 
ing it out and doing over a second and third time work improperly dohe, 
—450.; , Sheriff testifies that this was worth $25. Thjs is explained by 
Dean, and in lio event could be allowed, nnless the act was willful, or 
80 carèleaa as to amount tp willfulness. 

The iast item is for overcharge for the services of carpenter Berry, — 
0ât)J It secms that the 11 bêlant paid Berry, who waë a hand furnished 
by respondetit, employed by it at bis request, and borne on their roll, 
$2-75 pëf.day, and charged respondent $3.25. This item should be 
allowed.f 

As tï»ë, fesnlt, we allowof thèse items $461.69, and disallow the rest. 
The judgmentof the circuit court isreversed. Letthecasebe remanded 
to that court with instructioûs to enter a decree for the libelant in the 
Bum of $1,374.74 and costs. 
v.62F.no.lO— 56 
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n^aès V. Thb Oéion; et ol. >,/ 
(JWétrtet Cottrt, JB..I>. Pennsylwiwla» Noyamber ,9, 189^), 

NO.36.' \ , : 

1. COÎJUSIOIT— Vyisèït AT ÂKCrÉ<iB--8TBAIIEB i'ND TO'^ IK CHBKiPBlKlB BaT— IiISHTS 

' ANS' liOOXCmpSJ '. . '■■ :,'li,,:j ' ■, ':,■-■- r;,> '■ 

A Bdjpoperjwtw : ot anebo«, f or want qf ylnd, in Chesapeake bay, a few miles 
northWôstof Cape' Henry; The tidewasruntitng in strông, wliiclï brought her head 
nâarly «otttb; Her forësail; imaânsall, and spaiker were np, Inittbens was soarcely 
any wind, and the booms were properly seoufed amidsmps, Hqr anchor llght 
was bumlng brigbtly in tbç proper place. A steamer, -with thrbe 6cean barges in 
tow, oa'haMWsersaggregatlagtwotMrds ot a mile or more, OR:a,wesfward course, 
approacbed véry ne^, without observing ijlft,^ ligbt, and tben Bbeered to the 
south, paâsing witbin ÏOO or 300 yards, ona^carrylng tbè' first barge safely 
by, but al&K>stilttmediately,éhe resumed her coursé, ànd the ^Go^d barge was car< 
rieidagainst tbescb^oner, '.âeeiiig the collision^ the third barge eut her bawsër, 
and floated sàfely by. £telâ,'(l) onthéë-iddetaicé, thàttbe^oliëoaer'slighi wasnot 
obscured by any flUing of the sails, and (i) tbat the steamer was in fault in.faking so 
longia tpw aorpw the bayt;ln sfailing to observe the ligbt in propertime, in »ot tum- 
ing furthei; ioutb wbS^n'Sbé'did sée It, etnd in i:esuming her cbursè'tbo sobn. 

2, BAMi^^NEÔMÔÉSéii lit -îlAfeTBB-i-IaiiOKiiiGiai oi' TiiiES. 

> iltwits indiscutable nBg^<iigei}Ç^:^or theip^ster of tb^ steamer tpbe ignorantof the 
State of tbe tide and its téndehcy to ca'rry the barges àgfainst'i^sohooiiçr. 
8. Samb— LooKonTS. *''■'■' ■":''■ j.' i ... 

The barge which coUided with the schooner was also in fttUlt sEor iaîJiqrg to keep 
a proper lookout, and in being allowed to drift with the current, when by proper 
vigilance her long bawser would bave enabled her to control her course so as to 
avoid tbe collision. 

In Adiniralty. Libel by Peter H. Riggs, master of the schooner John 
H. May, against the steamer Orion, whereof William H. Smith is mas- 
ter, and the barge Oakland, whereof George A. Belcher ia master, for 
damages for a collision. Decree for libelant. 

Curtis Filton, for libelant. 

Morton P. Henry, for respondents. 

Butler, District Judge. The libelant, at 2:30 a. m. of Februnrylast, 
was lying at anchor in the Chesapeake bay, a few miles northwest of 
Cape Henry. The tide was running up strong; the wind, whicli was 
from Southwest, was so light that she was virtually becalmed, and had 
ancbored in conséquence. Her stern swung with the tide, bringing her 
head nearly south. The foresail, mainsail and spanker were up, the 
booms hauled in amidships between the masts and properly secured. 
AU other sails were down. 

The customary anchor light, hanging from the forestay sail halyards, 
was burning brigbtly j and an anchor watch was in charge. 
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Thestei^er Orion, towiag three' large oœan barges, astemaftttaehed 
by ImwserBfieaoh of about 150 fathoms, — cbvering a distance oî two 
thirds; of a mile, or more-r-and proceeding on à westerly course, ran so 
near the libelant, as tb bring the second barge, the Oakland, into coUi^ 
sion with hw^ carrying away her bowsprit, jib boom, and headgear gen- 
erally. When the libelant's light was seen by the steamer, which. waa 
not until shèwas close at hand, the latter turned ofif southward, arid 
passed 100 toi 200 yards, away, carrying the barge next her safely by. 
Verysoûn, however, she : turned northwestward and resumed her original 
course,; iand the Oakland was carried against the libelant, as stated. The 
rear barge, on ieeing the collision, eut her ha wser, and ran with the tide 
under the libelant's stem. The steamer, in ignorance of the accident, or 
the loss of the barge, continuéd her course. 

The défense , set up is that the schooner's light was hidden by the 
sails, and wasrcoiiiaéquently not seen uhtil so near that the collision was 
inévitable; and that the libelant is blâmable for leaving her sails up 
withoat displaying an additional light where it could not be obscured. 
This . défense ;ia not, in my judgment, sUstained by the proofs.. The 
Jibelant took ail précautions usùal to the circumstances, or required by 
a proper regard for the safety of herself and others. The weightof eyi- 
dattcoi in thia respect ds dearly with her. The failure to see her light 
«arlier was,'in' my judgment, the resuit of négligence. Thè witnessès 
fVômthe steàinei: testify that a vigilant lookout was maintaihéd,' aiïd 
tbàt ho' light* cmild bè 8b(in until the' schopnèrwà^^^ at hâhdj and 

her sails were visible. ' ï caiihot however beliève thîs in viéw oT othër 
testimonyy'and of well-eetablished facts which seemto provethe con- 
trary. Thèse witnessès are ibterested j swearing to exoùlpate thernsel^jes. 
I bavé yet to meet with an instance of collision wheré witnessès from the 
véssel in faùlt did not testify to a feithfùl discharge ofj their duties, and 
tô the faultléssness of thè vessel. I attaoh no importance to what is 
said by the witnessès fyom the barges, in; this respect. Thèse vessels 
seem to bave béen allowed to take care of themselves, having no proper 
lookout and bêing permitted to float with the tide, at the end of a long 
hawser, and at great distance from the steamer. 

That the steamer's conduct was négligent, generally, seems to be dem- 
onstrated by the faet that she did not know anything of the collision, or 
the loss of a barge, until an hour and a half later, and then discovered 
ît only through another accident. It was her duty to maintain a look- 
out rearward, as well as forward, under the circumstances; and yet, not- 
withstanding what her witnessès say, it is manifest that this duty was 
entirelj' neglected. ' Furthermore she turned back to résume her original 
course while two thirds of her long string of boats was on the other side 
of the schôoner. This last statement is, I believe, fuUy justified by 
the proofs. Her offioer in charge says she turned northwestward soon 
àfter her sheer to the southward; when neither he, nor any one else on 
board, kne* V^hether the barges had passed or not, for they were pot ob- 
iBêrving theSÈ vessels, andv as we bavé seen, were «naware Of the colli- 
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sion of! the loss, of one of tfaem; The testimony; ofilfae Oakland's mas- 
ter and the sehooner's anebor watch is, ëubstantiaU^j that the steamer's 
tum northwestward was before the Oakland had paseed. It is admittoi 
thè sehooner's light was ,bHming brightly. If hidden by the standing 
sails from anybody it nau^ hâve been frdm one approaching from her 
rear, or well over in thàt direction. But, with thé light air then aatir, 
(it coùld hardly be called à wind) the "bellying" of the sails must nec- 
easarily hâve been slight and unsteady, so that if hidden to one ap- 
proaching from this direction, it would be but momentarily. I am not 
unmindful of what the respondents' witnesses say about the wind, but 
the fact that the schooner was atanchor for want of wind, of itself out- 
weighs this testimony. 

The statement of Holm, who was on the rear barge, the Merryman, 
that be saw the sehooner's sails filled and swelling ont, as he sheered 
under her stern» is unworthy of belief. It is incredible that he should 
hâve been so observant «if a fabt that did not then interest him, at a 
time whcai His undivided attention was required to save himself and his 
vessel. The master of th©: Merryman was also àsked about this, but, 
while evidently.disposed to support Holm:, he is unablé to do it. His 
examination and answers were as follows'. 

"Çueitiom Cottlû yoU see the aails of the schooner as she passed you? 
Answer. Yes, sir^ Ç. Were they fuU or shaking? A. I could not tell ex- 
actly, but I thlplf» they were a little mite full. I could not tel] exactiy. She 
was pretty near head to the wind, they migUt hâve beei^ a little mite put, but 
was very trifling, I did not take particularnotiee of that. " 

But, as we bave seen, the steamer did not approach from the rear, or 
anywhere near that direction. We cannot with entire exactness know 
how the schooner headed, but it is admitted to bave been southward. 
With the steamer's course westward, or a little south, as she states it, 
the sehooner's sails could not hide her light. Furthermore it seems 
clear that the steamer saw the light in time to pass her tow safely, and 
would hâve done so if she had turned further southward, and heïd this 
course. The testimony of her officer in charge sustains this view. He 
did not go further south because, as he says, he believed the sheer made 
sufficient for safety. It carried him and the first barge past; and had 
be not returnéd to his original course whenhe, did, it is probable the 
collision would hâve been avoided. There was nothing in the waj-, 
however, of his going further south. He did, not because he deemed it 
unnecessary. This was a fault of judgment, for : which his vessel is re- 
sponsible. He says he was unaware of the state of the tide, which 
tendëd to carry the barge upward. This was inexcusable ignorance, 
for which also his vessel must ans wer. 

The faults of the Orion were nuoaerous, the principal of them being: 
Fmt, in taking such as tow across the bay^-ra tow more than twice its 
propér length, and conëequ'ently unwieldy and dangerous — -but for which 
it naight probably,!even with the Other faults cftmmitted, bave passed 
safely, as the first barge, did. That such tows. may be proper in the 
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open sea does nottend to excuse theîr existence în the bay, where vessels 
are encouiitered, in motion and at anchor, continually. Second, in fail- 
ing to see the schooner'a light earlier, and keeping further off. Tliird, 
in failing to turn further southward when she did see it. Foùtth, in 
turning back to her original course while two of the barges were on the 
other side of the schooner. 

The liability of the Oakland is equally clear. She might indeed be 
condemned on the steamer's testimony alone. As before stated, she 
waswithout a proper lookout, and was allowed to driftwith the current. 
With her great length of hawser she could by proper vigilance bave so 
controUed her course as to pass without colliding, notwithstanding the 
steamer's faults. The testimony from the steamer justifies this view. 
As, however, the steamer and this barge, I am informed, belongto the 
same owners, the resuit must be the same whether one or both be con- 
demned. I hâve said sufBcient to indicate my reasons for the decree 
about to be entered, and will not therefore pursue the subjeot further. 



The Loxjisb. 

Baltimoee Stbam Packet Co. v. The Lodisb. 

Same v. Tolchesteb Steamboat Co. et aï. 

TOLCHESTEB StBAMBOAT CO. V. BALTIMORE StEAM PaCKBT Co. et ol. 

{Circuit Court of AppeaU, Fourth Cireuit. Ootober 11, 1892.) 
No. 10. 

,. Collision betwebn Steamebs — Signals — Failube to Uhveksb. 

A collision taappened in the nighttime at the junction of the Ft. McHeiir> aad 
Brewerton channels of the Patapsoo river, between two sidewheel passehger 
steamers, the Virginia and the Louise. The Louise, the inooming steamer, at a 
proper distance, signaled to the Virginia by two blastslbat she desired to take tha 
southerly side of the channel, being the sidewhioh wiTa on her pOrt. The signal 
was answered by a steam tug, which was between her and, the Virginia. Without 
getting any reply from the Virginia, the Louise put her heltn to starboard, and 
oontinued, at her full speed of 11 miles an hour, untll she was about a quarter of a 
mile from the Virginia, when she again gave a. signal of two blasts. The Virginia, 
being then over on the southerly edge of the channel with hèr wheel to starboard, 
and the channel being obstrncted by a schooner, «ras unable to avoid the Louise, 
and they coUided just at the bend of the channel. Held, that the Louise was in 
fault (1) in putting her helm to starboard, and taking the side of the channel which 
was on her port, without getting an assenting Signal from the Virginia; (2) in not 
obeying the rule which required her, having the Virginia on her starboard side, 
to keep out of the Virginia's way ; (3) because, when the risk of collision was ap- 
parent, the Louise did not stop and reverse her engineâi but merely slowed. 49 
Fed. Eep. 84, afarmed. 

I, Same — Rate of Spbbd— Sion am— Mutuai, Pauw. 

The Virginia heard the signal of two blasts given by the Louise, and, when the 
tug answered, supposed it was intended for the tug. Shfi continued at full speed. 
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but /uelthèf made oui' tbë Side llglits oi tHè ZiOaiise noV signàfed uatU ttie Loula» 
oame fram behind t-he spboonçr and sigoaled. ,wb,en the steamers ,were less than 
bajf a'mlle apart ' Thenthë' Vîrglnla blew dafl^^i; signais, i-ev^râéd, ai;d dld ail she 
ooiild to avold a iCûllisiOKi'mTâiftbat thè.!?irjSl'Diawa3 in faultinoontinuing at 
: full wsçd In a place of dangaç, lii,yiolatlan fll ,r^ïe ?l, and in f ailjng to Ua,xo a dis- 
' tibbt ttuderâtanding w|tti tHè'LUulse bylilterdlui^geof signalé as rdt[uired by in- 
SpactoWirtileB. «Fed. Rfepr84, aïHMned. 'I : > 

iA.^péal frdni, the Circuit Gouït of thè ][Jnited States for the District 
of Maryland. ^ 

In Admiralty. Crosa lihels for damages by collision between steam- 
ers. . Judgœeliit in the district court (49 Fed. Rep. 84):thatboth steam- 
ers rwerê in ûiiult. Afi5rn!i€!d by circuit court. Ail appeaU AfSrmed. 

Mober^ H. Staiih mû Thomas G. Haye», ioi peiitim^tB. 

JoAn if. 2%o?na«, for Baitinûore Steam Pdcket Company. 

M. V. D. /9A«8, for IJolchester Stetfmboat Company, j 

Before ÎFoLLEBi Circuit Justice, ; Goff,; Ciïcuit Judge, andi Simonton, 

District Judge. :.•,-,- ;î;j,;:;7,: ■: ,..,- : , ; :; - ■,! : : ;, ..■.,.-,!:;;. 

SiMONTON, District Judge. Thèse cases grew out of a collision in 
Patapsco river, not far from'the city of Baltimore, on 28th July, 1890, 
between the excursion steamer Louise, of the Tolchester Steamboat 
Company, and the steamer Virginitli pft^Baltimore Steam Packet Com- 
pany, The Louise had on board a large number of passengers, of whom 
somewere kil|,ed.ai|d,pther8 more or less jnjured, Suitsjyere instituted 
against the owhers of both* sfeainers in the state court of Maryland to re- 
cover damages rfor thesq injurieg, and libels wçre filed in the district 
court seeking limitation ôf* liàbîlity upoh the paît of thesè owners. Li- 
bers were alsp filfldaçainsteach steamer. .,AiI the cases were conspl- 
idaïeà. ' Volùmînbus'tefembhy'*^^^ The câuàe was h'eard in 

the district., cpurt.. ,, Bp^th steamers we^e declared in fault, the damages 
were divîded between them,ân(ï the gross amouht of their àppraised 
values were apportioned among the. parties entitled to bring action for 
the injuries sustained. The case was carried into the circuit court, and 
the decieio;! of the district judge was affirmed in eveïy respect. It 
cornes before us on appealfrom this decree. 

The place of the collision was the Patapsco river. This river has in 
it dredged channels. Wihese the Brewerton chànnel runs from Chesa- 
peaké bay N. W. by W. i W. until it meets the Ft. McHenry chaUnel. 
"This Ft. McHenry channel runs from its junctipn with the Brewerton 
chànnël N. W. by N. to the entrancè of the harbor of Baltimore. Where 
the two channsds uniteis.fl. behd. A"l'ough for.vessels of the draft of 
thèse we are discussing/there is plerity of wàter in the river on each side 
of thèse channels, atiUtîiCfihannels are generally used by steamers, who, 
as a rule, keep oH thit side of the ohanhel to the starboard. On the 
diay;of, collision, whiph^iiecurred aWïltiSill p. m,, the Virginia was com- 
ing from Baltimore down the Ft. McHenry channel, at her usual speed 
of ; 14 miles .an hour, ^ iittle, bujt' V.ei^ , little, behind time. She was 
nearing the bend. Àpproaching her ia the Brewerton ehannel, beyond 
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the bend, wfts the three-mast sehooner Yale^ proceeding under herowil 
éails towards Baltimore. She was in mid-channel. 3till fufther dowii 
the river, and in the Brewerton channel, ^asthe steamer Louise, on hçr 
"Way from Tolchester to Baltimore, with a large excursion party aboard, 
on time, proceeding at a rate of 11 or 12 miles an hour. Outside of 
the channel, to the northward and eastward and off the starboard bow 
of the Yale, was the tug Mamie, apparently going towards the Yale, 
seeking a tow. AU thèse vessels had the proper ligHts set. The steam- 
ers were op their own side» of the «hannel. When about a mile and 
three quarters from the Virginia, the Louise, seeing her lights across the 
bend, the headlight, and her red light, blew two whistles, intended for 
the Virginia. Tbis signal was answered by the Manaie, and assented to. 
No answer whatever came from the Virginia. Without waiting for any 
reply, the Louise starboarded her wheel, and, whçji the tug answered, 
starboarded a little more, apd proceeded on hqr course in the direction of 
the Yale, porting her helm a little. Her movements were obscured from 
the Virginia by the interposition of the Yale. Her direction carried her 
across the wake of the Yale; and getting out behind the port quarter of 
the schooner, she saw the Virginia coming toTy^j-ds her with both red 
and green lights showing. The Louise again. blew two blastg of her 
whistle. Her witnesses say that thèse wpre answered by the Virginia. 
This isdenied by the witnesses for the Virginia. At ail events, imijie- 
diately after the twç whistles from the Iiouise, the Virginia blew danger 
signais, ànd began at once to reversel In an almost incalculable time 
the two steamers coUided, the Virginia. baving made only two révolu- 
tions of her .wheel backward. Five révolutions wpuld reverse hercoqrse. 
The Virginia, struck the Louise on her starboard quarter about 20 to 25 
feet from her stern. Just before the collision the Louise slackened her 
speed a little. At the pollision, she stopped her engines. 

The reasoDS assigned by the district j.u,dge for holding the Louîse in 
fault are 80 clear and conclusive (49 Fed. Eep. 84) that they need not 
be repeated. They command our concurrence. We expérience, how- 
ever, as be did also, great difficnlty with the question as to the Virginia. 
She was well appointed, had proper lights and lookout, and evçry pne 
on duty upon her wasat bis post, and vigilant. When the first signal 
of the Louise was heard çp the Virginia, she was seen distinctly. But 
her signal lights were not seen. At that time she was passing behind 
the Yale, and only her saloon lights could be observed. The master of 
the Virginia, noting this, and observing the distance opened between her 
and the Yale, conjectured that it was the intention qf the Louise to pass 
between the Mamie and the Yale to the starboard of the schooner. The 
reply signal Of the Mamie sôemèd to coufirm him in this corijectilre, and 
he paid no spécial attention to the Louise or her signal, directin^ ail bis 
observation to the schooner, and keeping out of her wày. The hujl and 
the sailsof the Yale obscured the Louise, and nottiiRg certain was known 
of her movements, when she appeared unexpectedly from behind the 
stem of the Yale off her port quarter. Her second signal was nhëârd, 
rQcogQized, and answ.eisd by the Virginia, as her master insista^ by the 
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da^èT signal. Instantly he reveïsed, but too late for the collision, 
Wtlich'd^e almost irnmédiatély. IJp tb the second blaSt of the Louise 
thé Vîrgîtiiô. had prooeëdèd ât full ôpéed, tiot anticipating any danger 
fiôïû hetJ -A&xii he beaM ibis blast, hér master did ail tbat the exi- 
gency fèqèired. ^ [' 

Whëù thé Virginia héâïd the flrst blàst 6f the Louise they were about 
a mile 'indîthrëë quartërs àpart, in conVèrging channels, with a vessel 
und©r Sâïî betweèn theïiï;' and approaching each other at an aggregate 
speed ôf 25 or 26 miles an hôur,— à very little more than four minutes 
apart. They àll weré in à' plâcie full 6f danger, and whére théré was great 
liabîiity 5Ï!«lolligibii/ TfieKateIrving, 2 Fèd. Rep. 919. This blastof the 
Louise igav* notice to éveïy one hearing it that she wàs leavîng her cus- 
tômafy eidfr of this chaiinel; and wàs côming over tti that sidè of it on 
which wâs the Virginia. - Hèr master saw the Louise in the act of this 
maneuverj thsrt her signal light had disappeared behind the Yale, and 
that her'ralooh lights wèrë disappearing in thè same way. He knew 
that the LoMsè in fact had got behind the Yale, ànd that her future 
inovementà, if not entit^ëly^ Uhknowh, werê at least lïnCertàin. Yèt the 
Virginia WàB'kept àt ftiïï'spëèd^ no precatltion whatever being taken for 
any actioA bn thè part of thè Louise-, thô^masteroftheT Virginia relying 
entit'ély upoh ihe theoty' thàtshe would pass to the Starboard of the 
Yalè. 'Therules laid dbwn for prèventiïig collisions bfVéissèls, (Rev. 
St. |l428S>,) âiid the régulations préseribed by thè bbàfd bf supervising 
inspectes, and given ihe force of the làw 'uhder section 4405, prbvide 
for evéry |)robâble cohtiftgeiiéy. - Thèse leave but little rpom for mère 
coùjècture in controllilïg thé action of the master àttdpilbt. Each of 
them bas in his power thè mèans bf ascertkinihg with approximate cer- 
tainty the intention and cburse of ah approaching steamer, Hè must 
use them. Notwithstanding this, efrors cbmmitted by oriè of two vés- 
sels appiôacïiifig each bthet from opposite directions do nbt excuse the 
other froni adoptîng evefy proper précaution required bythe Spécial cir- 
cumstahbes'bf the case to pr»»vënt a cbllision. Rule 24; TheMaria Mar- 
tin; 12 Wall. 47; The Seàlia, 14 WâlL 181. If there bô any uhcertainty 
as to the intentions of thè approaching vessel, this of itsèlf calls for the 
closest wStùh ànd the highestdegreéof diligence on the part of the other 
vessel with référence to her mo^rèmehts, ahd it behoovés those in charge 
to be proÉîpt in availing themselves bf every resource to avoid, not only 
a collisionj But tlie risfc bf such a catastrophe. TheManitoba, 122 U. 
8. 108, 7 Slip. Ct. Rep. 1158. In the language of Mr. Justice Clif- 
FbfiD in TTic .dwirnca, 92 U. S. 432: ' 

"The rulèfs of ni^vigatioQ were ordained tf» prevent epllisions, and to pré- 
serve life and property emtt^rked in « perilous pursuit» and not to enable those 
wbose duty it is toadopt, if {possible, the necessary précautions to avoid snch 
a disastèr, to détermine bOw little they can do in tbat diréétion witbout be- 
cooiihg rësponaiblé for its conséquences in case it bccurs." 

When the Louise disappeared behiud the Yale under a starboard 
wheel, as her blasts declared, coming in the direction of the Virginia, 
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the master of the Virginia conld and should hâve ascertained her inten- 
tion; and while doing so he should bave ïdiminished his speed. Rule 
21.' The collision occurred almost immediately after the appearance 
of the Louise from behind the port quatter df the Yale. Their aggre- 
gate speed was at least 25 miles an hour, at which rate a half mile 
would be traversed in 1 mintitë and 12 seconds. She then was cer- 
tainly less than a half mile from the Virginia, — a fact not known to 
the latter vessel, but which could haVë been known to her. This 
want of knowledge caused the nonobservanee of rule 3 of the board of 
supervisîng inspectors for lakes and seabbard, (page 25 ,) to *hich the 
treasury department bad called spécial attention by circular, 25th Feb- 
ruary, 1878.f The sailing vessel interposed between thèse steamers in- 
creased the rèsponsibîlity of each. Both of thèm had spedal duties as 
to her. Her action might hâve at any time compelled either of them 
to a sudden movement to keep out of her way. It was a situation de- 
manding the greatest vigilance. The full speed of the Virginia, as the 
event showed, prevented her from adopting such measures as would 
bave avoided collision. If she had not been going at this rate of speed, 
her course could bave been checked, and the Louise would baye çleared 
her, This speed contributed to the collision, and was a fault. The de- 
cree of the circuit court is aflBrmed, wjth interest; the costs of thè ap- 
peal to be paid by the appellants. 

i«Every steam vessel, when approaching another vessel bo as to involve risk of col- 
lision, shall slacken b.er speed, and, if necessa,ry, stop and reverse. * * *." 

^ Bule 8. " If, when steamers are approaching each other, thepilot of either vessel f ails 
to understand the course or intention of the other, whether from signais, being giveu 
or answered erroneously, or from other causes, the pilot so in doubt shali immediately 
signify the same by giving .several short and rapid olasts of thé steam whistle ; and, if 
the vessels shall bava àpprbached within a half mile of each other, bbtb shall he imme- 
diately slowed tq a speed barely sufQcient for steerage way until the proper signais are 
given, answered, atna understood, or until the vessels shall hâve passéd e;ach other. " 
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îîsw Y08Ç ^ ÇdbÂ Mail STEAMsan" 'Co. ». TnEjixi'RESs, The N. B. 

ïjtÊw BisQiANi) TEiiMiN^i^iÔo. V, T^HÉ NiagaKa, The N. b. Stabbucîk, 

1- ((7*r(%{t Coitrt p/^ Jtjîpeals, Seborta (7ircuit. OotOber i, 1892.) 

: •':!î ;,::;■ Nos.88489. ; ■:, 

JL.-CownçK—SxBiJiBit •wim SioriAND Tugs-t^Proximatk Causil 
, In, a suit f6i' oolliàioD otëurribs^ In Newxor]E harbor bétween a steamer and a 
' ' itteamshit) la bbargë Of tWD tags,-this lattei^ thiree at notime movlnR more than two 

. kilots,^n bQUr, exclusimolrthepurrent, it appçared tbat ttaei steamer migbt hâve 
BO Sbiïpea hét' cotti'sé vplieia ttdllf à inile e>wày as to easily aV^oid danger of collision', 
but tbe district court found tbat tbe vessels .WAuId bave aafely passed starboard tp 
starboard had not one of the tugs, owing to Inattention to the steamer's move- 
jnents, taauled o|t stro^gly to stajrboard and been f oUowed bv tbe sbip ; tbat there 
^as 00 propéi- lookont oil ëiiBer of thé tugS'or tbe shlp; and tbat tbose in cbàrge 
were inatteniivé të thëslfiiiilB oif tbé steaiAer. Seld, tbat on tbe tacts found the 

' steatner must bb a«aiiitt»â<dt fault, fpr, if négligent ia tbe beginning, ber négli- 

' ' gence was not a proxlmttt» iisattse of the colUsion. 

8. ëAMB-J-Bnir' PÀR'rfôil'ATiim ÏN Tco's Pitn/r: 

' Àst6ain4l^t(r^ tkyeù'lhtoW bytwo tugsunder anagreetnent tbat the tngs 
'sbbùlâ'hÉvêpracficàrtcdnimbndof bèt, aAâ tbe liiaster of oUe tug stood ùp6n the 
ship'ii déèk besldé ■ ttiè çtilFs Jnaster and déllvered ordèrfe, whliBb were cot&mnni- 
" àated by thè litteif to tte'^Blitp'* créw. A fàtilt Was doinmitted by the other tug, 
wherein it was followed by the sbip through orders thus delivered, resulting in a 
collision with a steamer. Seld, tbat while the tug was not the mère agent of the 
ship 80 as to render tbe latter liable under the rule of respondeat superUrr, yet the 
sbip was a participant in tbe fault, and on tbat ground was liable with the tugs. 
The Daris Èckhoff, 1 C. C. A. 494, 50 Fed. Rep. 134, 1 U. B. App. 139, distinguished. 

8. Same. 

Both tugs were liable because they were engaged in a Joint undertaking and be- 
longed to the same person, and the collision was causea by tbe conuurring négli- 
gence of the masters of both. 

4. SaMB— APPOBTIOmiBNT OF Dauages. 

tTnder thèse circumstances, the decree properly apportioned the damages of the 
steamer between tbe ship and the two tugs, and divided the damages received by 
the ship between herself and the tugs. 
6. Bamb— Appeai.— Rbvibw— CoNci/USiONS OB Fact. 

In a collision case the district court's conclusions of fact will not be disturbed 
wben they Involve doubtful questions of fact depending upon testimony which is 
quite conflicting, and upon tbe credibility of tbe witnesses examined in the prés- 
ence of the court. 

Appeals from the District Court of the United States for the Southern 
District of New York. A.iïirmed. 

For opinions delivered by the court below, see 44 Fed. Rep. 392, and 
46 Fed. Rep. 860, where the facts are fuUy stated. 

F. Bromon Winlhrop and Lems Cas» Ledyard, for the Niagara. 



; TÇE œXPBBSS. i 891 

; Harrington PutTmt^, forthe Express. ' j, ^ 
Franklin A. Pfïïcoa;, for the Charm. 
EdioardL,,Owen,iorthe8tarhuck. 
Before Wallace and Shipman, Circait Judges. 

Waleace, Circuit Judge. Thèse causes arisç out of a collision "whlch 
took place December 2, 1889, in the East riveii, just above Corlear'a 
Hook, between the steamer Express and the eteamship Niagara, the lat- 
ter being at the time in tow of two steam tugs, the Charm and Starbuck.. 
A libel waa filed by the owners of the Niagara against the Express, and 
on the pétition of the owner of the Express the two tugs were also 
brought in as respondents. A Jibel was also filed; by the owner of the 
Express against the Niagara and the two tugs. The district court dis- 
missed the libel against the Express, and decreed ia favor of her owner 
against the Niagara and the two tugs, and in favor of the owner of the 
Niagara for half her damages against the two tugs, adjudging that the 
Niagara and both tugs were in fault for the collision, and that the Ex- 
press was not in fault. The owner of the Niagara and the owners of the 
tu^ hâve appealed. 

There is much in the record to suggest that the Express was cul pable, 
as well as the other vessels, for the collision, and we hâve reactied a eon- 
trary conclusion with considérable hésitation. During the opération of 
tumîtig the Niagara around, she and the two tugs were practically a 
stationary object, and from that time until the collision their speed was 
not more than two knots an hour, exclusive of the current, which was 
about a mile an hour. The Express was a fest and powerful steamer, 
equipped with twin screws to facilitatie her movements; sheiwasunin- 
cumbered, being on an excursion trip merely to test her speed and 
qualities; the weatber was clear*, she saw the other vessels half a mile 
away, and there was ample sea room ou either side of them toavoid 
them, and no intervening obstacle; and although they did not answer 
her signais, and were inattentive to her movements, and supinely acted 
on the assumption that she would keep out of their way, she could hâve 
shaped her course sufficiently far on either side of them, when suffioientlj' 
far away, to obviate any risk of collision, and perliaps ought to bave 
done so when she slowed her speed after her last signais were not 
answered. Nevertheless, the learned district judge before whom the 
cause was tried in the court below found in substance, as appears b}' his 
opinion, that the collision would not hâve taken place, and the vessels 
would hâve safely passed each other starboard to §tarboard, had not the 
Starbuckj owing to inattention to the moVements of the Express, hauled 
off strongly to the starboard, and been foUowed in that movôment by 
the Niagara, when the vessels were so near together that the -Express 
could not avoid collision, notwitbstanding she immediately reversèd her 
engines. The proofs fully sustain the flndings, stated in bis opinion, 
that there was no lookout proper on either of the tugs or on the Niagara, 
and that those in charge of the Charm and the Niagara were ioattèntive 
to the signais and movements of the Express. His condusioujs in thèse 
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particulars cannot safely be disturbed by this court, as they învolve 
doubtful questions of fact, upon which the tëstimony is quite conflict- 
ing, and depending upon the credibilityof thé witnesses who %€re ex- 
amined in his présence. d)bbp«r V. The Saredoga^ 40 Fed. Rep. 509; 
The Tkmm Mdwlk, 37 Fed. Rep. 271; The Frands T. NichoUs, 44 Fed. 
EeJ)i 302. ACcepting theffè ConcluBions of fact as correct, the Express 
must be acquitted ôf a»y' fault contributing to the collision. If she was 
culpable in aûy othèr fespects, her fault was innocuous, because not a 
proi^îmatë cause. 

The Niagara was «ondeui&ed in the court below for several faults, 
among tbem for folio wing -the Star buck, when the latter made the fatal 
movement lo starboard Which brought about the collision. The proofs 
ifldicat© that the arrangement for the performance of the towage service 
Contemplated that the 6ffi(»rsand men of the Niagara should participate 
with the tugs în her navigation, and that the master of the Niagara 
Shoiuld allow the tugs tO havè practioally command of her. From the 
tilnë the tugs took the Niagara in tow, thé captain of the Charm stood 
upon thé Niagara's bridge by the side of the mastërof the Niagara, 
and gave such instructions as he thought proper to the mas Ji- of the 
Niagara, and the latter commUnicated thé instructions to theofficersand 
men. Theorder by which she was stâ-rboarded, to follow the final 
movementiof the'StârbUck, was commtmicated by the master of the 
Niagara tO'her quartermaster, who was at the wheel afid executed the 
ôrder. ■ .■;'■ ■' ■^■•■•^ :- ':■:.■■ 

It isBettled law inthis côuotry that* tug, under the ordinary towage 
oMitfact^' is ndt-'lihe agent 0* servant of the 'tow in pôrforming the service, 
but-iBanindependent contractor; and consequently that the tow is not 
TMsle[nf un the ttile te^mndeat ivperior, (Or any loss océasioned by the 
fftûlty navigation' ôftftfe) tag. But none Of the adjudged cases décide 
that a tow is not responeîble for the conséquences of a collision between 
herself and anothêr vessel, when, by the' conduct of her own agents or 
servante, she' has been guilty herself, whether alone or tiy participation 
wîth ihe-tug, of thè Wrohg o-f-negligence câusing the collision. She is 
not responsiblë for the miBconduot of the tug, but is for her own mis- 
conduot. The circumstance that her officers and crew are aboard of her 
àt thetime, and assisting in'hèr navigation, does not make her liable 
for the conséquences of a eollision. But if through their fault, either 
of omission or commission, she coUides with another vessel, she is an- 
swerable, and cannot escape liability because at the time she was in tow 
of a tug. This is so, because ail those who participât© in a wrongful 
actji either of malfeasance or misfeasance, whether they are principals or 
are merely agents or servants, are jointly and severally liable for the 
conséquences. 

The earliest reported décision in this côuntry in which thèse questions 
were considered is Sprovlv. Hemmingway, 14 Pick. 1. In that case, a 
brig towed aStem by a steamboat upon the Mississippi river was brought 
in collision with a sChooner lying at anohor. There was évidence tending 
to show that, in conséquence of the négligence and bad management of 



THE KXPÉEPS. $93 

those who had thè care and conduct of the steamboat, thé vesBel in 
tow, withoat any culpable négligence or unskillfulness of those who 
had charge of her, was thrown ont of the track of the steamboat, and so 
cansed the collision. The jury were instructed in the court below that 
if the collision took place tbrough the négligence, unskillfulness, or mis- 
conduct of those who had charge of the steamboat, the owner of the brig 
was not liable. The appellate court, Chief Justice Shaw delivering the 
opinion, applying the rule of respondeat mperior, sustained the correct- 
ness of thèse instructions. In the course of the opinion he pointed out 
some différences between the case of a vessel towed astern and one lashed 
to the tug, using the following language: 

"On boàrd the ship towed aStern by means of a cable, something may and 
ought to be done by the master and crew in steering, keeping watch, ob- 
serving the obeylng orders and signs, and if there be any want of care and 
skitlf ^Ine^s ip the performance of those daties, and damage ensue, then the 
case we bave been considerijig does not exist; the damage is attributable to 
the master and crew of the towed ship, and they and their owners must sus- 
tain it. * * • Theti, suppoaing ail duties faithfully performed on board 
the towed vesSel, and the damage to be caused by the négligence or miscon- 
ductof the master and crew of the steamboat, there isno différence between 
the case of the side ship. which is wholly passive, and the ship astern, which 
is partially 80.", 

In the base of The John Fraser, the first adjudged case in which the 
questions were considered by the suprême court, (21 How. 184,) the 
collision was between a vessel in tow by a steam tug and a vessel at an- 
chor, m which both the tug and the vessel wôre in fault. The court ex- 
oiiera<t6d the tow, becauaè it appeared that she had not been guilty her- 
self of any fault or négligence; but the opinion implies that she would 
not bave been exonerated if she had not adopted active measures herself 
to prevent collision. The court said: 

"It is indeed said by some of the ,witnesses that if she had put her helm to 
the larboard, instead of to the sM'biiard, as'sb^n as she was cast off, she might 
hâve passed in safety on the other side of the James (îray, but the weight of 
the proof is clearly to the contrary, and We are convinced that she adopted 
the only chance for safety by putting her helm to starboard, and endeavoring 
to pass on the same side that the steam tug had passed. " 

The case oî Sturgia v. Boyer, 24 How. 110, in which the collision was 
between a ship in tow of a steam tug to which she was lashed and a 
lighter, contains a discussion of the gênerai doctrine, and the opinion 
cites and foWowa Sproid v. Hemmingway and The John' Fraser. In The Vir- 
ginia Ehrman, 97 U. S. 309, the collision was between a ship in tow 
of a tug and a dredge lying at anchor. Both the tug and ship were 
held to be in fault, the tug because she unnecessarily took the ship into 
too close proximity to the dredge, and the ship because she ought to 
bave observed the dredge and avoided her by porting her helm. Some 
expressions in the opinion in the case, of The Doris Eckhoff, recently de- 
cided by this court, (1 D. S. App. 129, 1 C. C. A. 494, 50 Fed. Rep. 
134,) naay be taken to îinply that the tow is not liable for the consé- 
quences of à collision between herself and another vessel, whenher only 
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tmït has beén, thaï of passive aBqtiieiaceoce ia foUow4rig flielmovemente 
of thetugJ Tbeae expïessiobff were addressed to Ihe* casât iûrhànd, and 
oa^'tinot to' be Btiiscôhoeived.' In tbat case the tagi, insteàd of observing 
à lobal'làW #Meh reqairëd vessela^toibeBavigatid akmglike laiddleof 
thetîweri had tàkén' 1ih(> tow on «ne iéide .of tbe'chknrieLi i Tbe cause of 
the ^collision, howevëîTy Jwaé a rankôbôerj «ulpably .majde by, ;the tug just 
atffsbebroaght the towioeMy opposite anotherTOSsël proceedlng in a 
ebntmry direction . Tbe tow ported her helm , and did ail ip her po wer 
«©'CduùtBrapt tho fàult of the tug, but withoiit avail; and da the opinion, 
this oiroumstanoe is ootomented onaS' controUing.. What tiie judgment 
really décides is that the tow was not responsiblé, wholly orin part, for 
the^efMîseguences of a ren»ote fault, conisaitted by ateering after the tug 
outsidarthemidchannelof the river i i; ■ 

The^ôffltJerg'aiid érew of the Niagara were none the less the agents and 
seWàïijIJqf^hàt VjéSsël, bëèaiisè in |ierfôrïning their diitiës iri navigating 
her the^y, topk' tjjieir ordets, frein the n^a,ster 6f the Charna. Çonsèquently , 
thîe J^i^gàpa, biçcauseof their participation in the faqlt by which the Ex- 
pressLwaa injuredi ia joïotly liable with tbe tugs for the; injuries donc to 
the Ex]()ress. Both tugstare liable, beeause they were engaged in a joint 
undertakirigj were the' ptoperty df tïie'sftme owner, abd the collision was 
caused by the concurrent négligence of the master of each. 

The decreéa bdoW proprarly appoïtioned the damages for the injuries 
of the Express' between tàe Niagara andi (the tugs* aiid divided the dam- 
ages sustained by the Niagaïa betweenitbat vessel and the two tugs. The 
diécrees are affimied, withvtfae<x)8t8 ofthia court to the owner of the Eit- 
press. As between tbe otàér parties, no çosts in thia court are allowed. 



McCjosiw et al. V. ^His icn Kxm' 

In re Kniceebbooeer Steam ToWAsk €o. 

iîHstrici Court; & h. New Tffrk DecemBeif 1, :t893.) 

CotinSIION -1- SXBAM, VlteSHM MbBTIWG -t INSPBOTORS' RtÎTiBB -r Necessitt tos 

The Bteaili' tug MéCàldili' Brothers, goîijg ùp theljudàoii withouta tûw, met 
inearly heaâ àfnâ head th«'%teàm tug Itîè^ing, witt a tow on a hawser, just 
below Anthony' s Nopp. rjltwaa flood t*i}eipni whiéh tid» it is the customfor 
bpats g^ineupin that neigjvborhoodtotïi^e tbe mid^le ,o£ the river, The 
captain ànd pildt of thé itcCaldin Brothérà wère Urideï the, influéù'ce of hq'uor, 
' andthdtboat ftheeréd to fho east side^of the ri^^r/ba.which "sida the Ice 
King was «oming djOWQi ' Neither pf the, boats biew whistles, in accQrdance 
wit'b'tbë inspectors' rulés, tbough each W^s visible tp the ofiher when half à 
■ taileawày. The MoÔàliJiii "Brothers -wâtlstrnckdïi''^fer port bow, and sunk. 
He?d, thatthê«hief .fatiît.'for'thi9 dollisipfa lày .wttli îtherMcCaldln Bïolhers; 
but that, asit wasiiqpQSsible toândtiiat|theigiviD^ef,a tiDMlyiiigQâl by the 
Ice Eing might not hâve beén 6f use in preventlng; thé collision; hM', that 
both vésséls Wérïlfablè. ' ' ' i'.;; , ■ -■ .> . - •,. .^^, ■> ^; 
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In lÀdmifialty. label by James McCàIdîn and another against tbe 
steam tag loe Eing to recovér damages suffered by the steam ttig Mc- 
Caldio Brothers ih a collisi»n between the.lwo boats. The Kaickér- 
bocker Steam Towage Gompaioyj as owner of the Ice King, filed a 
pétition for limitation of Jiability. Limitation allowed, and decree for 
Ûbelant for one half the damages^: ! 

; Oarpaiiérâ; Mosher, îoTlihelanti, 

JlicCbtrtA]/ <JE: JSerier, for daimants and pètitioners. 

Bbown, District Judge. A little after 11 o'clock on the night of 
October 6, 1891, the steam tug Ice King, having a barge in tow on a 
hawser of abont 80 fathoms, in comiiïg down the North river, àfter 
roundipg Anthony's Nose, whère the river is not over 600 yards widè, 
came in collision with the steam tug McOaldini Brothers, which was 
gping up the Nprth river and was looking for a boat which she was to 
take ont of a tow coming down. The stem of the Ice King, poioting 
nearl y straight ddwn river, fetruck the port bow of the McCaldin Broth- 
ers, which. -was heading probably some three or four pointa towards the 
the èààt shore, frora the effects of which the McGaldln Brothers sank 
before she wasable to reaoh the western shore of the river, and two of 
the crew were dfowned. The flrst above libel was filed to recover the 
damages to the tug, and the owners of the Ice King subsec^uently filed 
their pétition for limitation of liability, and at the same time denied 
that tiie collision was by any négligence of their tug. 

Upon the conflicting testimôny, I find the following facts: (l)iThat 
the tide at the time of collision was running at leàst two hours fiood; 
(2) that by the understood practice of boatmen, the proper course 
for the McCaldin Brothers on the flood tide was near the middle of the 
river, leaving thô éasterly shore for thé benèfit of tugs, with tows, com- 
ing down around Anthony's Nose; (3) that the place bf collision was 
not more than 300 feet from the éasterly shore, and nôt more than an 
eighth of a mile below Anthony's Nose, as must be inferred not merély 
from the direct testimôny, but from the place whére the wreck was 
sunk on crosEâng the river, to wit,. considerably above Anthony's NoSe; 
(4) that no signala were given' by either boat to the otiier until they 
were within 200 or250 yardsdf each other; (5) that the iMcCaldinfs cap- 
tain and pilot were under tha influence of liquor; (6) thàt bothctugs 
were in a position to showneacihi other their colorèd lights when 6ver a 
half mile distant from each othér, the McCaldin Brothers ib€ing:th«n 
towards the wésterly sidé of mid rivery but working ; oyër ^àdually; to- 
wards the eastei(lyBhorë,àloiig which the Ice Eing was prode'ediflg; (7) 
ithat the MèCaidiri Brothers bhowed her green lighl tpi the refl , light of 
"the IceiEing^; before iihé Ice King had- got.arothd Anithony'ë NJosejibut 
afterwards showed bergiseefalight tothe greefa light; of the iJoesBing, 
until the McCaldin Brothers, by working over to starboard and porting, 
showed her red light, when near the Ice King; (8) that the McCaldin 
Brothers was in fault for going over to the east side of the river on the 
âood tide, so as to interfère with the usual course of the Ice King; she 



rBDEBAt KŒPOETES',' VoL 52. 

pi(obMïlyT:weiït'5tai«» teiseeiC'thtol/oatfSlaeiwç^ la'sèarch of was:înr:tow 
of' ihe ite'King, flitd'^hrfwiaëi ako ip' iaalt^foF not sigriàling àt aiproper 
dis<aneè| (9) that'at fao titne %en) th© boafeilyere withm a' iqnarter bf a 
miletif éaoh^thaf, vM. probably «pw^rda of af^uarterâf a mite, was thé 
gïeen light of theYMcGaldin Brotâera as DiiMJK'iasîai.'pôâjili; on the starr 
board bow of the loe King, as is apparent fronà coBstûtifag a chart of the 
channd of the river; and the omission ofanytimêly. signal by the MdCal- 
din Brothers was alsœwmiolàtiqni offthe inspectora' rulesf. ■ i i 

Considering that the McCaldin Brothers is chiefly to blâme for this 
Collision, I hâve héaitatedîinuclii in dôtèrmining whether thé nonobserv- 
ance of the inspectbrs' rules éught t6 beideemed a proiximat^' cause of the 
collision in thè, présent case. Butil find it impossible to hold that thë 
giving of the required signal by tèeJoe Kihg .would not lirobably hâve 
been of any use; still less^ tb say thftt it could not possibly hâve been of 
me. The P&msylvanm, 19 Wall. 125, 136; 27ie £>ert«Zj 29 Fed. Rep. 

It is cleàr frôin the testimany that the pilotofi the McCaldin Brothers 
was navigating under a misapprehension as to the state of the tide; 
and that he was goihgover ta the east shore; conceiving the tide to 
beebb, wherehesayis he would mot hâve gone had heknowntbe tide to 
be flood. ' A tiinely whistle from the Ice Eing, whether of one blast, 
or of two blasts, would; hâve niade known hér intention to the Mc- 
Caldin Brothers, and would naturally bave tended to correct her pi- 
lot's mistake. It. cannèt • be said that the rnles as to giving signais 
are not designed to correct grbss itoistakes, or even stupid blunders. 
They areprescribed for itbe very ; purpose of cotning to a common xxte- 
derstanding and <of preventitag mistakes, wbetheri sligbt or grosse! Tke 
Gonnecticid, 108 JJ: 8. 710, lïBiTke Olara and The Râiance, i9 
Ped. Rep; 766, 767, 768; 3%e n.lB. Van Hcmtmy .50 Fed. Rep. i590; 
The Amds C. Barstow, Id. 623. The course of the two beats was so 
nearly head and heàd>that they <catïnot bè exemptèd from the opération 
of the rulesi Evén'the ipilot ofthé Ice Eing estimâtes that the dis- 
tance they would bave passed and deared- eaoh* other, had not the 
McCaldin Brothers made her shear to starboardj as he allèges she did, 
^ôWd only hâve been some 75 to 100 feet. . i ï!or some time, there- 
f^re, they miiàt bave beén very nearly head and( head, and the obli- 
^tioù; to give timely sighals was equally obligatory on each. I do 
not find that àny of the cases cited> by «the claimants would excuse 
thé' Ice Eîng'som&sionof the signal. 

; *I.am obliged, therefore'i to hold botlï vessels responsible, and to al- 
lôw; the McCaldin Brothers to recover one halfher damages, not ex- 
ceéding, however,ithe stipulated value of the IM Eing and her freight 
in limitation of her liability, to whîch I find the owners entitled, ot 
If èther daitns appeaî*, her pro rata of such valaev 
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Rock Kland Nàt. BaNk v. J. S. Kea'tob Lximbeb Co. et ai. 

IdrmttCourtN.D. Illinois, S. D. October 31, 1893.) 

ButovAii or Causes— TniB ov Afflioation. 

Dnder Aot Cong. Aug. 13, 1888, i 8, (25 St. at Large, p. 488,) whioh provides that 
a défendant may remove a cause at the time or bef cre lie is required by the state 
law or rule of court to plead of answer, a pétition for remoVal filed af ter the stattt- 
tory period for answering bas e^ired cornes too late, eveathough âled witbin the 
time allowad for answering by order of court, wbere sucb orderis based on a stipu- 
lation entered into af ter expiration of the statutory period. 

In Equity. On tnotion to remand. Motion granted. 
Sweeney & WaUcer, for complainant. 
W. H. Moore, for the J. S. Keator Lumber Company. 
MUer & Starr, for Thompson & Root. 

Blodgett, District Judge. This cause was originally commenced in 
the circuit court of Rock Island county, in this state, and removed to 
this court on the pétition of the défendants Thompson & Root. A mo- 
tion is now made to remand the same upon two grounds: lïrst, that 
the pétition for removal was not filed in apt time; second, that no sepa- 
rable controversy is shown in the case whioh justifies the removal of the 
case in behalf of the défendants Thompson & Root. The record shows 
that the défendants Thompson & Root were brought into the court as 
nonresidents by publication of notice under the laws of the state of Illi- 
nois in regard to chancery practice; that; by the published notice, thèse 
défendants were required to appear in the case on the first day of the 
then next September term of said court, which was où the 5th day of 
September, 1892; that said notice was published in time to require the 
défendants to make answer at the time mentioned; that no appearance 
was entered by said défendants, Or answer or plea filed, at thé time re- 
quired by the notice, and under the statute, but that, on the 13th day 
of September, a stipulation in writing was made and filed in the cause 
between the complainant and thèse défendants, by which thèse défend- 
ants were given 10 days' further time in which to plead in the cause; 
and the court, in pUrsuance of such stipulation, entered an order ex- 
tending the time for the défendants to plead 10 days from the date of 
such stipulation; and that, on the 22d day of September, the said de- 
fendants filed their pétition and bond for the removal of the cause to 
this court. 

Section 3 of the act of August 13, 1888, determining the jurisdiction 
of the circuit courts of the United States, and regulating the removal of 
cases from the state courts, (25 St. at Large, p. 433,) provides that a de- 
fendant desiring to remove a cause from a state court to the fédéral court 
may do so "at the time or any time before the défendant is required by 
the laws of the state, or the rùle of the state court in which such suit is 
brought, to answer or. plead to the déclaration or complaint of the plain- 
tiff." Section 16, c. 22, Rev. St. 111., governing the practice in courts 
v.62f.no.ll— 57 
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of chancery, provides that "every défendant who shall be summoned, 
served with a»j!Qpy pf ^«,^i|l 9f pétition, or, notifted as required in this 
act, shall bë Heldtd èxcept, «îemur, plèad, or ariswer on the return day 
of the summons;. * .*,!,* Pf in caise of service by copy of the bill, or 
by notice, at tlie expiration of the time required to be givèn, or within 
Buch further time as may be granted by the court; or, in default thereofv 
tl:i|Jï^''Siiay: bè Jta^ '^8 feéiiifes^i''*: ' It is, therefbre, cleàr from the 
g^atotMiofïUirioisthafetibesë défendants required to plead; andby 

t]tiét|i^P|^^ strituj|e8 iïi^^giTd tb thé reinoval of çàseS they were required 
to'Ëîë their application fc^r remo.valion the 5th day of September. But 
it is insisted that, inasmuch as the time for thèse défendants to plead 
was extended by an oxûsx Of court^and application for: removal was qiade 
before the expiration of that extension, therefore the applioatioi) for re- 
moval was made in apt tito«. I do not çonourin this view, The stat- 
ute requiring the application for removal to :bei»ade at or before the 
time the défendant is required to plead has been held to be imperative. 
jAustin.yf;0§gqnf ,89 Fed, Rep. 626; Yelie v. Inde^nity Oo., 40 Fed. Itep. 
§4§;, JS^gers y. Ijîin Ncnp^k, 45 Fe(l.: Rep. 513. 'fhese défendants, tben, 
.\'(îe;çe|n def^ijitjiand h^cîiost their right pf removal on the 13th dayof 
September, yjjiçjn,theji;'i!|lei^:^tpnding the tinje to plead was entered, in 
pursûq.^epf.tb^e,stipuia,t^pn:pf the coinplainan^^ I cannot see hpw 

this stipali^tipA» or the lOffJer of court made in pijrsuance thereof, can be 
constrne4,to r^stpre to l|îe défendants the right of removal which they 
had Ipst. j iTtjPiCpmplfiiRaptmay haye been entirely willing that thèse 
■defpndants shpuld hiave the right to put in any defepse which they might 
bave in the state court, but a mère, agreeme^^^ to that effect is not and 
capnot, in justice, be lield to waive or restore to the défendants the right 
of removal which they hïid Jost. Fpr thèse reasons the motion to re- 
mand is sustaiined,- without considering or passing upon the question 
whether PI npt the case présents a ^çparable causeof action which would 
entitle thèse défendants to remoye the case. 



O'Kbefe e< aZ. », Çannon el al. 

(Olrtrtiit C(^rt, D. itfontanct. Novernber 14, 1898.) 

1. QniBTiNa TiTLB— Miiîniî«, Ci»»:}M— Pi-i!ADfîîfi-t,^(:^.nGATiowa oi' Paot and Law» 

Id à suit to quiet the ïitle to certain mininglànds, an allégation in the answer that 
tfae landa do not contain known minerais in iode deposits, of sufficient value to pay 
. for working them, is a f ta,tieqient of laot,; not a conclusion of law. 
Û, Same. ' ...^■/' Il ■, 

' An allégation thàtrespondents are ovCneiTS Of sald land by vlrtue of a certain con- 
.:' voyance is à eonçlnsloûlot tact, and l'notoflàwJ 
ASamb— DATB.op^PEUCAi^Oîr ïOB, A Patent. , , ; 

An allégation thàt the reèti&iidénts' api)Hoaitlon for a patent to the preinises as 
- i {''htcer grouud iwAs mads belcire tbe location cl.t a lodealléged to exist thereln is 
suffioiépt, yrithout alleçjlpg the d^te of suoh ap^ic«ktion. 

4. SaMB— liANDS WITHIN CiTT LiMITS. ■' 

Ah allégation thàt the landa are withiii the' ijorporjiie limita of a city, and that 
the respondents are the owners and :(>(toupiera of the surface, without any cÛim 
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that the city h^s àéquiréd titlé io tbem qp taken any stçps to do so, or'tbat they 
hâve beén nattally ocoupied as a liiace ot business, is Impdrtinetit, for it âoes not 
show thfht thelands may not be taken as a minilig claim Uyaluable for tib« ntiniarals 
therein contained. 1 ' '. 

In Equity. Bill by Will O'Keefe and John D. Brayman against 
Charles W. Cannqn, Théodore H. Kleinsehmidt, and Edward W'. Knight, 
Sr., to quiet the complainants' titleto Certain mining lands. On objec- 
tions to the answer. Sustained in part. 

J. A. Cbrfer, for plaintiffs. 

3bo2e <£: ]^aZ!ac«, for défendants. 

Knowles, District Judge. Plaintiffs filed theîr bill o^ complaînt 
against défendants, which présents a suit for the quieting of their title 
to certain mining ground described in the bill. Défendants filed their 
answer to said bill, and to this answér plaintiffs hâve filed certain objec- 
tions. The first objection is that the following allégations in the answer 
constitute nothing but the statement of conclusions of law, namely: 

"Défendants, further answering, allège that said lands never contained, 
and do not now contain, known minerais in Iode deposits of any value sufH- 
cient to justify expense of exploitation or expenditure in the effort to extract 
the same, and that thèse défendants are the ownera and possessed of the said 
N. J of N. J of the 8. E. J of see. 31, ùnder and by virtue of a grant and 
conveyance thereof froin the Northern Pacific Railroad Company, and by rea- 
aon thereof are the owners of, and the whole thereof." 

Thèse allégations are not légal conclusions, but allégations of factJ 
The allégation that it does not contain known minerais in Iode deposits 
of any value sufficient to justify expense of exploitation or expenditure, 
in the effort to extract the same, is but one mode of alleging that the 
ground is nonmineral. It has been held by the suprême court that 
ground of this kind is nonmineral. The allégation that the défendants 
are the owners of said land by virtue of a conveyance ffom the Northern 
Pacific Railroad Company is certainly nota légal conclusion, but pne of 
fact. The allégation of ownership, without stating how the ownership was 
acquired, is the allégation of a fact. It was not necessary tô state thè 
date of the conveyance by said company. That is not the point pre- 
sented, but as to whether it beeàme the owner by such conveyance. 

The objection that défendants do not ëtate in their answer the date of 
their application for a patent to the promises as placer ground is not 
material. It is stated that it was prier to the location of the Banker'a 
Daughter Iode. This was sufficient. The patent obtained subsequently 
from the government would relate to this date, and it might be deter- 
mined at that date as to whether the said Iode was then known to exist. 
If it was, it wpuld be excluded from the grant made by the patent; if 
not, it would pass with the placer patent. AU that it was necessary to 
allège was that the application was made prier to the location of said 
iode. 

The third objection is that the following allégations are impertinent; 

"And for a further and additional separate answer thèse défendants allega 
that ail of the promises described in complainatits* bill were, prior to tbo prf(- 
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tend«d location of the alleg^tl BaDker's Daughter Iode, ever since bave beeu, 
ahd OQW are. part and poréjon; &f ,th« city of Helena, county of Lewis and 
Glàrke^and state of Montana, the same being an incorporated city; and said 
premises, and tlie wliole thereof, then did, and ever since hâve beeu, and now 
do, lie within the corporate limita of the said city; and that thèse défendants 
were at the date last aforesàid, %ver since bave béent and now are, the own- 
ers jtnd aôtual occupants of the surface ground of said premises, and thé 
whole thereof, and bave açtually had the possession thereof during ail the 
periôd last aforesaid." , 

There is no claim in thèse allégations that the city has acquired any 
title to said premises, or taken any steps to acqùire the sanie through 
its officers. It is net claimed that the same has been reserved by any 
order of the président of the United States., There is no claim that it 
has been usually occupied as a place of business, or in fact any alléga- 
tion in the above that would show that it might not be taken as a. min- 
ing daim if valuable for the minerais therein contained. This objeetion 
is therefore good, and this allégation sbould be strickeu from the answer. 



-MiLLEB V. CtARE et al, 

IÇireult <SourU'D. CormecUcut Atigust 8, 1898.) 

/", :,,, ,. '.'.',%. 61».. 

if AppbaVtDismissal— Proobbdinos BsjiOTîir— Jubisdiotiok oi Circuit Coubt. 

' One ol sis: le^àtees éûtitled ùnder the '^ïli M ôqnal shares in the residuary eistatB 

' flleâ !& ibUli Against her' colegatees to compel thetm to pay to the ezecutor $5,877.88, 
■whlph they «Aatitled by gif t inte^ vivos f rom, thp testatrix. The circuit court, dis- 
mitoed Vke WU OB ths tnèrlts, and, plaiutiff hàViBg appealed, the suprême court dis- 
missed tbe Appeal; holding that the Interest «f 'plaititifC was only ose sixth ot that 
sum, açd insttfflcient to gi^ye that; court jurisdiction. 3eld, that this décision was 
also décisive agàittst thé Jnriscllction of the circuit court, and on a bill of revle w the 
original deoree^oulâ be roTorsed, and the bill dismissed for want of jurisâiction, 
» wiUiout préjudice; but plttintiff is not entjtled to hâve the prooeedings erased from 

' thedocket. 

8. Same— CosTS. ' 

In thUB reversing Us deoree «nd dismissiug the bill, the circuit court had no 
power to order restitution of tl^e cpsts of the appeal, the same havlng been paid by 
plaintifl in fiursùance of the mandaté of the suprême court. 

8.' Same. '''" '■ 

Nor, UQder the oirountstafices, would the circuit court order restitution of costs 

, paid by plaintifl under its original decree dismissing the bill on the merlts, for 

' plàintlft was in faalt In ifa'voking a jurisdiction to whioh she had no right to resbrt ; 

and for the same i^eason the costs of the bill of review should not be taxed in her 

favor. 

In Equity. On môtîoQ for judgment on a bill of review. 

Thé original proceeding was a suit brought by Martha A. Miller, as 
legatee under the will of Mrs; Irène Clark, against five other legatees. who 
were entitled with her; to equal shares in the residuary estate. The pur- 
pose of the bill was to compel défendants to pày to the exécuter $5,377 .83, 
which they claihied by gift inter mvos froin the testatrix. The court ren- 
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dered a decree dismissiug the cause on the merits. 40 Fed. Rep. 15, 
Complainant appealed to the suprême court, which dismissed the appeal, 
holding that, as plaintiff's interest in the sum in litigation was only one 
sixth thereof, pr $896.30}, the amount was insufficient to confer juris- 
diction. 138 U. S. 225, 11 Sup. Ct, Rep. 300. The mandate of the 
suprême court required complainant to pay the costs of appeal. There- 
after complainant brought this bill of review, praying that the decree of 
the circuit court should be set aside, and a decree entered dismissing 
the cause for want of jurisdiction. Défendants specially demurred to 
this bill, on the ground that it did not show that the costs had been paid 
in pursuance of the mandate, or give any excuse for their nonpayment. 
The court (Shipman, J.) overruled thedemurrer, butheld that the costs 
must be paid before complainant was entitled to a hearing on the bill of 
review. 47 Fed. Rep. 850. No order was made or asked fixing a time 
within which the costs must be paid, but they were paid and accepted 
by delendant's counsel over two months thereafter, and the court subse- 
quently held that this was not such delay as would debar "complainant 
from filing a supplemental bill alleging such payment. 49 Fed. Rep. 
695. The hearing is now on a motion for judgment on the bill of re- 
view, complainant also asking that the costs of the original suit paid by 
her in this court and in the suprême court be ordered to be refunded to 
her, and that the costs of the bill of review be taxed in her favor. 

Siirieon E. Baldwin, for plaintifif. 

TF. B. Sfoddard, for défendants. 

TowKSEND, District Judge. This is a motion for judgment on com- 
plainant's bill of review, praying for a reversai of the decree in the origr 
inal cause, and that said decree be deelared void, and ail proceedings 
therein taken from the files of this court, and for other relief. Défend- 
ants demurred to the bill of review, and the demurrer was overruled. 
The original case is reported in MiUer v. Clark, 40 Fed. Rep. 15. De- 
fendants object to a reversai of the decree. They claim that the circuit 
court has jurisdiction of the cause, and they therefore ask that the bill 
of review be dismissed. It seems to me that the opinion of the suprême 
court of the United States, dismissing the appeal in the original cause on 
the ground that it had no jurisdiction of the appeal, is décisive as to the 
jurisdiction of this court. The court there finds that the interest of the 
plaintitf in the amount in dispute is only $896. 80J. Miller y. Clàrk, 
138 U. S. 225, 11 Sup. Ot. Rep. 300. Furthermore, ail the questions, 
with perhaps a single exception, discussed upon this motion, appear to 
bave been raised on the hearing of the demurrer to the bill of review. 
The décision of Judge Shipman overruling said demurrer holds that the 
reasoning of the suprême court, deciding that it had no jurisdiction, is 
applicable to this case, and is conclusive on that point. 

Complainant also asks that défendants be ordered to refund to her the 
costs of the original action paid by her in this court, and in the suprême 
court of the United States, and that the costs of the bill of review be 
taxed in her favor. To award restitution of the costs in the suprême 
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court Tvduîd be a pifëticM' reversai of the judgrrient of thàt court, and a 
nuUification of its mai^datë. • Béé Miller v. Clark, Al Ped, Rep. 8S1. 

In dlaîming restîttitioft' <l)f the costs pâid under the former decree in 
thîa court, cômplainarit has triore show pf authority. It maynow be 
considered as settled thit' â circuit court has the power, in a proper case, 
to order a reistitutioti of inôhey paid undër a decree which it had not the 
jurisdiction 'tô make.' %erCb. v.Hrocfc, 139 U. S, 216, 11 Sup. Ct. 
Rep. 523. When casés broùght briginallyto the circuit court are dis- 
missed for wacit of jùrjsdictibn in such court, no costs are allowéd in the 
circuit court. florniAÔK V. Co&rfor, 9 Wall. 560; Pentlarge v. Kirhy^ 20 
Fed. Rep. 898. With the light now affôMed by the décision of the sU- 
preme court dismissing the appèal, it is èeen that this case should never 
hâve been brought ta thé circuit court, and should hâve been dismissed 
at the outset fot wànt of jiirisdiction, and therefore without costs to either 
"party. It was, în ifact, trîed and dismissed on the merits, and costs 
were awarded the defeùàànts; aiid; éxbept for the want of jurisdiction, 
that décision was prè^urtiaibly and apparently correct. Before having 
thàt décision' reviewed àtjd set aside, cômplainant was obliged to pay 
the costs soàwarded, as w«ll as the costs in the suprême court. Mûhr 
V. CHarh, 47 Fèdi Rép. 850. It seems just that défendants should retain 
thèse costs. T'hé suprême court gives the défendants costs in such cases 
wherever it thinks it bas the power to do so. Winchester v. Jackson, 3 
Cranch, 514; Assessor v. Osbomes, 9 WâlI. 567; Montalet y. Murray, 4 
Cranch, 46; Raûroad Co. v. Swan, 111 U. S. 379, 4 Sup. Ct. Rep. 510. 
The latter case was one of an improper removal from a state court to a 
circuit coiii-t. By a Spebîàl statute the circuit court is directed, in such 
cases, to make sUch order as to costs as shall be just. The défendant 
obtained the removal of the case to thé circuit court, and, after being 
defeated on a triai of the merits, obtained by writ of error a reversai of 
judgment on the ground that the circuit court had no jurisdiction. The 
court say: ' 

"It is clear that tbe plaintiffs in error, having wrongfully caused tbe re- 
moval of the casé from the state court, ought to pay the costs inçiirred in the 
circuit court. Although in a formai and nominal sensé the plalntifls in error 
prevail in obtaining a reversai of the judgment against thém, the cause of 
that reversai is their own, fault în invoking a jurisdiction to which they had 
no right to resort, and iitséfféct iato defeat the entire proceeding which they 
originated and bave prosecuted. In a true and proper sensé, the plaintifCs in 
error are the losing, and ngt the preyailing, party." . 

In the présent case the cômplainant selected this court as the tribunal to 
détermine thé question of her right to this fund. The défendants were 
forced to corne into this court aga,inst their objectiotj, raised by a 
demurrer, and tb contest Ihe claims bf the coriiplainant before this court. 
Now, cômplainant, having' been defeated in the tribunar of her choice, 
'èééks tb bave thèse prbcïéédïpgs set àiside, and tb prosecute her claims 
before ànother tribunal'. The u'ndérlyîng principle by which the ques- 
tion of costs is to be déterm'ined is that they shall be taxed in favor of 
the prevailing pârty. In the cases of restitution which hâve been cited 
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there appears to hâve always been an erronepus judgment for a substan- 
tîal sum. Tbis court ougbt not to order the costs retumed unless it is 
absolutely compelled to dp so by strict law, and I think it is not. The 
same reasons apply to the claim for costs of the bill of review. 

Complainant ckimsthat the original canse should be erased from the 
docket. Défendants daim that this çpurt cannot erase the cause from 
the docket, because of the mandate of the suprême court directing exé- 
cution for costs, and cite the case of Bridge Co. v. Stewart, 3 How. 413, 
in support of this claim. In Iron Co. v, Stone, 121 II. S. 631, 7 Sup. 
et. Rep. 1010, the circuit court had rendered a decre© dismissing the 
bill on its merits. The suprême court, on appeal, held that the circuit 
court had no jurisdiction, and awarded costs in the suprême court. The 
oircumstances, so far as regards the case in the circuit court, seem to 
bave been substantially the same as in the présent case, and the judg- 
ment ordered in that case appears to be proper hère. 

The motion for writ of restitution and for costs is denied. The decree 
of this court in the original action brought by this cpmplainai),t against 
thèse défendants is reversed, and the bill in that action is dismissed for 
want of jurisdiction, and without préjudice. 



Eelm ». St. Louis, K. & N. W. Ry. Ce, (Kelly, Intervener.) 

{Circuit Court, S. V. £owa, JB. D.) 

1. Cabbibrs or Pbbight— Liabilitt fob Nbguoenob — Limitation bt Contbaot— 
Valuatiok. 

Tbe shipper, by rail, of a horse worth $1,500, signed a live-stock contract pro- 
viding that "tUe liability of the oompany for valuable live stock shall not exceed 
$100 for each animal. " Helâ, that this was not merely an agreed valuatlon of the 
animal, but an attempt to limit the carrier's responsibility for négligence, and was 
therefore vold. Hart v. Bailrùad Co., 5 Sup. Ct. Kep. X61, 118 U. S. 351, distln- 
guished. Bailroad Co. v. Locltwood, 17 Wt^ 857, foUowed. 

9. Samb— FoLLOwiNG Statb Décisions. 

The question whether a carrier can stlpulate for exemption for liability for its own 
négligence is a matter of gênerai law, upon which the fédéral courts will exercise 
their own judgment, independent of state décisions, although jurisdiction attaches 
meraly by vlrtue of the citizenship of the parties, and the contract was made and 
to be performed within the etate. 

In Equity. Bill by Dan P. Eells, trustée, etc., against the St. Louis, 
Keokuk & Northwestern Railway Company. Intervening pétition by Isaac 
Kelly against the receiver, W. W. Baldwin, to recover the value of a horse 
alleged to bave been killed by the receiver's négligence while in course 
of transportation. Heard on exceptions to the master's report. Over- 
ruled. 

W. J, Roberts, for intervener. 

if. JET. IHmble and Pcdmer Trimhle, for receiver. 

WooLSON, District Judge. Pending the proceedings in the original 
action, Isaac Kelly, by leave of the court, filed his pétition of inter- 
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Véntedli agàîtost'W. W. Bialdiffîn, aë rëceiver ofthe défendant railway 
<iôiiipàtiy. Hià cause Of action is, ih substance, that aboùt Augùst 6, 
Î887, aud #hile àaid Baldwin, as rédeiver, was operaltîng said lihe of 
railway, intervérierwas the owrier of a vàluable horsé, of the value of 
$Î;5<!)G', whibh iniervénet delivered to said receiver foi* transportation 
oVet'sàid feilvvïiy;'and''tbat, while beîng so transported, said horse, by 
thébàtèlèfenessaiid négligence of said ireCeiver, was injured and damaged 
in ^the sûm of $1,200, for which intervenèr demands judgment. An or- 
dèfbf référencé to the màster was entered. Défendant receît'er's answer 
(£6 fàJ:^ âô- affectiug thô question now ùnder considération) isiUeges that 
èàîd liD¥ôé vj-àa shipped aS a commoh horse, and not as a vàluable horse, 
àûd at tee usuâl tarifif for common Horges; and that the shipper signed 
a "live^stock contract," which contaihs the provision: "It is also agreed 
that thè lisibility of the Company for damage to valuâble live stock shall 
not exceed one hundred dollars fôreàch animal, except by spécial agree- 
meiit;" and thereby the liàbility; in case iaid horse was damaged, was 
liihited lô $100; and that said shipper uriderstood that hé was shipping 
teid bo^sô bi a valuation of $100, aUd that if he shipped said horse at a 
greater valuation he would hâve to pay a greater rate than the rate he 
did pay. To so niuch of said answer as sets up that the shipper "un- 
derstood" the shipping to beat the valuation of $100, and that the ship- 
ping at a higher valuation would compel the payment of a higher rate 
than that paid, the intervenèr filed exceptions, on the ground that the 
writihg sët^ ùiï was cônclusive; and to the contract littiitdtion set up he 
excepts on the ground, that the receiyer cannot thus liniit his liabilit}' for 
négligence. The master heard counsel upon thèse exceptions to answer, 
and bas filed his report sustaining them. To this report the receiver 
bas filed exceptions. .Tbe oniy matter now to be decided is raised by 
the exceptions to the hiaster's report. 

Coùfa^el dp i^ot disagrèe that under the authority of Hart v. Railroad 
Go., 112 U. S. 331, 5 Sup. Ct. Rep. 151, a public carrier may agrée 
with the shipper as totîia valuation bf the property carried; and that 
sueh valuation, forming,the basis ofthe chargea by the carrier, and in a 
contract ftiilly niade and agreed to by the shipper before the shipment 
is entered upon^ is binding on the shipper, and limits the extent of his 
recovery, even as against the négligence of the shipper. The receiver 
contends that the contract above quoted is within the rule announced in 
the Hart Case. The master's finding is adverse to this contention, and 
hôlds this contract provision is, in èiffect, an attempt to stipulate against 
the conséquences bf the carrier's négligence, and not an agreement as to 
valuation. Counsel for receiver do not in their brief combat the propo- 
sition that a public carrier may not by contract stipulation exempt him- 
self from the conséquences of his négligence. But they contend that the 
contract in question, taken in connection with the averments of the an- 
swer, makes an agreed valuation of the property, and therefore conforma 
to the Hart Case, supra. 

The averments of the answer cannot be permitted to enlarge the con- 
tract provision. The answer contains no allégations entitling the receiver 
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to a reforming of the contract. Ail previous and contemporaneous verbal 
negotiîitions and agreements are merged in the contract, and the con- 
tract cannot be varied or enlarged by paroi testimony. It must stand 
or fall by its own plain terms. 1 Greenl. Ev. § 805; Ang. Carr. (4th 
Ed.) § 229; Dehware v, Irm Go., 14 Wall. 579; Hart v. Railroad Co., 
112 U. S. 331, 5 Sup. et. Rep. 151; Gilbert v. Plm Co., 119 U. S. 491, 
7 Sup. et. Rep. 305. 

In determining the question presented, with référence to the contract 
provision attempting to exempt the carrier from the conséquences of his 
own négligence, regard must be had to the pleadings herein and the 
issues thereby presented. This action does not grow ont of any liability 
of the. reçeiver other than that of négligence. The pétition of interven- 
tion countson négligence of the reçeiver, and on négligence alpne. And, 
however gj;eatly the intervener may hâve been daniaged, yet, if the dam- 
age was occasioned from any other cause than négligence, the intervener 
cannot recover herein. Whatever might, therefore, be the effect of the 
contract provision in any case not founded on the carrier's négligence is 
foreign to the question under considération. The only question tobe 
determined is whether this contract provision is valid and enforcea.ble 
against the intervener when the property shipped has been damaged 
through the receiver's négligence. 

The contract of shipment was made and shipment wholly performed 
within the state of Missouri, and counsel for the reçeiver haye cited 
certain casçs decided by the suprême courts of Missouri and Illinois, 
which are claimed to be décisive in favor of the receiver's position herein. 
However highly we may regard the décisions of those courts, and the 
learning manifested in their décisions, it is unnecessary to examine thèse 
cases; for the suprême court of the United States, by an unbroken Une 
of décisions e^tending through many years, and in cases wherein was 
involved the liability of a common carrier, has established the rule 
that the right of a carrier of goods or passengers, by land or water, 
to stipulate for exemption from liability for his own négligence, is not 
a local question, upon which the décision of a state court must con- 
trol; but that such question is a matter of gênerai law, upon which 
the courts of the United States will exercise their own judgment, even 
when their jurisdiction. attaches only by reason of the citizenship of the 
parties, in an action at law, of which the courts of the state hâve con- 
current jurisdiction, and upon a contract made and to be performed 
within the state. Myrick v. Railroad Co., 107 U. S. 102, 1 Sup. Ct. 
Rep. 425; Railroad Cb. v. Lockwood, 17 Wall. 357; Bûcher v. Railroad 
Co., 125 U. S. 555, 8 Sup. Ct. Rep. 974. And see lAverpool à- G. W. 
Steam Co. v. Insurance Co., 129 U. S. 397, 9 Sup. Ct. Rep. 469, and 
cases cited therein. 

Scruggs v. Railroad Co., 18 Fed. Rep. 318, was an action tried in the 
eastern district of Missouri to recover full value of goods lost by fire 
through the carrier's négligence, while being carried over the Une of the 
défendant. The bill of lading provided that, unless the shipper had the 
values of his packages inserted in the bill of lading given him, the car- 
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rier wouM ûot bë liàbl© èrirespônsible fer an amount exéeeding $500 on 
each packagô. Nô Values Vère insertëd M the bill 6f lading for the ship- 
ment in suit. Judgtti^Ht for $4,077. ' In this decisiôû judge Tbèat, 
in deciding against thé cârrier's contention that the shipper should be 
limited in his recovery to $50 per package, says: 

"Thé évidence dlsclôséd tliat the loss waa caused by the négligence of the 
défendant. * * * The loss havingoecurred through the négligence of the 
défendant,, plaintifEs are entltled to recover the fuU value of the goods for- 
warded. vyith interest." 

The judgtnent just Oited finds abundant support in Hak v. Railroad 
Co., mprU. Prévious to the décision of the Hart Case there had existed 
much disagreement among the courts of last resort in several states, in 
their holdinésiu this question; and there yet obtains in a few states a 
différent doctrine fromtiiat'annouttéed in the Hart Case. But the well- 
considerëd and elaboWiteïy argued opinion in the Hart Oàse, reeeiving, as 
itdid, the unanimous Concurrence of ail the justices of that éminent court, 
has dotteïntichtowàrds'bringing American law to thé gênerai acceptance 
of the doiGftriîle thërein>tahnoûnced. ïû the Hart Case ttie live-stock con- 
tract, Which oôû^iiutedi thë bill of lading, was signed by the shipper, 
and provided, atnong 'Otber provisions, that the rate of freight therein 
named was paid, " on condition that the carrier assumes a liability on 
the stock to tbe extfefttof thé folloT*îng agreed valuation: If horses or 
mules, not ëxçèeding $200 each; if eattie or coWs, îlot exceeding $76 
each," etc. ■ The live 'stock shippiéd, for whûse injury damage was 
claimed in thàt action, w^ene valuable horses and otber property . Plain- 
tiff, Hart, claimed as damages $15,0d0 for one hoitee killed, and $3,500 
for the otber four horses injured; Thô base was tried bëlow in the east^ 
em district of Mifesouri, and the ruling of Judges McCkàby and Treat, 
upon the validity of thiâ eontract provision, and sustaining it, is found 
in 7 Fed. Eep. 630. In delivering the ruling (page 632) the circuit 
court say: "The only question hère is whether à màn who delivers live 
stock to railroad company, to be transported upon cal?s, bas a right to 
stipulate with the company concerning the value of thé property." And 
testing the eontract by the rule laid down in Railroad Co. v. Lochwood, 
mpra^ that the limitation must be reasonable in the eye of the law, the 
circuit court, speaking through Judge McCrary, sày that "I do not 
see anything in it contràfy to equity and fair dealing;" and thereupon 
the ruling is madë "that the recovery must be limited by the amounts 
fixed in the coUtract," and the charge to the jury is made accordingly, 
and a verdict directed in accordance with the charge. In the suprême 
court no question is raised by counsel save that pertaining to the validity 
of the eontract provision ànd the correcthess of the charge below, (112 
U. S. 331, 5 Sup. Ct. Rep. 151;) that is, the right of the carrier to 
limit, throUgh the provision in question, its liability for damages caused 
by its négligence as a ëctrûtnbn carrier. The previéus décisions of that 
court had left no doubt 'aS to the genèîàl doctrine obtainingin the United 
States courts thatwMlëiia eommon carrier might, by specialcontract, 
limit other commôniîaw liability, hé Could not stipulate for exemption 



EELLS ». Sï. LOUIS, K. & N. W. RY. CO. 907 

from the conséquences of his négligence. York Co. v. Central R. Co., B 
Wall. 107; Railroad Co. v. Lochnood, supra; Bank v. Express Ca., 93 U. 
S. 174; RaUroad Co. v. Stevena, 95 U. S. 655. 

And in the later cases the doctrine of the Lockwood Case, suprn, 
(and which Judge MgCrary recognized in the Hart Gbte, belowO had 
been approved and followed, that no exemption from responsibility 
could te made by the carrier except such as was just and reasonahle 
in the eye of the law; and that it was not jast and reasonable, in the 
eye of the law, for a common carrier to stipulate for exemption from 
responsibility ;for the négligence of himself and his servants. In com- 
plète harmony with this doctrine, the suprême court, in the ffart Case, 
swpra, recognized the rule that where the shipper, by imposition and 
fraud, misrepresented the nature or the value of the article shipped, 
he destroyed his claim to indemnity; he had thus attempted to deprive 
the carrier of the right to be compensated proportionately to the value 
of the article and the risk thereby assured, and had lessened the vigi- 
lance which, it. may be properly assumed, the carrier would otherwise 
hâve exercised. Therefore it is but reasonable to permit the carrier to 
urge a corresponding qualification of the liability which, otherwise, the 
law would fasten upon him. And with référence to the contract provi- 
sion in the Hart Case, the suprême court, speaking through Justice 
Blatchford, say: 

"It is bu^ just to hold the shipper to his agreement, fairly made as to value, 
even wben the loss or injury bas occurred through the négligence of the car- 
rier. * * * The agreement as to value, in this case, stands as if tlie car- 
rier had a9ked the value of the horse, and had been told by the plaintifï the 
sum inserted in the contract. The limitation as to value ha» no tendency to 
exempt from liability from négligence. It does not induce Want of care. It 
exacts from the carrier the measureof care due to the value axreed on. * * * 
The shipper is estopped from saying that the value is greater. The articles 
hâve no greater value, for the purposes of transportation betweefl the parties 
to the contract, * * * It is just and reasonable that sucbia contract, 
fairly en tered into and where there is no deceit practiced on the shipper, 
should be uphéld. There is no violation of public policy." 

Thèse extracts from the opinion in the Hart Case may be properly taken 
as a basis upon which is reached the décision by the. court announced 
(112 U. S. 331, 5 Sup. et. Rep. 151) in the following words: 

"The distinct ground of our décision in the case at bar is that where a con- 
tract, of the kind signed by the shipper, is fairly made, agreeing on a valua- 
tion of the property carrled, with the rate of freight based on the condition 
that the carrier assumes liability only to the extent of the agreed valuation, 
even in case of loss or damage by négligence of the carrier, the contract wili 
be uplield as a proper and lawf ul method of securing a due proportion be- 
tween the amount for which the carrier may be responsible and the freight he 
receives, and of protecting himself against extravagant and fancif ul valua- 
tions." 

In the case at bar, the contract provision neither states nor -attempts 
an agreed validation of the animal shipped. Whether the animal is of 
$100, $1,000, $10,000, or other value, the contract is silent. But the 
contract expressly provides for a limitation of liability to $100, without 
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référence toihe valuation of the animal shipped; and for the négligent 
killing of a horsé of tho value of $10,000, at time of shipment, there 
could be recovered, if the contract provision be upheld, no greater dam- 
ages than for a horse of but $100 in value. Such a contract cannot be 
said to be, in thè eye of the law, just and reasonable, in its attempt to 
limit the responsîbility for the négligence of the carrier. When tesjted 
by the extracts above given from the Hart Case, the failure of the con- 
tract in case at bar to meet that test becomes strikingly manifest. "The 
agreement as to value in this [Hart] case stands as if the carrier had 
asked the value of the horse, and had been told by the shipper the sum 
inserted in the contract." The exceptions to the master's report are 
therefore overruled. 



Cbntbaï. Trust Co. of New York et al. v. Wabash, St. L. & P. Ry. 
Go., (St. Louis, K. & N. W. Ry. Co., Intervener.) 

ICircult Court, 8. D. lowa, E. D.) 

Kailroat» Companies— Rbobivbbb— Liabiutt on Contracts. 

The W., St. L. & F. By., as assignée of the M., I. & N. By., held a half interest 
I in a certain bridge and pièce of track, thé maintenance and repair of which was 
provlded for in a gênerai contract with the other joint tenant. Beoelvers of the 
W., St. L. &P., including its leased Unes, among them the M., L & N., were ap- 
pointed, and made a spécial contract for spécifie repairs, whioh were made by the 
joint tenant in accordancétherewlth. Tbereafter a spécial receiver for the M., I. 
& N. was appointed. Held, that the reoeivers of the W., St. L; & P. were liable 
as such for the repairs, thoQgh as against the M., I. & K. they mlght hâve had a 
good claim therefor. 

In Equity. Pétition of intervention by the St. Louis, Keokuk & 
Northwestern Railway Company, to assert a claim against Solon Hum- 
phrey and Thomas E. Tùtt, as receivers of the Wabash, Sf. Louis & 
Pacific Railway Company. Order for payment of claims. 

H. H. Trimhle and Palmer Tiimble, for intervener. 

James C. Davis and Frank Hagerman, for receivers. 

WooLsoN, District Judge. The material facts involved in the hear- 
ing of this intervention are not in dispute. In April, 1882, the St. 
Louis, Keokuk & Northwestern Railway Company, the intervener 
heréîn, (and who is herfsinafter spoken of as the St. Louis Company,) 
owned a line of track extending southward from the city of Keokuk, 
lowa. The Wabash, St. Louis & Pacific Railway Company, (herein- 
after spoken of as the Wabash Company,) was at that date operatipg its 
railway south from Keokuk, and was the assignée and lessee of the Mis- 
souri, lowa & Nebraska Railway Company, (hereinafter spoken of as 
the Missouri Company.) Said Wabash Companj' l'as such assignée and 
lessee of said Missouri Company) and said St. Louis Company were the 
joint owners of a bridge oVer the Des Moines river; and said line of 
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track, owned, as above stated, by the saîd St. Louis Company, led to 
said bridge at its north, and also at its sOuth, end. In April, 1882, 
said Wabash Company and said St. Louis Company were both using 
said line of track — or about seven miles thereof — and said bridge; and 
at that date entered into an agreement whereby said Wabasb Company 
agreed to pay a certain rental for use of said track, and said two com- 
panies, the St. Louis and Wabash, therein agreed upon certain terms 
for the maintenance and repair, among other matters, of said bridge so 
jointly owned and used by them. In May, 1884, Solon Humphrey 
and Thomas E. Tutt having been appointed receivers of said Wabash 
Company, including its leased Unes, an ancillary order to same effect 
was entered in this court. Among the leased lines operated by the said 
Wabash Company, and which passed into the control of said receivers, 
was the line of said Missouri Company. And said receivers continued 
to use the seven miles of track and bridge which, prior to their said ap- 
pointment, said Wabash Company, as assignée and lessee of said Mis- 
souri Company, had been using jointly with saîd St. Louis Company. 
In December, 1884, it bècame necessary to repair said bridge. An 
agreement in writing was entered into between said St. Louis Company 
and said receivers, whereby said St. Louis Company was to make the 
necessary repairs, (which had been specifically agreed upon,) and one 
half the cost thereof was to be borne by the St. Louis Company and the 
other half was to be paid by said receivers^ The repairs were begun in 
December, 1884, and concluded in June, 1885, amounting to $533.59, 
being $266.79 to each of said contracting parties. On July 2, 1885, 
and pursuant to due order of court, said receivers, Humphrey and 
Tutt, turned over to Thomas Thatcher, who was on that day duly ap- 
pointed receiver of the property of said Missouri Company, ail the prop- 
erty of said Missouri Company which said receivers of the Wabash Com- 
pany then had in their possession, and which included said half interest 
in said bridge. Thereafter said Thatcher, as receiver of said Missouri 
Company, operated the road of bis company — including said bridge — 
until bis discharge as receiver, which occurred some months thereafter. 
The St. Louis Company presented to said Receiver Thatcher a bill of 
one half of said repairs to said bridge. He refused to pay same, claim- 
ing that the Missouri Company had never agreed to pay any part of it; 
and, Receivers Humphrey and Tutt rêfusing to pay any part of said re- 
pairs, claiming that the repairs were a charge upon the property of the 
Missouri Company, the St. Louis Company, by leave of court, bas in- 
tervened in this action, and the question now presented is whether, un- 
der the facts above recited, the St. Ijouis Company is entitled to recover 
from Receivers Humphrey and Tutt one haJf of said repairs. 

The necessity for the repairs is conceded. Before the repairs were 
commenced, the St. Louis Company and the receivers of the Wabash 
Company agreed on the spécifie repaire to be made, and in writing each 
party agreed to pay one half of the co.st thereof. The correctness of tba 
bill is not disputed. The sole question is whether Receivers Humphrey 
and Tutt are liable therefor. Counsel for the receivers argue the ques- 
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^ion from the stançigpipt of tbe pereonal Hahility of Messrs. lîiiinphrey 
ari^Tutt, But the^pfèanii^gs apd agr^<i statement of fapts do not pre- 
^^çtsilqhp, question^. If Hn "'■'îer herçib m^ù stand, against them per- 
"spi^ally, the décision' M tB^ court would tie of a diffeJènt nature, If th& 
court finds for the jinteci^enêr, such findjng, under the pleadings, must 
be )îgaji)st the parties. és; recei vers, and not personally. The repairs 
wefieniade and biU foi* riepairs încurred ^hile said receivers were in pos- 
session of the line ôf thé, Missouri Company, and were operating the 
Wabash ti^îns over the saiid seven miles of track and of said bridg^. 
HadtbeWabash Company heen directjy^that is, throUjgh its own om- 
cia.ls, iand not throug^ réçeivers — go pperatipg its line, ,aqd made with 
the St.IiOuis.CQmpahy th&contract for rèpairs, which the rçceivers made, 
and hy jiûutual consent pf, the Wabash^nd the Missouri Companies the 
lease— ItoiïÏ the Missouri to the Wabash Company — h^^. been termi- 
flated pu, jthfi d^y the said Missouri liniç actually passed put of the pos- 
seé^iqi^ pf the Wabash ^reç^i vers, the tVàbash Company would hâve been 
liablçl|tp,;the St. Louis Çprnpany for tbe berein presented. Of thia 
there can be no doubt. Why , then, shpuld not the bill bë valid against 
tbe récçivérs of the Waba^h Company? It is argued by counsel for the 
receivers that the receiver of the Misspj^|i Cpmpany, thougb appointed 
subséquent to the compilation of the répa|rs, should pay this bijl, since 
(the argument insists) the expenditurçiSj wei;e for the bénefit of the prop- 
erty of the Missouri Company. This argument n^ight be potential wère 
we considering as betwèen the Wabash Company or its receivers, and 
the Missouri Company or its receivers, the question qf appprtioning to the 
Missouri Company any expendïtures or liability iucqrred by the Wabash 
Company for the betterment of the Mf^souri property.., Had thé Wa- 
bash receivers paid the amount of the bill, tbey mîght with , force 
bave pressed, as against.' said Missouri Company, the justice of char- 
ging such payment against the property of the Missouri Compfl;ny, 
and the injustice, as to the Wabash Company, of having the bill paid 
out of Wabash funds. Such apportionment might bave been emi- 
ncntly proper, as between lessor and lessee, in adjusting their rela- 
tions on termination of the lease. Bu,ti why should the St. Louis Com- 
pany be cpmpelled to look tp the Missouri Company or its receiver for 
payment? j 3^he original çontract for keeping this track in repair the 
St. Louis ^{(âeV^'ith thç Wabash Company. The speciÊc and express 
çontract fp^rêpair to the, bridge it made with the receivers of the Wa- 
bash Comp{^^y, And thèse receivers, in writing, and in advance of the 
repairs, agreed to pay ontfs hîdf, of the cosi of the repairs. Thèse re- 
ceivers righi[.ly exercised tpeir authority in so contracting. The repairs 
were not large ip expCnsé, and were necessary to safe opérations of the 
road. Relying on the strength of the agreement with tbe Wabash Com- 
pany, the: St. Louis Company made the repairs. The Wabash receivers 
stood by andsaw the repàw"? made, and their liability therefor as re- 
ceivers rend ered complète; and, after this liability had a,ttached to their 
receivership, thej' turn pver the Missouri line to the ireceiyer appointed 
therefoij but they retain the receivership of the Wabash Company;, 
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and their liability for the repairs, made undér theîr contractj lawfully 
entered into by them as receivers of the Wabash Company, became and 
remained a liability binding upon the trust in their hands, ànd noth- 
ing bas been shown relieving this trust from the liability thus in- 
curred. 

Let an order be entered, directing the payment to intérvener by Selon 
Humphrey and Thomas E. Tutt, as receivers of the Wabash, St. Louis 
& Pacific Railway Company, and out of and against any property in 
their hands as such receivers, of the sum of $266.79, with interest 
at 6 per cent, from April 27, 1886. 



Northern Pac. R. Co. v. Kranich. 

ICircuU Court, D. Montana. November 14, 1803.) 

' EJECTMBNT— Adverse Possession— LiMiTATioîr—PiJBUo Lanbs. 

In ejectiuent to.recoyer land situated in Montana, an admiBslou In the answer 
tbat ttietitle is in the United States is not Inconsistent with a plea of the statute 
' ot limitation, for posseësion held in subordihation to the tiûe of the United Btatés 
may be adverse as to ail others. 

At Law. Action in ejectment by the Northern Pacific Railroad Com- 
pany against Ernst Kranich, On motion to strike from the answer al- 
leged inconsiatent averments. Overruled. 

F. M. Dudley ma W. E. QicUm, for plaintiff. 

H. 0. Mcintire, for défendant. 

Knowles, District Judge. Plaintiff commenced a suit against the 
défendant in the nature of an action of ejectment to recover the posses- 
sion of certain real estate, The complaint is in the usual form, show- 
ing the ownership of plaintiff, the entry and ouster by défendant, and 
the rétention and possession of same by him. The answer dénies the 
ownership of plaintiff, and admits possession in défendant. The answer 
sets up as new matter the statute of limitation, and also facts showing 
that the défendant had applied to enter said land under the pre-emption 
laws of the United States, and the contest upon this application of défend- 
ant, and the ruling of the register and receiver of the United States land 
oflBce at Helena, Mont. , in bis favor. Plaintiff filed its motion to strike 
out this clause in said answer setting up the statutes of limitation, on 
the ground that the same was inconsistent with the allégations in the 
sixth clause of the answer, which shows that défendant did not claim 
said land adversely as against the United States, but under and in sub- 
ordination to its laws, and acknowledged its title to the same. 

It is admitted that the gênerai rule is that, in order for one to make 
eut a title by adverse possession, the person so claiming must claim 
title to the premises posséssed as against ail others. MaCracken v. City 
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ofSan Francisco, 16 Cal. 591. It is true that the décision is Jimited in 
tfais case to the possession maintained under color of title. But I am 
una^)!© to find any différence upon this point as to whether a person en- 
tées ui^der color of, title pr without. Perhaps a better way of stating 
the nature of claim as to title that should be made by one claiming ad- 
yersely land is that he should claim as owner. The fact that he admits 
that anpther is owner, or does not claim title against ail others, would 
generajly be insufficient. There is nO doubt that in the answer défend- 
ant admits ownersl^ip of the property iu the United States. Is there 
any exception as 1o the gênerai ri^le-.! iiave stated? I think in ail of 
the western states there is an exception thereto. If a party claims title 
to land hère against ail persons but the United States, that is sufficient. 
This view is recognized in the cases of Francoeur v. Newhouse, 43 Ped. Rep. 
236; Hayes v. Martim, 45 Cal. 563; McManus v. O'SuUivan, 48 Cal. 15. 
In this State I am satisfied the riile, is w^ll established not to allow, 
as a plea of title in a third party, à'plèa of title in the United States. 
For many years no one in Montana he^ title tp real property against 
the United States. The admission, theh, that the title to the property 
was in the United States iras not at, ail inconsistent with the plea of the 
etatnte of limitations by défendant as against plaintiff, and the two dé- 
fendes lÉ"?» not inconsistent. Foir thèse, reasons the motion of plaintiff 
to fitxite out is overruled. 



Chicago & N. W. Rt.Co. d, Osbobnb. 

Samb v. Junod d al. 

ÇCircuit Court nf Appeals, Élghth Circuit. Ootober 17, 1893.) 

Nos. 67, 68. 

1, Cabbteks— Intbrstàtb eoMMÈBCB— Long akd Shokt Hauls— Joint Taeifp 
Katbs. 

Where two railroad companies owning connectiog Unes of road unité in a 
joint tlirough tarifif, they form for the connected roadà a new and independent 
liné, and tlie tlirough tariS on the joint line is not the standard by which the 
separate taris of eitherçotup^ny is to be measured'in determining whether 
such sepàrate t^riff viol^tçs Act Feb. 4, 1887, § 4, which forbida greater com- 
pensalioo for à Shorter than for a longer haul. 48 Fed. Rep. 49, reversed. 

S. Samb -PtJBLiCATroN op Joint Taeiï'f Rate— tNoncompbting Point. 

Under section 6 of thé Interstate commerce law, (Act Feb. 4, 1887,) and the 
order of tt»e commission of June 21, 1887, relating to the publication of joint 
tariffs, it is nbt nocessary f6r uither of the Connecting lines to publish their 
joint tariH at a noncompèting point, or to volunteer information of such tariÉ 
to shippers. 

In Error tp the Circuit Court of the United States for the Southern 
District pflowa. 

At Law. Actions by John Osbome and H. A. Junod and another 
agiiinst the Chicago & Northwestern Railway Company for damages for 
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violation of the long and short haul clause of the Interstate commerce 
law. Verdicts and judgments for plaintiffs in both cases. The charge of 
the court to the jury is reported in 48 Fed. Rep. 49. Défendant brings 
error. Eeversed. 

Statement by Beewee, Circuit Justice: 

The (Refendant in error, plaintifE below, recovered a judgment in the circuit 
court of the United States for the southern district of lowa for the sum of $235 
for allegëd oVèrcharges on corn shipped from Scrauton, lowa, to Chicago. The 
action Was bronght nnder the interstatè commerce act of February 4, 1887, (24 8t. 
p. 379.) The facts material to the inquiry are as follows: 

The défendant owns and opérâtes a railrOad from Missouri Valley, a towo on 
the ■western border of lowa, to Chicago, 111. Scranton is a town in lowa on the 
line of this road, 88 miles east of Missouri Valley, aud therefore so much nearer 
Chicago. The Fremont, Elkhorn & Missouri Valley Railroad Company owns 
a railroad running east and v/est throngh Nebraska, and Connecting with the de- 
fendant's road at the town of Missouri Valley. Blair, Neb., is a point on that 
road. 13 miles west of Missouri Valley. While the Fremont, Elkhorn & Missouri 
Valley Railroad Company is an independent corporation, a majority of ils stock 
beloDgs to the défendant company, and thus the défendant company contrôla its 
opérations. 

During the month of January, 1888, there was in force a local tariff of rates 
charged on the défendant's road. This local tariffl was duly published in Scran- 
ton. In accordance with it, the rate from Scranton to Chicago on corn was 18 
cents per 100 pounds. Ail shippers shipping simply to Chicago paid that rate. 
The plaintiff, among others, made sundry sbipments, and was charged and paid 
Buch sum. Thére was, so far as appears, absolute uniformity of rate as to ail 
such local shipînents. At the same time the tariff on corn shipped throngh from 
Blair, Neb., to New York city was 38i cents; to Boston, Philadelphia, and Balti- 
more, sums slightly above and below this figure. This throngh rate was made 
up in this way: Sy agreement between the défendant and eastern companies. 
corn was shipped through to New York from Turnerand Rochelle, twosmall sta- 
tions on the défendant's road, one 30 and the other 70 miles west of Chicago, for 
37i cents, Si cents of which went to défendant, and the balance to the eastern 
companies; and by agreement between the défendant and the Fremont, Elkhorn 
& Missouri Valley Railroad Company, the rate from Blair to Turner and Rochelle, 
on corn shipped to New York, Boston. Philadelphia, or Baltimore, was 11 cents. 
In other words, by thèse agreements of the several companies a through rate was 
flxed on corn shipped from Blair to New York and other eastern cities; and of 
that through rate the défendant company received, for carrying the whole line 
of its road, less than the local tariff of 18 cents, charged from Scranton to Chi- 
cago. This joint tariff was not published at Scranton, and no knowledge of it 
was given to orpossessed by the plaintiff until February 24th; and until that time 
he made no application for shipment beyond Chicago. Thereafter he shipped to 
Boston, and received the beneflt of the through tariff. 

W, C. Goudy and N. M. Hubbard, for plaintiff in error. 
0. C. Nourse and C. L. Nourse, for défendants in error. 
Before Beewer, Circuit Justice, and Caldwell and Sanboen, Circuit 
Judges. 

Beewee, Circuit Justice, (ajïer stating the facts.) This case must be 
determined exclusively by the provisions of the interstatè commerça 
law, as it was originally passed and before any amendment. No ques- 
tion was submitted to the jury, and no évidence was offered, as to 
whether 18 cents was or was not in fact a reasonable rate for carrying 
corn from Scranton to Chicago. The theory of the plaintifif's case was 
that the défendant company had violated the fourth section of the act, 
by charging more for a short than for a long haul; and, of course, if it 
had, it is liable to the plaintiff. 
v.52p.no.ll— 58 
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Wè do not care to ènfief Into any extenâéd discussion of the interstate 
côrijndèrce act. It was'^iié first effort df thé gênera! govérnttiènt to regu- 
îate tbé'gfeait transportatibn business of the countïj^. "That business, 
though of a quasi public nature, and therefore subject to governmental 
régulation, has, as a matter of fact, been carried oh by priva te capital 
throùëh corporations. The fact that it was a quasi publie business al- 
ways prevented theowh^rsbf capital invested ii^it from charging, like 
owners Ofï other property, any priée they saw fit for its use. A reasonr 
able copt^pensation waa .àll that they cotild exact, and he who felt ag- 
grieyedtjy a charge could always invofee the aid of the courts to protect 
himself against it. With him, however, lay the burden of proving the 
fact tJifttlÉHé charge was uhreaspnable; a burden which ail expérience 
shows was onerous, and ;therefore seldom ujidertakeo j the party aggrieved 
preferrfOjg to submit to thëovercharge, rather than go to the expense and 
time çfiÇJoiitjÇsting it. ïïénçe the effort9 by state^hd nation to establish 
limita of charges, and means of évidence of easy and accurate ascertain- 
mént. ' . ^l^ile it is thé'âuty of the courts to see thaj; the provisions es- 
tablis^Hçd'!by cbngress ar!e^not frittered away on. iéchnical or trifling 
groundSi yèt itis also equftlly theirduty to see that suoh a législation is 
nôt cà,l?)îîèf j bÉjJ^ond its deàrscope, and that the owhers of private capital 
inveatedi W i^th-e business pf transportatîpn be not desprîyed of their liberty 
of cbn^iwct Hhd right of control any further than the lawmaking power 
ha^:Wpidfd,that'they;^l^wldbe, ,,, ■,;,■' ''"'..■' 

Wim thèse preliminary observationé.we remark; . 

\K*iBiï 'That congress has not attempted to require that the tariffs on 
jall.jr^àiiîSbéHiniform; noir has it attémptéd to placé a limit in figures 
beyondwhich no Company may go in its charges. The laws of business 
and bfcibnipetitiion hâve, as y et, been deemed sufficient restraints in that 
direction. TbéRôckljsjand is, betweén Chicago and the Missouri river, 
a parallel and competijïg road with the défendant company; yet.there 
is liôtbihé ih the commeré'e act which; CiOmpels either company to charge 
for through or local transportation the same as its çompetitor. Either 
company may reduce its rates as far as it pleases below what is reason- 
able and a fair compensation for the service without violating the act; 
and such réduction compels no change by its cômpetitor or any other 
company. This is obviouS frorn a mère reading of the act. 

Secondly. That, where two companies owning Connecting lines of road 
unité in a joint through tariff, they form for the connected roads prac- 
tically a new and independept line. Neither company is bound to ad- 
just its own local tariff to's'uit the other, nor compellablè to make a 
joint tariff with it. It may insist upon charging its local ratés for ail 
transportation over its lihé. If, therefore, the two companies by agree- 
ment make a joint tariff over their lines, or any parts of their lines, 
sùch joint tariff is not the basis by Which the reasonableness of the local 
tariff of either line is determined. To illustrate: On the defehdant's 
road, the distancé from Turner to Chicago is 30 miles; on thé Laké Shore 
line, from Chicago to Cleveland it is two. or three hundred miles. The 
défendant company may charge 15 cents for transpoirting grain the 30 
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miles from Tumer to Chicago, providing that be in fact only a reason- 
able, charge for the service, although the Lake Shore Company charges 
no more for transporting it from Chicago to Cleveland; and tlie fact that 
the rate on each Une is 15 cents for the distance named will not prevent 
the two companies from making a joint tariff for grain shipped from 
Turner to Cleveland, pf 12 cents; less than the local tarifF of either. 
That we may not be misunderstood, we do not mean to intimate that 
the two companies, with a joint line, can make a tariff from Turner to 
Cleveland higher than from Turner to Buflfalo, or any other interme- 
diate point between Cleveland and Buffalo; for when the two companies, 
by their joint tariff, make a new and independent line, that ne w and in- 
dependent Une may begome subject to the long and short haul clause. 
But what we mean to décide is that a through tariff on a joint line is not 
the standard by which the separate tariff of either Company is to be 
measured or condemned. 

This proposition may not be as obvions as the former, and y et acare- 
ful study of the act leaves no doubt of its correctness. In the first sec- 
tion a définition is given of the term "railroad," which, in addition to 
bridges and ferries, includes "also ail the road in use by any corporation 
operating a railroad, whether owned or operated under a eontract, agreë- 
ment, or lease." A joint tariff does not bind road to road in the sensé 
that the two are used or operated by either corporation. There is nei- 
ther unity of , pwnership nor unity of opération, but only a singleness 
of charge, and a continuity of transportation over Connecting roads. 
Neither is there any mandate to Connecting companies to surrender any 
control over their own roads, or to unité in a joint tarifif. "Reasonable, 
proper, and equal facilities for the interchange of trafBc" are commanded 
bythethird section; butwith the proviso: "This shall notbe coustrued 
as requiring any such common carrier to give the use of its track or ter- 
minal facilities to another carrier engaged in like business." No power 
existed at common law, and none is given by the act to court or com- 
mission, to compel Connecting companies to eontract with each other, 
to abandon full control of their separate roads, or to unité in a joint 
tariff. Express Cases, 117 U S. 1, 6 Sup. Ct. Rep. 542, 628; 'Ken- 
tucky & I. Bridge Co. v. LouimUe & N. R. Co., 37 Fed. Rep. 567; 
Little Rock & M. R. Co. v. Si. Louis, I. M. & S. Ry. Co., 41 Fed. Rep. 
559. The whole matter is left to the voluntary action of the companies; 
and, in forming by agreement any joint tariff, the basis of division and 
the proportion of moneys each shall take is also a matter left to their dé- 
termination. 

The denunciation of the fourth section is against each separate com- 
mon carrier, for its violation of the "long and short haul" clause on its 
own line. The language is: 

"That it shall be unlawfnl for any common carrier, subject to the provisions 
of this act, to charge or receive any greater compensation in the aggregate for 
the transportation of passengers or or like kind of property, under substantially 
similar circumstances and conditions, for a shorter than fora longer distance 
over the same line, in the same direction; the shorter being iucluded within the 
longer distancé'. " 
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The u9e of the i^ord "lîne" is sîgnîfibânt. Two carriers inay use the 
same road, biit éach bas its separate Une. The défendant may lease 
trackage rights to &ï\^ other railroad comjiikny, but the joint use of the 
same track doës not creàté the "same Une," so as to compei either Com- 
pany to graduatè its tariff by that of tbe other. 

Ftirther, by seetioù 6, every common carrier is required to print and 
publïsh at every dépôt along its own road schedules showing its rates 
and fares and charges. There is a prohibition against advancing rates 
witholit giving notice, and, in case of a réduction, notice thereof must 
be iœimediatély posted; whereas, in référence to joint tariffs, the requi- 
sitiûii is simply that each common carrier furnish to the commission a 
çopy of àJl cohtracts therefor, as well as copies of the joint târiffs; and 
power is given to the Commission to détermine the amount of publica- 
tion that shall bé required. 

Again, at the time of the passage of this act joint throtfgh tariffs were 
well khown, as well as the fact that the^ were generally lèss than the 
sum ôf the local, tariffs, and not distributed between the seyeral compa- 
nies makirig theni according to the mère matter of riiileage. In this act 
joint tâiiffs are recognized; and, if congress had intended to make the 
local tairiff .subordinate to or measured by the joint tariff, its language 
wôuld liaVé ,been clear and spécifie. 

It is wdHhy of note that in the debates which attended the passage 
of this bill through the two houses, and while this matter was under 
discussion, it was again and again said by those pafticipating in the 
debates that the Une forraed under the joint tariff of conilédting compa- 
nies was one separate and indépendant from that of either of the Connect- 
ing companies; and also worthy of note that in the actual administra- 
tion of affairs by the iïiterstate commerce commission the same thing 
has been constantly recognized. 

Applying thèse propositions to the case at bar, a conclusion is easily 
reacbed. There is no piretense thàt any shipper at Scranton, or other 
point on the défendantes Une further from Chicago than that, was charged 
less for shipping grain to Chicago than the plaintiff. In other words, 
there was no violation o^ the "long and short haul" clause by the de- 
fendant, in respect to ifs own Une; nor did the défendant, acting with 
eastern companies, on the Une made by its road in connection with 
theirs, charge or receive for grain shippéd from Scranton or any point 
west, to any eastern point, lèSs than the through tariff. In other words, 
the défendant did not, separately or in connection with other compa- 
nies, violate section 4. It avails the plaintiff nothing that he was una- 
ware of this through joint tariff at the time he made the shipments 
which are the basis of bis cause of action. No falsestatement was made 
to him. He made no inquiry in respect to its existence. The matter 
of publication was by the act, as it then stood, left to be determined by 
thè commission. Thé jJ^ovision of the statute, section 6, is as foUows: 

"Such joint rates, fftr^é. and charges on such contlnuous Unes so filed as afore- 
sald shall be made publie oy such common carriers wheh directed by said com- 
mission, in so far as may, In the judgment of the commission, be deemed prac- 
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tlcable; and said commission sball, from tlme to time, presenbe the measure ot 
publicity, wbich sball be given to such rates, fares, and charges, or to snch part 
of tbem as it may deem it practicable for sach common cturriers to publish, and 
the places in wbich they shall be published. " ' 

And the order of the commission made June 21, 1887, piovided 

that— 

"Such joint tari&s shall be' so published by plainly printing the saine hi large 
type of at least the size of ordinary ' pica,' copies of which shall be kept for the 
use of the public in such places and in such form that they can be conveniently 
Inspected, at every dépôt or station upon the Hue of the carriers uniting in such 
Joint tarifl, where any business is transacted in compétition with the business of 
a carrier whose schedules are required by law to be made public as aforesaid." 

Scranton was no competing point. No other line, so far as appears, 
touched the place; and hence no publication of the joint tariff was there 
required. Of course the défendant was under no common-law or stat- 
ute obligation to advise the plaintiff where or how he had better ship 
his grain. It fulfilled its légal obligation when it published its local 
tariff, and advised him truthfuUy in respect to any rates in respect to 
which he made spécial inquiry. 

For the reasons above stated, on the facts as they appeared in évi- 
dence, the jury should bave been instructed to find a verdict for the de- 
fendant. The judgment of the court below will be reversed, and the 
case remanded for further proceedings in accordance with this opinion. 

Case No. 68. Chicago & Northwesiem Railway Company, Plaintiff in 
Error, v. H. A. Junod and R, Y. Qulbertson, Défendants in Error, involves 
the same questions, and the same judgment of reversai will be entered. 



TozBR V. United Htates; 

(Oireutt Court, B. D. Missouri, N. J). November 16, 1893.) 

No. 7a 

1. Intbrstatb Commebcb Act— Unduk Pbeferbîîces— Joikt Thbotjgh Tab- 
rrFS. 

Where two Connecting lines agrée on a joint through tariS, auch joint tar- 
iff, or the share of it which eiiher takes, is not the standard by which to dé- 
termine whether either line violâtes, by its local rates, section 8 of the Inter- 
state commerce act, forbidding undue préférences. Èailroad Co. ▼. Osborne, 
53 Fed. Rep. 912. foUowed. 

J. BaME— YlOLATIOH OF "USDTJB PbBFBBBNCES" CLAUBB-^lHDEFIinTENBSS AND 

Uncebtaintt. 

The "uhdue préférences" clause of the Interstate commerce act is indeflnite 
and uncertain, and a conviction for its violation cannot be sustained where 
tiie criminality of the act is made to dépend on whether the jury think s 
préférence reasonable or unreasonable. 

In Error to the District Court of the United States for the Northern 
Division of the Eastern District of Missouri. 
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" George K.Tozerwasiaâieted for a violation of the interstate comtnerce 
aôtj^i (sèçti6ii 'Sj^Pfebibitiâg' UQdue pi-éterënces. The court sustainëfi a 
uemùrrer to the fourtli coùnt. 37 Féd. lièpi 635. Défendant tvas Côft^ 
viçte4, UPder the second and third coupts. For charge to jury, see 39 
Fed. "Èep. S69. The court sùhsequently denîed defendaht's motions for 
a new, trial and in arrest of judgment. 09 Fed. Rep. 904. From the 
jùdgiaentoif conviction, défendant bringserror. Reversed. 

TfUMm J. Partis, {Aldace F. Wcdkef, of counsel,) for plaintiff in er- 
^of. /[. .,'.;, ,/ ,' ■ ... , ',. ,, .'.''.' 

Gmrge î), Eeynolds, U. S. Atty. , for the United States. 

0}MrleS;,Çl(f,fiiv,:AUen, spçpial counsel, for the United States. 

Before. Bbeweb, Circuit Justice, and Çaldwell, Circuit Judge. 

Bbbwsb, Circuit JusticOi Plaintiff in error was indicted in the dis- 
trict opurt for an alleged viqlation of the interstate coiunaerce act. There 
wpre fiy© ÇQUnts iu the ijj^i^ment. The<?ourt swtained a demurrer to 
the fourth, and the défendant was found not guilty under the first and 
iifth, Ijut guilty. under the second and third, counta. The jud-^rnent of 
conviction renderedthereon was brought to this court for review by writ 
of error» , . „■ 

The facts in the case are. thèse; Tozer was agent of the Missouri Pa- 
cific Railway Company at Hannibal, Mo. That corapany operated a 
Une of road extending froin . Hannibal to Hepler, ICan. At Hannibal it 
Gonnected with the road of the Chicago, Burlington & Quincy Railrpad 
Company. ïbe two coippïiiîies, by agreement, egtablished a joint tarifi". 
By that joint tariËF sugar was shipped from Chicago to Hepler at51 cents 
a hundred pounds. The local tariflf of the Missouri Pacific Railway 
Company from Hannibal to Hepler was 46 cents per hundred. The 
joint tariff was divided between the two companies by giving to the Mis- 
souri Pacific Company 34 and to the Chicago, Burlington & Quincy Com- 
pan}' 17 cents. The Hayiiiràrd Grocer Company, a firm doing business 
at Hannibal, shipped sugars from that place to Hepler, upon which ship- 
ment the regular local rate of 46 cents was chargéd ànâ collected. They 
also ordered a Chicago firm to ship sugar from Chicago to the same point. 
This shipment was raade over the Chicago, Burlington & Quincy Rail- 
road, and upon il the joint rate, 51 cents, was eharged and paid. It 
was argued in, the trial court that the Chicago, Burlington & Quincy 
Eailroad Company inade a contract to carry the sùgàf^ from Chicago to 
Hepler, and that, after carrying them over its owii Une from Chicago to 
Hannibal, it employed the'Missouri Pàeific Companjr to carry for it the 
balance of the way, andpajd it 34 ceiits; or, to st£i,te it in another way, 
the Missouri Pacific Company eharged the Chicago, Burlington & Quincy 
Got^pàny only 34 cents foir carrying the sugars Ironl Hannibal to Hepler, 
irnile it çharged the Hs-yV^^rd Grocer Company, and others living in 
Hannibal, 46 cents for doing a like work; and it was held that this con- 
stituted a giving to one person an undue and unreasonable advantage, 
and subjected one to uiijust and unreasonable diSadvantage, within the 
denunciation of section 3 of the interstate comrt rc&a6t. Xn other words, 
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a comparison was drawn between the local rate of the one company aud 
the share which it received by agreement of the joint through rate of the 
two companies, and, the two being unequal, the agent was found guilty 
of violating the act. , 

The décision of the court of appeals of this circuit, just announced in 
the case of RaUroad Co. v. Oabome, 52 Fed. Rep. 912, precludes the 
necessity of any extended discussion, It was there held that each com- 
pany established its own tariff, and that the reasonableness of the tariff 
of one is not determined by that of ahy other. It was also held that 
two Connecting companies, forming by agreement a joint through tariflf, 
create thereby, as it were, a Une new and independent of that of either 
of the Connecting companies; and hence that such joint tarifif, or the 
share which either takes of such tariflf, is not the basis by which the 
reasonableness of its local tarifif is to be determined. It is true that in 
that case the question arose under section 4, with référence to long and 
short hauls, while in this it arisés under section 3, prohibiting undue 
and unreaaonable préférences or advantages; but still the questions there 
decided are controUing hère. If the joint through tariff of two Connect- 
ing roads is not a standard by which the local tarifif of either can be de- 
clared in violation of section 4, neither can it be a standard by which 
the question of undue préférences is determined under section 3. Be- 
«ause the local rate is in excess of the share of the joint rate, it does not 
foUow that an nndiie préférence or advantage has been given. The trial 
court seemed to recognize this proposition, for it charged: 

"Now, conceding that some différence between the local rate and the Missouri 
Pacific Railway Company's proportion of the through rate is permissible, owing 
to the différent conditions affecting the two Bhipments, the question that I sub- 
tnit to you under the second aud third counts is whether the différence shown in 
this case between the two rates of 13 cents per 100 pounda is, under ail the cir- 
cumstances of the case, a reasonable différence, or an undue and unreasonable dif- 
férence, not justifled by the différent circumstances under which through ship- 
ments from Chicago and local shipments from Hannibal are made. If you find 
that the différence in rate of 12 cents per 100 pounds is an undue and unreason- 
able différence, and, as before explained, that défendant, as agent of the Missouri 
Pacific Railway Company, Isnowingly and willfully gave the Chicago, Burlington 
•& Quincy Bailroad the advantaee of such différence in the shipment of the two 
barrels of sugar mentioned in the indictment, then you may return a verdict of 
guilty on the second and third counts, although you acquit on the flrst count. 
* * * In determining the last question submitted to you as to the reasonable- 
ness or unreasonableness of the différence between the local rate and the Mis- 
souri Pacific Company's proportion of the through rate, I give you full liberty to 
consider ail the facts, circumstances, and reasons adduced by the varions wit- 
nesses in justification of the différence shown, and I ask you to consider the 
same caref uUy and fairly, withoutany préjudice or bias whatsoever. " 

But, in order to constitute a crime, the act must be one which the 
party is able to know in advance whether it is criminal or not. The 
•criminality of an act cannot dépend upon whether a jury may think it 
reasonable or v.nreasonable. There must be some definiteness and cer- 
taiuty. In the case of BaHway Co. v. Dey, 35 Fed. Rep. 866, 876, I 
had occasion to discuss this matter, and I quote therefrom as foUows: 

"Now, the contention ()f coraplainant is that the substance of thèse provisions 
is that, if a railroad company charges an unreasonable rate, it shall be deemed a 
criminal, and punished by fine, and that such a statute is toc indefinite and un- 
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certain, no man being aUeto tell in advanqe what in fact is, or what any jury 
will flnd to be, a reasonable rate. If this were the construction to be placed upon 
this act as a whole, it Would cértainly be obnoxious to complainant's criticism. 
for DO pepal law can be sustajned unless its mandates are so clearly expressed 
that any ordinary person can détermine în advance what he may and what he 
may not do under it. In Dwar. St. 653, it is laid down 'that it is impossible to 
dissent from the doctrine of Lbtd Colie that the acts of parliament ought to be 
plBiinly ai^d clearly, and not içunningly and darkly, penned, especially in légal 
matters.' See, also, U. 8. v. Sharp, Pet. C. C. 123; The Snterprise, 1 Paine, 34; 
Bièh. St. Crimes. § 41; Lieb. fiëifm. 156. In this the author quotes the law of the 
ChinËse Pénal Code, which reads' as follows; . ' Whoever is guilty of improper 
cpnduct, i>nd of such as is contraryto the spieit of the laws, though not a breach 
of any spécifie part of it, sKalI be punished at least forty blows; and when the 
imjpl'oprièty is of a serions Wàt'urè, ■with eighty blows.' There is very little differ- 
enôéibétween such a statute and one which would make it a criminal offense to 
charge more than a reasonable rate. See another illustration in Ex parie Jackson, 
45Âa.ip." 

Àpp^yipg that doctrine in this case, and eliminating the idea that the 
thrppgbïrate is a standard of comparison of the local rate, there is noth- 
ing ta ju^tify a verdict pf guilty against the défendant. Judgment will 
thereïpjehe reversed, and )Lhe case remànded for further proceedings. 



Ctclonb! Steam Snowplow Co. et al. v. Vuican Ïeon Works. 
' (Circuit Court of Appedls, Elghth Ciràuit. Ootober 17, 1892 J 
No. 126. 

1. CONTKACTS-^MAKtrFACTTTBBR'S 'WABBANTT. 

Where a coiitractor agrées to build an expérimental machine, the flrst un- 
der a new patent, on plans to be approved by the patentée, with warrant^ 
for the workmanship and materials of his own shop, but expressly excepting 
from the warranty the boiler and other parts bought ontside, and the work- 
in? of the machine as a whole. the relative capacity of the boiler and engines 
is not a matter of the cohtractor's workmanship, nor is he liable for an error 
there in. 

2. Action on Bond— Vaujation. 

In Illinois, Tthen an expérimental machine, nearly complète, is replevied 
from the person under contract to make it, at a valaation of $10,000 by the 
replevisOT, suchTaluation is conclusive upon him in an action on the replevin 
bond, in the absence of évidence that he was misled, and made it in ignorance 
of the actual condition of the property. 48 Fed. Rep. 652, atfirmed. 
8. Samb. 

In any e^ènti where the replevisor removed the îjroperty to a distant place, 
thus makîhg a fair valuatibn impossible, and sold it and the patent right for 
$18,000, the value of the royalty, wholly in the control of the replevisor, hav- 
ing been UQknown at the time of replevin. his own valuation is conclusive 
upon the replevisor. 

In Error to the Circuit Court of the United States for the District of 
Minnesota. 

Action on â replevin bond by the Vulcan Iron Works against the Cy- 
clone Steam SnôWpIow Company and C. P. Jones. Judgment for plain- 
tiff. Motion for a new trial denied. 48 Fed. Rep. 652. Défendants 
bring error. Âffirmed. 
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M. P. Brewer, (F. B. ffart, John Day SmiÛi, &ni Victor Linley, on the 
brfef,) for plaintiffs in error. 

F. B. Kdbgg, {Keiih, Evans, Thompson & Fairchïld and Davis, Kdhgg 
& Severance, on the brief,) for défendant in error. 

Before Caldwell and Sanboen, Circuit Judges, and Shikas, Dis- 
trict Judge. 

Shieas, District Judgè. From the record in this cause it appears 
thaï E. P. Caldwell was the inventer and patentée of a snowplow called 
the "Cyclone Steam Snowplow;" that a corporation by the name of the 
Cyclone Steam Snowplow Conipany was organized ùnder the laws ôf 
ihe state of Minnesota for the purpose of manufaCturing and selling 
plows under the Caldwell patent; that on the 27th of December, 1888, 
a contract in writing was entered into betvveen said snowplow company 
and the Vulcan Iron Works, of Chicago, a corporation organized under 
the laws of the state of Illinois, whereby the latter company agreed to 
construct a rotary steam snowploy? aecording to the model and data fur- 
nished by the snowplow company, it being further agreed that E. P. 
Caldwell, the patentée, was to represent the snowplow company in the 
préparation of plans and drawings and in the construction of the plow, 
for which the iron works company was to be paid the cost, with 10 
pèr cent, added thereto. It was also agreed that the boiler, trucks, and 
such other parts of the machinery as might be needed to expedite the 
completion of the work, should be bought of other parties, and be fitted 
to their places in the plow by the iron works company, it being fur- 
ther agreed "that the said Vulcati Iron Works guaranty the workman- 
ship and materials made up in their own shops, but do not guaranty 
boiler and other parts bought outside, nor the working of the machine 
as a whole." 

The iron works company proceeded with the construction of the 
plow under this contract, and had the same substantially corapleted on 
the llth day of October, 1889, when the snowplow company brought 
an action of replevin in the United States circuit court in and for the 
uorthern district of Illinois against the iron works company, and 
thereby obtained possession of the plow, which was taken to Galifor- 
nia, and was subsequently sold to the Southern Pacific Railroad Com- 
pany. In the afïidavit filed in the replevin suit, and in the déclaration 
therein filed, the value of the plow was stated to be $10,000, and a bond 
in the sum of $20,000 was given by the snowplow company, the stat- 
utes of Illinois providing that the plaintifi" in the replevin action shall 
give a bond, with sureties, in a sum double the value of the property 
sought to be taken upon the writ in the case. On January 24, 1890, 
the action in replevin being called for trial, the snowplow company dis- 
missed the same, and a judgment for the return of the property was en- 
tered in favor of the défendant in that action, The plow was not re- 
turned, and thereupon the iron works company commenced this action 
against the snowplow company and C, P. Jones, one of the sureties on 
the replevin bond, the same being brought in the United States circuit 
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covrt for th© district of Minne^^. The défendants jn this action, 
among other things, pleaded that, by the terms of thé! wrîtten çontract 
^t'fr'efen the BnoiwploTT coropany, i^nd the iron works cotnpany, the lat- 
ter had guarantied the workmansliJip and materials inade lap in îts own 
shop, aod that said workm^nship induded the proper adjustment, adapta- 
tion, and mechanical construction of the machinery designed to propel 
and operate the patented device, but that the machinery furnished wa» 
not as, guftrantied, ^d tipon the tria;! the snowplow pompany introduced 
eviden^ift,tqndi|ngsto show that the, boiler,did not hâve sufficient capacity 
for t^è, demande ppt upop it, for iWj^idii reason damages w§re clairaed 
on behftlfo^the snowptow company,, ,, The contention of the plow Com- 
pany. w$^îthat the détermination Q? the relative capacity of the boilers 
and engines was left to-the iron works company, and therefore it was 
a matter, of wprjsmansibip, within the térms of the guaranty contained in 
the wrjtteP: ; contpapt. Thç trial court held that the guaranty of the 
workmanship ^ind materials made up in the shops of the iron works 
oompanyidid not, include the matter of the capacity of the boiler, and 
l^i? rujiiig is the first errpr presented in fjie argument beforethis court. 
It.apppf^rs from the évidence that tjje plow in question was the first 
one ev^r manufactured under the iCaldwell patent. The Vulcan Iron 
Works Company did nothold itself out as a manufacturer of snowplows, 
^nd it c^npot be held that it had agreed tp manufacture a plow reasoh- 
ably fit for the purpose it was intended to be applied to. In fact, the 
machine tobe manufactured was an expérimental plow. It is provided 
in the contract that the iron works company should prépare gênerai 
and detàiled drawiiigs from the moddand other data furnished by the 
snowplow cpmpany, the drawings to Ije approved by the latter com- 
pany before the wprk was entered upon. It thus appears that the 
modal and other necessary data were to be furnished by the snowplow 
company, ba,8ed ,upon which the iron works company was to prépare 
the necessary drft^ings, and submit the same for the approval of the 
snowplow cpoipany. In yiew of thèse provisions in the contract, the 
guaranty Itheijein, centaine^ cannot be extended bei-^^pud its express terms, 
for it was evidentiy pla^ed, in the contract so as to limit the liability of 
the iron works: company; . It reads as follows: "It is understood that 
the sftid Vulcau; Iron Works guaranty the workmanship and materials 
made up in their own shops, but do not guaranty boiler and other parts 
bought ontside, iior the working of the machine as a whole." As the 
boiler was not made by the iron works company, that company did 
not guaranty either the .workmanship or materials therein found, and, 
if, according tp the contention of plaintiflf in error, the word "workman- 
ship" is to jae construed to cast upon the iron works company the 
duty of furnishing a boiler of capacity enough to meet the demands 
made upon it in the actual running.of the plow, it could be as well 
claimed that |the duty was cast upon the iron w^orks company of fur- 
nishing engines pf sufficient power to meet thç demands upon them, 
and screws and fans ofsutficient relative sjze, and thus, by mère infer- 
ence, the iron works com^iany would bé held bound to furnish a ma- 
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chine, ail the parts bfwhich were adéquate for the work demanded of 
them, of proper relative capacity and properly fitted together, whereaa 
it is expressly stafed that the ironworks Company did not guaranty 
the working of the machine as a whole. In Our judgrhent the trial court 
ruled rightly in holding that the guaranty fOund in the written contract 
did not extend to such matters as the relative capacity of the hoiler and 
engines. 

The next question arising upon the errors assigned, and the one mainly 
relied on by plaintiff in error, is based upon the rùling made by the 
trial Court, to the effect that the defendarlts in that court were bound 
by the valuation placed upon the replevied property in the affidavit, 
writ, bond, and déclaration filed in the replevin action. On behalf of 
plaintiffs in error it is contended that the statutes bf Illinois do not re- 
quire a plaintiff in replevin to aflBx a value to the pfopertj' sought to be 
recovered, and that the statements found in the afBdavit and déclara- 
tion in the replevin action, as to the value of the ^irOperty, are to be 
deemed to be merely admissions, which are receivable in évidence, but 
do not estop the parties making the same from proving the property to 
be of less value than that stated in such affidavit and déclaration, and 
in support of this contention couhsel cite the cases of Wood v. May, 3 
Crarlch, C. C. 172; West v. Caldwéll, 23 N. J. Law, 739; Peacock v. 
Haney, 37 N. J. Law, 181; Gibbs v. BarOett, 2 Watts & S. 35; Muhling 
V. Ganeman, 4 Baxt. 88; Briggs v. WimveU, 56 N. H. 319; Wright v. 
Qiiirfc, 105 Mass. 44. 

On part of the défendant in error it is contended that in this jnrisdic- 
tion this question is set at rest by the ruling of the suprême court of the 
United States in Ice (h. v, Webster, 125 U. S. 426, 8 Sup, Ct. Rep. 
947; it being claimed that the suprême court therein holds that a plain- 
tiff in replevin and the sureties on the replevin bond are conclusively 
bôund by the valuation put upon the property in the writ and bond. 
In that case the trial court refused to admit évidence, offered on behalf 
of the plaintiff in replevin and the sureties on the bond, tending to show 
that the property taken under the writ was less in value than the sum 
stated in the writ and bond, and the suprême court affirmed the action 
of the trial court. On part of the plaintiffs in error, it is argued that, 
owing to the spécial facts involved in that cause, it cannot be held that 
the suprême court intended to déclare broadly that under ail circum- 
stances a plaintiff in replevin and his sureties are concluded by the 
statement of the value of the property found in the writ and bond, and 
that, if the récital of value is to be deemed to be anything more than 
prima fade évidence, it should not be held to be conclusive in cases 
wherein it appears that the valuation was fixed by the plaintiff in re- 
plevin under a rriistake of facts, whereby he was misled in estimating 
the value of the property sought to be replevied. There is certainly 
much to be said in support of the proposition that, if the valuation of 
property in replevin proceedings bas been stated in the writ and bond 
ùhder a mistake as to the actual condition of the property, it should 
not be held to be conclusive against the plaintiff in replevin and his 



9>24 FEDEBAI. BEFOBTER, VoL 52. 

siîreities. For illustration, if a person seeks to replevy grain stored in 
aïO eleyator, or fruit shipped in cars, and states the value on the basis 
of 90und grain or fruit, but when takan on the writ it appears that the 
graio , or irait has become heated or decayed, so Ihat the plaintiff in re- 
plevin.dpes not in faot receive the property^ in the condition he had a 
fair right to expect it to be in, it is difBcult'to see why it should net be 
open to the plaintiff in the replevin suit and his sureties on the bond to 
show this faot when sued on the bond. We do not, however, deem it 
necessary to détermine in this case the construction to be placed on the 
ruling made by the suprême eourt in Ice Co. v. Wébsler. If it be true, as 
contended by the défendant in error, that the suprême court bas therein 
declaredtherule to be that upderall circumstances the statement of value 
set forth in the writ and bond is conclusive against the plaintiff in re- 
plevin and bis sureties when suit is brought upon the bond, then un- 
questionably the ruling in tjie trial court in this particular was correct. 
If, howeyer, the rule is tbatit is open to the plaintiff in replevin and 
his sureties to prove that, the statement of value was based upon the 
asBumptipii that the property sought to be replevied was in good and 
sound condition, whereas, in fact, the property when replevied was not 
in such condition, and that the plaintiff in replevin, without fault on 
his part, he being in fact igporant of the actual condition of the prop- 
erty, was thns misled in estimating the value thereof, the évidence in 
this case idoes oot show ^ ^tate of facts justifying, the application of this 
rule. The snowplow company, when about to replevy the plow, knew 
its. condition- at that time,-T^knew how it was constructed, the size of the 
bgiler and engines, and aljL other facts necessary to enable the company 
to place a value upon thp pfoperty aa it then existed. The évidence 
offered on behalf of the plajntiffs in error did not tend to prove that, 
when the machine was deliyered to the snowplow company under the 
writ of replevin, it was in itp construction or materials any other or dif- 
férent from what it was understood to be when the estimate of value was 
set forth in the afïidavit, writ, and déclaration, and inferentially in the 
bpnd fîled, in the replevin proceedings. 

Purthermore, in any yiew that ma,y be taken of the force to be given 
to récitals of value in the writ or bond, as against the plaintiff in replevin 
a^id the sureties on the bond , we hold that, under the peculiar facts of 
this cause, the ruling of the trial court effectuated justice between the 
litigapts. It is an admitted fact that the plow was manufactured under 
the Caldwell patent, and was protected thereby. In determining its 
value at the time it was replevied, not only was its cost an élément to 
be considered, but algo the price to be paid to the patentée as a royalty 
or for a license for the right to use the machine would necessarily enter 
into the question of value, and the détermination of the amount to be 
added to the cost of manufacture to cover this item was necessarily solely 
within the control of the snowplow company. Furthermore, when the 
plow was taken from the , possession, of the iron works company it was 
taken by the snowplOiW company to Çalifornia, and used upon the lines 
of railway in that state,, and after certain changes and repairs had been 
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made therein it was sold, with the patent right, to the Southern Pacific 
Railway Company for the sum of $16,000. In so doing the snowplow 
Company deprived the iron works company of ail reasonable means of 
ascertaining the practical working of the machine, or of estimating its 
value from.the résulta of its work, except at great cost of time and 
money. As this plow was the only one that, up to that date at least, 
had been manufactured under the Caldwell patent, its removal to such a 
distance from the city of Chicago deprived the iron works company of 
ail fair opportunity of having skilled witnesses examine it as a means of 
ascertaining its value. Under such circumstances the snowplow com- 
pany bas no jtist cause of complaint, in that the trial court held that 
it was bound by the valuation it placed upon the patented machine in 
the affidavit, writ, and déclaration filed in the replevin suit. The valu- 
ation thv(s fixed was the sum of $10,000, or but a little over one half of 
the cost of manufacture, and the recovery of the défendant in error was 
limited to the balance due the iron works company for the construction 
of the toachine, to wit, the sum of $8,527.57. The resuit of the judg- 
ment enterèd in the trial court is to compel the snowplow company to 
pay the balance due the iron works company for the manufacture of 
the plow, and certainly thè snowplow company cannot complain if, hav- 
ing taken the plow from the possession of the iron works company, and 
sold it for its oWn benefit, it îs now adjudged to pay the balance justly 
due under the contract of manufacture. If a plaintifif in replevin is ever 
to be held fcbncluded by the valuation placed byhim on replevied prop- 
erty , the fàcts of this case require such effect to be given to the récitals 
in the aSidavit, writ, déclaration, and bond by means of which the 
snowplow company, without any just grounds for instituting the pro- 
ceedings in replevin, and without discharging by payment the lien held 
by the iron' Works company for the balance due it, took the property 
from the possession of the latter company, and removed it to such a dis- 
tance as to practically deprive the défendant in error of ail fair oppor- 
tunity of pirôving the value of the patented machine, and instead of re- 
turning the property, when so adjudged in the replevin suit, sold the 
same for its oWn benefît and at its own figures. Under such circum- 
stances the snowplow company and its coplaintiff in error, who was the 
président of the company, and who made the affidavit in the replevin 
proceedings, hâve certainly no just cause of complaint in that it was 
ruled by the trial court that they must be held bound by the valuation 
which they had placed upon the property when seeking to obtain pos- 
session thereof by légal proceedings. The judgment of the court below 
is therefore afiSrmed, at cost of plaintiffs in error. 
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BUBR V. GEÉELEY. 

(dreitil Court of Appeaîê, Eighth Circuit. Ootober 17, 1893 

No. 130. 

1. PoBMC LiNDi'T'RAn.iiOAD GEANTS— Invalid Pathntb — Breach of "War- 

RANTY. ,,,•,;., 

Thë.fact tliàt a patent to lands granted to a rallrbad cpmpany by the act of 
Julyl, 1862, isToid beoaUse pre-emption rightB hadaftached thereto.before 
thîe Ideflnite location of tbe road^ witl, not euable a.remote g^-antee thereof to 
maiutain an action against his immeàiate granto^fora bréach of warrànty, 
wliea;tn6 gtàliiee Btill rétains possession, and bas pending in' Ibe land depart- 
meUt ^àn applicaition for a patent asa &o»a ^e purchaseir, under tbe act of 
MarchS, 1847, 8,8, (34 St. p. 558,) wbich gives prefwçnce to such purcliaaers 
in case trhç orfginal pre:emptioner' does not perféct his entry Within tbe 
time flxed ifjr tbe secf etary of tlie înterîbr, as authoi'izéd by the act. ■ 

2. Samk. ^■''- '•'■ — "■'■ ■ " ■:. ., .;, ;:..,.,, :• . ;, .. , 

. ■■: Thè:pro'vSai<>n of |Kè ac.t,of 1887, that nothing coot^tioed therein "sball pre- 
vent any purcba^ser of lands erroneously withdrawn, certiâed, or pàtented, 
as aforieisaid, from récoveiring the purbhase money thereîor from the grantee 
Company," does' not add to or vary thé rights of the parties at commôn law, 
but was tn«r{9ly intendçdto préserve suçh tights as they had tfaereundet. 

In Error :tp; the:Circuit: Court of thç Tlpited States for the Eastem Dis- 
trict of Missouri. . , . 

Actioq by Henry Burr^ ^ains^ Çarlçs 8. Greeley to recover dame^es 
for alleged breaçh of çoyenants pf warrànty in a deed. Demurrèr to 
complaint sustained, and Judgment for défendant. Plaintifif brings er- 
ror. Affirmed. 

Statement by Caldwrlt-, Circuit Jiidge: 

This a,otion was bronghtl^y tbe plaintiS in error against tbe défendant in error 
to recoyêr damages for alléged breàch of covenants of in>arranty contained in a 
deed inadëby' the défendant In error to tbe plaintifl in error for certain lands. 
Tbe çomplaint: allèges thati the Union Pacific Railway Company conveyed the 
land in dispute to the défendant, Greeley, and, that Qreelây conveyed the same to 
thé plaintifE, but that tbe Only title ever possessed by the railWay com|pany was 
derived from a patent issued by the govemment to the Kansas Paoiflic Railway 
Company; ' under the provisions of the act of congress approved July 1, 1863, 
donating lands to aid in tbei construction of a railroad from tbe Missouri river to 
tbe Pacific béean, and tb^t&iich patent wàs void because a pré-eniption claimbad 
attacbîBd to-the land in question bef ore the railway company had deflnitely located 
its line pt Tfiilrjoad. The court below sustained, a demurrèr te» the complaiot, and 
rendcred ju(^ment for the défendant, and the plaintiS theréuppn sued out this 
writ of erroif. 

JohnJi.'Murray and JF¥ànk H. Fosier, for plaintiff in error. 
^. i. MZil«lm«, for defénda,nt in error. 

Before Caldwell and èkNôbRN, Circuit Judges, and Shîeab, DiâtricJt 
Judge. 

Caldwell, Circuit Judge, (afier stating Ûie facts.) Tn tbe case of 
Railway Go. v. Dunmeyer, 113 U. S. 629, 5 Pup. Ct. Rep. 566, the 
suprême court decided that under the act of July 1, 1862, and the acts 
amendatory thereof, granting lands to aid in the construction of a rail- 
road and telegraph Une from the Missouri river to the Pacific océan, (12 
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St. p, 489,) laiîds to which a pre-emption or hom^steaiil claîm had at- 
tached at apy lime before the Une of the lîoàd was défini tely fixéd, by 
filihg a maplof ite location with the çommiasioner of the gênerai land 
office at Washingtpii, were exempted frora the opération of the graht, 
and that the ïailuré of the pre-emptor or homesteader to make the req- 
uisite proof and perfect his claim, or its actual abandonment, did not 
cause the land tb revert to the railroad company or become a part of the 
grant, bot îp sùch case it remained a part Of the public domain. Be- 
fore this décision wag pronounced, the government had issued patents or 
patent certificates to the railway company for landg which were not 
withinthe grant.because pre-emption and homestead rights had attached 
thereto before the company filed the map of the définit© location of its 
road in the gênerai land office. In some instances the company had 
sold and conyeyed such iands. 

After the décision in the Dunmeyer Case, it was plain that, as to ail 
Iands tO; which the right of pre-emption or homestead had attached pripr 
to the definite location of the line of railroad, the patents issued by the 
goyemment to the railway company were void. BaUwày Co. v. Dun- 
■meyer, supra; Smelting Go. v. Kemp, 104 tJ. S. 646, 647; Sted v. Rejin- 
ing Co., 106 U. S. 452, 453, 1 Sup. Ct. . jlep. 389; Wilcox v. JacJc- 
8071, 13 Pet. 498; Best v. Polk, 18 Wall. 112; Doolan v. Carr, 125 U. 
S. 618, 8 Sup. et. Rep. 1228. It was equally plain that the purchasers 
from the railroad companv of such Iands acquired no title. To correct 
the mistake , of the land department in patenting Iands to the railway 
company not within its. grant, and to relieve, as far as praclicable, ail 
persong from loss or injiiry by reason of the mistake, and to place ail 
parties, a/s far as it could be donc, in the same situation they would 
hâve been if the mistake had not occurred, congress passed the act of 
March 3, 1887, (24 St. c. 376, p. 556.) The third section of that aqt 
provides in substance that, \î the homestead or pre-emption entry of any 
settler has been erroneously canceled, such settler, upon application, shall 
be reinstated in ail his rights, and allowed to perfect his entry; but if 
guch settler does not renew his application within the time fixed by the 
secretary of the interior, then such unclaimed land shall be disposed of 
nnder the public land laws, with priority of right to honafide purchasers 
thereof, if any, and, if there be no such purchasers, then to any hona 
fide settlers residing thereon. The fourth section of the act provides, in 
effect,, that patents shall be issued to purchasers in good faith from the 
railway conapany of Iands erroneously patented to thé company, upon 
such purchaser making proof of the fact of such purchase at the proper 
land ofiSçe, and that the patents issued to such purchasers shall relate 
back to the date of the original certification or patenting, and tbat the 
company shall pay the United States for such Iands. 

The complaint in this case allèges in substance that the land de- 
scribed therein was erroneously patented to the company because pré- 
emption daims had attached thereto prior to the définit* location of the 
line of the road; that the land belongs to the United States; and that 
the deed from the company to Greeley and from Greeley to the plaintifl 
passe^nqtitie-; and that ;the covenants in the deed from Greeley to the 
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pl^iiitîi' hâve i^ëi^ ^Vfilcé^i.' It is àppàrëût 'fr'oiîi the averments ,of tlie 
«omplaint, and is a éciÏÏCeded fact in the case, tti^ttbe pWntiff iS in Hxe 
acttial possession ofttiêland, and that hë haïs applied fax a .patent to 
the saipe under the.act of congress. The pl'airitiff has not, in fact, been 
oustçflibf the possession ofthe premises, or rénounced his èlàini to the 
':and.'aô a bonafide purchàser under the àct of CongrèSs; htlt, 6n the con- 
irary, he'is iû the actual possession ofthe liand, cïaiming the ' rights 
>f a ôoTia^ck pUrChàser under that act. It is not allëged that the orig- 
inal pre-emptors or any other person is in an attitude to clàim a su- 
périor'rsght to thë laïid, or that the plaintifPs application to sebupe a 
patent to the land, as & bana fide purchàser under thë act of congress, 
îlas béen rejected or is likely to fail. The plaintiÉPs conterition is that 
he caù' retain the actti'al possession of the premises, aild àpply for and 
reçoive a patent for the land as a bona fide purchàser therebf under the 
act df congress, wphdtiï'aûycost to himself, and that while thus rétain- 
ing the possession o^ the land, and setting up his claiihs as a bona fide 
purdhaser of the same't(nder that act, hé can recover of the gfantor, on 
the jatter's covenànts pf %àrranty, the full sum of the purchase lûoney 
paid this grantor, with' interest. The argument is that the act of con- 
gress was designed to Iwstdw a prîyilege or benefit on the bonn fide pur- 
chasers for their own.inerit andprotect.ion, and that its provisions can- 
not inure in any degi-ëëy or in any aspect 6f the case, to the benefit or 
protection of the crtmpaiiy or its grantees when sued upoh their cove- 
nànts of'warranty. ' Ii'is claimèd that such bonafide piirchasers can 
avail theniselves of thé 1)enè0t of thé act either with or .without cost to 
themselves, and at, the Same time recover from tîieir grantors on their 
covénants of warrèinty thé full sum of the purchase money and intérést. 
Stated iû diÉTerent lànguage, the plaintifl's contention is that his right of 
action for bf each of warfarity whîle retainin^ the actùal possession of 
the land, and claimihg aiid ireceiving the benéfits of a bona fide' p\it- 
chaser under the àcts of Ébhgress, are precisely what they would be if 
he had abandoned the possession of the premises and renounced aU 
claim to the land,, or ii thé original pre-emptor had appeared within 
the time allowed him 'by the secretary Ôf the interior, and set up and 
established his claim and received a paterlt for the land. We cannot agrée 
tb this construction of the àct. The plaintiff cannot play. fast and loose. 
He caiinot claim thé benefit ofthe act for one pqïpose, and repudiate 
it for anolihër. If he' eièëts to accept the benéfits of the act as a bonafide 
purchaseir f jbm the compàny or its graiitee, and gets a patent to the land 
because ne sustains that relation, without cost to himself, he has not 
been damhified, and it is not percéived what substantial ground of ac- 
tion he would hâve against his grantor. But for the deed of his gran- 
tor, ,he would not hâve stood in the relation of a 6bna ^c?e purchàser, 
and COuId nb't hâve availed himself of the benéfits of the act of con- 
gress. Clâiming and àccepting, under the act, thé rights of a bonafide 
purchàser ii]i virtùe of his grantor's deed, he at the same time claims the 
right to proBeéd against his warrantor, the same as though hé had 
finally loât' his title and possession. He cannot do this. The com- 
plaint showa that he has preferred his claim tO the land as a bona fide 
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purchaser, and that he retains the actual possession of the land. Upon 
thèse facts he is in no position to maintain an action for breach of war- 
ranty. Until his application for the benefits of the act is determined, it 
cannot be known what, if any, damage be bas sustained by the breach 
of the 00 venants of warranty in his grantor's deed. 

We do not rest our décision upon the ground that proof that the out- 
Btanding title is in the government is not, in anj' case, suflBcientto show 
an éviction. We assume it to be true, as contended by the plaintiff in 
error, thàt whete the outstanding title is shown to be in the govern- 
ment, that is, in gênerai, sufScient proof of éviction. RaUway Co. v. 
Dunmeyer, 19 Kan. 543; Glenn v. Thiatle, 23 Miss. 52; Brovm v. 
Allen, (Sup.) 10 N. Y: Stipp. 714; McGary v. Hastings, 39 Cal. 360; 
Lavéert v. Estes, 99 Mo. 604, 13 S. W. Rep. 284. But this rul^ 
does not aid the plaintifif in error in this case, because he is, in fact, right- 
fully in possession of the land, claiming the right to a patent as a bona 
fide purchaser under the act of congress, and presumably, on the aver- 
ments of the complaint, entitled to the righta of such a purchaser. Un- 
til hîs claim as a bona fide purchaser bas been determined, there is 
under the act of congress governing this case no constructive éviction 
which settles the rights and liabilities of the parties. The plaintiff 
relies, and probably grounded his action, upon the proviso in the fourth 
section of thé act of congress, which déclares "that nothing in this 
act shall, prevent any purchaser of lands erroneously withdrawn, certi- 
fied, or patented as aforesaid, from recovering the purchase money there- 
for from the gfàntee company,lesstheamount paid to the United States 
by such Company as by this act required." This proviso does not add 
to or vary the légal rights or obligations of the parties as they existed 
at common law. Jts purpose was to préserve those rights, whatever 
they might be, and not to confer any new riglit. It clearly does not con- 
template that one who, by virtue of his deed and the possession ac- 
quired thereiiijder, is entitled to claim and does claim the rights of a 
bona fide purchaser, and who receives a patent from the government 
for his land, which is paid for by the railway company, may, after 
having his title thus perfected, without cost to himself, recover back the 
purchase money paid by him to the railway company or its grantee for 
the land. Nor can such a purchaser, while retaining the actual posses- 
sion of the land, and claiming, under his deed, the rights secured to a 
bona fide purchaser by thè act of congress, maintain an action for the 
purchase money upon the ground that he had been constructively evicted 
by the United States, and bas lost his land. He is not on the land as 
a trespasser. There bas been no éviction in fact or in law. He is in 
possession with the consent of the government, with equities under the 
act of congress which he is asserting, and which may ripen into a légal 
title, and as long as that possession continués, and plaintifiPs claim is be- 
ing asserted under the act of congress, an action for a breach of war- 
ranties for substàntial damages is prématuré, and it is substantial and 
not merely nominal damages which the plaintifif is seeking to recover. 

The judgment of the circuit court is affirmed. 
v.52F.no.ll— 59 
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niHTED Btàtbs «. Van Doziaii 
^CircuU(Mi,r^î^tf\Appealà,Eighi^C^r^mU.,Oat^ 

■■"■■■■'■•;' ■ ■■ ■ :':ii; ['•ns-My.No.'iS^./ ■ ■.•:>^ ' ■ 

, The clerks of tlie,^edflr*l,pourt8 ,^ire .entitjed to ^eçs for flling the discharges 
givén by the district.atto'rnéy to witùesséS for the 'govérnment, since Rev. '8t. 
U. 8. 1 877, providés-tJlàt'such witnesses «hall noti ttepart without lea*fe of the 
court or tUe diatrlét i^oxpiiy, ttnd.it la the appifpjfed .practice to give them 
written dischargeaJor usé in drawing their pay »f>m t^e marshal. 48 Fed. 
Rep. 648, afflrmed. ' ■ , ; , ' • 

a. Sàmb— FitiNG RÉJ3Bn4sl' ", ■'' ■. 

Althoiigh there is no law expressly rèqniriiig thê clerks of the fédéral 
courts totake receipite; Irciqi the United States cplleçtor for fines paid by per- 
80i)f( sentenced for,. violation of the internai revenue laws, yet, as such re- 
ceipis arp necessai'y 'tdr' ihë proper settling of the acconnts of both clerks and 
coliectort, they are"paperé," within the nieaningof Rôv. St. U. S. §828, cl. 
8<'glyinfe feej^.to the iqlptks for flling!"a déclaration, pléa, or other paper." 
48 Fe' ■"'" -"" -' "'" 



4Ô Fed.' Rép, 643, afflrmed. 

8. SAMi— RïjpoiiT'bS AdcbTOTS.' ',;.'' 

Vndët'the rdlé'Of'cbai'lîrequiriDg the district attbrney to examine the ac- 
counté of the marshall clerk. and coinmi,6e|ioDer^ BAd make a written report 
thereon to the C|OUrt..sucb report,, th,OUghnot réquired by statate, becomes 
a part of the recdfdS of tM court, and the clerk là entitled to a fee for liling 
thesame. 48;Ped,'Rep. 643, afflrmed. 

4. Same— Oektificàtk;qpi,AliiO'ïvancb oï! Acoounts. 

Act Cong. Feb. 23, ,1875,.requires, the acconnts apd vouchers of the marshal, 
clerk, and district at'tôr^ey to be madè ont in dupliCàte. the original to be f or- 
warded to Washington', and the duplicfate to be retàined by the clerk; the pa- 
pers forwarded to b» accoppanied by a certifled copy of the order of allow- 
anqe. Eeld, that the latter paper is no part of the vouchers réquired to be 
made in duplicaté, èihd hehce the clerk is not entitled to a fee for dùplicates 
thèréof. ffi Fed. Rèp. 643, afflritted. 

B. SaMB-^EnTBIEB of STTBMISSION AMD ApPBOVAI, OPAéCOUNTS. 

Under Act Cong. Feb. 2si, 1875, requiring the oScial acconnts to be pre- 

sented to the court in the présence of the district attorney or his assistant, it 

is ftëcessàry that an entry should be made, shovring such submission; and the 

I clerk is entitled to a fee for making the same, as well as for enteringthesub- 

seqiieint order of approyal or disapprôyal-, 48 Fed. Rep. 643, afflrmed. 

Ç.' Same— Deawing JuEiES. 

The clerk \i ^ntitledtb compensation fb'r services "rendered in procuring the 
namés of persbns to serve as jurors, anâin drawing the juriea for the terms 
of court in the district, Goodrich v. U> S., 43 Fed. Rep. 892, followed. 48 
Fed. Rep. 648, afflrmed. 
*l. Same— Duplicaté y OTJcHERs ov Accotti?ts. 

The clerk iê entitled to fées for flling the vouchers and dùplicates accom- 

panying the aecounts of jthe marshal, since, by the instructions of the depart- 

ment of juslice, he i^ réquired, wheh sending forward the originals, to cer- 

" tify that duplicatë^ theteof aire on' filé in his office. 48 Fed. Rep. 643, af- 

■ ■ flrmed: - : . ■ :: , ,;■, ■ .; 

^igAME-'GoPT OF Baii» B0SD- ' li: .: 

Rçv. St. U. 8. § 101^, authorizea fhe aijreties oniabail bond to arrest their 

" ' principal, and to deîivfer hiih'to themàrShal béfore à'judge Or committing of- 
■ncer, and requires 'ttté' )atter, on reqttest of the stiretiês, to enter thelr exon- 
ération upon the treçqgnizanciB or a certifled copy thereof. Held, that the 
clerk is not entitled to a fée from the govérnment for making acertifled copy 
for this purpose, as the aurfeti'es theniselves should pay him for thé same. « 
Fed. Rep. 643, afflrmed.; 
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9. SaME— ISSUINO WabBAJI.T TO BbINO PKISOrrpR PBOM jAIIi. 

Under Réy. Bt tJ. S. § 1080, a fdriliàï warrant is not nécessary to àiithorize 
a marshal to'bring a priibiier conflned at Sîoux City to Ft. Dodge for trial; 
and tbe clerk is net entitied to a feè for iBSuiiig the same. 48 Fëd. Kep. 648, 
affirmed. 

10. SaMB— InDICTMENT— COPT FtrKNIBHED TO ACCÛSED. 

The clerk is entitied to a fee for a certificatè and seal to a copy of an indict- 
ment furnistied to the défendant under tlie pxïè of court, as It is the usual 
pràctice to certify copies of àll parts of the record f urnished by the clerk. 48 
Fed. Rep. 648, aflBrmed. 

11. Samb— Indoesing Approtal of Recognizances. 

As it is the duty of the clerk to approve recognizances in criminal cases, 
his indorseo^ent of approval thereon, in accordance with the usual practice, 
is the making of an entry or certificatè, within the meaning of Rev. St. U. 
8. § 828, allowing a fee of 15 cents per folio for such entries. 48 Fed. Rep. 
643, affirmed. 

13. Same— Pating JipioKS. i 

The clerk is entitied to fées for administering the oathtojurors.both grand 
and petit, when they prove uptheir uttendance before him; for the issuance 
of a certificatè to each jiirorshowing the number of days' attendance and the 
miles traveled, as a basis for the marshal's payment; for entering the order 
Tëquiring the marshal to pay the jurors, and for making copies thereof foj 
the marshal; and for making a report to the court of the per diem and mileage 
due the jurors,— rsince ail thèse acts are required by the rule of court, and 
are usefui checks upon the accounts of both offlcers. 48 Fed. Rep. 643, af- 
firmed. 

13. Same — Orsbb fob DEAwiiia Jtjbobs. 

The clerk is entitied to fées for the certificatè and seal attached to the 
copy of the order for drawing juries, under the provisions of the statute and 
rules of court, as this is the proper method of furnishing that officer vith évi- 
dence of the court's order. 48 Fed. Rep. 643, affirmed. 

14. Same— Final Bntbies m Ceiminal Cases. 

According to the settled practice in lowa, the final entries in criminal cases 
Bbould contain the following papera, for which the clerks of the fédéral 
courts in lowa are entitied tb folio fées: The commissioner's order for ap- 
pearance before the grand jury; the entry showing the due presentment of 
the indictment by the grand jury; the inaictment; the bench warrant, and re- 
turn thereon; the arraignment and plea; the entry showing trial and verdict; 
the sentence and final orders, such as granting new trial, modifying or sus- 
pending sentence, or directing manner and place of execnting it; the mittimua 
and return showing the exécution of the sentence; and the entry of satisfac- 
tion when a fine is paid. But it should not contain the bail bonds or entries 
of default and forfeiture thëreof, the orders for attachments of witnesses who 
fail to appear, tlie attachments thémselves, or the return thereon. 48 Fed. 
Rep. 643, affirmed. 

16. Same— SwBAEiNO Witnesses. 

The docket fee of three dollars in criminal cases does not include compen- 
sation for swearing the witnesses, and the clerk is entitied to the statutory 
fee therefor. 48 Fed. Rep. 648, affirmed. 

16. Same — Copy of Sentence. 

Code lowa, § 4515, requires that when a prisoner is committed to the 
custody of a jailer the latter shall be f urnished with a certified copy of the 
entry of judgment. Seid that, when a prisoner is committed to the state jail 
under the sentence of a fédéral court, it is the duty of the clerk to furnish 
such certified copy, and he is entitied to the statutory fee therefor. 48 Fed. 
Rep. 643, affirmed. 

17. Same— Copies of Indictments. 

When the clerk, upon the written order of the district attorney, furnishes 
him with copies of indictments containing numerous counts against the of- 
ficers of a national bank, and it clearly appears that such copies are neces- 
lary for the proper préparation of the government's case, the clerk will be 
alluwed folio fées therefor. 48 Fed. Rep. 643, affirmed. 
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18. SaME — MiTTIMUS. 

When.R,prisoner îs or^ered to Ije ppiifliied until Ms flpe is paîd, the clerk ia 
entitlieta tp f(<é8 for isauing the mittUiduS, iot filing tbe same when returned by 
the maifètiBl, and for entering bis r^.iùrn tbçreon. 4S Fed. Rep. 643, afflrmed. 

19. SaMB— VOTICHBRB. 

The order of the court of the northern district of Jowa, directing the mar- 
sbaLl^o pwcijre the necessary record, books for thé Cédai" Rapids division of 
the di|irict, constituted thé proper vpucher for bis expépditures; and, as he 
is ré<i(tiir*d t,o file with the clerk a duplicàté ôf ail vouçhers which accompany 
bis àccdii'n't'; tbe clerk Was ehtitled io feés for furnishing duplicatas of the 
order. 48 Fed. Rep. 643, afflrmed. 

Appeal from the District Court of the United States for the Northern 
District pflowa. Affirnaed. 
Statement by the court: 

This is a» action brpught by thq appellee agalnst the United States to recover 
f ées alleged to bé due bim as clerk of the district and circuit courts of the United 
Btates for the northern districtbïlgwàl The United Sta'tes demurred to the sev- 
eral paragràiJbs of the comçlàjnt. ÎTi'e lower court susiained the demurrer as to 
certain bf ,th^ causes of actiôiî''àçt u^ iili the complaint, and overruled it as to 
othets:, ThèlTti,itéd8taté9elé'cted,,tp'tond upon her, démarrer, and thereupon 
judgnieiit'Wrfs/jriBndered against th.è TOited States for the'iteïns of tbe acCount or 
causeâ.bf àfPoii!»^ to wbicb pfi'ér^d'0ipuiï overruled, and tbe United States 

appèàledi 'The opinion bf'titié aîâtiridr cdiirt, reported in' '48 Fed. Rep. 648, con- 
tains an accurate statement of facts relating to eacb item of the account, and, as 
this court agrées with the lower court in its conclusions of law upon the facts 
found àktb^all jtéms as to wbiéh'the déOinrrer was overruled; the opinion of that 
courtiiS'hBre'gî^en in full, apd'is Ksifollows:' 

: ."âËEiiRAs;>'JMge. Attacheâ:>totthë pétition in this cause is 'an itemized account 
of the work donc and servicëB liendered fbr which the plàilatifl! seeks to recover 
judgment. Tbe demurrer présents tbe question wbetber the items included in 
tbe acco,uflt CjOme within );he| {Jl^ses pf services for which, tbe plaintifE, as clerk 
dJtth!9,bQ,^ït,,i?''entitled tp QÔiii;jpi| ./ 

'',' Fièstf:'X^^iBt question arisffoq, a. charge for filing. thé discharges given to 
.wi'tne8Be8jM|n,inbiied,on;bebiîf;pf tby,gb,vernment by t|be4iatrict attorney. Sec- 
tipri 87Î bl Ibe fewjsed Btatùtps réo^ witnesses àuinmoned to attend court 

OÙ !beh£Û'^,br| tip United States çi^ap W snbpoenaed generally, and not in a partic- 
lilar ctjsè.âfd thfttthey shall npt départ from tbe court witbout leave of^the court 
Pr pf the.,^trîct,ài,torney.. Under'ïjaq ^uJe of this court, before a witness can 
Pbtain ii'ià'pày ftpm the marsb,al.be,i(^rçqùired tp obtain from the clerk a^certifl- 
cate sbpwiïig tjje nimber of d&ys,of attgn(|pnce and mileage to whicb he is enti- 
tled, and tp prppêrly prépare, tbjs cçi;|îflc^te the clerk inuat know the day on 
whiclji|tne^itne9B ÎB dischargei} from attenrtance, and also the fact that he bas 
obtàined the proper léave from tbe district attorney. It is and bas been the set- 
tled practice for years in this district for the district attorney to furnish to the 
witness a virritten discbarge, whiçb is flled with the clerk, and upon which in turn 
the clei'k %aîsfeé ^é certiflCaté which Jiè'gives the witness as évidence for the 
gùidance of -thé marsbal in payitlg the Witness the sum due bim. There can be 
no possible question that it is the dùty Pf tbe district attorney to furnish the 
written discharge as évidence of tbe leave granted the witness to départ from the 
court, andOO .reason is perceiyed why itis notthe duty of the clerk to flle and 
preservethis discharge fpr bis PWnprptection and for that of tbe witness. If a 
witness dalysummoned, and ia attendaDce, should départ witbout leave of the 
court or of the district attorney.ihe would be liable as for contempt, and hence it 
J8 entirely prçper that the fllep oCthijecourt or the record should show that leave 
had been granted. If a witness should apply, under the stntute, to the court for 
leave to départ, and the same should be granted, the record, would contain an en- 
try to that effect, and for thpmaking the same the clerlc would be entitled'to bis 
fee. When tiie leave is gTantèi.'oy Order of the district attorney, the discharge 
Bbould be flled, sp as to bepreserved aspart of the record of tbe proceedings of 
the bourt, and, in either case, tbé clerk is entitled to tbe statutory fee for making 
fhe record or flling the dischai'ge. 
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"Fécond. The second item in dispute îs the charge for fllîng receipts of thë 
United States collectora for fines paid in by or collected f rom persons sentencçd for 
violation of the internai revenue laws. tinder the régulations of the treasury de- 
partment, the clerk is required to pay ail fines collected in revenue cases to the 
collector of the proper district. As évidence of the receipt thereof the collector 
exécutes written receipts which operate in the double capacity of évidence show^ 
ing that the collector has become liable to account for the money thus received, 
and as évidence that the clerk has performed his duty of payment to the çroper 
offlcer. The argument in support of the demurrer to this class of items is that 
there is no law requiring the taking or filing such receipts, and therefore the 
same are not 'papers,' within the meaning of the third clause ©f section 838 of 
the Revised Statutes. It certainly cannot be possible that the government seeks 
to hâve it declared to be the law that the clerk is not required or expected to 
take receipts formoneys thus paid to the collector. It cannot be that the depart- 
ment wonld be satisfied with a practice of the clerk paying hundreds of dollars 
to the coUectors, without written évidence being taken of such payments. Thé 
proposition is its own réfutation, and it is entirely clear that it is the duty of the 
clerk, when thèse payments are made, to take proper receipts from the coUect- 
ors, not only as évidence for his own protection, but as évidence on behalf of 
the govornment, showing that the collector has become liable for the amounts 
thus paid him. Such receipts are not the private property of the clerk, but 
should be kept in his office as part of the officiai papers, there to remain for the 
beneflt of the government, and as évidence useful in settling the accounts of the 
clerk and the accounts of the collectors, and as such they form part of the record 
of the particular cases in which the fine has been collected and paid over. Such 
receipts are part of the papers connected with the case, are properly flled as such, 
and for such flling the clerk is entitled to the statutory fee. ■ 

" 3%tV(ii The next item in dispute is the fee chargêd for flling the written ré- 
ports made by the district attorney in regard tb the accounts of the marshalj 
clerk, and commissioner. By a rule of this court, duly adopted and spread upoh 
the record, it is provided that, when the reports of the officers named are filed.- 
they must be sùbmitted to the district attorney for his examination, and he is te- 
quired to înake to the court a written report of the resuit of such examination. 
The argument made in support of the demurrer that the act of February 22,: 1875; 
does not call for a written report from the district attorney does not meet the 
question. This court bas the right to adopt rules for the condnct of business be- 
f ore it, and. as already stated, it has adopted a rule requiring the district attorney 
to make an examination of the accounts of officers and to report thereon in writ' 
ing. The accounts of officers are voluminous, and require that kind of examij 
nation that cannot well begiven them in open court. The requirements of thë 
rule of court are in addition to those of the act of 1875, and are intended as ah 
additionalsafeguard against the allowance of illégal fées. Under the rules itis 
the duty of the district attorney to make a written report of the resuit of his eX'^ 
amination of eaoh acconnt. and it is the duty of the clerk to file such report when 
made. The report is a paper lawfully flled as a part of the record of the court, 
and the clerk is therefore entitled to the usual fee for such flling. 

" Fourth. The next items demurred to are the charges made for duplicate cop- 
ies of the orders of court approving the accounts of the marshal, clerk, and dis- 
trict attorney. The act of February 23, 1875, requires that the accounts of the 
officers named and the vouchers thereto sball be made in duplicate, the original 
to be forwarded to Washington and the duplicate to be retained by the clerk. 
In order to entitle the original to considération and allowance by the department, 
n is required that duly-certified copies of the allowance by the court shall ac^ 
Company the accounts. yet thèse orders do not form part of the accounts and 
vouchers of which a duplicate is required to be left with the clerk. The ' dupli- 
cité ' named in the act is the duplicate of the accounts and the vouchers, and does 
not include the orders of the court. To thèse items the demurrer is sustained. 

■' Pi/th. The fee chargea for entering upon the record the fact of the submis- 
sion of officiai accounts to the court is demurred to on the theory that the act Oj 
February 33, 1875, only requires the entry of the order of appro val or disappro Val. 
The usual practice is that, in accordance with the requirements of the statute, the 
account is presented to the court in the présence of the district attorney or his 
assistant, and is supported by the oath of the party. Tbereupon the court, as 
.soon as possible, examines the account in détail, and then makes the final order. 
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The'neeesiâarysesttmtoatibiiprefciu^s theentèring the ôifler of apptoval at the 
timeo#iheenti!y>afitbe fact of aiibmissi^a in open court, and hence the need of 
twoentriea. ;;!rheactof ISTO reqttireS.tllat the record shp.ll sfaow tàat the district 
attoiney!0Titiia assistant was présent itt court when the account is submitted, 
aîWl'hence;tlidre must be a record entry^ 6f the fact of the présentation of the ac- 
count in iOpea cdurtin présence oftlveisttorney, and the statute further requires 
a recoTdi entty of the final oïder of spproval ordisapprovaL. The clerk has no 
control'oVer:tbese matters. lî thé court reoeives the présentation of the account 
upon nne dttyMt is the duty of the clerk to make the proper entry of that fact in 
the proceedln|p8;for that day; and tBen when the court, upon another day, ren- 
ders its déci8ion.:apd orders the approTal of the account, the clerk must make the 
proper entrv'thereof. For such entriës he is entitled to the proper fées. 

■ "atol/i. !^he neKt point arising Upoa the demurrer is wbether the clerk is en- 
titled to the compensation for services rendered in procuring names of parties to 
serve as jurors and in drawing the Juries for the terms of court in the district. 
Thjs question has been adjudged in this circuit in favor of the rigbt of the clerk 
to compensation for such services. : 8ee opinion of Judge OAiiDWBLi in Ooodrieh 
v. U. 8.,4& Fed. Rep. 393, : sRelying upon the ruling in that case, the demurrer 
will be overruledto thèse items of charge in the présent cause. 

" Setenth. exception is next takea to tbe charge made for flling the duplicate 
voucbersaocompanying tbe accounts of the marsbal. Thèse accounts and vouch- 
ers pass nuder the control of tbe clerk, as tbey are required to be presented to 
tbe court ia tbe first instance, and then, upon approval, the clerk is required to 
foFwardldiie original account and the original vouchers to the department at 
Washington and to retain the duplicates. In the instructions issued by tbe de- 
partment of justice to tbe clerki (see Register 1886, p. 365,) tbe clerk is required 
to certify, when forwarding tbe origiBals of the accounts and vouchers, that the 
duplicates thereof are on flle in bis oflaoe. Thèse papers are therefore matters 
thât are tO'be flied, and under the raling of Bbewbb, J., in Goodrich v. U. S., 85 
Fed. Rep^ 198, :tbe clerk had tbe rigbt to flle eacb paper and to make the statutory 
charge thècefor. i,, 

" mghih^ The next item demurred to is a charge for acertifled copy of are- 
cognizance,^ia.a case wberein the suretiesthereon caused the rearrest of tbe party 
under indictment Section 1018 of tbe Revised Statutes autborizes the sureties to 
arreat tbeir principal, aod befôie a judge or committing offlcer to deliver him to 
the marsbal, and at the request of tbe bail it is made tbe duty of tbe judge or 
committing officer to enter upon the reçognizance, or acertifled copy thereof . 
the exonération of tbe bail. Under this section, it would seem to be the duty of 
tbe bail to Iprocure and pay for tbe certifled copy of tbe recôgntzance in case they 
desired to: bave the exonération indorsed thereon. To autborize the rearrest of 
the prinËipid.^ and bis delivery ,to tbe custody of tbe marshal, it is not necessary 
that the reçognizance or a copy thereof should be procured in the flrst instance, 
and ttéed therefor does not arise unless tbe bail désiras to ask the entry of dis- 
charge thereon. Tbe copy,: if made, is not furnished to themarshal as évidence 
of his rigbt to reçoive tbe prisoner, fol* that is based upop tbe action of the sure- 
ties taken before the judge or offlcer; but it is furnished tbe sureties in order that 
tbey may;.tif tbey choose,' bave entered thereon a discharge of liability. The 
clerk is entitled to demand a fee from the bail, when they demand a copy, but 
such fee is not a proper charge against thé United States. 

"Ninth. Tbe demurrer must also be snstained to the charge for issuing warrant 
to the marsbal to bringa prisoner conflnéd at Sioux City to Ft. Dodge for trial. 
Strictly. under section 1030 of tbe Kevised Statutes, a formai writ or warrant for 
that purpose was not needed, and, treàting the warrant as iii fact a copy of the 
order for bcinging tbe prisoner to Ft. Dodge, no fee is chargeable therefor under 
the provisions of the section just cited. 

" Tenlh. Exception is also taken to the charge for certiflcate and seal attaohed 
to tbe copy of the indictm«nt furnished on demand to.the défendant in the case 
of U. S, V. Parquette, under the provisions ôf tbe standing rule of this court. It 
was tbe duty of the clerk to furnish tbe copy, and it is the usual rule that copies 
of ail parts of the record, wbdn furnished by the clerk, sbâll be duly certifled by 
the clerk. The charge isàllowed. > 

" Blevmih. The next item ôxcepted to is the folio charge for tbe approval by tbe 
clerk of reoognizances given in certain criminal cases. It is the duty of tbe clerk 
to approve these:> bonds, ànd :t is the practice to évidence such approval by a 
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written entiy dr certiflcate of apçroval upon the face or back of the bond. This 
Is tbe makiDg of an entry or dèrtiflcate, within the language of section 838 of the 
Revised Statutes, and tbe folio f ee ol 16 cents is cbargeable tberef or. 

" Twetfth. Tbe next class of items to whicb exception is taken is that indading 
cbarges for administering tbe oatb to jurors, grand and petit, when tbey are proT- 
ing up tbeir attèndance before tbe élerk, for tbe issuance of a certiflcate to each 
juror sbowing tbe namber of days be bas attended court and the numbor of miles 
traveled, u'the basis for tbe action of tbe marshal in making payment to the 
juror, for enteting the order directing thç marshal to pay tbe jurors, for making 
copies of such order for tbe mai'àhal, and for making report to tbe court of the 
par diem and mileage due tbe jurors, as the eyidence npon -whicb the court re- 
lies in making tbe order for payment. Tbe clerk is required to perf orm thèse 
services In carrying eut the requireinents of the rnle adopted by tbe court, reg- 
ulating the mabner in whicb proof of the amonnts due jurors is to be furnisbed. 
When the jurors are discbarged froiu further attèndance, tbe ruie reqnires them 
to go to tbe clerk, and upon a proper book prepared by him to enter tbeir 
names, placés of résidence, days of attèndance, and number of miles of travel, 
and, as évidence of the correctness thereof, they are required to make oatb 
thereto. Thereupon the clerk makes out and f urnisbes to each party a certifl- 
cate sho-wing tbe days of attend&noe and miles traveled and tbe amoust due. 
Tbis certiflcate is submitted to the marsbal, and tbus be is f umished with a cbeck 
upon the juror, When tbe accDUnt of the marsbal is made out for submission to 
the court, the rule requires that it shall be flrst submitted to tlie clerk, wbo is re- 
quired to compare tbe payment made with tbe facts appearing on bis book or 
record, and, if they agrée, be is required to make a certiflcate of that fact upon 
tbe accouDt of tbe marsbeJ. Thus there is put in opération a cbeck upon* tbe 
juror, and also upon the marsbal, for bis account will not be approved unless it 
agrées with the clerk's record. The court is also required to make an order di- 
recting tbe payment of the sum due tbe jurors, and as tbe basis tberefor the 
clerk is required to make a report to tbe court of tbe names of tbe jurors and tbe 
amount due them. Thus it is made the duty of tbe clerk to perform each act for 
whicb the fee is charged, and, as they are ail services of a cbaracter for whicb 
the fee biU provides payment, the clerk is entitled to pay tberefor. 

" Thirteenth. Exception is also taken to the charge for certiflcate and seal at- 
tacbed to copy of order furnisbed the jury commissioner directing tbe drawing 
of juries under tbe provisions of the statute and rule of court. It is the proper 
practice to furnish to tbe commissioner the évidence of the order made by the 
court requiring him to aid in summoning a jury, and whatbetter mode forso do- 
ing can be suggested than by sending him a certifled copy of the order? The 
charge, therefore, is allowed. 

"Fourteenth. Exception is next taken to tbe folio fées charged for making 
final entries in a number of criminal cases. Tbe purpose of tbe final entry is to 
bring together in compact form upon the record tbe évidence of tbe material 
Bteps taken in tbe given case. TTnder tbe rule and settled practice in lowa, there 
should be included, of the items claimed in tbe account attacbed to the pétition 
berein, in the final entry, the commissioner'B order for açpearance before the 
Ifrand jury; tbe entry sbowing tbe due presentment of tbe indictments by the grand 
jury; the indictment: the bencb warrant and return thereon; the plea of de- 
fendant, including tbe arraignment; the entry sbowing trial and verdict; the 
sentence and final order or orders of tbe court, such as order granting new trial 
or modifying or suspending sentence in wbole or in part, or directing mode or 
place of carrying into eflect the sentenced imposed; the mittimus and return 
of tbe offloers showing the exécution of tbe sentence; and the entry of satis- 
faction when the sentence, by way of fine, is paid. The final entry should not 
include the bail bonds, the entry of default and forfeitnre thereof, orders of at- 
tachments for witnesses wbo may fail to appear, tbe attachments, and return and 
tbe order made thereon. Thèse do not constitute any part of the proceedings 
against the défendant named in the iudictment, although they grow out of ft, 
and bence are not proper parts of the final entry or record. 

" Fifteenth. Exception is taken to the charge for administering the oath to 
witnesses in criminal cases, it being argued that the docket fee of three dollars 
includes services of this nature. The fee bill (section 838) expressly provides for 
a fee of 10 cents in administering oaths, and in Van JDuzee v. Z7. S., 140 U. 8. 
199. 11 Sup. Ct Rep. 941, it is expressly held tbat the docket fee of three dollars 
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ïs.iuteiifledijtOifuoivéEthe eptry'îPJÇftha case, in^eiçing, making minutes on cal- 
endaî;, *«4,M»ll'9l<beF i,noidentq,jf;^Wvice8 as are nat covered by other clauses 
«f the statute^VirSbe^dnqiiinis.^erwg f^n!oatl\ i,8,a seryic,e tpr^-wliicU compensatioa 
i» expressif .proi^Jiileâ :b3' anothervCl^UBe 4;itlie B.tatute.aad the fee therefor is 
properly ohargeable. .■î:uM.;i., •'",,' 

"*SiW«<«»/As.#bj(ftction is alijp.ipade tQ the clmrge Ipr, cef|;i^cates and seals to 
copies tiftbfi.ssateace and or(J9)i;).bà8ed thereon, m case^ ■wtërein a prisoner is 
sentenced toitapi'isDament, andt^njOrdeir js raade flxiing tlie place wberein the 
sentence ia tp;^b»'©arrjed out. . ■ geciCçiB, 1.038 of the Revised Statutes pro vides that, 
w.hen a priaonsi; is delivered t(> a,BJiër3:2 or jStiler under a wrjt, warrant, or mii- 
Hnmi, a copyttlier«of shall bçiieitiiwjthî-auch steriŒ ànd jailer, ànd the marshara 
return sballb«;iaadB on the original. The statutes of l6\ya (section 4515, Code) 
reqnire that, .^beû a prisoner isi Ç!<?niinitted to the custody of a keeper of ajail 
or prison.a certifled copy ofth^entrj^pfjudgment shall be furnished him. Cer- 
tainly it ifi the proper practicewiieii prisonersare committéd to a state jail, under 
sentence of acourtof the Onlted States, that theye shall be furnished to the jailer 
the évidence which the State statut requires him to demand before he will re- 
ceive a prisoner under bis custody. The copy of the judgment entry shows the 
terms of thesentence, and the -order shows where the sentence is to be carried 
out, which ig a necessity in case of sentence in the fédéral courts. Thèse copies, 
when deliverddtO'tbe jail«r,iarethe évidence upon which he relies as proofof his 
authority to.hold the prisoner in custody. Clearly.theretqre, the copies should 
be certifled to.ftnd thus the jailer bas furnished him that which, on its face, bears 
évidence of its officiai character. The copies in question constitute the mittimus 
required by section 1038 oftije, Revised Statutes, and the jailer is entitled to de- 
man^l an offloiàiicopy thereof beforehe can be required tp assume the charge of 
the prisoner, and this requirës that the olerk shall make tha proper certiflcate 
with hisof&cialsealattachedt'aad for BO doing he then bepomes entitled to the 
statutory fee. 

'•Seveniernih. Exceptions are next taken to the folio fee for making copies of 
certain indictments, and certifying the-same at the requestof the district attorney. 
Thèse indictments were found againSticertain offlcers of a national bank, and con- 
tain many connts. The- charge therefor was allowed by the court, when the 
clerk's aCcount was originally passed on, becanse the court fcnew the character 
of the cases; the large number of counts;in the indictments, and that, to enable 
the district attorney to prépare the causes for trial, it was absolutely necessary 
that he should bave, for his owh use, a copy of the indictments which set forth 
in détail the varions acts countediaS violations of the banking act. The facts 
upon which the allowance was made «Ifiarly proved the need of furnishing to the 
district attorney the copies charged for, and, as the services were rendered by the 
clerk in aid df prosecation instituted byithe government, and upon the written 
order of the district attorney, the court, in passing upon the account of the clerk, 
àMowed the f olio.iees for the copies, and the fee for certiflcate and seal. and also 
for fliing the writtien order or praecipeï The ruling then made is now affirmed, 

" Eighteenlhi 'EiS.c&çHon is also taken to the fee charged for issuing a W2«m«a 
in causes wheFein the défendant is ordered to be imprisoned until the fine is paid, 
and for filin^'iftame when returned by the marshal, and for entering his return 
thereon. The.*îttïwi«s is the warrant issued to the marabal, directing him to 
commit thedëfendant to custody as required by the sentence, without which the 
marshal would not be justiflëd in committing the défendant to jail, and its issu- 
ance and return are necessary steps in carrying out the judgment or sentence of 
the court. The feés charged for thèse services are therefore allowed. 

"Mneieenth. The last item demurréd to is the charge for the making duplicate 
cop'ies of the order of the court, directing the marshal to procure the neces- 
sary record books for use in the Cedar Rapids division of this district. Thèse 
copies of the order are in themselves vouchers for the beneflt of the marshal. . He 
is entitled to a certifled copy of the order of the court as the évidence of his au- 
thority to procure the requisite books which form partj at least, of the papers 
which vouçh for the proper outlay made by him in this particular, and he is re- 
quired to flle with the clerk a duplicate of ail vouchers which accompany his ac- 
count, and henteé the need for duplicate copies of the order made. The total sum 
shed for is $7l4.'40. Under the conclusions reached as herein announced, the 
clerk is entitled to $666.90, the remainder of the sum total being disallowed, and 
judgment will therefore be entered for said amount of |666.90. " 



AMEEICAN CONST. CO. V. JACKSONVILLE, T. & K. W. KY. CO. 937 

The assignment 6f errors covers every ruling of the lower court whïch allowed 
to the plaintifl below any item of his account. The plaintiff did not appeal from 
the judgment diaallowing certain items of his account, and hence the correctnew 
of the ruling of the lower court as to those items is not beforé us. 

Maurice D. O'Connell, U. S. Dist. Atty., for the United States. 

A. J. Van Duzee, pro se. 

Before Caldwell and Sakeoen, Circuit Judges. 

Per Curiam. We are satisfied with the findings of fact and thé 
conclusions of lawreached bythe learned district judge who decided this 
case in the district court as expressed in his opinion, and the judgment 
of the district court is therefore affirmed. 



American Çonst. Co. v. Jacksônville, T. & K. W. Ry. Co. 
iCi/rcuU Court, N. D. Florida. November 19, 1898.) 

1. CONTEMPT— PkOCEDURE— pBtmON AND RULE FOU ATTACHMENT— TiME FOR ANg*EB. 

Pétition and rule for attaohment is a proper method to irarsne in a proceeding 
for oontempt in disobeying an order of court, although not the only remedy ; and, 
when a oopy of suoli pétition containing the spécifie charges is served on défend- 
ant, six days is sufflcient time In which ta malie answer thereto, or to as): for addi- 
tional time in which to malce such answer. 

2. Same— Pbocebdino against Cobpoeation and Officbbs. 

On a motion for attaohment against a railroad company and its officers for cCn- 
tempt 4n violating a temporary injunction and an order appointing a recelver, an 
objection that the motion does not specify any person by name, wbom it is sought 
to a;ttach, cannot avail, when such officers are well Icnown to the court, hâve been 
served with a copy of the pétition, hâve appeared in their officiai capacity, and as 
counsel in litigation connected with the road, and when a proper order, if neces- 
sary, may be made from the record. 

8. Bamb— What Constitctes. 

After a receiver of a railroad has been appointed, a collection by the vice prési- 
dent of money due the company uiider a mail contraot, and depositing samie in 
bank to the company's crédit, and attempting to dictate what disposition the re- 
ceiver should make of it, constitute contempt. 

4. Reoeivbbs of Eailboad Companies— Obdee pob Delivert of Booes — Interpréta- 
tion. 

An order appointing « receiver of a railroad company among other thlngs pro- 
vided that "ail the books, vouchers, and pàpers touching the opération of the road" 
should be delivered by its ofHcerB, servants, and agents to such receivers. Held, 
that the order included ail books relatlng to the previous history of the corporation, 
and ail records of its transactions, and was not conflned to books relating to the 
future opération of the road, or to such as the receiver might specifically demand. 

B. Samb— Ordee pob Delitebt of Peopeety. 

When an order of court appointing a receiver of a railroad company provides for 
the delivery to such receiver of "ail and every part of the properties, interest, ef- 
fects, moneys, recel pts, earnings, " etc., such order embraces the company's seal. 

On Motion for an Attachaient for Contempt. Motion granted. 

Bisbee <k Rinehert, for complainant. 

Cooper & Cooper and T. M. Day, Jr. , for défendant. 

Swayne, District Judge. This is a motion by the complainant com- 
pany for an attachment against the défendant company and its officers 
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ïbi? a icoatômpt and: violation of the tempoTiary restraining order of July 
0-j;'JEâ92v iahd ïtÂ'Jthëi violation. of thfe (jrHef liiade appointing Masoii 
îfoung receiver'^oii iÀjUgust 4, 1892, 'ÏTjïé' |)r()ceeding was commenced 
by pétition filed in this court, November 7, 1892, a copy of which was 
served upon C. C. Deming, vice président of the défendant company, in 
Jersey City, N. J., November 12, 1892, and a notice of the pétition was 
served on defendant's connsel hère iii Jacksonville some days previous 
to the hearing. The matter was argued by both parties on the ISth of 
November, 1892, and tàken under advi^ement by the court. No an- 
swer was oflfered to the pétition. No extension of time was requested 
for privilège to file an ànswer, although it was argued at the time by the 
counsel for the respondent that the time was not sufficient in which to 
appear and answer. By the rules of New York, in which said vice 
président Deming résides, he would have-been allowed four days in 
which to answer. By the record hère he had six days in which to do 
30, whjch t,^e court hpl<Js was ample time for that purpose. It further 
iiolds tWt, whilea pétition and ruy'iloràttâchmiéiit are not the only 
methods which may be pursued in an action for contempt, it is a proper 
method, and iti thiâ caSé'gave the deferfciant rallroad 'Cônipany and Mr. 
Deming aU pf the tirne aiid privilèges that they would hâve been entitled 
to under a rule to show cause. He was served with an exact copy of 
thei jpetltioji'^'contaiïîing the spécifie chai'ges made agaînst him, and he 
had six days in which to make answer thereto or ask for additional time 
in which to make said answer. As'thé dÔiïrt uriderstands his position, 
be.did neither, but restëd his défense to the motion on technical objec- 
l.*ons to the complainant'â method of proéedure. He did cpme in, how- 
eveir, at the eleventh hour, on the morning on which this opinion was 
deUvered, and asked that, if it shoyld be'ttgainst him, he might hâve 
further time in which' to answer. 

This, therefore, being a proper method of proceeding, the défendant 
conipany and its vice président, Mr. Deniing, being both in court, with 
ample notice of the chargés against them, and with ample time in which 
to answer thesame, and having failed to do so, it renqains to beinquired 
whether there is évidence before thé court to sustain the charges in the 
pétition. That portion ôf the tempûràryrestraining, order çlaimed to be 
violated reads as folio ws: 

"That the said défendant railway compâny, its offlcers, agents, attorneys, 
servantsy and employés, are hereby enjoined and reslrained from remitting, 
sending, or removing in any manner whatsoever any of the incomes, tolls, or 
revenues of the said défendant company frotn the juriadiction of this court, 
either to its tréastirer In Hew York or to any other offlcer or person whatso- 
nver." 

It appears by a vôucher produced before the court at this hearing 
that the défendant, the Jacksonville, Tampa & Key West Railway Com- 
pany, on July 11,:1892,, paid to Cooper & Coopér, counsel, the sum of 
82,500. It further appears that this money was paid on the authority 
of Mr., C- C, Deming,, vice président, approved by Mr. R. B. Cable, 
gênerai maiiager, and.by T. M. Day, Jr., attorney,,and audited by Mr. 
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J. B. Stàîke, gênerai àuditor. It is claimed in this action that such 
pâyment was a willful violation bf thé order of July 6, 1892, and it ren- 
dered ail the pàfties who are rësptiiisible therefor guilty of contempt in 
willfully dïsregarding the brder of this court. The fact that the man- 
agers and directors of a corporation, charged with fraud and misman- 
agement of that corporation, shoûld take the money of the corporation 
with which to défend themselves against that charge, présents certain 
novel features for the considération of the court, the décision of which 
had perhaps best be reserved until the final termination of the original 
suit. The court, therefore, àt this tinie expresses no opinion upon the 
propriety or impropriety of the use of that $2,500 which it appearS bas 
been made. ■ 

The order of August 4, 1892, by which Mason Young was appointed 
receiver of the Jacksonvillë, Tampa & Key West Raîlway Company, 
contained the following language: 

"And it is furtlier ordered .that tbe said défendant railway company, its 
ofBcers «ind agents, and ail persons who may bave possession of any of the 
said railroad properties or appurtenances or rights and privilèges thereof, 
dellver over tO the said receiver ail and every par| of the properties, inter- 
ests, eflfects, moneys, receipts, and earnings, and ail the bocks, vouchers, 
and papers touching the opération of the said railroads or either of them, and 
ail books of aecount and vouchers touching or relating to the moneys, finances, 
and assets of the said défendant Company, including the stock books and stock 
ledgers.of the said défendant company." 

It is conténded upon the part of the défendant that the motion does 
not specify any person by name whom it is sought to attaeh. The 
motion for attachraent is against the défendant compan}"^, the Jackson- 
ville, Tampa & Key West Railway Company, and its officers. It is 
known to the court, as well as to ail parties concerned in this litigation, 
that Mr. C. C. Deming, who was served with copy of this pétition on 
November 12, 1892, was the vice président of the défendant company, 
and one of the parties against whom the orders of July 6 and August 
4, 1892, were made. He appearcd in court in person at the hearing of 
that cause, not only as vice président, filing an affidavit therein, but also 
as couhsel, taking an active part in the proceedings. The court knows 
him to be a proper party, and, further, that he and his counsel are 
aware of the same fact, and, if it becomes necessary, will hâve no difïï- 
culty in making a proper order for the attachment from the record. I 

Further objections are made by the défendant that Mr. Pennington 
was not a properly authorized agent of the receiver to demand the books 
and other property of the défendant company; and yet it appears that 
Mr. Deming and his counsel treated with him as such agent, and failed 
to make any such objection up to the date of this argument. It is évi- 
dent, however, to the court that, at the time the demand was made for the 
books and property, Mr. Pennington was a proper agent to make that 
demand. The principal objection or argument used by defendant's coun- 
sel at this hearing, to clear his client from the charges brbught against 
him, is that the language of the order of August 4th is not clear; that 
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there was no order in it for turning over boobs of former companies; 
that there was no allégation in it of any particular books, such as bills 
paj'able or the New York cash book, or that they were in possession of 
the défendants. The court does not understand that there is any reason 
in such objections, or that there is any possibility of drawing such an 
understanding from the construction of the language of the order. 
There is no reason why the words in the order, "ail the books, vouch- 
, ers, and papers touching the opération of said railroad," should be con- 
strued by Mr. Deming or his New York attorney to be liraited to mean 
those only touching the future opération of the railroad, nor that the 
order for "ail books of account," etc., should be limited to those that 
the receiver should happen to demand or be able to guess that existed, 
and that he should be required to show in whose individual hands each 
separate book might be found at the time of making the demand. 
There is nobody in this case who is better aware than Mr. I)eraing him- 
self that the books that were wanted, and that were intended by the or- 
der to be deliVéred, and which were so ordered by the order of August 
4, 1892, Were the boôks" that would enable the receiver to détermine 
Whefber the pharges ^gainst the oM'cers of the Jacksonville, Tampa & 
iCey ^est were triae or false- Those books, of course, included ail that 
related to the previous history of the défendant corporation, and ail the 
records that went to compose it, and ail transactions which took place 
between thenl; àhd while the court dôèM liot now sây that the refusai to 
deliver those books to the receiver, and the effort made to thwart the or- 
der for their delivery, w^ made for the purpose of preventing investiga- 
tion and oovering up the frauds alleged, yet that mu^t necessarily be 
one of the conclusions to which such attempt must force every one. 

It is trué there is nothing in the order about the delivery of the 
seal of the company, and yet the order is very explicit and full when 
it says, "ail and every part of the properties, interests, effects, moneys, 
receipts, and earnings," etc. There can be no doubt in the mind of 
any one for one moment that that order covered the delivery of the seal, 
and it should bave beau promptly delivered on demand to the receiver 
or bis agent. 

The showing made by Mr. Pennington in his aflBdavit that it was the 
purpose of Mr. Deming to delay and prevent the delivery of the com- 
pany's bocks to, the receiver as much as possible, notwithstanding the 
promise to comply with the order of the court made by said Deming, and 
the delays that were occasioned by him and his attorney from the 15th 
of August, 1892, for some weeks thereafter, indicate that purpose be- 
yond ail question. His action in coHecting the money under the con- 
tract for carrying the mail, after the appointment of thé receiver, and 
the deposit qf it in a bank under the name and to the crédit of the Jack- 
spnville, Tampa & Key West Railwfiy Company, when it should hâve 
bçen paid to the receiver in the first instance, and his efforts to dictate 
to what the receiver should apply that money indicate a disposition 
on his part to interfère with the duties of the court's officer, and renders 
him clearly guilty of contempt in.that mfttter. 
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The judgmentof the court, thereforé, is that the parties herein charged 
are guilty of willful contempt in violating the previous orders of the 
court, and they are so adjudged. In view of the fact, however, that 
time has been asked this morning in which to file further answer, at- 
tachment will not issue at once, but 10 days will be allowed the parties 
in whiçh to purge themselves of contenapt, if they désire to do so. Con- 
tempt, however, being a criminal action, and personal service being re- 
quired in each case, Mr. Deming, being the only individual who has 
been personally served, is the only one against whom attachment can 
issue at présent. 



In re Hereman et al. 
(Circuit Court, S. D. New TorH. June, 1892.) 

1. CnSTOMS DUTIBS— ClASSiriOATION— "ASTBAGHANS." 

So-called "astrachans, " being a woven material consisting of a ootton foundation 
or weft, and a rough and mpre or less curled pile warp ooniposed of goat taair. In 
whioh, in someof the sampleB.tlje loops of tlie pile were eut and in otbers remalned 
uncut, the goat bair being the material of obief value, held, that the merchandise 
was dutiable as a manufacture in whole or in part of goàt haïr, under Scbectule K, 
par. '392 of the taritt act of October 1, 1890, at the rate of 44 cents a pound and 50 
per cent, ad valorem, and uot, as claimed by the coUeotor and the govemment, as 
"plie fabrics, " under paragraph 396 of the same sohedule and aot, at49}^ cents a 
pound and 60 per cent, ad 'Uttforem. 

2. SaMB— CONSTKUCTION OP; ACTS— UNDBRSTANDINa OF MaNDÏACTURBBS. 

The fact that congress, before f raming the tariff acts, advises with manufactur- 
ing experts, does not givè rise to any rùle of éonstruotion whereby words usod 
therein may be interpreted according tpthe teohnical understanding of manufac- 
turera. 
8. Same — Teade Mbaning. 

A Word used in a tarife act may be susceptible of a trade meaning as designating 
a spécial group of articles, although each article in the group is always bought and 
sold by its spécifie name, Whereby it happens that no articles are bought and sold 
by the group désignation. 

At Law. This was an application by the importera under the provi- 
sions of section î5of theêo-called "Custotns Administrative Act" of Jane 
10, 1890, foï a review by thé circuit court of the décision of the board 
of United States gênerai appraisers affirming the décision of the coUector 
of the port of New York in the classification for customs duties of certain 
merchandise entered at that port Octobér 27, and November 17, 1890, 
which consisted of goods commonly known as "astrachans," or "astra- 
chan cloth," which were returned by the United States appraiser as 
"manufactures,: goat hair and cotton, goat hair chief value, as pile fab- 
rics," and duty was accordingly assessed thereon by the collector at 49i 
cents per pound and 60 per c«nt. additional ad valorem, under the pro- 
visions of paragraph 396 of Schedule K of the tariS' act of October 1, 
1890, which; omitting itomaterial portions, is as follows: 

"396. On * * * 'aiïd plushés ànd othèr pile fabrics, ail the foregoing 
«omposed whoUj^ or in part of * * * the hair of the camel, goat, alpaca, 
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btpkiy^r animais, tihe ^nty pef poi^nd^fj!^ [be fO(ir £>pip ,one; half tinoes the 
dffltyimi|>fï3ç4 ,by tliis açt on:a pouiid,fî(.ufl;|iv^^hed:V^9ol |9f t^e flr^t claes, and, 
itl/M4ajÇf9j^,^fereto, sixty pçr cén|;um,<^ 

Thé'ïmporters ' protesté!! that th« gôpds, being litthufatitures of hair, 
valuéd àt'bver'40 cents pér pound', Wèire dutiable diïlyàt the rate of 44 
Cents péf'pound and 50. per ceût. additibliàl ad valorem, uilder paragraph 
392 6f thesaiûe schedule alhd a<it, whit^fa,' omittihg immàterial portions, 
is as folio ws: ' 

"392. On * * * ail manufactures of every description made wholly 
or in part of * * * the hair of tiié camel, goat, alpaca, or other animais, 
not specially provided for in this act, * * * valued at above forty cents 
per pound, the duty per pound shall be four ti mes the duty imposed by this 
act on a pound of unwashed wool of the flrst class, and, in addition thereto, 
flf ty per ceutum ad valorem. " 

The board of United States gênerai appraisers, sitting at the port of 
New York, proceeded to take voluminpçus testiajony offered on behalf of 
the importers and of the government; the former producing the évidence 
of a large number of importers and nperchants dealing at wholesale in 
tb^fabncs in question, i^t^osetestimonytended to shoW that at the date 
ofîthe passage of the tariff act of Oct<?^ber 1:, 1890, and prior therefoj the 
tèi^il^ "pilé fabric^" hâd :in trade ànd couartierce à réStricted meaning, 
iwhich comprised and. included only a'group of fabrica such as velvets, 
:p]qghés/etc,, in whiçh thé pile was uniformly eut in the process of 
weaving iand stood erect, the surface of the fabrics. consisting of the ends 
of; the piles; and that iri' this class or gronp of fabrics the trade did not 
înclùde tïie âstrachahs in njjjèstion , whïph wère aïw^ys ' bôught and sold 
by the spécifie térm of "ftSt#achanBv" and were never included within the 
group of "pile fabrics" as known to the trade. 

On behalf «f the governoient the testimony of a number of merchants 
Sii;d;déaléir3'jfl?as pïbducedjtebding to show Ihat ill' tr^de and commerce 
in the United States at the time of the passage of the tariffact therewere 
no fabrics bought and sold in trade by the name or désignation of " pile 
-fabrics;'' and there was somd testimctoy tending toshow that "pile fab- 
racS" wàs not a term or désignation knowû or used iut the trade, as ap- 
jplied to any goods. On behalf of the doUector and the government the 
itestimony was furthec produced of seyçral manufacturers in the United 
îStates of merchandise identical with or sirailar to the plaintiffs' impor- 
.tations, which manUfactuçeïs testified that in tbeir trade the term "pile 
fabrics," as, tecbnically understood, included the entire class of fabrics 
which were woven with a pile, namelyy Vrhere the pile threads — usually 
-the warp threads-^v^ere^fthrown up"ifi»naMthe warp; and that, then the 
loops of the *'pile," eo-oalled.were either eut by a system of wires and 
knives follbwing the prôœssof weaving,. orinsome cases were left uncut, 
.jjile fabrics including with therai ail fabrics where the pile was either eut 
or uncut, and that it made nodifference whether the pile: renrtaîned stand- 
ing straight or was eut or.steamed or crushed in the process of finishing. 
The testimony of thèse niariufactUTers likewise tended to show that, as 
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they Understood commercial terma as used in the Wholesale trade with 
which they came in coùtact, "pile fàbrics" had no spécial or reStricted 
meaning différent from the technicàl orcommon significaticin ôf the term 
as applied to ail fabrics having a pile, whether eut or uncut, and whether 
curled or straight. ;• 

The board of United States gênerai appràisers, in deciding the case, 
delivered a very elaborate' opiniob, going pver the question of manu- 
facture, and finding in substance, among other things, that the words 
of the statute, "other pile fabrics," could not refer to plushes, that arti- 
cle being enumerated in paragraph 396, and that, therefore, the words 
must be taken as descriptively covering fabrics which in some respects 
differed from, but were akin or allied to, the only fabric named. The 
board also cited the définition of "pile fabrics" as given in the Encyclo- 
pedia Britannica, which covered looped or uncut pile and eut pile; also 
the Century Dictionary définition of "astrachan" as a "rough fabric, with 
a long) tslbsely curled pile in imitation of the fur;" and also the défini- 
tion in Webster's and Worcester's ï)ictionaries of the word " pile." The 
board further held that the testimony of manufacturers should be ad- 
mitted to explain the nieaning of words used in the tariff act, inasmuch 
as manufacturers appeared before the committees of congress and gave 
testimony concerning the goods made by them, and the rates of duty to 
be impôSèd thereon. Th© board further found as follows: 

"From the inspection of other protests coiicerning the same subject-matter 
now before us, it appears that a number of the witnesses who testify in this 
case to the effect that ' pile fabrics ' is a term understood in the trade to em- 
brace only fabrics similar .to velvets and plushes in which the pile tbreads 
stand erect, presenting a smooth surface, are pecuniarily interested in main- 
taining the claims of thèse protests. A considérable nuraber of disinterested 
merchants, both in and outside of New York, whose testimony we hâve taken, 
conçut in saying that the term ' pile fabrics ' was not, prier to October 1, 1890, 
a term in commercial use, by which goods were bought or sold; that àll such 
fabrics are specially designated in the trade; indeed, the claim is made by 
merchants in a case now before us from San Francisco that certain astra- 
chans, classifled as trimmings, are pile fabrics. " 

The board of United States gênerai appràisers made the following find- 
ings of fàct: 

"(1) That the protestants, H. Herrman, Sternbach&Co., imported into the 
port of New York, in October and November, 1890, certain fabrics, which the 
collector classified for duty as 'pile fabrics,' and levied duty upon the same at the 
rate of 49^ cents per pound, and, in addition thereto, 60 percent, ad valorem, 
in accordance with the provisions of paragraph 396 of the act of October 1. 
1890. (2) That the fabrics so imported were in fact pile fabrics, and on the Ist 
day of October, 1890, and prier thereto, were boughtand sold and exclusively 
known in trade by the name of 'astrachans.' (3) That the so-called 'as- 
trachan ' is a fabric composed of cotton and goat hair similar in texture to 
plusb, but différent therefrom generally ip the length of its pile and the style 
of its flnish, both fabrics being often made to imitate furs, and both are 
largely used for similar purposes. (4) That the term « pile fabrics' was not 
at the tirae of the passage Of the act aforesaid a term of commercial désigna- 
tion in the United States for the purchasé and sale of any fabrics made 
whoUy or in part of wool^ worsted, or goat hair. (5) That at the time last 
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meotioned there was f)0 established, well-known, certain, aqd uniform gên- 
erai usage or custom in trade and commerce in the United States in relation 
to 'astrachans,' excluding them from or ineluding them within the term 
' pile f abrics. > ■» 

And found the final conclusion of law as follows: 

"In our opinion, tiieworda «other pjlefabrics,' eontained in the paragraph 
above mentioned, are generic and descriptive; and, believing that the claim 
of the, protestants is not well founded, we overrule thèse protests, and af- 
firm t^e gestion of the collectôr." * 

: The r,epord, ineluding the évidence ta^ien by the board, together with 
their ç^rtified statement of the facts involyed and their décision thereon, 
was retiiEUPdto the circuit court on t^ei application of the importers, 
pursïiant; tp section 16 of the above-cit€d."Gustoma Administrative Act" 
ofJ*îi)ff'l|Oi. 1890, and thereupon the circuit court preceeded to hear and 
determijifi the questions of law and, faict , involved in suçh décision, and, 
aftesr an<jel|ibor^te examination and présentation of the recoid and argu- 
ments b^;Çounsel in behalf of the importers for reversai and by the 
United §ifô(tes attorney i#i befealf of the goyermnent for aJ@Srmance of the 
décision of the board of ; United Stat^ gênerai appraisexs, the circuit 
court éefflded the case in favor of the importera' contention, delivering 
an opiniw, which isgiveQ below. -: 

Siariley, Clarke & Smith, dSiqthm Q:Cllarlçey of counsel,) for importers. 

Edward Mùchell, U. S. Atty, and Jamea T. Van Menssdaer, Asst. U. 

s;;Aity.;i '; ■;,■■:■■.: ■. ' •;,„. .. 

Lacombk, Circuit Judge. It is not necessary toadd anythîng to the 
remarks Tfrhich hâve been madë from time to tîme in the course of the 
ârgurû'ént, as iildièating Why it seems to me right in this case to reverse 
the décision, pf tbe board of gênerai appraisers. ïn so doing I do not 
iinderstand that I am at ail departing from the rule laid down in the 
Muser Oase^ (41 Fed. Rep. 877,) I think it was, as to the fact that they 
sit as experts,' and gather testimony from ail quarters. In the first 
place, they hâve hère very plainly indicated by their own expressions 
on the faceof their ïeturn that they bave reached the conclusion in this 
case from the évidence which they return hère. And it further appears 
quite plainly froxn their opinion that to their conclusions they were in- 
fluenced by a mistaken belief or understanding as to the rules of law as 
laid downby the suprême court; that is, they seem to consider that 
thèse fermg in tàrifï acts may be interpreted accordinf; to the technîcal 
ntiâerstahding of them bymanufacturers. NoW, I know of no such 
rule, Some words are to be taken iii their popular and ordinary signif- 
ication, as they would be understood by ail the world. Failing that, 
there is the well-known rule, reiterated over and over again, that, if 
words hâve a 6pt>cial meaning in trade and commerce, they areto be 
g|iven that' spécial m«anitiè wben #e find them in tariff statutes. I 
kriow of nb'iRirâ ïule that, because congress frames it^ statutes âfter ad- 
yising with manùfacturing experts, words should in some instances be- 
given the teohnical meaning which the manufacturers give to them. 
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Agaiii,'the board seems to hâve the understanding that a term used 
in the tariff act is not susceptible of a trade meaning, nnless some one 
or more articles are bought and sold specifically by that name. In that, 
again, I think they are in error. I think the contrary is very plainly 
Bhown in the case of Pickhardt v. MariU, 132 U, S. 252, 10 Sup. Ct. 
Rep. 80, Which I referred to before. An article may be bought and 
sold by the spécifie name which indicates that précise article, and still 
a group of such articles may be known to trade and commerce by a 
commercial term, which includes them in a spécial group, and which 
stiil never appears on the face of an invoice or bill of the goods when the 
articles are described, because they are always described by the same 
epecifiç name which refers to the particular article. Inasmueh as it is 
apparent, to my mind at least, that the conclusion which the board 
reached in this case was influenced by thèse views, which seem to me 
not in accordance with those heretofore expressed and laid down by the 
suprême court, I shall set their décision aside, and direct that the arti- 
cle be classiâed as manufactures of wool, etc., under section 392. 



Brush Electric Co. v, California Electric Light Co. et al. 

iÇirouU Court ctf Appeals, Mnth Circuit. Ootober 6, 1893.) 

No. 64. 

1. Patents fob Inventions— Liobnsb—Riohts of Iiicbnseb. 

A grant by the owner of a patent of an exclusive license to sell the patentéd arti- 
cle in a specified territory carries with it an implied authorlty to join the owner, 
even against his Will, as a party pl^intiff, in suits against infriagers. Brush- 
Swan ïllectrtc lAght Co. v. T^ompson-Souston Electric Co., 48 Fed. Rep. 284, 
approved. 49 Fed. Rep. 73, afflrmed. 

5. Same— AssiGNMBNT or Licbnse. 

A lioensee cannot divide up his license and assign to third parties ail his rights 
in certain portions of his territory, unless a manifest intent to confer such rights 
appears in the contract of license; and such intent cannot be inferred merely from 
the grànt to bim and his "assigns. " 

8. Bàmb. 

An attempted assignment by a lioensee, withont authority, of ail his rights in 
part of his territory, causes no forfaiture of the rights which he aoquired by his 
license, and, as it passes nothing to his assignée, he may stUl sue for an infringe- 
meut çommitted in the assigned territory, aud may join his licensor as a party oom- 
plainant therein. 

4. Same. 

The right to so join the licensor is not afCected by the fact that the lioensee bas 
also joined as a party plaintifE a corporation whioii is merely its agent, and which 
is therefore not a necessary party. 

B. Same— ÉsTOPPBL. 

A patent may be assigned before it is actually issaed, and where the assignée 
grants to a third person an exclusive right to sell the patented article in a speoffled 
territory, and, after obtaining the patent, treats such grantee as having a valid 
license, land allows it to açquire an extensive business, he is estopped to deny the 
validity of the license. 

6. Same— Natcrb or Licensee's Rights. 

A gratit by the owner of a patent of an exclusive right to sell the patented arti- 
cle within a specifled territory excludes the grantor from such territory,' and con- 

v.52F.no.ll— 60 
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fera upott tbe.grtffltee a right •w'hioh he exercise* for his own beneflt, and thérefore 
he is not mereljr th6 agent of the owner, nnder an agency which may i>e revoked at 
"any time. ^'* ■ ' . '','.', 

r. SAitE--Evn>BîJ<Sn«--OPiSiossoJ WiTSBWBgl' ■ ■'■ ■■ 

Afad4Viit9 tar the offloers oï a licensee Corporation that it ^^'"nnderstood'* be- 

tween itand t(ie,tioensor corporation tbat botit companies ^taould àotively prosecute 

infringera In tHélioènsee's terrttoryj wé^a-iAsufflolent to shôwtttt agïeeiment by the 

: Uc^Sot^.to aUbw the us6 6f Ite name in «uits by the Uçensf e;; nop was suoh an 

• agreeÀent shçtwn by the affldavit of a former superintehdént of the lioensor that 

' nwtÉùadërstood hy the offioers of that coinpany that it wonid support the licensee 

ia ftû légal çSorts tp d&fçat infr^ngement-.for in both casearthe affldavits stated 

^nolnsionB, merely, and not the facts on Whloh they were baaed. 

Appe^l frpm the Circuit Court of the United States for the Northern 
Di^trjçt ;Of|Cftlifomia. ,, f; 

InijEqijity. Suit by, the Brush^ Electric Company, the California 
ElectraC; Light Company, and the Ëa;î José Light & Power Company 
against t^i^ Electric Improvement Cpropany of San.Jpse, for infringe- 
mentof a. patent. In the circuit court the Brush Electric Company filed 
a motioniio |je dismissed, l'rom the case, which was dçniediC49 Fed. Rep. 
73,) and thereupon it took an appeal from the order of déniai. A motion 
was made to dismiss the appeal on the ground that the order was not a 
final, appealable decree. This motion was also denied. 61 Fed. Rep. 
557. The hearing is now upon the merits of the appeal. Affirmed. 

fi". ^-,,j?aw^e, for appejlant. , ^, . ■ . - .. ,< 

There is no implied authority in any license contract under tlie patent lawa 
of the United States, vesting absolutely in the licensee the rigUt to use the 
name of thèowiiér of thé patent to réstrain infringemèhts ih'a tëiritory cov- 
ered by the license. 

ïhe monopoly granted to the patentée ïs created by act of congress. It difEers 
in its nature froni ail other monopolies, and no rights can be acquired in it 
unles8ji^}jfcbpriiied by statiitp.'dnd in the jnanner the statatéprescribes. To 
enable âoy oneto sue in his own name ifor an infringementof patent rights, 
he must hâve theentlre and unqualifled monopoly which is conferred by the 
statutë 'npOti the patentée, and whicH consists in the eXtjrnsive right, or an 
undivided interest in the exclusive right, to the entire tjnitèd States, or to a 
specifled pQrtihn thereof,.to, manufacture, use, and vend, and to autliorize 
otbers to mdnufaocure, use. ànd vend, the patented invention^ Any right 
Short ofthié Isa mère license. Tlie légal title to the monopoly reraains in 
tt)e patentée, and he alone can maintain an action to restraih an infringement 
upon his patent rights. 

In equity, as at law, the title remains în the owner of the patent. Any 
rights of the licensee must be enforced through or in thé name of the owner 
of the pâtèht; përhaps, if neeessary to protéct the rights of ail parties, join- 
ing the licensee with him as a plaintiit. Qayler v. Wilder, 10 How. 477; Wa- 
terman \, McKsfienzie, 138 U. S. 252, 11 Sup. Ot. Rep. 384; Paper Bag Cases, 
105 U. S. mvMrdsell v.Shaliol, 112 U. S. 485. 5 Sup. Ot. Rep. 244; Oli- 
ver V. Chemical Works, 109 U. S. 82, 3 Sup. Ct. Rep. 61 ; Littlefleld v. Perry, 
21 Wall, 205; Sogarty. Hinds, 25 Ted. .Rep. 485; Cottle V. Krementz, Id. 
495:; Cleihent Uanvf'g Oo.iV. Upson & Hart Co., 40 Fed. R'-p. 473; 9ame- 
well Bire Alarm Tel. Co. v^ City of Brooklyn, 14 Fed. Rep. 255. 

Whére the patentée is the infringer, the licensee may sue him in equity, 
and enjoin in such action Ihe infringement. Littleflel(i\. Perry, supra, 223, 

Ibe, thing iittempted hère by the California and San .José Çompanies is not 
merely to «se the name of the patentée or owner of the patent, as was done 
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at'oomtâOD law by the àssrgiaee of a chose in action. There the whole cause 
of action or bénéficiai interest was in the assignée, the assigner holding only 
the naked légal title, having nothing at stake but costs, and the use of his 
name as the plaintifif being à mère formality. Hère the licensee's right forniS 
but an insignifieant fractional portion of the patentee's estate, to wit, to use 
and sell within a restricted area; the Brush Company still having the rigiit to 
manufacture everywhere, and to sell and use everywhere, except in the re- 
stricted territory covered by the license, if such it be, to the California Elec- 
tric Light Company. Hence an action by the Brush Company, or in the 
nanje of the Brush Company, puts into controversy its own interest, its own 
right, its tnonopoly privilèges, in and to which, confessedly, the licensee bas 
no right, clainii or title. 

A eouct ot equity cannot compel a party to stand against his will as a co- 
plaintiff in anaction where hisown interests and rightsare involved, because 
anotherclaims itto.be for that other's interest that he shall do so. No au- 
thority can be found for such a proceeding. The bill filed in this case in volves 
In the adjudication prayed for the whole interest of the Brush Company in 
the patent in question, including the exclusive right of that company "to 
make" within the territory in which the San José Company claims a license 
to use anâ sell. A judgment for the défendant npon this blll would bar any 
further proceedinga by the Brush Company for the protection of its interests 
under the letters patent in question. , 

Under the ruling in Littlefield v. Perry, 21 Wall. 223, the head of equity 
jurisprudence ta which the question relates is that of trustée and cestui que 
trust. Where a trustée is a necessary party to an action, he must eitlier ap- 
pear or be brought In by process. If he refuses to bring an action upon the 
request of the beneflciary, the iatter may sue in his'stead; making the trustée 
party défendant. It would be very unnecessary to make him a party défend- 
ant, and bring himiin by process, if, by merely naming him as plaintiff, the 
court isvestedwithjurisdictjonto bind him by a dècree. The settled prac- 
tice of chancery is against thrusting a party into an action as plaintiff against 
his will. i Perry, Trusts, § 886; 2 Lewin, Trusts, § 853; 1 Daniell, Ch. Pr. 183, 
note; Morgan y. Raiiway Co., 15 Fed. Eep. 56, 57. Et vide Lube, Eq. (2d 
Amer, Ed.) 189; Rob. Pat. § 1099. 

The owner of the patent right, having a substantial interest in the subject- 
Boatter of this suit, distinct from the interest of his licensee, cannot be sub- 
jected to the jurisdiction of this court in respect of that interest, at the mère 
. will of suçlj licensee, and without his own voiuntary appearance, or some pro- 
cess of the court duly served on him, requiring his appearance, however ad- 
vantageous to the spécial interest of such licensee it may be that such juris- 
diction sboujd be taken. 

The solicitors of the California Electric Light Company and of the San José 
Light & Povyer Company, by joining the Brush Company as a party complain- 
ant to this bill, and byassumingtosignthe bill as solicitors also ot the Brush 
Company, conclusively commit the Brush Company to every averment of the 
bill, and conclusively authorize this court to adjudicate accordingly. ïo say 
that such authority to the solicitors of the California Company is to be im- 
plied from the nature of the transaction between the parties is only to beg 
the question. An inquiry into the nature of the transaction requires a con- 
struction of the contract, a détermination of its obligation, express or implied, 
absolute or conditionai, and then, if the authority is proved, an enforeément 
of the contract; but this is an adjudication of the rights of the parties to the 
contract, and a complète exercise of the jurisdiction of the court over the 
Brush Company. Clearly, such jurisdiction cannot be eXercised, unless the 
1 Brush Compaqy bas been in some way subjected tothepowerof the court. The 
question, t^rtifore, pomes to this: Can the Brush Company be subjected to 
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therjudicral pdwer Of this court as a party eomplainant because' the soUo- 
itar Qf the Galifornia Odmpany and the San' José Company chooses to insert 
its ftamo in the blll as Buch party? 

Were the Brush Company named a défendant in the case, the court could 
not aoquire jurisdiction over it without voluntary appearance or compiilsory 
protiess; much less does the mère naming of the Brush Company as a co-com- 
plainant confer such juriadiction. 

Process is the test ôf jùrîsdiction. Oase v. Humphrey, 6 Conn. 139; Cole 
SUmr Min. Co. v. Virginia é Gold mil Water Co., 1 Sawy. 470. 

Even had the Brush Company expressly covenanted that it would join the 
Califomia Company and the San José Company as a co-complainant, and had 
thereafter refused, while it might be liable upon its covenant, the covenant 
would not relieve this court from issuing its process if it desired to subject 
the Brush Company to its jurisdiction against its consent. We know of no 
authûrity Gontrary to this contention. STo authority, express or implied, ab- 
solute or oondîtional, haa been showa from the Brush Company to the San 
José > Oompa&y, authbiizing, empowerîng, or directing it to join the Brush 
Company with : it as a co-complainant in this action. There bas been no un- 
dertakiiigLion the part of the Brush Oofnpany shown to allow either the Cali- 
fomia. Otimpany or the San José Company to usé its name in any way in any 
iBfriùgèmént suits, and the.solicitor's authority even to make a party plaintiff 
pro forma must be spécial. 1 Daniell, Oh. Pr. 309. Xo authority contrary 
totJ»is Eoritention can be shown. 

vA'Mosnseehas no implied powerto and cannot compel the owner of the 
patent to join with him- ina suit in equity for an infringement of the pat- 
ented invention; nor canthe licensee, without the consent of the owner, use 
hia name in such suit, even where the owner has covenanted to bring or to 
join in bringing suiti If he refuses, the remedy is, we submit, by action 
agaihst him in thé proper forum, either to compel spécifie performance, orto 
obtainadecreepermittihgthe use of bis name, or by action at lawto recover 
damages for the breachof the covenant. 

Covenàntsiby the patentée licensor to protect the licensee against infringe- 
ments, to mâintain actions in support of the patent right, to défend ail at- 
tacks made by competing, senior, or other pateuts, are of fréquent occurrence 
in writtea licenses. 

Where such covenant, clause, or stipulation is bmitted from thé license by 
the parties, it cannot be sopplied by the court; the license itself being the 
measure of the lieensee's rights. MoKay y. Smith, 29 Fed. Eep, 295; Emer- 
son v. Huhhard, 34 Fed. Rep. 327; Ingalls v. Tice, 14 Fed. Rep. 297; Na- 
tional Utibber Cu. v .Bonton Rubber Shoe Co., 41 Fed. Rep. 50. 

Even in a written license, where there is a covenant to sue infringers, the 
owner ofihè patent is not bound to protect the licensee against those who 
claira under adverse patents, nor does he warrant against them. Jaokson v. 
Allen, 120 M.Bm. n . 

ïhe rule which gives the patentée, by virtue of his ownership of the pat- 
ent, control over ail litigation wherein bis patent, monopoly, rights, and fran- 
chise are in volved or màybe jeopardized, is a rule intended for his protec- 
tion. Any rule short of this would place him entirely at the raercy of care- 
less or dishonest licensees, of collusive litigation, of judgments against hira, 
siifEeied by default, or it rbay be by fraud. Such powerin the licensee would 
besimply ruinons to the owner of the patent. This is Well indioated in 
Brnsh-Swan Electrio MgMCo. v. Thomson- Houston Eleotrio Co., iS Péd. 
Rep. 224. r :. 

In the court belo w, and in the written brief flled by the learned solieîtora 
of the Califol'hia Company, it wàs admitted that there is no implied covenant 
that the licenspr will protect thé Uoeiisee against infringers byinstituting 
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suits; but it was insisted that there was an implied covenant giving the 
Mcensee the right to use the name of the licensor in bringing suit, on the 
ground that the licensee cannot protect himself in any other way. ïlie an- 
Bwer, however, to tbis, is that, if the licensor is not bound to protect bis 
licensee, the latter cannot compel him indirectly to do se by using hia name 
without his consent; and it weie idle to concède, as the California Company 
does, that the Brush Company controls the litigation of its patent, (for it is 
admitted that it need not protect the licensee against inf ringers by institut- 
ing suits to that end unless it sees fit to do so,) if, on the other hand, the con- 
troi of such litigation is nevertheless vested in the licensee, and which con- 
trol it virtually would hâve and exercise under this implied power hère 
claimed, to use the licensor's name in infringement suits without its con- 
sent. 

Furthermore, we hâve shown that, if the licensee desires protection, hecan 
stipulate for it. The owner of the patent is then to détermine upon what 
terms itshall be granted. The exclusive licensee, under the authoritles, is 
but at best a mère licensee, which simply means that he is Ijceused to do cer- 
tain acts, which, if done by a. stranger, would consUtute the latter a tres- 
passer. Beap v. Hartley, 42 Ch. Div. 461, (1889.) But there is a wide dif- 
férence between the privilège of trespassing on the patent, and the right to 
control, , litigation of the patent rigiit, to the monopoly in and to which the 
licensee bas no claim or title. TJnder the décision \n Littlefleld v. Perry, as 
cited above, the relation of the owner ot the patent to his licensee is held to 
be that: of trustée and oestui qtie trust, and under the well-establlshed doc- 
trine of equity jurisprudence with référence to trusts, where tJie trustée re- 
fuses toinstitute a suit for the benefitof his.beneficii{iry, and the latter claims 
the right to hâve such litigation begun, the oestui que trust can himself bring 
the suit in his own name, alleging the reason why, and making the trustée a 
•défendant. In this way the rights of the eestui que trust are as effectually 
protected as though the trustée were party plaintifC; and the fédéral courts 
bave held that in such a case the question of jurisdiotion, as affected by rési- 
dence, wlU be determined by looking to the relations of the parties in contro- 
versy, without regard to their positions on the record. Hence a trustée, made 
défendant merely because he déclines to sue, will be treated as plaintiff in 
settling the question of jurisdiction. Raîlroad Oo. v. Ketohum, 101 TJ. S. 
289. 

But this practice rests upon the power of the court to deal with those who 
are brought within its jurisdiotion. If a trustée thus named is a necessary 
party, and is ont of the jurisdiotion, and is not before the court by appeararice 
or process, the case cannot proceed. Morgan v. Railway Co., 15 Fed. Kep. 
55. It would be a very unnecessary trouble to make a party défendant, and 
bring him in by process, if by merely naming him as a plaintifE the court is 
invested with jurisdiction over him, and power to bind him by its decree. 
There is no practice in chancery of bringing a trustée in as plaintiil against. 
his will. This bas been attempted hère by the California Company and by 
the San José Company, and that extraordinary power invoked and claimed 
by those two companies over the Brush Company, who is, if a trustée of a 
licensee, not merely such, but has rights ofits own, outside of, separate, and 
distinct from. its licensee, and amounting tothe ownership of the en tire légal 
title to the franchise, the whole of which is imperiled by a litigation over 
which it not only has no control, but in respect of which it has not even 
been consulted, much less has it consented to bringor join in bringing. This 
is an atteuipt to deprive the patentée of his properiy without due process of 
Jaw, and is a violation of the constitution of the United States. 

Tliere is no warrant in the décisions of any court for the exercise of such 
^n extraordinary jurisdiction involved in this attempt of the California Corn- 
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pany and of theSâUJose iHiMipany to cônapôl Ihé Brush Company tô stand as 
oomplainant in acli'SÉéérf «ait àgaihstit«'^*in, wheiw itsîoWnÏTig'lits are in- 
volved, and in wWcb flgiits, admitteidljritehie other two complaiiiaat» hâve no 
Interesti The powei^ granted by the staUité to the circuitcoiirtsis totry pHl- 
ent s^tiiteat^sorâlngtdtbépFkoticeand prtnéiplesof courts of equity, and ail 
the pirtïiélples of thàt jni'isdiotion undoubtiedly apply. 

Th&^mxâ Morgan y. 'kéilway Co., 15 Fed. Èep. 55, lays down thebroad 
pfinclplé ttiat, yfhen & cêstui que trust eaniéa into court with the allégation 
that his trustée has wrtingfwliy refused ttt'sue, there is an issue betWeen him 
and the trustée whicb the court can settl*onJy by having jurisdiction of the 
trustée.' The saine prin<!ipte must apply inrhuther the trustée be named plain- 
tiff or defètodailté To nkme him plaintlff without his consent can give the 
court no more jurisdiction to settle ttiis question than to name him défendant 
witboât Service or appeaianco. Hence, éven eonceding the Californla Com- 
panyaîïaithe San José Conapany to be the llcensees of the Brush Company, 
tbey bà^eiii'ô Implied veàted right undeirasy licenseto control the litigation 
of th« patent rigbt in thet mAnner beréatt/empted, by using the name of the 
Brtlsb Coinpàny as à cô^aintiff with th«ini in this action. 

On the argument of thi^ -ùiOtion in the court below, thecounselfortheCali- 
fotrilaOoniljany relied upon'the<follôwing cases: Wilson'V.Chiakering, 14 
Péd. Meb; 917; Goodyear \. Bisliop, 2 Fish. Pat. Cas. 96vWalk. Pat. par. 
400; SBéb. Pat. par. 938; pi 125; Btush-Swan EleetHe Light Co. v. Thom- 
«o«-flV»tt*ton JSiectrfc Oo., 48 F«d. Rep. 224. ' 

WilSoky.Chiolterinyi MiFed. Rep. 917. ThiS was an action by lieensee 
against infringer of patent for pianoforte pedals. There was a demurrer for 
jonjoindôf of patente*» and the deiriUrrèr wàs sustained. Oomplainant 
claimied tO' be an assignée of an exclusive' right to manufacture and sell. The 
court (Jtidgfe Lowell) say*; "He [plaiiitiff] has not tliena statutory right 
to procé^ alone, and I èonsldér that tliè genefeai rules of eqaity pléading would 
make the patentée a propét' party to the cause." Furthér on the court says 
that the patentée is nota hecessary party, his reasom for this opinion being 
that-the Ikenàee is the oirJy party entitied to daitiages. ' This, therefore, may 
hâve beeii an action at law for damages, and the discussion byJudge Lowbll 
of any questions not neceésarily in volved in that action entitles his opinion on 
siichsaBJeotS'tcdïo woîght'a8«uthoMty. What clfJarly wasi in Judge Low- 
ell's mind in regard to the right of lieensee to sue was that, in case the pat- 
entée could àbbf be broUghC Intù court, the case might proeeed without him 
betWeen ithe lieensee and tfaîe Infringer. His opinion as to the right of the 
lieensee in eqnlty to use the patàentee's name in an action ' le ohiter dietum, 
and a mattër of eoajeetiire. "Perhaps he may hâve that right, " says the 
judge. This décision was made nine year» ago, before the rule had been 
90 nrmly flked that thé patentée is a necessaty party. In view of the décision 
in Water^an v. Mankemié, JUdgé Lowell would hardly suggest now that a 
suitCould be btought by the lieensee alone against a stranger. 

Gàodii/tàrv. Bishop,.2'Fiah,^àt. Cas. It does no6 appenr distinetly from 
the report of this case whether the sait was originally brought by the patentée 
or tiob, ttnd' it fmay bave beeh so brooght. 

3 Bbte.'îPat. par. 938. In this ^aragraph there is a statement to the effect 
that îfc is W part of the implied agreementbetween the licensor and lieensee 
that the^tbrmér will proteCtithè latter against invasion of his riglits, by insti- 
tutîng fehe necessary proceedings, but thé licensee's right to sue, if the owUer 
of the mblioply refuses, is by the sàme paragraph, and in the same sentence, 
limitedtûlactions at law for damages.- Wélson v. Ghiskering, supra, is fur- 
thermore the only authority cited by Robinson. By référence to Walk. Pat. 
par. 400; it will be observed that no authority, beyond the'' ijpse ci ji»{f of the 
author, sustains the proposition he thei^e layS down. 
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The principal reliance, however, of counsel on the other side, atid of the 
circuit judge, is the case of Brush-Swan Meetrio Light Oo. v. Thomson- 
Houston Electric Co.,43 Fed. Rep. 225. That was an action to restrain an 
Intringément. ïhe bill allèges that the Brush-Swan Company is vested with 
the exclusive license and agency throughout a spècified territory to sell the 
patented improvement of the Brush Company. ■ Thèse two companies are the 
complainants. ïhe Thompson-Houston Company is the défendant, and the 
bill charges the défendant with an infringement of the Brusli patent within 
the territory named in the contract of license. The Brush Company, other- 
wise called the Cleveland Company, neither autborized, knew of, nor con- 
sented to the filing of this bill by the Brush-Swan Company, and moved to 
strikia out its name aa a partycomplainant therein. ïlie motion was resisted 
by the Brush-Swan Company, which claimed, as licensee of the Brush Com- 
pany, a vested, absolute, implied right to use the name of its licensor as a 
complainant in this action, by virtue of the license contract. 

ïhe circuit court (Shipman, J.) says at the very outset that the facts in 
this case ara "peculiar." He finds the contracts between the Brush-Swan 
and Bi'usb Companies to be, in their important features, contracts of agency 
between a manufacturer and a person who, under certain limitations, is to 
hâve certain exclusive rigbts in the spècified territory. They establish alao, in 
the opinion of the court, "ptobably a contract of license under the patent 
laws." 

ïhe Brush Company, the court finds, has sold out control of its stock to dé- 
fendant, the Thompson-Houston Company, the admitted wrongdoer in the 
action. "The Thompson-Houston Company, it thus appears, owns and is in 
control of the Cleveland Company." 

The moment that fact was found against the défendant, did not the motion 
of the Brush Company to dismiss become, virtually, the motion of the Thomp- 
son-Houston Company? Eor, if the latter owned and controlled the Cleve- 
land (Brush) Company, theCleveland Company's motion, ipsofanto, became 
the motion of the T.-H. Co. This inference becomes an irrésistible, neces- 
sary conclusion later on, as we will see frora the opinion. The Brush-Swan 
Company, in opposing the motion, contended broadly for an absolute right as 
licensee for a spècified territory, under ail circunistances, to use the licensor's 
name,^aclaimpreci8ely similar to that made by the learned counsel for the 
California Electric Company. 

The court, however, déclares this question — this proposition — need not be 
decided. Itis notinvolved inthecontroversy. Page 225. But, whileavoid- 
ing the question, the court is at great pains to give its opinion against tho 
proposition of cOunsel. To infer such an absolute, implied power, un- 
controUed — uncontrollable — from a bare license agreement, is a larf<e power. 
The licensee could compel the owner to enter into an expnnsive and even 
perilous litigation, or control the owner in a way which might be injurions 
to him, by compelling him to submit questions tothe adjudication of a court 
which the best interests of the owner of the patent inight rather prompt him 
to avoid or postpone. "ïhere is danger," saysthecourt, "in sucha power." 
But, continues Judge Shipman, (the substance only of the décision ishere 
given,) the moving party hère, the Brush Company, is in pari delictu with 
the défendant, for it is controlled by it, and practically stands before this 
court as much the admitted infringer as the T.-H. Co.,over whom this court 
has jurisdiction; andit has been reacbed with process through its controUing 
owner and défendant, — the Thompson-Houston Company. The Cleveland 
Conipanyis "really a codefendant, in view of theï.-H. Co's. controUing own- 
ersliip of its stock." True, it hns not come in voluntarily as a plaintitî, nor 
has it been reached by process as a codefendant in this action, being a rési- 
dent of Ohio; but this court can exercise jurisdiction over it, notwithstand- 
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ing, and forthiSreasôn (that it recogniàesthe légal, substantiiali virtual iden- 
tity of the Brasb Company and the T.-H. Co.) they are altér et idem. 

Hère is the key note of the court's décision. Jurisdictioh has been con- 
Strûçtivély reached over the Clevelànd Cdmpany through the T.-H. Co. ; and 
the ïtirmer'a niotion to be dismissed is uot denied on the ground that the 
licenëee bbs a Vested, absolute right to the use of the licensor's nanie in this 
litigatiôn to prevent infringements, but because the Ïhompson-Houston 
Company, the défendant, owns and contrôla the Brush Company, the nomi- 
nal coplaintiff. In form there is no difiBculty in the lioensor, though thus 
considered as a défendant, suing for its.own infrlngement, for the Brush 
CoÈipany and the T.-H. Co. are sepaiate légal entities. In substancte, there 
is no objection to treating them in âquity bs identical, and the court will ad- 
mini«t€ir équity against the nominalpiairitifE through the controlling owner, 
thé défendant. The two are really one, and jurisdiction over one will extend 

to bOth. ' ; ; ; 

Such is tlis Cohnecticnt case. One proposition, however, ;whlch thecourt 
Jays ddVVrt, îs whoUy wiîhout authority, n«r does the court give any authority 
for it, ahd'it îs certainly against the settled law. There is not even a prima 
/acfe right id the licensee to use the lioensor'a name to restrain infringe- 
ments. -Thia I assert without qualification. I defy opposing counsel to pro- 
diice a Sihjglë adjudicated case establishing snch a principle. But inasmuch 
as the court is at pains not to place its décision upon this ground, but upon 
the giroùnd that the moving party is really the' codefendant inf ringing licensoi-, 
it is unnecessary to furthér discuss that Hictum bere to show that had the 
court fouM the T.-H. Company to be ah inf ringing strangerj— like the de- 
fendant improvement Company, — instead of virtually an intringing licensor, 
identified ih Interest with and coiitrolling the moving party, the question 
of Vae pftrha ftusie right of the Brush-Swan Company to drag the Brush Com- 
pany into that litigatiôn, by using its naine, as attempted by the California 
and San José Cômpaniés, masthavebeendecidedby JudgeSHiPMANadversely 
to the contention of the California Company hère, and on the authority of 
the very case Cited in that opinion, Wutèrman v. Maokenzie, 138 U. S. 252, 
11 Sup. et. Bep. 334, which says: , 

"That aïiy rights of the licensee must be enforced through or in the name 
of the owner Of the patent, and perhaps, if necessary to protect the rights of 
ail parties, joining tlie licensee with him as a plaintiff." 

Jiiîcard Pi Cbk filed a separate brief for appellaflt. ; 

M. M. EàeeaxidJ. H. Miller, {Estee, FUzgei-ald &' MMler, on thebrief,) 
for appellees. 

It is concededthat the California Electric Light Company is but a licensee. 
It Is given "the exclusive right to use and sell, but not to manufacture," 
throughout the Pacific coast. Record 77. This constitutes it a licensee. 
Watermanv. Maokenzie, 138 U. 8. 255, Il Sup. Ct. Bep. 334. The Brush 
Company stili retains the légal title to the patent. It is also conceded by ail 
that such a licensee cannot sue alone for an infrlngement, but must join the 
ownér of the Icgal title as a co-conîplainant. The law on this subject isthat, 
in case of infrlngement within the territbry of a licensee, an action at law 
must be broughl in the name of the licensor for the beneflt of thé licensee, 
arid not otherwise, while asuitin equity may be brought.in the names of the 
licensor and licensee jointly. Says Mr. Justice Gbay in Birdsell v. Shaliol, 
112 U. S. 485,5 8up. Ct. Rep. 244: "A licensee of a patent cannot bring a 
suit in his own name, at law or in equity, for its infringf'ment bya strauger. 
An action at law for the beneflt of the licensee mustbe brought in the name 
of the patentée alone. A suit in equity may be brought by the patentée and 
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lieénsee together." Waterman v. Maekemie, 138 U.S. 255, 11 Sup. Ct. Rep. 
SSi; Gayler y. Wilden 10 How. 477; Littlefleld v. Perry, 21 Wall. 205; 
Paper Bag Cases, 105 U. S. 766. 

Such being the lavv, it follows that, if a licensor refuses to join in a suit for 
infringement, and the licensee has no authority to use his name without bis 
consent, then thelicénsee is witbout a remedy for a grievous wrong. Hère, 
if the motion of the Bnish Company prevaila, and it be dismissed from the 
suit, then the entire sait willf ail, because it cannot be maintained without 
the présence of the Brush Company; and the California Electric Light Com- 
pany will be at the mercy of infringers, without remedy against tliem for in- 
vasions of its rights. In such case there would be a wrong without a rem- 
edy, a thlng which equity never tolérâtes. Therefore we contend that such 
is net the la w, and we State as our first proposition: 

There is an agrèement implied by law, in case of such a licenae as the one 
disclosed hère, that the licensor will join with the licensee in suits against in- 
fringers; and if he refuses, or is inaccessible, the licensee has a right to use 
his name Witbout his consent upon indemnifying him against damage. 

If such be the law, then we had a perfect right to use the name otthe Brush 
Company in Ihis case as a co-complainant, even against its consent. That 
such is the law is settled both by reason and authority. In Wallier on Pat- 
ents, (pages 311, 312, § 400.) it is said: 

"Licensees under patents cannot bring actions for their infringement. 
Where a person has received an exclusive license to use or sell, * * * ail 
actions at law * * * must be brought in the name of the owner of the 
patent right, but generally for tlie use of the licensee; and ail actions in equity 
must be brought by the owner * * * and the exclusive licensee, suing 
together as joint complainants. * * * Actions at law, brought in the 
name of the owner of a patent right, but actually begun by an exclusive li- 
censee, may be maintained by the latter even against the will of the nominal 
plaintiff, and, where an exclusive licensee brings an action in equity in the 
name of himself and the owner of the patent right, that action may be main- 
tained without the co-operation, and even against the objection, of the latter," 

And soliliewise Mr. Eobinson, iu his work on Patents, says, (volume 3, p. 
125, §938:) 

"It is a part of the implied agrèement between a licensor and licensee that 
the former will protect the latter against those wrongful invasions of his 
rights by instituting such proceedings as may become necessary for that pur- 
pose; and, if the légal owner of the monopoly refuses to perform this duty, or 
is inaccessible, the licensee may sue at law for damages in his name. A suit 
thus brought is under the control of the licensee, and, though the nominal 
plaintiff may claim indemnity against the costs and expenses of the suit, ha 
cannot discontinue it or settle with the infringer in dérogation of the rights 
of the real party iu interest." 

In Qoodyear v. Bishop, 2 Fish. Pat. Cas. 96, an exclusive licensee brought 
an action in the name of the licensor to recover damages for infringement. 
The défendant, upon the consent of the nominal plaintiH, moved to disraiss 
the action, Tliis was, in effect, a motion by the nominal plaintiff himself to 
■dismiss, and is therefore parallel to the motion madein this case by the Brush 
Comiiany. But Judge Nelson denied the motion, thereby holding directly 
that the licensee could use the name of the licensor even against his consent. 
The sarae doctrine had previously been announced in Goodyear v. MoBurney, 
3 Blatchf. 32. In Wilson v. Chickering, 14 Ped. Rep. 918, a liceusee had 
brought suit in equity in his own name alone. The défendant deinurred for 
want of proper parties. The court said: 

"I do not, however, intend to be understood that the plaintiff will be with- 
out remedy if he cannot tind the patentée, or if the latter is hostilei The 
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stsitutédoes not abrldge CHé liôwér of^a^iBôart of equity. to do justice to the 
(lariies before it if others wbo cannot jBjStfound are npt absoliitely necessary 
parties, as in this case tbe patentée is not. At law the plaintiif «ould use the 
OÀidoot the patentée in an action, and pertaaps • h6 may bave that light in 
eçiûityi aiider some circumstances. Thebièlgives no explanatipa o$ liis ab- 
s^tick; bqt It was said in argument tbat helâ tiotb outof the jurisdiction, and 
hioitile. If 80, no doubtitbere are metbods known to a court pf equity by 
«hieh the suit imay probebd for tbe beneflt of tbe only peraon wbo is entitled 
to'damagesi" ■■'■■■ ^ . . rnf.r . ■■.,:.;, ::.,;■•;■■;.•;• 

< Accordingly tbe demaiter was sastaineâ, witb leave to file an amended 
bill. Tbe trénd of the décision is apparent. In our judgmeut, it meansthat 
tbe licensee had: a right to join the liceûsotv even without bis Consent. 

But to place the matter beyond allidoubb,i8ofar as tbe authority of another 
case is conceraed. we tefér the court to thé case of Brush-Bwan Electric Co. 
V. 2'fto»Mon-ff(3Msto« Meetrio Co., 'të Fed. Eep. 224. iThere, an exclusive 
Héenseeof certain terrîtory trader this sarae Brush patent had, in- connection 
witb tbissaoste Brush Company, forought a suit in equity for infriiigemeut. 
The Brush Company, for tbe same purpose of swindling its licensee as, in the 
èaaé at bari appedreâby spécial counsel, and made the same motion that is 
made here,-^to l>e âismiss«d from the suit on the ground tbat it had been 
brought without its consent. The learned Judge Shipman, in rendei ing the 
dpinion, after adverting to the faot that the Thompson-Honston Company ac- 
«iïiired control ôftb* Brush Company, (whicb be styles the Gloveland Com- 
pany,) said; am«Migothertblng8: 

"In this case itis true that tbe Cleveland Company is called upon to attack 
the acts of Its controUing owkier, and in a certain sensé to sue for ils own iu- 
fringemeût. Yet the two corporations ate separate légal entities. One can 
sue the other; and it is not necessary for the licensee to sue alone, in order 
to prevent àh absolute failure of justice. When the owner is not the in- 
ft-inger, and therefore cannot be made a défendant, if the licensee is to bave 
an Upportunity to assert his alleged rights, be is at a great disadvantage, un- 
less he lias the pOWer of bringing a suit in equity in the nameof the owner, 
though against bia Will. In my opinion, be has, prima fade, sucb an im- 
plied power. Whether a court of equity would permit a wanton or uiijust or 
inéquitable use of tbe name of the owner of the patent by tbe licensee of the 
bare right to seïl within a limited territory is a question which does not ap- 
I>arently arise, and upon which I express no opinion. The motion is denied. " 

'! We submitthat this décision disposes of the case at bar. Opposing coun- 
sel professes to find certain dissimilarities between tbe two cases. Upon ex- 
amination, it will be found that they are puérile. They are dissimilarities as 

'tb certain détails of fact which in no way affect the légal questions involved. 
' In this connection it may be asked wliy we did not make the Brush Com- 
pany a party défendant. Undoubtedly it is a gênerai rule that, where one 
WhOshould be joined as a plaihtiff i^ef uses to jbin, he may be made a défend- 
ant on that ground, the bili alleging that he is made défendant because he re- 
fuses to join as plaintiff. ïfitwere possible to pu rsue that course hère, we 
wbuld be only top glad todo ào; but the Brush Company is an Ohio corpora- 
tion, and under tbe aot of congress of March 3, 1887, it cannot be sued in this 
district. It can bè sued only in the district of which It is an inhîibitant, and 
that district is in Ohio. Gonseqnently it would be a vain and idle thing to 

• make it a défendant; because ofinabilityto procure légal service of process. 

>Wilson y. Telegraph <7o.,.34 Fed. Kepi S64; Deriton v. International Vo., 36 

•Fed. Bep. 3. ïbe BrUsh^Obmpany is "inaccessible" in the character of a de. 
fendant; and, in order to avert a failùre of justice, equity will infer and pré- 
sume a permission to USé (he name of that company us a complainaut; Other- 
wisc'there would be a wtoJig without a remedy. 
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■ Henry P: Borne, for &]i]}ellant, in reply. 

Counsel for appellees say: "It is also oonceded by al! that such a licensee 
cannot sue alone, but must join the owner of tbe légal title as a co-com- 
plainant." 

Coupsel err. We concède nothing o£ the kind in the sensé claimed. The 
Brush Company's position on this proposition is that a mère licensee can 
neither sue alone nor otherwise te restrain :an infringement by a stranger. 
The légal owner of the patent alone h9.s that right and responsibility, and in 
equity he can join the licensee with him if necessary, Waterman v. Mac-. 
kenzie. 

Three décisions of the circuit courts and two text writers are cited by ap- 
pellees to sustain their contention that the licensee can use the name of the 
owner of the patent in infringement suits. In appellajit's brief thèse cita- 
tions are show n to be without authority, nnsound, and unsupported. The 
décisions are not by courts of last resort. They hâve no more weight as au- 
thority in this court than any décision of a niai prius court would hâve in a 
court ofappeals. 

If a licensee cannot sue at law or in equity in his own name, it is because 
he does not own or control the légal title, and only the owner of the légal 
title can sue. But, if the owner of the legsl title is under the dominion of 
the licensee with référence to such suits, the rule is an empty one, for ail 
the licensee need do to évade it is to use the owner's name as plaintifl in the 
suit, as attempted hère. The theory of opposing counsel seems to be that 
because the patentée has the right to sue, and can join the licensee with him 
as a coplaintiH in equity, therefure the licensee bas the right to sue in equity, 
and join the patentée with him as a coplaintiff. But the rigbtof the patentée 
to sue is statutory, and dépends upon his ownership of the légal title to the 
monopoly. Upon what foundation this unwarranted pretension of the licen- 
see rests, appellees bave falled to show. 

The books are f ull of instances where the licensee bas braved the rule, and 
Bued in his own name, but always to his complète confusion and disaster. 
In every instance he has been turned eut of court. The fédéral courts hâve 
always sustained demurrers to comptai nts brought by licensees where the 
licensor, owner of the patent, has not joined in bringing the action. But 
this is the flrst case on record where the licensee has gone a step f urther, 
and not only sued in his own name as licensee, but also in the owner's name, 
without the latter's authority, consent, or knowledge; so that this court is 
brought face to face with the proposition: Who controls the right to litigate 
the patent, — the owner or the licensee? The authorities ail say "the owner, " 
whether he be patentée, assignée, or grantee. The California Company says, 
"the licensee. " So that the incident controls the principle. The case at bar 
shows the danger of such a proposition. The California Company allèges its 
coplaintiff, the light and power company, to be a licensee of the Brusli Com- 
pany, and the Brush Company is made, by this use of its name, to thus affirm 
what has no foundation in fact. 

Why imply an authority to sue in the patentee's name from a disability in 
the licensee to sue in his own name? The reason of the disability is that he 
neither owns nor controls the légal title; and yet that very disability is claimed 
to vest in him a greater control over the légal title than the owner himself is 
conceded, for under such implied power the licensee can force the owner to 
litigate the vaLdity of the légal title for the benefit of the licensee, against 
both the will, judgment, and discrétion of tbe owner of the monopoly. Nay, 
more than that; the licensee hère actually excludes the owner from ail con- 
trol of the litigation of bis own property. Aye, even more; he commits the 
owner of the patent, in this very litigation, conducted in its (the patentee's) 
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name, to allégations touehinfç its property rlghts and patent înterests, and 
makes it déclare, under the sanction of Mr. Eoe's oath, aud In tlie form of a 
bill Of complaint flled in tbe action, that it bas liuensed the San José Company 
to use the invention in the lerritory nhere the infringeraent is laid, and that 
the same unlimited control over the patent and its fate has been conferred 
upon this unknown , self-styled "licensee" of the Brush Company, as is claimed 
by the California Company. 

Tbe lëàrned counsel foi- the California Company hâve failed to produce a 
single adjudicated case, éither in the circuit court or in the suprême court of 
tbe United States, which lays doven the proposition for which they contend, and 
by which they must stand or fall. No case can be found in tlie whole realm of 
jurisprudence touching patent lawiltMcb décides that a licensee bas the im- 
pliéd, absolUte, indéteasible, vested powerto control the litigation of the pat- 
ent right. In the only case which even approachesthe snbject — Brush-Swan 
Eleotrio Light Co. v. Thomnon-Homton Electric Co., 48 Fed. Rep. 224 — 
Judge SHiPMAN distinctly déclines to lay down such a proposition. 

The iftterest conVeyed toa licensee simply opérâtes to prevent the prohib- 
itory powers being exei'cised by the owner against the licensee, and that is 
thé sole relation to thé patent of the intérest transferred. Eob. Pat. § 754. 

Counàel reeognize the propriety of the rule compelling thera to make the 
Brush (jôtopany a défendant,^ and franklysay they would be "only too glad to 
do so" if' the Brush Company were an inhabitant of this district, but that 
they èarihôt reach the Company with process, as it is an inhabitant of Ohio. 

This admîts, what We hav« always claimed, that counsel hâve no right to 
act as tbe s6Iicitors of the BrushCompany in this action. It further aidmits 
that tliey hâve made that company a plaintifE beeause they eould notget ju- 
risdiction over it inthis district, if made a défendant. And this "inaccessibil- 
ity" of thè' Brush Compaùy in this district is urged ' by counsel as a reason 
why tlie rieta of ■congress rèqniling corporations to be sued at their domiciles 
should be eyaded, and that this court Should assume a jurisdietion over the 
Éfustt GOiïipàriy as a foreed plaintifif, beeause the California is unwilling to 
go to Ohio, aud there sué in the proper forum, if it really thinks itself 
■év'ronged. ■ ^ ^ -r. ■ 

Counsel admit that this suit cannot be ràaintained without the présence of 
the Bru'sh'JOôm^any. Has that présence been secured, and jurisdietion ob- 
tained of thts'HéCeâsàry party, by merely naming it as a plaintifï, — against 
its Wlll and authority.-^an'd will this court thereupon proeèed to adjudicate 
its rîgftts' in it^' abSenCe, and without appearance or process, beeause, for» 
sooth, the'appelleë^ gladly would, but eaniiot, reach it by process if they made 
the Brush Gompàny a défendant? This is little less than légal heterodoxy. 

Counsel i Clàim that, if the Brush Company be dismissed, there will be a 
wrong sufferéd by the appellées without a remedy afforded. But we think 
that, instead 6f a wroiig without a remedy, the case is one where a right is 
assérted without Warrant bflaw, and an attempt made through such unwar- 
ranted assertion' toobtaindominion and control over the property of another, 
— by mère force of assertion, — without submitting the claim to the adjudic.i- 
tion of a court having jurisdietion over the person against whom the claim 
is made. 

As well assert titlë to realty on the sti-ength of an alleged covenant to con- 
vey. This 'is not à failure of justice; it is a failure to sne in the right forum. 
Nor is it a wrOng without a remedy, but an alleged wrong which, when prop- 
Crly presented iii a court which' has jurisdietion of the défendant Brush Com- 
pany, will be adjudicated. Whether or not the California Company has the 
rights it now assérts against the Brush Company, and seeks tosecure with- 
out trial or jiidgment, but by force alone of its own writ of exécution, will 
then be detérinined. 
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There are several other extravagant positions advanced by counsel for ap- 
pellees, but, in view of a récent décision of the suprême court of the United 
States, made since this appeal was taken, we think the whole controversy is 
ciosed, and disposed of iu favor of the Brush Electric Company. The case is 
entitled Pope Manu/' g Co. v. Qormully & Jeffery Manufg Co., 144 U. S. 
248. 12 Sup. et. Rep. 641. 

The question involved was whether a patentée could split up bis patent 
into as many différent parts as there are claims, and vest the légal title to 
thpse claims in as many différent persons, so as to enable tbem to sue for an 
infringement? Upon the authority of Qayler v. Wilder, 10 How. 477, and 
Waterman v. Maekenzie, 138 U. S. 252, 11 Sup. Ct. Kep. 334, tbe court, in af- 
firmance of those leading authorities, holds the interest conveyed or assigned 
was that of a mère license. The court says that, while tlie question involved 
in Qayler v. Wilder was différent from the one involved in this case, "the 
trend of the entire opinion is to tbe etîect that the monopoly granted by law 
to tbe patentée is for one entire thlng, and that, in order to enable the as- 
signée to sue, tbe assignment must convey to him the entire and unqualified 
monopoly which tbe patentée beld in the territory speeifled, and that any as- 
signment short of that is a mère license." The court then cites with ap- 
proval the remarks of Chief Justice Taney in Qayler v. Wilder, that the 
"légal right in the monopoly remains In the patentée, and he alonecan main- 
tain an action against a third party who commits an infringement upon it." 

Before McKenna and Gilbebt, Circuit Judges, and Knowles, Dis- 
trict Judge. 

KNDWiigs, District Judge. In this case the California Electric Light 
Company,, which will be hereafter designated as the " California Com- 
pany," «and San José Light & Power Company, which will be hereafter 
calle^îthiB "San José Company," desiring to bring an action against the 
Electrip, Improvement Company of San José, which will be hereafter 
called; ti^p "Electric Improveinent Company," for an infringement of let- 
ters pa1;e)it No. 219, 2Q8, for an improvement in electric arc lamps, 
granted; ;tp one Charles F. Brush, joined with them as a coplaintifif the 
Brush Eleptric Company, which will hereafter be called the "Brush Com- 
pany." The Brush Company is the owner of said patent by virtue of an 
a.ssignmei:^t from said Charles F. Brush. The Brush Company granted 
one William Kerr an exclusive license to use and sell, but not to manu- 
facture, any and ail inventions and devices under any and ail patents 
owned or controlled by it, or which it might become possessed of, per- 
taining to dynamo electric machines, lights, lamps, carbons, and simi- 
lar apparatus, for the full end of the term of such patents, and ail exten- 
sions and reissues thereof, in the states of California, Oregon, Nevada, 
and territory, now state, of Washington, William Kerr, with the writ- 
ten consent of the Brush Company, assigned this license to the Califor- 
nia Company. This contract was made with the said Brush Company 
when it was designated as the "Telegraph Supply Company." By an 
act of the législature of Ohio, under whose statutes this corporation was 
created, the Telegraph Supply Company had its name chauged to that 
of the "Brush Electric Company." On the 27th day of March, 1882, 
the California Company granted to a corporation known as the San José 
Brush, Electric Light Company an exclusive license to use, rent, and sell 
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td othei«f<ii^'ttsë and sâlè,= the sàid lacqp déslcribed itl said lêttè^s t)atént 
Nd. 219,2p^;(\vîthîn tl)e:;èity,of,San José aiid thé ïowa of Saiità éiara, ni 
thé stiaie -of California, ! ë.ubseqùèntlyj tij'è San José jÈlèçtfïc Light & 
Power Oçnipaqywas, inçorpprated, apjd tbe said San Joseiiponipany con-; 
veyed to it the license gfanted to it. Afler the said suitwas instituted, 
the Brush Ç)orùpany came ifeto the ciwait court for the northem district 
ôf Califorhià,'î(rhère the same wasf peàdîngi and mo^^e'd1the court to dis- 
iniss Ihè actipn,.as fef1|S ît was cbricérhedj', 6n the grouod 'thât ité name 
hàd been û^eu, without itsçonsent, and wîthout aùthoiJify or rîght. The 
California Qpippwy resi^te^ this. . The qàesUpn is hère preseated as to 
the right of the California Gotnpany to use the Brush Company 's naûie 
iri instituting within the 6tate of California a suit for the infringement 
of said lettéra patent. This case was befôre thîs court on a motion to 
disraiss thé Bjppeal of the Brush Company, pending in this court, on the 
gcound that; thé order pf tîie circuit court overruling tl^q motion of the 
Brush Gompapyjtodismispsthe cause as to it was not a final Judgment. 
Uipon considering the question then preseuted, we held that the order 
overruling said nidtion wàiSSi final judgment upon an important collatéral 
rnàtter, and appeàlable. "61 Fed. Rép. 557. What was it à. final judg- 
ment upon? It was a final judgment upon the point as to the right of 
the California Company in such an action to join as a coplaintiff with it 
the Brush Company. There was some point made in the argument as 
to the manrier in which thîé question should be determined, ând it was 
intimated that the Califorhia Company should institute suit against the 
Brush Company in OhiOj tinder whose laws it was creàted, to détermine 
thé same. Thè Brush Company saw fit, however, to cofflé into the cir- 
éuit court of California, appéal to its jurisdiction, and ask to bavé it de- 
termined byit. It did so, and detétmined adversely to the Brush 
Company, and wé are hère ealled upon tb review that judgment. 
/ Upon the hearing of thé rùotion to dismiss, numeroUs affidavits were 
introduced upori the point that the Briish Company had givén the Cali- 
fornia Company an expreSs permission to use its name in ail suits within 
California, Nevada, Oregon, and "Washington for an infringement of said 
patent. In thèse it appeàrs that in éne suit it had givén such permis- 
sion, namely, àgainst the Electric Improvement Company of San Fran- 
cisco, and àîso that this company ownéd 3,750 out of thé 5,000 shareS 
of capital stock of said Electric Iniprovement Company. From this 
fact the California Compïiny contends that the Electric Improvement 
Company is but the agent or créature of the San Francisco Company, 
and that a perihission tO tise the Brush Company's nanie in suing one 
included the bther. Whîle the facts are sutficient to warrant the suspi- 
cion that the former is but the agent of the latter, I do not think the 
évidence presénted warrants the court in finding as a fact that such is 
the case. There is a statément in the afiBdavit of Roé to the effect that 
it Was understdod between the Brush Company and the California Com- 
pany that ail infringers on the Pacific coast should be actively ànd ear- 
nestly prosecuted by both the Brush Company and the California Com-' 
pany, and that they shoUld join in ail such actions. This was corrobo- 
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rateçl by the affidaVits of Eerr and Cornwall. The affidavit of N. S. 
Possons, who was for some years superintendent of the Brush Company, 
18 to the effect that ithere was an underétanding between the ofiScers of 
the Brush Company tàat it wèuM sustain and support the California 
Compa,ny in ail l^al or other efforts, made in court, or out of it, to defeat 
infringing on ûjadiinery which said California Company was using or 
Belling under the contract made by it with said Brush Company. The 
facts ont of which any understanding arose with the California Company 
and the. Brush Company should hâve been stated. Whether or not 
there )w!a?any such an understanding was the very point àt issue, and it 
was for the court, under the évidence, to détermine whether such an 
understanding had been reached, ând not for the witness. A witness 
cannot téstify to a conclusion of law. Whart. Ev. 507. As a rule, 
witnesses must étate facts, and not draw conclusions from the évidence, 
or give opinions* Id. 510, and note. The question did not require the 
opinion of an expert. Hence the witness had no right to state the con- 
clusions he reached from the évidence. The évidence of Possons does 
not go to the point of any agreement between thèse companies. The 
officers of the Brush Company may hâve agreed among theniselves to 
the eflfect'Stated, but this would not prove any agreement between the 
eaid two; companies. After reviewing the évidence, we cannot find that 
there was any express agreement entered into between the California 
Company and the Brush Company to the effect that the former might 
use the uame of the latter in suits for infringements of said letters pat- 
ent, instituted within the states named in the license to it. The bur- 
den of proof was upon the California Company to establish this fact. 
Was there any implied agreement to that effect arising out of the con- 
tract of license between the two companies, and the relations thereby 
created between them? As I hâve stated, the grant was of the exclusive 
right to use and sell within the states named. This, under the authori- 
ties, was perhaps nothing-more or less than a license. Walk. Pat. § 296; 
HamiUon v. Kingsbury, 17 Blatchf. 264—270; Waterman v. Mackenzie, 138 
U. S. 252, 11 Sup. et, Rep. 334. 

There is no foundation for theclaim of appellant that the contract be- 
tween said companies amounted only to the constituting of the Califor- 
nia Company the agent for the selling of the Brush Company's devices 
and machines, which agency might be revoked or modified by the Brush 
Company, its principal, at any time. The afSdavits of Potter, Leggett, 
and Stockley, as to the intent of the contract with Kerr, and hence with 
the California Company, made August 2, 1879, are subject to the same 
criticism passed above upon the affidavit of Roe. It was not for them, 
but the court, to say what was the intent of the parties to that contract. 
This the court should détermine from the language thereof, if possible. 
The exclusive right granted to a person other than the patentée to use 
and sell a patented device within a named district of country excludes 
the owner of the letters patent from selling the same or using the same 
in that région. A licensee does not use or sell in the name of the owner 
of the patent, but in his own name, and for his own beneflt. Having 
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ati aiclusive license to usètaad seUf- no one lias a right to use ar sell'în 
therfiountry of such a licenSee; ' 

' It will thuâ be seen that" Ihe Mcensee in this casé received very impor- 
tMit rigHts èy virtue of its grant. If it cantiot use the hàmB of its 
liceDSor ini an action to pToteot its rights against an infringettiêfBftof thè 
patented device or improvemefit it bas the exclusive right touise and 
sell, weiave a case of a personi possessing important rights With' no légal 
powçr tb protect them; for a licensee canriot sue ifl bis owtî namé for an 
infringement of the patent conceming whicb he bas a lîoensè. Gdyler 
V. WUdery 10 Hbw. 477; Wûtermanv. Mackemie,lS8 0. g. 292^, 14 Sùp. 
Gt. Rep. 884. "Wbenaiperson grantsanything toanotberbeioipliedly 
grantï'bim the meansofenjoying it." 2 Washb. RealProp. 802. The 
sale of Personal property looàted apon the land of the vêndôr impliedly 
grantBito tbe vendee the right to«nter upon the land in order that hê 
may ta^e possession of and retbove tbis property purchaaed. Rogers v. 
QxB, 96 Ind. 157. Thèse rules of law were established by courts to the 
end that jilstice sbould be subserved. The assignment of a cboso in ac- 
tion at common law was considered to be in the nature of a déclaration 
of trust, tbe assigner holding the légal title for the benefit of the as- 
signée. 2 Bl. Comm. 442. In ii«/«^eZd v.Perrî/, 21 Wall. 205-223, the 
suprême court held that a patentée retained the légal title in trust for bis 
licensèè. Tbe right of an assignée of a chose in action to sue the debtor 
grew ont of an express or implied contract to that effect. At common 
law the assignment of a chose in action was accompanied by an agree- 
ment tbàt tbe assignée sbould bave the right to sue, in the name of the 
assignor, tbe debtor. 2 Bl. Comm. 442. It is well fcnown that it was 
not usual to reduce tbis agreement to writing, and tbat.it was an im- 
plied, rather than express, agreement, as a rule. An implied agreement 
or contract. is "such as reason and justice dictate, and Whicb, therefore, 
the law présumes that every man undertakes to perform." Id. 443. 
We find tbat in certain cases tbe licensee makés with thelicensor an ex- 
press contract to the effect tbat hè may use tbe name of the licerisor in 
suits for an infringement of a patent concerning whicb be bas a lioense, 
in order that bis rights may be protected. In one of the briefs of ap- 
pellant tbis agreement is spoken of as one of fréquent occurrence. Tbis 
matter of using tbe nanie of the owner of à patent by the licensee is a 
right, then, resting in contract. Iii speaking of tbe power of a licensee 
to seek redress for a wrong inflicted upon bim by the infringement of 
tbe patent concerning whicb be bas a license, the language of the courts 
generally is that be canûot sue, in bis own name, an infringer. This 
would imply that be might sue in the name of the légal owner of the 
patent for that purpose. This is abont the same language as was used 
at common law in regard to an assignée of a chose in action. He could 
not sue the debtor in bis own name, but be could use the name of the 
assignor in bringing an action against the debtor without the assignor's 
consent. Wdch v. MandevUle, 1 Wheat. 233. In the case of lAtilefield 
V. Peiry, supra, the suprême court did not hesitate to maintain an ac- 
tion in the name of the licensee for an infringement of a patent, where 
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tlie patentée was the înfringer. In the case of Waterman v. Mackensie, 
188 U. S. 252, 11 Sup. Gt. Rep. 334, the suprême court held that a 
licensfee tnight sue in his own name when it was necessary to prevent an 
àbSôlute failure of justice. This is the effect, I take it, of the language 
ôf the court, there used. 

. Thèse cases show how far courts hâve been willing to go in this mat- 
ter to subserve the ends of justice. The Brush Company, being an Ohio 
corporation, can be sued only in that etate, and hence could not be 
made a party défendant in this suit. Unless the Califomia Company 
can use the name of the Brush Company herein, it has no means of pro- 
tecting its rights; I thinkthè same reasons that induced courts to hold 
that a grant gives the right to enjoy the thing granted, that implies a 
license to enter upon the lands of another to remove personal property 
thereon which the landowner has sold, and that implies a contract on 
the part of the assigner of a chose in action that the assignée may use 
his name in a suit therdon, should induce courts to faold, in a case like 
the one at bar, that there is an implied contract on the part of the owner 
of a patent, conveying an exclusive license, that the licensee should hâve 
the right to use his name in order that he may protect his rights. The 
appellant urges that the same rule should not apply in this case as in a 
chose in action, because the assignée of such an obligation receives the 
whole bénéficiai interest in the same. I cannot see, however, why the 
rights of an exclusive licensee, having as extensive interests as those of 
the Càlifornia Company, should not be protected in law, as well as the 
assignée of a chose in action, and why the law would not imply the 
right to use the name of the grantor or assigner in one case as well as 
the other. The same considérations that induced courts to hold that 
such a contract was implied in one would apply to the other. In some 
cases it is held that in a suit in equity against an infringer an exclusive 
licensee and the patentée must both be made parties. Hammond v. 
Hunt, 4 Ban. & A. 111; Huber v. Sanitary Depot, 34 Fed. Rep. 752. 
If the right did not rest in contract to make the patentée a party plain- 
tiff in such a suit, a licensee such as the Càlifornia Company would be 
powerless, because the Brush Company could not, as I bave stated, 
be made a party défendant, being without the jurisdiction of the 
court. Reason and justice would dictate that, under such circum- 
stances, the law should imply or présume such a contract between the 
parties. As far as I hâve been able to ascertain, it has been always 
held, whenever the question has been presented, that an exclusive licen- 
see has the right to use the name of the owner of the légal title to the 
patent in suits to protect his rights. In the case of Goodyear v. Biahop, 
4 Blatchf. 488, Nelson, J., held that, where a suit was brought at law 
against an infringer in the name of the owner of a légal title to the pat- 
ent, for the benefit of the licensee, a motion, made with the consent of 
the owner of the patent, to dismiss the action, could not be sustained, 
and the same was overruled. Appellant afiSrms that in this case there 
was an express contract that the licensee might use the name of the 
owner of the patent. This is not the language of the contract referred 
v.52F.no.H— 61 
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tA an that décision*! Itrwas Ihat the owner was to sue infringers, not: 
tiiait tîieilicensee naightjuse his namè. If such was thâ l^tiguage of the 
OGOitract, this would show jhôwever, that thisright; was ; the subject of 
eontnjot;! and, whÈire à tiriatter is the sUbjeOt of contracta thpre mayariEse 
from circumstances an implied contract, which isill basas binding as an 
express cbntraoti ; în'\bv (ots^oi Briish-Swan Ekctnc lÀght Q>- v. Thom- 
mntHguskmMefitrieiSoi.,^.^ Fed, Rép. 224, it was held by Judge Ship- 
MÀK: that à licenseej ^henever necefesary to assert his rights, bas prima, 
jfhm «il implied ipowieif to use the, name of the owner of a patent in 
whiphsbeshasra licehsfe in any aetion against an infringer for that pur-> 
pose, o Itiis contendedbeéausetfae court, found, il» that case that the 
Thoiiiisoiï-Hotietàn Cioippany had] tticontroiling amount of the capital 
stockîof, the Brush Eledaric Gompanyj that thereforethis latter company 
was » ptoty to the actionv and thdti Judge Shipman in effeot so held. I 
thinktki» is a miatàkâ; 'While the learned judge sa^s that really; the 
BrOsb iGompaDywastai oodefendant iwith the ThonisOn*Houston Coni- 
pany(in(th6>8tiit^ I âoiinOtsuppoSehe really meant this as a matter of 
kwiitt<hatiease»JforhBiiaysin the next sentenceî."But, being a résident 
ofltOhio^lifccannôt be Bervad with. pfooessi as à codefendant in this suit." 
Whatfhedidiflèam, l'appiteheM; was that the Brush Company was in 
suldb a ■éomditioiï tbiatji if service couldbe made upon it, that company 
wèuldibe,a codefendant-' i; The case ehould bé conàdered, howeyer, in 
view (of the issue preserited. The Brush-Swan Company brought an ac- 
tionsagàànet- th,e Thornsoû-Houston Electric Company: ftwr an infringe- 
métat bfitlie very patent, presehted in ithis case. lû this action it joined. 
witb it the Brush Company as a coplaintiff, without its consent. The 
BrùSh IGompaay, aa inthia caae^icame into court, .and moved to strike 
ont itslnante to a party^oomplainanty beoause the ibill bad been flled 
without its cousent or authority. This motion the! court denied.. This 
motion.'.was not denie^ teecauseJth© Brush Company;was already a dé- 
fendant iti the dase, but beoausè the, Brush-Swan Company had, under 
the o^rcumstanoesif the implied power to use against its will the Brush 
Gôm|)any'8 name ini sucb a suit against the ThOmson-Houston Gottï- 
pany* It would notbe aiVery satisfactory reason to assign for refusing 
to strike oùttbe; Bfush: Ciampany's niame as a plaibtifF that it was a co- 
defendant: withHiierTboBQBoiï-^Houstoû Company iiStiithe same case al- 
fisldy , and I îdo; not undetstand the learned judge ta so décide. The 
case îs one fuUyîinrpoint in this case. The Brush Company would un- 
doubtedly; baye the rightto^ be protected from any oosts that migbt be 
adjudged agfaiaët it, ordncurred in the managemeat of the suit in ques- 
tion. ' The court, upoaproper motiob, would without doubt compel 
thife protection:. fc^Thisitisual practice is in such xjases tb require a suffi- 
cientbond df itiiefinnityi. i; Under such conditions ithere would be an im- 
plied contract otï ithe fpart of the Brush Company to permit the useof 
its name bytheCaliforniai Company in thë suit at bar. 

It is contèÉded by the, , Brush Coinp^ny that, it not in fact owning tha 
titleto thepatenti, and it not having been obtained at the time the Brush 
Company, Under the name of the Telegràph Supply Gompanj', njade 
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its Coiitiract ôf licéiisé wîth 'William Kerr, the assignée of the Oàlifôrùia 
Company, therefore nothing in fact pàssed by thâfc contract;"thàt it 
ehotild betreated as a' êale of personâl plroperty that Was notin existence. 
But an assignment of a-patent is gôôd If madè before tbe patent ia actû- 
ally obtainéd. Gaylet ^.Wilder, iO ïlow. 477. The same doctrine is 
a&tméd 'l'a lÀttiefield V4 Perry, mpra. ' In this casé, although the patetat 
had not bieen obtainéd atthe time of the granting of tbe license, it was 
afterwards obtainéd, and thé Brush Company became the owner theréof. 
The Califcimia Company bas been, with the knowledge of the Bruish 
Company, conducting an extensive business pertàining to the patent 
nàraéd, relying upon its license to use and sel! the same. According to 
theatfidavit of Roe, the California Company bas expended in the electric 
light business in the city of San Francisco, $892,531.81. It bas pur- 
chased from the Brush Company electrical apparatus for which it bas 
paid said company $683,741. It bas and is conducting an extensive 
business in such apparatus within the states named in its contract ôf 
license, and has sold to very many other comparties such apparatus. 
The two companies bave acted and conducted business since the Brush 
Company became the ownér of the patent named, up to the présent time, 
ùpon thé theory and basîs that the license granted was valid. This is 
emphasized in the letters of the Brush Company to the California Com- 
pany in regard to the suit against the Electric Improvement Company 
of San Francisco. The Brush Company, in writing to the California 
Company about the same, calls it "your suit," namely, the California 
Company's suit. The California Company is required to pay the ex- 
penses of the attorneys the Brush Company sends to try the same. 
Many things more might be stated as to what thèse letters disclose upon 
this point. There can be no doubt but that the Brush Company con- 
sidered and treated the California Company as its exclusive licensee to 
use and vend said patented device. In the terms of the grant of license 
it was contemplated that the license should extend to any patents which 
the Brush Company should thereaffcer acquire pertàining to dynamo 
electric machines, lamps, carbons, and similàr apparatus. Under such 
citcumstances, the Brush Company should be estopped to deny the va- 
lidity of the license granted the California Company on the ground that 
it did not own said patent, or that it had no existence at the time thé 
grant of license was made, or on the ground that it had no authority 
at that daté to grant thé license. To hold otherwise would work a 
most extensive fraud upon the California Company. The sale of a 
patent right contains an itaplied warranty as to title, and an after- 
acquired title obtainéd by the vendor inures to the vendee. Faulka v. 
Kamp. 3 Fed. Rep. 898; Gurranv. Burdsdl, 20 Fed. Rep. 835. In the 
case of Gottfried v. MUler, 104 U. S. 520, the suprême court applied 
this doctrine to a case where the purchaser of a machine had only a 
license to use it. The same rule that applies to estoppels where a ven- 
dor of a title in fee to land subsequently acquires the fuU title, which he 
did not possess at the time of sale, applies to cases of the sale of patents, 
according to said case. The rule in such cases would fuUy cover the 
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case at Jgi&r, and maintain the dtle of the California Company by way 
of estoppel, Smith v. Sheeley, 12 Wall. 358. 

The Bnish Company daims that the California, Conipany has assignée! 
ail ite rights in the license in the city of San José and town of Santa 
Glaraiito the San José Company, and that, as this action is for an in- 
friugement on the said patent in those places, the California Company 
has no interest in this suit; hence it has no right to use the name of the 
Brush Company therein. Again, the Brush Company urges that the 
California Company had no right to divide its license into parts, and as- 
sign a part to the said San José Company. Thèse two positions are in- 
coneiste^it. I think the latter position is the correct one. Unless there 
is a manifi^t intent in theçpntract of license that the licensee is to hâve 
the power to divide up his license into parts, and assign such parts in 
severajty, no -siich right exists. Walk. Pat. §310. As a gênerai rule, 
it may be said that a licenseiis not divisible. This contract should b3 
cpnstrue^' with référence . to this eharacteristic of this dass of rights. 
Consideriiïg this, and I;think the term "assigns," as used in the license 
under considération in this case, must be coustrued as the right to as- 
sign, thç license as an entirety, and not in parts. This question was 
considçred jn the cftse qf SrooÂa v. Byam, 2 Story, 525, and there it was 
held'that the word "assigns" in, a license must be so copstrped where it 
didnotidearlyappear that'tberewas an intention manifested in the con- 
tract oflioense to eetablish a;different rulç; The assignaient to the San 
José Çflnipany,-then, was isyithout autbority, and the rights of the Cali- 
foroiâ; "Company in San José. and Santa Clara still remain with it. The 
fact tjiatit has undertaken t<> make an assignment which it had no au- 
thority to make will: not t^ork any forfeiture of its rights. There is no 
stipulation, in the çontrae^ of license <that any such action. sh ail, work a 
forfeiture of the rights granted by it. Under such circumstances, there 
is no forfeiture. Walk. P^t. § 308; Purifier Go. v. Wolf, 28 Ped. Rep. 

814. , :■ . . ... 

There is.soi^e daim by the California Company that the San José 
Companyris: ah agent which it has created,, or caused to be created, with 
a vievv of extending the business of the sale of the lamps named in the 
patent. If 80, I do mot see that it is a necessary party to this action. 
While it may be true that the San José Company is not a proper party 
to this actioi^, yet Ido not see how this fact can prevent the California 
Company fron^exerçising its right to join with it therçin the Brush Com- 
pany. For thereasons assigned we hold that the judgment of the court 
below was correct, and should be affîrmed, and it is so ordered. 
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Bbcbh Elecfrio Co. et àt. v, Electric Iup. CSo. 

(Circuit Court, N. D. CaUfomia. Octolier 8, 1S9!L) 

Na 10,761, 

1. PATBNTS FOB IKVBNTIONB— PlONBBIl IlîTBNTOB— BLBOTIIIO LAMM. 

Letters patent No. 219,808, issued September 2, 1879, to Cbarles 7. Brnsli, for an 
electric lamp baving two or more pairs of carbons, in comblnation witii mechanism 
constructed to separate the pairs dissimultaneoasly or sucoessively, thu» prodnc- 
ing a steady ligbt for a long period of time, cover a pioneer invention, and «re en- 
titled to a libéral construction, 
a. Bame— Limitation of Claims— Pmob Abt. 

Tbe invention was not a mère improvement or modification of the slngrle-carbon 
lamp prevlously iuvented by Brush, nor was tbere anything to limlt the soope 
thereof in the prior state of the art, either generally or as shown in the patent to 
H. Say, Jr., the French patent to Deuayrouse, or the patented Jablocbkoff candie. 
Brmh Electric Co. y. Ft. Wayne Electric Liuht Co., 40 Fed. Rep. 833, and Bru»h 
Electric Co. V. Western Electric Light & Power Co., 48 Fed. Bép. 688, followed. 

8 BaMB— FUNOTIONAL ClAIMS. 

The fact that the claims purport to cover broadly ail forms of mechanism con- 
structed to separate the two or more sets of carbons dissimultaneously or sucoes- 
sively does not render tbe patent void as being for a function or resuit, since par- 
ticulàr means aredescribed in tbe spécifications and referred to in the claims; and 
the patent covers sucb means or theirsubstantial équivalents. Brush Electrie Co- 
Y. Et Wayne Elecbric Light Co., 40 Fed. Eep. 838, and Brush Electric Co. v. West- 
ern Electric Light & Power Co., 48 Fed. Rep. 536, followed. O'ReUly r. Morse, 
15 How. 62, distinguished. 

4. Bame — Abandonment. 

No limitation was placed nppn the Brush patent by tbe fact that bis claims, as 
first presented, were rejeoted as functlônal, and that the language was twice 
sllghùy changed, for the file wrapper shows that there was no change in the es- 
sential features of the claims, and that the patent office, after a conteàt, finaily 
yielded to thepatentee's views. / ^.^ 

5. Bame— Inïbingbment. 

The Brush patent Is inf ringed by the lamp made under letters patent No. 480,722, 
issued June S!4, 1890, to James j. Wood, in which the pairs of carbons are separated 
dissimultaneously or sucoessively, notwithstanding the fact that tbis resUlt is ac- 
complished in the Brush lamp by a clutching devlce, operated directl^ by the èlec 
trical current, while in the Wood lamp it is produced by the interposition of dock 
mechanism, which is brought into action and controlled by the carrent. 

In Equity. Snît by the Califomia Electric Company (licensee of the 
Brush Electric Company) and others against the Electric Improvement 
Company, the Brush Electric Company being joined as a plaintiflf. 
A preliminary injunction was granted. 45 Fed. Rep. 241. Decree for 
complainants. 

M. M, Estee, J. H. MiUer, and L. L, Leggett, for complainanta. 

W. F. Herrin and R. S. Taylor, for respondent. 

Hawley, District Judge. This is a suit in equity for the infringe- 
ment of letters patent No. 219,208, granted to Charles P. Brush, Sep- 
tember 2, 1879", for an improvement in electric arc lamps. The Brush 
Electric Company is the owner of the légal title of said patent, and the 
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California Electric Light Company has an équitable title as the exclusive 
licensee for the states of California, Nevada, Oregon, and Washington. 
The défendant is charged with ^ in/ripgipg, this, patent, bythfe use of the 
Wood lamp' tinder letlers patent No. 430,722, granted to James J. Wood, 
June 24 , 1890, for new and usefal improvements in electric arc lamps. 
A preliminary înjûôd;i0n was'ordered by judge SAWrisi upon the au- 
thority of Brush Electric Go. v. Western Electric Light & Power Co., 43 Fed. 
Kep. 533, and Brush Electric Go. v^ M. Wayne Electric Go., 44 Fed. Rep. 
284. While declining to discuss the questions involved in this case, the 
learned judge expreSslyrindorsed tfaeii^èwsannounced in the cases referred 
to,;ând stàtéS thi^t, in' JiiSj|ldgmerit',!'*thie Brush patent îs valid, and the 
fiïstaix claims are inûingeà by the Wood lamp." 46 Fed. Rep. 242. 
The case is now presëtiied ' upôn the fliial hearing upon the testimony 
taken before the examiner. , 

Wa.e Validity of the Bi'nsli patent hâçt; iû addition to the cases referred 
td, been sustained irx Bruth Electric OoiV. Fi. Wayne Electric Lighi Go., 
40 Fed. Rep. 826^ and Bruah Electric Go. v. New American Electriccd Arc 
Ltght Ù)., 4& Fed. Rep. ?9» The learned counsel who argued this case 
for the défendant insists "that, notwithstanding ail the âUits tha,t bave 
beêtt brought, and ail tlip àctioûs thàt hâve been taken, the questions 
ari^ing in this case hâve not been settled or adequately presented or con- 
sidered," and he therçfpre respectfully asks that ail the points involved 
should be again independently considered and decided. Complainants 
claimthat the priiiciplés aflnounced and conclusions reaohed in the prior 
décisions are correct, and should be followed. 

Mr. Brush'a inventioû, as stated iûhia spécifications — 

"Relates to electric lamps or ligbt regujators; and it consista — First, !na 
lamp, baving two or more sets of carboos, adapted by any sultable means to 
burn Buccesaively, — that is, one aet after anotber; second, in a lamp baving 
twd or moi% aeta of earboiiai each set adâi^tëd to movb indepehdently in burn- 
ing and fééding; third, in» lamp baving tv^o or more aetsofcarbona, adapted 
eacbto bavé independentmovementa. and eachoperated and influenced by the 
same electric current; y^HA^ in a lamp baving two or more aets of carbons, 
aaid carbons, by any atiitaible meana, beiiig adapted to bé aeparated dissimul- 
taneoualy, whereby the voltaic arc between but a aingle aet of carbons is pro- 
di^çed; fifiJi, iat\ie combinatipn with one of the carbons or carbon boidera of 
a ïamp émployirig two or more seta of carbona, as above mentioned, of a suit- 
able coMar, ttibe, or extehded aupport, wiChin or upon which tbe carbon oi 
carbon éold»r to which it Is applied sbaJl restand be supported." 

He States at the outstart that his— 

"Inventibii la riot limltedfîÀ Its application to any specîflcform of lamp. It may 
be used in any form of voltaic arc light regulator, and woùld need but a mère 
modification in mechanical form to be adaptable toan indeflnite variety of tha 
preaesnt Ijnown forma of electric lai^pa. My in vention comprehenda, broadly, 
a&yiàbip oîr light regul^tbr *here more t^an one set of carbons are employed, 
whérein— aay in a lainp hàvfng tvfo aeta of carbona — one set of carbona wiJl sep. 
arate before tbe other. Portbe pUrpoae merely of ahowing and explaining the 
pjçiaciples of opération and ùae of my inventloui I sball describe it in tbe form 
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shovrh in the drawings, as applied to an electric lamp of the gênerai type 
shown in United States letters patent No. 203,411, granted to me May 7, 
1878, reissued May 20, 1879, and numbered 8,718. The leading feature of 
ttiis type of regulator is tliat tlie oarbon holder bas a rod or tube which slides 
through or past a friction clutch, which clutcb is operated upon to grasp 
and move said carbon rod or bolder, and thus to separate the carbons, and 
produce tbè voltaic arc light." 

Before quoting further frbm the spécifications, a brief référence to the 
prier State of the art will be made, in order thât the ttne character and 
extent of this invention may be better understood. lû 1810, Sir Huréi- 
phrey Davy, with the aid of a galvanic battery of 2,000 cells, pfoduced 
a light between two pencils of charcoal. This ëeems to bave been the 
first dawn of a discovery which gave to the scientists of the world tbe 
thought of electric lighting. XJnfortunately for Dàvy, he had no ine- 
chanism to adjust bis électrodes, and, owing to the great cost of bis bat- 
tery, and the rapid combustion of the charcoal points, — laSting qnly a 
few minutes, — his invention was of no commercial value for practical 
use. In 1836 the more powerful battery of Daniell waa tried. In 1839 
the nitric acid battery of Grove was invented. In 1842 the Bunsen bat- 
tery was produced. No practical resuit, however, in the way of afd- 
yancement was attained until 1844, wheii Fonçait snbstituted penciïs 
made of hard gas carbon for the charcoal pencils of Davy, and thereby 
extended the duration of the light to some extent. But the expense was 
still too great to justify any gênerai use of the light, and it was confined 
principally to laboratories, and for the expérimental uses of scientists. 
In 1848, Archeran devised an imperfect regûlating device, by means of 
which two vertical carbon électrodes were maintained in the sanie rela^ 
tive position. In 1857 the Holmes & NoUett machines were employed 
in producing the arc electric light in some of the lighthouses of France 
and England by the use of the Serrin lamp, which was a clockworking 
lamp, burning one pair of carbons, with a very expensive apparatus. 
It waa not until 1870 that a carrent of suflScient strength to render elec- 
tric lighting commercially practical by being generated at a smaU ex- 
pense was attained. This was brought about by the invention of the 
dynamo electric machine of Gramme. None of the arc lamps invented 
up to this time were suitable for the purpose of gênerai illumination. 
The défendant bas set up, for the purpose of showing the prior state of 
the art, the following lamps and patents: The Archeran lamp, produced 
ih 1848; the English patent for the Staites lamp in 1853; theHartlamp, 
introduced in 1858; the Browning, Foucault, and Serrin lamps, in use 
prior to 1860; the patent issued in England to Louis Denayrouse, Au- 
gust 21, 1877; the United States patent to M. Day, Jr., February 24, 
1874. The French patent granted to Khotinzky, March 19, 1875; thé 
Rapieff lamp, described in the Télégraphie Journal and Electrical Re- 
view of London, August 15, 1878; and the French patent for the Mer- 
sanne & BertinS lamp. 

The patent of M. Day, Jr., ia pleaded as an anticipation of thé Brusb 
patent; but in the argument défendant adlnitted that it was not an an- 
ticipation in a technical sensé, and was only relied upon as showing thfl 
state of the art. The Day patent was held not to be an anticipatioù of 
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m^ of the claims of the Brush patent in Brush Electric Co. v. Ft. Wayne 
FAmik Light Cb., 40 Fed. Rép. 833. Judge Gbesham Côrrectly said "it 
'iv'ag/isnlike" the Brusli latnp, both in coiistmctioh and mode of opera- 
ïi'ôW,'^''is;iid' the saniè' '^iôw is 'ëxpres'ééd by BuowN, J., in Brush Electric 
'^l^'è^^,l^WMerri Eledric .pj^t & P&wer Co., 43 Fedl Bep. 536, to which 
référence is hère made for a description of the Day patent, the French 
pater(_t pf Denayrouse, ,and the Jablochkofif candie in the patent of Jab- 
îo(;p"|j3fl',"as the views tlierein expressed sufSciently, and, in my judg- 
inei^tî (jorreptly, answéf tHe argument of defendant's counsel in relation 
thç'reiio. . None of the dèvices set up by défendant contain the principle 
pl|jthe ÎBruàh patent. AU of them were presented by the défendant in 
the ^©yeral prîor suits instituted jjy the Brush Electric Company, except 
thé I^rencb patent for the Mersanne & Bertins lamp, which does not in- 
trqdùçe any new principle tendiiig to limit the field of invention that was 
open to Brush. Browi^, j., in referring to the inyentions prior to those 
bf ifr. Brush, very properly said: 

"Mosfc of them, however, were directed to improvements in the material of 
which the carbons were made, in the brilliancy and steadiness of the light it- 
self, tp impovements upon the dynamos, and in the mecbanism by which the 
ci^rbons were held in the samë relative position diirlng the process of combus- 
tion. Onediflaculty, hoWever, remained to be overcome. The electrical ré- 
sistance of the carbons was such as to préclude the employment of very long 
rods, and their consumption by burning away was hastened by their adjacent 
enda becoming highly heatéd to a considérable distance f rom the arc. This diffi- 
culty waa partially remedied by covering the carbon pencils with a thin film 
of, copper, electrically deposited thereon, by which the electrical résistance of 
the carbons was materially decreased, much longer rods were possible, and 
thé light maintained continu ously for from 6 to 10 hours. This was insuffi- 
cièht, however, for alî-itight lighting, and necessitated the extinguishmentof 
the lamp, and areaewal of the carbons at some time during the night, in 
order to keep up a continuons light." 

In .tracing the history of the prior state of the art from 1810, it will 
be observed that scientific njen were continually at work trying to invent 
spme kind of a lamp that would automatically give such a light as would 
be sviitable for gênerai use, and also to discover, if possible, some means 
wberéby the burning of the light could be further prolonged. Early in 
1^7?» Mr. Brush invented a lamp which gave a steady light, and was 
suitable. for gênerai use;, but only one could be burned on a single cir- 
cuit. Shbrtly afterwards he invented the séries lamp, whereby two or 
more lamps, could be operated at one and the sarae time upon the same 
circuit. There still remained another and more important discovery to 
be made, which, as before stated, had engaged the attention of the 
brightest inventive mincis for many years, without any successful re- 
siilts, viz., how to produce a long-continued light automatically without 
renewing the carbons. This discovery in the open field of invention was 
made by Mr. Brush in 1879, and for which he secured the patent in 
coptroversy, and gave to the world the most practical and useful lamp 
known to electrical science, and which bas proven to be of great value 
and benefit to the public. In the spécifications he said, among other 
tjiings: , 
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"I do not in any degree lirait myself to any spécifie matter or mechanism 
for lifting, moving, or separating tlie carbon points or tlieir holders, so long 
as the peculiar t'unctions and résulta hereinafter to be specified shall be ac- 
complistied. The lifter, D, in the présent instance, is so fo<-med that when 
it is raised it shall not operate upon the clamps, C, C, aimmtaneously, but 
shall lift flrst one and then the other, (preferably the clamp, C, flrst, and C 
second, for reasons which will hereinafter appear.) This fnnction of dis- 
simultaneous action upon the carbons or their Iiolders, whereby one set of 
carbons shall be separated in advance of the other, constitutes the principal 
and most important feature of my présent invention. In the latnp shown in 
the drawings the lifter, D, is actuated and controlled through the agency of 
magnetic attraction due to the inSuence of tlie ourrent operating the larap, 
and this is accomplished as follows: One, two, or more spools or hollow 
hélices, E, of insulated wire, are placed in the circuit. Witliin whoëe cavities 
freely move cores, E'. The electric current, passing through the hélices, E, 
operate to stiongly draw up within their cavities their respective cores, E', 
in the same manner as specified in my former patent, above referred to. Thê 
Cores, E', are rigidly attached to a common bar, E^, and the upward and 
downward movement of this bar, due to the varying attraction of the hélices, 
E, is imparted by a suitable link and lever connection, E', E*, to the lifter, 
D. By this connection the lifter will hâve an up and dOwn movement in 
exact concert with cores, E', and it is apparent that this connection between 
magnet and lifter may'be IndeBnitely varied without any departure from my 
invention; and therefore, while preferring for many purposes the constrùcv 
tion just specified, I do not propose to limit myself to its use. * * * Thè 
opération of my device, as thus far specified, is as follows: When the current 
is not passing through the lamp, the positive and négative carbons ôf each set, 
A, A', are in actual contact. "When, now, a current is passed through the 
lamp, the magnetic attraction of the hélices, E, will operate to raise the lifter, 
D. This lifter, operating upon the clamps, C, and C', tilts tbem, and causes 
them to clamp and lift the carbon holders, B, B', and thus separate the car- 
bons, and produce the voltaic arc light; but it will be especially noticed that 
the lifting and séparation of thèse carbons is not simultaneous. One pair iâ 
separated before the other; it matters not how little nor how short a tinie be- 
fore. This séparation breaks the circuit at that point, and the entire outrent 
is now passing through the unseparated pair of carbons, A'; and now, when 
the lifter, continuin g to lise, séparâtes thèse points, the voltaic arc will be 
established between them, and the light thus produced. It will be apparent 
by the foregoing that it is impossible that both pairs of carbons, A, A'', 
should bum at once, for any inequality of weight or balance betwteen thein 
would resuit in one pair being separated before the other, and the voltaic arc 
would appear between the last-separated pair. This function, so far as I am 
aware, has never been accomplished by any préviens invention; and by thus 
being able to burn independently, and one at a time, two or more carbons in 
a single lamp, it is évident that a light may be constantly maintained for a 
prolongea period, without replacing the carbons or other manual interférence. 
in the form of lamp shown. I can, with 12-inch carbons, maintain a steady 
and reliable light, without any manual interférence whatever, for a period 
varying from fourteen to twenty hours." 

The claims of the patent are as follows; 

"(1) In an electric lamp, two or more pairs or sets of carbons, in combi na- 
tion with mechanism constructed to separate said pairs dissimultaneously or 
suecessively, substantially as and for the purpose specified. (2) In an elec- 
tric lamp, two Or moie pairs or sets of carbons, in combination with mech- 
anism constructed to separate said pairs dissimultaneously or suecessively, 
and establisb the. electric light between the members of but one pair, (tu wit, 
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the pair Ij^çtj^ep^rated,) while the njemljeis of the reimajning pair or pairs are 
inaintainçd ina »epar»ted; relation, aubstantiaJIy as shô wn. (3) In an electric 
lauip havingi mojce tlian one pair 01 set of caibons, tbe combination, witli 
Baid carbpn sets or pairs, of mechanism çonstructed to impart to them inde- 
pendent and dis^jtnultaneous separatjng and feeding movements, whereby 
tbe electric iight syili bSi estaWished bëtw.een the members of but one of said 
pairs or sets at a time, while the members of the remaining pair or pairs are 
maintained in a separate relation, substantially as shown. . (4) In a single 
electric lamp, twoor more pairs or sets of carbons, ail placed in circuit, so 
that when their members are in contact the current may pass freely through 
ail «aid: pairs alike, in combination with mechanism çonstructed to separate 
saifl pairs dissiuiultaneously or successively, substantially as and for the pur- 
pose sbOi^n, (5) In an electric lamp, wherein more than one set or pair of 
carbons are employed, the lifter, D, or its équivalent, nioved by any suitable 
meanSiianfd çonstructed to a|Ct upon said carbons or carbon holders dissimul- 
ta^eoaflyiOr successively, substantially as.and for the purpose shown. (6) In 
aft eleçl^iç iamp, whereift iflore than onespair or set of carbons are employée!, 
9 cjiaippt vQf pr its équivalent, for each 6|ii^ pair or set, saùl clamps. G, adapted 
to grasp,^i)|d, move said earbpns or cai'boa holders dissimultaneousiy or succes- 
sively, «ijbeteintially as and for the purpose shown. (7) In an electric lamp, 
tttevpaqil^iniltlon» with aearbon holderand the mechanism nioving said car- 
bon h«W«K"»©iE a lifter or support, K, or its équivalent, çonstructed to operate 
incoPBeUiitg the said iqpving mechanism tosustâin the weightof the carbon 
hpi4«|-;<^te|; :its casbpn js sufficiently cpnsumed pr removed, substantially as 
and for the purpose descfibed. " 

It is cilaïlnpçl . thai tWs inventiop of Mr. Brush, as covered by his 
patent, J8 : simiJy that of fl^n attachmept or modification of the single- 
carbon iaœ|»'previously invented by him. This claim cannot be sus- 
tained. ■ The Brush doUble-carbon lamp opérâtes in a materiallydifferent 
way, ând pïôdaces différent rèstilts, from ahy of thë prior inven- 
tions. Thé ^ihgle-carbbu lamp invented by Brush had but one solen- 
oid or magnet. His doiable-carbon lamp has two, so that it controls 
two pairs of carbons, instead of one. In the single-carbon lamp there 
is but one clatching and feeding mechanism, and in the double lamp 
tliere are two, and thèse are so combîned with the other éléments, and 
arranged in suèh a manner, that they perform new duties in the double 
Ittmp. ÏJaich clutch, it is true, lifts its respective carbon, establishes 
the arc, régulâtes its ligbt, and controls the leed of the carbons, as was 
done in the single-carbon lamp; but, in addition to this, they serve 
to brihg the idle pair of carbons intd contact, and then separate them, 
and eatal;^lifeïi the ârc at an exactly premeditàted time, immediately after 
the fiJ-st pair oF carbone bave consumed, and at which time the car- 
bons of a giriglë iainp would hâve to be manuaÙy renewed. By this 
new fuiictiftn of the çlutches and the feedJng mechanism, a new, distinct, 
and important resuit is obtained, The successive burning of the car- 
bons, and a uniform and steady light, is secured throughout the con- 
sumption of both pair of carbons, extènding from 14 to 20 hours, in 
such a naâbiSô!' ihàt a steady and reliàble light is produced between one 
pair of ca,rb6hSuntiï they hâve been consumed, and an equally good 
light bètweèri-thé^ second pair of carboiis ùntil they hâve been consumed. 
This nevK,,suçcessful, and bénéficiai result is automatically accomplished 
by. th© dissimultaneous or successive aro*forming séparation of the two 
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pair of carbons. Anqther neW fançition upon thé clutching and feed- 
ing mechanism is secûréd by màinteining , the carbons of bile pair sep- 
arated during the timé that thçoiher pair are cons^ming, 8o that the 
current may be sent throjugh either pair whenever they are called into 
opération. Another functiori is imposed upon the duplex clutehing 
and feeding mechanism of the lamp, which is to autômatically adjust 
the two pairs of carbons when the current is first passed through the 
lamp preparatory to the formation of the arc, so that the arc is formed 
between only one pair of carbons, while the other pair is sépara ted nn- 
til required to burn. Still another function is imposed by the main- 
tenance of arcs of equal lengths between the two pairs of carbons, and 
this is attained by coœpelling the regulating mechanism to support 
and carry the two carbon holders at ail times during the opération of 
the lamp. It is évident at a glance that it required more than a mère 
attachment to his single-carbon lamp to bring intp existence the idea 
of imposing upon the regulating mechanism of a lamp the additional 
duties, never before imposed, which produces a resuit never bçfore ac- 
complished. 

Counsel for défendant has ably, intelligently, ingeniously, and ex- 
haustively discussed the question as to the construction of this patent 
from three différent standpoints, which are respectively denominated by 
by him (1) "the complainant's construction," (2) the "libéral construc- 
tion," (3) the "légal construction." His contention is: (1) That under 
complainants' construction the invention of Mr. Brush did not consist in 
the mechanism which he described, but the "invention relates to eleç- 
tric lamps or light regulators, and it consists, first, in a lamp, baving 
two or more sets of carbons, adapted by any suitable means to burn suc- 
cessively, — that is, one set after another; " that, taken in this broad un- 
limited sensé, the patent is void. (2) That the libéral construction 
takes the real invention disclosed in the patent as ttie true meaçure of 
its scope, notwithstanding any language contained in it, which would 
operate pf itself to give the claims either a wider or a narrower applica- 
tion; and that, taking the patent in this sensé, the Wood double lamp 
used and operated by défendant, is not an infringement. (3) That the 
légal constrviction applies to the patent the rule that any limitation put 
upon an application in the patent ofl&ce by the applicant in orderto obtain 
the patent is binding upon him in favor of the gênerai public, and that, 
taken in this view, the claims of the patent are not infringed by the 
Wood double lamp. The proper construction to be given to the patent 
must be determined by the court, with due regard to the varions pro- 
visions of the patent law, the principles thereof as interpreted by tbe 
courts, and by ascertaining the true meaning of the language used in the 
spécifications and claims of the patent. 

Taney, C. J., in O'Reilly v. Morse, 15 How. 62, in summing up thé 
provisions of the act of congress, said: 

"Whoever discovers that a certain resuit will be produeed in any art, ma- 
chine, manufacture, or composition of matter bythe use of certain raeans, is 
entitled toa patent for it, provided hfi spécifies the means he uses in a man" 
ner so full and exact that any ouu sisilled in tbe science to wbichitappertaina 
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can, ]by usîng the means slje spécifies, witljont any addition to or subtraction 
frôni them, produce preciselj' thé resuit he describes; and if this cannoi be 
dbtie bj^the means he describes; the patent is void; and if it can be done, 
ttten (the patent confers on bira t)ie exclusive Hght to use thé means he spéci- 
fies toriprOduce the resuit or effect he describes, and notbing more. Ând It 
rnukesno différence, in this respect, whether the effeot is produced bychem- 
ical agency or combination, or by the application of discoveries or principles 
in natura) philosophy known or unknownbefore bis invention, or bymachin- 
ery acling altogetberuponmechanical principles. In eithercase, he must de- 
scribe thô manner and prôcess as above mentioned, and the end it accom- 
plishes. And any one may iHwfully accomplish tbe same end witbout infrin- 
ging the patent if he uses means substantiaUy différent f lom tbose described. " 

Brush conceived a new idea, and stated it in his spécifications in 
siich a plain way that it could be readily adopted and employed byany 
onie "skîlled in the science to which it appertains," so as to lead to a 
praetîeal and useful resùlt. He cleariy described bis machine,— a 
là,m]),,^*-^atid the principles thereof by which it could be distinguished 
from ail othèr inventions, aind stated in concise language what he con- 
sideted'to bei the best modes to apply thèse principles, and in the 
claims pointed put the parts and improvements which he claimed as 
hia invention ând discovery, and thus bfbught himself within the essen- 
tiel rëgUirements of the patent law. Section 4888, Rev. St. U. S. In 
his spécifications he described but two mbdes^ — but declared that there 
wëreother lùethods— that could be usçd that Would accomplish the same 
resuit. Hislnvéntion not dnly embraced tbe lamp, and modes of con- 
struction ànd opération, which he described in his patent, but included 
ail la:mps wbiôh might be so constructed as to operate in substantiaUy the 
same way, by any équivalent means, to accomplish the same results. 
By the express terms of the act of congress, the description of his lamp 
in his spécificiEitions, and the language of his claims, he was entitled to 
a patent for bis "invention or discovery," and his patent should be so 
cohstrùed as to give him ail that he invented, discovered, and claimed; 
nothing liiorè, and certainly nothing less. 

In detéîmiining the construction that ought to be given to the patent 
in controver^y, it is the duty of the court to ascertain whether Brush was 
a pioneeror a mère improverin the fleld of electrical inventions, and con- 
stàntly to bear in mind that his lamp has met the public want, and bas 
long, been in gênerai and suçcessful use. 

GoXE, . J., in sustaining the patent of Swan for a perforatéd plate for 
secondary batteries, said: 

"In approàCbing this subjëct it is well to remeraber, as thé court has fre- 
quently had occasion to remark before, that we are dealing with a compara- 
tively new and abstruse art, Where the most important results are said to fol- 
low from changes apparently çf the most unimportant character. Complète 
success has not been attained, but, if we may crédit the statements of those 
\yho are entitled to speak ex cathedra on the subject, the rapid strides in that 
direction duriiig the last décade are due to changes ofform and material, 
which, in many other arts, wouldbe insufflcient to support invention. The 
substitution of one material for another in a doorknob is the work of the 
meclianic; the substitution of one material for another in seeondary battery 
électrodes iu«y solve a problem which will revolutionize the motive power of 
the woiid." 
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This principle Î8 directly applicable tothis case: 

"Before Brush entered the field, electric lamps had been contrived which 
buïned two sets of carboûs alternately, shifting the arc from one pair to the 
other at short interval», making a flashing, unsteady, and unsatisfactory 
light. The problem which Brush set himself to solve was to secure the com- 
plète combustion of one pair of carbons before the arc was transferred to the 
other pair, and the transt'er of the arc to the other pair by the automatic ac- 
tion of the electric current, so that no attendant was needed to light the sec- 
ond pair after the flrst pair was consumed; thus securinga lamp which would 
give a steady arc light of from 16 to 20 hours' duration. This he accom- 
plished by his mechanism, which caused the dissimultaneous séparation of 
the two pairs of carbons bythe automatic action of the electric current actu- 
ating his separating déviées, and a feeding device for bringing the carbons 
together as fast as they were consuraed., This long step forward in the art 
was taken by Brush, and at the présent stage of the tfxt it seems that the 
inexorable law of the electric current requires that, when two or more pairs 
of carbons are to be burned successîvely, the carbons of each pair must be 
dissimultaneousiy separated, and the arcproduced between the pair lastsep- 
arated. Having done this for the art, Brush ia entitled tocover ail means 
équivalent to his own for obtaining the same reflult, one of which is a olock- 
work feeding device." 44 Fed. Eep. 285. 

When the discovery was made and explained to Ihe public, it could 
readily be seen by other inventive and mechanical minds that the iHeans 
whereby the resuit was produced were very simple aud plain, and that 
they could be accomplished by slight changes ia the construction of the 
lamp. As vras said by Brown, J. : 

"One of the experimenters succeeds, while ail the rest fail. After the 
one has succeeded, it is èasy to go back into the limbo of thèse old fail- 
urea, and, in the light o£ the successful machine, by perhaps slight changes, 
raake thèse old abortiv© attempta do the work of the successful inventer. 
But it is the successful expérimenter who bas shown them the way, and 
lie, and he alone, who is entitled to be called the inveutor, and be prOtected 
by a patent." 

Brush should not be limited, restricted, confined, or narrowed down 
to the rights of a mère improver of an old machine. His invention 
was not, as defendant's counsel claims, " a pretty duplication of parts 
in an existing apparatus, another barrel on an old gun, a réversible point 
on an old plow, a supplemental weight in an old clock, an extra réser- 
voir from an old lamp." He was not a mère adapter. He solved the 
problem in electrical science that had never before been answered by con- 
troUing a force of nature in such a mànner as to produce a continuons 
light without the aid of œanual assistance, and he discovered and de- 
vised the means whereby thèse results could be successfully accom- 
plished. When this problem was solved, it became apparent to him — 
as itnow is to others — that the same results could be brought about by 
varions changes that might be made in the construction of the lamp. 
Hence he said: 

"I do not in any degree limit myself to any speciBe method or mechanism 
for lifting, moving, or separating the carboii points, or their holders, so long 
•as tlie ppculiar functions and results hereinafter to be specifled shall be ac- 
.complished." 
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After minutely desoribdDg'tbe eonstcnçtjion .and opération ofhis lamp, 
,hçf lHÇj^t;iqï>ed but two,jf(8y? pf impartipg, dissjmuUangpus motion to 
tbe eai^jiHpa. of aja eleotM/ kçap, viz., throilgh Juagnetic, attraçtipn çjid 
througfathe expensive alttractiori of heat;:''i;biit added tiiat ithis function 
of bitdéVitetoîght"bè âc^&plifebed by'ddcfewôrk oi* équivalent me- 
bhainical èofâti'ivance; ând' in this respect j'a^^ 

Dft'y jiiyeiijtiç)n.'', ^The |àçt is, as sbown t>V,tbe prier stat^pf the art, and 
by, tb%tc!ç|jmony takep.ï|i ibis case, that Brush was a pioneer in this 
branch of electricai:,cpnstru«tipn, Being a pioneer inventor, he is en- 
titled 'to a broad and libéral interprétation of his patent. McCormick v. 
Tafeoft,: 20 HP^. 402; ffamWèrsdM'jfp V'; )^^ 7 Fed. Rep. 593; 

.fàé0,(>ke<h.v. Spencer, 8 !Pëd, Rep. 511; ^Maéhvhe Co. v. Tengue, 15 Fed. 
Eëpl390; M?iti/3c(Mnn^ v. C^ofBîMlo, 20 Fed, Rep. 127; Man- 
ujçicturing Cof v, JBancrgjft, 32. Fed. Rep. 587; Jfac^i^e (J). , v. Lancaater, 
129 JJ, Si 278, 9 Sup. et, Rep. 299; NorUm v. Jensm, (9th Circuit,) 7 
U. S. App. lG3v 1 e. €^ A, 452, 49 Fed. Rep. 859, 

The'rul'e is Unqueétiôûed that courts bave ho right to enlargea patent 
beybnd thé Scopé of îts ijlaiœs as allowed by the patent office, and, when 
the terms of tbe claims in the patent are clëar and dlàtîhct, ihe patentée 
is, of course, bound by ilhem. But patents should be "construed liber- 
ally, in teoofdanoe with ;thei design of the constitution and the patent 
lawsoftlje United States, to prompte the progress pf theuseful arts, and 
allow inventprs to retain for their own use, not anything which is mat- 
ter of cpmmon right, but what they themselves bave created." Winans 
v. Denmead, 15, How, 341, and authprities there cited. "Mère rigid 
technicalities ftre to bè sçt aside, unless there is a cl^r, légal necessity 
for sustaining thenj^.'î (JSamilUm.v. IvesySi Fisb. Pat. Cas. i 253, and au- 
thprities there cited;)" and-" courte' should not be astute to' avoid inven- 
■tions;»<Z)(*wI^fri!*BrowH', l; Woodb. & Mr 53,) 

The contéûïion gb eafneètly prèssed by defendant'S^ edùnsel, that the 
first four claims of the patent are void, because they are for fUnctions 
aadresults, and^not forany épêcific mechainisin, isdirectly, clearly, and 
in my opinion, oorrectly, ainswered in theprevious décisions sustaining 
this patent.. {î»BâHAM,.J.^;rn.Bn«ft Electric Co. v, FiiWayne Electric 
Mght Co., 40,Feâ. Rep. S^isaîd: 

"The speoiOcràoh describes lÂechanlâm whereby A resuit may be accom- 
plisbed. and tbe clsitus are not for mère functiôns; nor^ faiiiy construed, ean 
jt besaid thJ^t thpyi^yer otbçrthgn équivalent means^uiployed to perforai 
the saipe functionp, Tbe tjjst^claim construed in connection with the means 
described in the speçiJicatioii is for an electric arc Jamp in which two or more 
pairs of carbohs are used; thé adjustâblë earbbns ofeàch pair bel ng inde- 
pendehtly regnlàtëd'by one iarid the same mechanism, and in which there isa 
dissiniultaneouspr successive séparation Of the pairs, âo éfCected as to secure 
to the continuous biirning of one pair prier to the establishment of the arc be- 
tween. tije other pf^ir,. ïh us construed, the invention claimedis limited ta 
the particular raeans described in the spécification, and their substantial équiv- 
alents, ïhe second, third, and fourth claims also refer to the particular 
mechanism described' în the spécification ftfr'tèe aecomplishment of resuit* 
covered by thosèclainis. Théy ate for combiniitions of spécifie raeclianisms, 
and their substantial équivalents, and not for reSults, irrespective of means. 
for their aecomplishment." 



BEDSH ELECTRIC CO. V. ELECTRIC IMF. CO. 975 

Brown, J., in Brmh Electric Go. v. Western Electric Li^ht & Power Co. , 
43 Fed. Rep. 537,said: 

"Wljile the claims are undoubteclîy brpad, they ought pot to be interprétée! 
ad for a functioh or resuit, sinee thereis riqthiifg.novèl in substituting one 
pair of carbons for andther, and thus seciiring à successive combustion oî 
two or more pairs. It was done long before the Brush patent, and may still 
be done by manual interférence by replacing one set of carbons with another, 
or by any mechanism which does not in volve the dissimultàneous and dissim- 
ultaneously separating and feeding movement. What the claims purport to 
cover are, briefly, ail forma of mechanism constructed to separate the two or 
more pairs or sets of carbons « dissimultaneously ' (a word coined for the oc- 
casion, but readily understood) or successively, in order that the light may 
be established between the members of but one pair or set at a time, vehile 
members of the remaining pair are maintained in a separate relation. It is 
claimed by the défendant, however, that the words ' dissimultaneously or suc- 
cessively,' contained in the first six claims of the patent, refer only to the ex- 
act instant— the very punotum temporis—oî the séparation of the carbons; 
and that, as the Scribner patent, under which the défendants are operâting, 
provides for the initial simultaneous séparation of the carbons, there is no in- 
fringemerit, though the light is formed belween but one pair, the other being 
held in reserve to await their cohsumptlon. If this contention be cofrèct, 
thén it necessarily folio ws that Brush, wbo is acknowledged to be the aptual 
invëntor of the double carbon, and whom defendant's expert, Mr. Loçkvirood^ 
frankly adniits (page 243) to be Justly regarded as having done more than 
ahy one élse to make eléctric arc ligliting on a large scale a practical siiccess, 
secured by bis patent the mère shade of an idea,— a wholly immaterial and 
uSëlëss feature, — abandoning to the world ail that was really valuable in bis 
invention." 

It is true that neither of the judges reviewed the case of O^ReOly v. 
Morse, 16 How. 62, which défendant claims is a "sort of Paradise Lost 
among. (»ses, * * * universally respected but rarely read;" but it 
is fair to assume, injustice to the learned oounsel who argued the caâe 
for the défendants before Judges Grèsham and Blodgktt, that he did 
not fail to urge the authority of that case against tbe validity of the 
claims of this patent with the same force and ability that characterized 
his argument in this case. I hâve earefully read the exhaustive and 
clear opinion of Taney, C. J., in O^ReiUyv. Morse, and the opinions of 
the suprême court in the Téléphone Oases, 126 U. S. 1, 8 Sup. Ct. Rep. 
7m, and TUghman v. Proctor, 102 U. S. 707, and also the pioneer case 
of Neilson v. Harford, 8 Mees. & W. 806, decided in 1841, and the other 
cases cited and relied upon by défendants. In the Bdl Téléphone Gaaes 
the case of O^ReiUy v. Morse was relied upon to defeat the Bell patent. 
The fifth claim, which was there the subject of a fierce contest, reads as 
folio ws: 

"The method of, and apparatus for, transmitting vocal or other sounds 
teiegraphically, as herein described, by causing electrical undulations, similar 
in form to the vibrations of the air accompanying the said vocal or other 
fiounds, substantially as set forth." 

Waitb, C. j., in delivering the opinion of the court, said: 

"Ih O'Reilly v. Morse, 15 How. 62, it was decided that a claim in broad 
Icrms (page 86) for the use of tlie motive power of the electrlc or galvanic 
current called «electro-magnetisra,' howfver developed, for making or print- 
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ing intelJigiWe eharactéra, letters, or signs at any distances, although 'a new 
application of that power,' flrst made by Morse, was void, because (page 120) 
it was a claim ' for a p^itent for an effec^ produced by the use of electro-mag- 
netism, distinct fromthe procesa or idachinéry necessaryïo produce it;' but 
a ClaiT^ (page 85) for • nlàking use of the motive power of magnetism, when 
deVélojféd by tlie action oif such ctirrent or currents, substantially as set forth 
in the'fàrègoing description, * ♦ ♦ as mèansof operat'irigor giving tno- 
tlpri to màcliinery, Which ijiay be used tq iraprint signais upon paper or other 
suîtablë tiiaterial, or tojprqddce souhds in any desiréd manner, for the pur- 
pose dftiéiegraphic conaitou'nication at any distances,' was sustained. ïhe ef- 
féctôf tbfit décision was, thereforê, that thç use pf maghetism as a motive 
po'wér, vsithout regard tp the particular process with whîchit was connected 
in thé patent, coùld nôt Wclaimed, but that its use in thj)t èonriection could. 
Iii the 'lii-esent case the cMm is notfor thé use of a cùrrènt of electricity in 
its nattt*r«l State as it cphièé'ffoiii the battery, but for pUttihg a continuous 
curfeftt,'|n a ciosed cirduit'i itito à certiiin specifled condition Suited to the 
trànâœisaipn of vocal àhd' other sounds, ànd using it in that condition for 
thàtJ;porp^se. 8o far as Jît présent known, without this peculiar change in 
its conditidh, it wi!l net serve as a medlUm for the transhiissionof speech, 
biit Witb j;he change it wl|l." Bell was the first to discovér this fact, and liow 
tp'put^suçli àcurrent in ^uch a condi'tioil, and what he clàims |s Its use in 
,th'at çon35if<i|n for that piirpb'se.just as MorSe clàimed bis currént in bis con- 
'ditoblî .foi-, nii purpose. W|è sée iiothlng in Morse' s Case to defeat Bell's 
clainS; prt'the contrary, llî is in ail respects sustained by that authority. It 
may bétiiàt electricity canfaot be usedatàll for the transmission of speech, 
except ih the way Bell bas' discovered, and that, thereforê, practically, his 
patteht'^àives him jts exclusî^e usé for that purpose; but that does not make 
îïls cla'fm'bne'for thé usé of electricity, distinct from thé particular process 
with which it is connected in his patent. It will, if true, show more clearly 
the great Importance of bis djâcovery, but it will not invalidate his patent." 

There is lio principle ànnounced in this or the other cases that can 
fairly be said, in the light of ail the facts in this case, to be in opposi- 
tion to the views I hâve; expressed. In ail that has beeil said the fact 
has not ■beénoverlooked' that Brush did not receive his patent without 
a contegt in the patent office. The file wrapper shows that the claims 
we hâve been discussing, as at first presented, were rejectéd as functional, 
and that the language Of thé claims was twice slightly changed. But 
an examina tion of the claims as first presented and as finally allowed 
clearly shqws that no subtetantial change was made in any essential 
feature of either of said claims. The record shows that the examiner in 
the pateht office finally yielded to the views expressed by the patentée, 
and 'allowed the dlaims ih such language as to express the theory con- 
tended for by Mr. -Brush. The truth is that Brush never consented to 
any limitation of his claims, and no limitation was, in fact, made, al- 
though the phraseology was, as before stated, slightly changed. Dur- 
ing the contest in the patent office he took occasion, in person and by 
counsel, to explaîn at great length and with remarkable clearness the 
method of nîovément to which he for the first timé subjected the élec- 
trodes of a lamp, and showed how the two pairs of carbons are burned; 
that only oïlè set ôf-carbonis Could be burned at a time, and that one set 
M'as always bound to.burn; and particularly dèscribed the spécial func- 
tions effected by thé independently acting mechanism when the lamp 
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is firet put into opération, viz., the dissimultaneous séparation of the 
carbons, and the establishment of the ligbt between one pair only. I 
quote from the argument then made by Brush's counsel: 

"It is this peculiar mode of moving the carbons that produces this splendid 
resuit, and that constitutes the real essence and fact of Brush's Invention. 
When you hâve this new movement, yen hâve the ail; for the mère means of 
effecting said movements becomes, after the conception of the real invention, 
a matter of no more than mecbanical ingenuity. It is true that many forms 
of deyice naay by devised for carrying out Brush's invention, and we will 
grant that they may ail be patentable; but every one of them miist be fun- 
damentally tributary to this pioneer invention of Mr. Brush. ïhe mode of 
movement is his. It is this mode, and not the mechanism, that constitutes 
this pioneer discovery; for Brush bas hère found out this new principle of 
moving his multiple carbon sets, and the resuit is something the world bas 
never before seen, and something that the world very much wants." 

The claim of defendant's counsel that Brush accepted a limitation of 
his claims is without any substantial foundation. 

Under the construction which has been given to the patent, it neces- 
sarily follows, in my opinion, that the Wood lamp clearly embodies the 
invention ôf Brush, and is an infringement of his lamp. True, there 
is a difiFerence in the construction of the lamps. Clockwork in the 
Wood lamp is substituted for the clutch mechanism of the Brush lamp, 
as was suggested in the patent raight be done. But an inspection of 
the working of each lamp shows that both lamps operate in substan- 
tiàlly the same way. The opération of each lamp is due to precisely 
the same causes and forces. They both autoraatically bring the idle 
carbon into contact with its mate in the same way, by the same mode 
of opération, by the same action of the current, and accomplish iden- 
tically the same results; Every arc lamp performs three distinct func- 
tions: fl) The establishment of the arc; (2) the régulation of the 
length of the arc; (3) the feeding of the carbon as it is consumed. The 
Brush lamp has two separate and independently actuated ring claraps, 
which operate as clutches or latches, and when they are tilted and 
raised each clamp engages its smooth carbon rod, lifting it and its at- 
tached carbon, and thus separating the carbons and establishing the 
arc. The ring clamp or clutch assoeiated with one of the pairs of car- 
bons serves as a latch to hang up the feeding carbon of the idle pair 
during the entire time that the burning pair of carbons are consuming 
and are being regnlated and fed. The régulation of the length of the 
arc is effected by the ring clamp or clutch raising or lowering the car- 
bon just as much as may be necessary to compensate for the fluctuation 
of the strength of the current, or the imperfections in the carbon with- 
out necessarily feeding the carbon. The feeding of the carbon is efi'ected 
by the varying frictional contact of the clamp or clutch with the smooth 
carbon rod. When this clamp descends, so that it impinges upon the 
fioor of the lamp, it assumes a lesser angle of inclination to the rod, and 
its bite on the rod slightly diminishes, so as to allow the rod to slide or 
slip very slowly through the lamp, and thus feed the carbon. The two 
ring clamps operate, in conjunction with the floor of the lamp, as two 
v.62F.no.ll— 62 



978 .0- FICDEBAL RETORTER , VOl. 52. i 

separate and distinct feedingmechaniSma.; When one îs operating the 
otnei 'miàleiianà vice versa., > . '< ■■ -. 

Now, let us briefly examine the Wood lamp. It haa the two clampg 
in, the sh^pe of , two séparât]^, and independpntiy actuated plnions, which 
respectively engage with :tbe rack bars of their carbon holders; and when 
thei pinion îs raised by actiôrt of the magnetic mechanism of the lamp, it 
engdjgëà and raises its eàtboil rod ànd the carbon attached to it, and in 
this ùiàïïner èStiftblishes the arc. The little final pinion or clutch asso- 
cia,ipd with ôrie of the pairs pf carbons ééjrves also as a l^tqh to hang up 
onecarbon duri^g the entire time thepther carbon is beirig regulated 
and fed until it has been conaumed, The régulation of the length of the 
arc is accomplished by the pinion or clutch engaging its rack bar, and 
raisihg or lowéring thé carbon ever soMttle, as mày be neoessary to com- 
pensate fdïthe fluctuations in the strength of thé curreiit or imperfeo- 
tiens in the barbon, withoUt necessârily feeding the carbon. The feed- 
ing of the carbon is accomplished by letarding or checking the action 
of the fcdutohing pinionrwhich engages the rack bac on the carbon rod. 
This ils brbught about byâ train of gearing proviçled with an escapement 
commun to both clutohîng pinions. The single stop of the Wood lamp 
is eqiiivMent to the single floor in the Brush lamp, which opérâtes to 
release.or trip the feeding mechanism of each pair of carbons. When 
one pair of carbons is being fed, the combined clutching and feeding 
piniofaassbciated with; the other carbon is idle, and vice versa. The two 
pinions. of the Wood lamp seem to be as muoh two separate and distinct 
feedingtmechanisms as are the two ring clamps of the Êrush lamp. The 
functions and résulta accomplished by the ring clamps of the one lamp, 
and the feçding pinions of the other, mak© them substantially identical. 
I am therefore of opinion that ail of the çlaims of the patent hâve been 
infringed, and this viewjs certainly Sustained by thç authorities. 

The bonteation of defendant's counsel that the ktnps are easentially 
differeint, ilii tihat (1) the Brush lamp employa two feeding mechanisms, 
while therWood lamp bas but one, that opérâtes both carbon pairs; (2) 
that the Bruéh.la,mp opérâtes both carbon pairs, and automatically caJls 
the second pair of carbons. into function after the ûrst pair is consumed, 
electrically,: while the W(X)d lamp does this work mçcbanically ; (3) that 
the Bl^fehiiiafitip imparts dissimultanepug initial séparation to its two 
pair of carbons, while the Wood lamp séparâtes the carbons of one pair 
only, the caïbons of the other pair havlng been manually separated and 
latched upby the lamp trimmer before the lamp is put into opération, 
haa been fully, and,; a^ I believe. correctly, answered adverseiy tia 
iefendant in the previous décisions. The opération described by the 
vords "dissimultaneous or successively," as usçd in the claims of the 
patent, "rçfeM to that séparation which résulta in the production of a 
single arc;?" 43 Fed. Rep. 533. 

In Brush Iliectric Co. y. JFl. Wayne Electric Cb.,44 Fed. Rep. 284, where 
the only q)aes,tion seriously contested w^s that of infringement, .Blod- 
«KTT, J., indelivering the opinion of the court, said: 

'*The Woo(J lamp, like that of Brush, is a duplex larap, organized to burn 
two or more pairs of carbons successively; but the feeding device of the 
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Wood lamp Is partially actuated by clockwork, Instead of ita being operated 
entlrely by action of the.electriç carrent, as in the Brusb. In the Wood 
lamp, howevér, the clock Wbrlî mechàfiism is brought fnto action and controlled 
by the electric current. The diatinguishing feature of the Brush larap is the 
arrangement of the feeding mechanism, So that the carbons of the two pairs 
shall be dissiraultaneously separated for, the purpose of forming the arc; and 
that, after the arc is formed, one of the carbons of the pair between whicb 
the arc is formed shali be fed towards the other as fast as it is consumed, so 
as to préservé a steady and uniform light; and that when the first pair of car- 
bons is fully consumed, the current is automatically transferred to the other 
pair, and the arc is formed between them, which are in turn fed together by 
the feeding device until consumed. The Wood lamp has the same character- 
istics. The carbons of eacl;! pair are disslmultaneously separated, and the arc 
is formed by the action of tlie current passing through màgnetic coils, as is 
don e in the Brush lamp; but the feeding, as the burning carbons are con- 
lumed, ia regulated in Wood's lamp by clockirork. It does not seem to us 
that the interposition of this clockwork to do the feeding after the arc is 
formed eSsentially diflerentiates the Wood device from that of Brush. The 
electric carrent is the eflScient motor in both lamps for forming the arc and 
controili n g the action of the feeding mechanisms. * * * Itwasstrenu- 
ously urged by theable counsel for the défendant, botb in his oral and printed 
argamehts, that the Brush patent shows two feeding devices, while the Wood 
lamp shows but one feeding device or mechanism. This position, if correct, 
would' hardly^ we tbink, answer the charge of infringemeht; but we do not 
entirely agréé with the learned counsel in his position that Wood bas only 
one feeding device. The clockwork mechanism of Woôd is practically as 
much a separate device for each pair of carbons as the clutch mechanism of 
Brush. for, while Wood's clockwork is made to feed each pair of carbons in 
turn, it feeds the flrst by one pinion, and the next one by another pinion, 
after the arc has beeii prodUced between the second pair by the action of the 
electric current;, therebymaking his device as much a duplex feeding device 
as is that of Brush. 

"The feature of the Wood lamp which allows the attendant, when he lights 
the lamî); or puts the lamp in circuit, to separate the carbons of one pair by 
hand, instead of allowing that to be done by the opération of the electric cur- 
rent, as is done by Brush, does not, it seems to us, in any degree évade the 
Brush patent, because it clearly appears from the proof and opération of the 
machinée, as exhibited upon the hearing of the motion, that, if the attendant 
did not latçb up the upper carbon of one pair, the machine itself would auto- 
matically do 80, the same as it is done in the Brush lamp; and the manual 
séparation of one pair of carbons, even before the lamp is lighted, is nothing 
but the adoption of Brusb'sdissimultaneous law, and it leaves the arc to be 
formed between the pair of carbons last separated. In this, as in almost ail 
cases of infringement, there are slight différences in mode of construction 
and devices for the resuit accomplished by the patent. It is rare that we ând 
an infringing machine which is copied with Chinese fidelity from that which 
it is claimed to infringe, but the infringers always endeavor to escape the 
charge of infringement by some modifications which shall apparently cause 
their machine to differ froni .that of the patentée. The essential thing, how- 
evér, to be considered in ail siich cases is whether the principle embodied and 
Claimed in the patent bas been substantially used by the défendant, and, if 
we Qnd that it has been so substantially used, it is the duty of the court to 
protect the patentée, however ingénions may be the mode of infringement." 

Cîomplainant is entitled to a decree, ançl to a perpétuai injunction. 
Let counsel for complainant prépare, and in due time submit, tbe 
findings. 
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CoBBiN Cabinet lidcK Co. ». Îîaglb Lock Co. 

iCtreuU Court, D. Comiecticxa. November 15, 1892.) 

No, B19. 

t. Patents pok Inventions— Anticipation— TScnk Looks. 

In letters patent No. 285,916, issued Octoberiï, 1883, to Frank W, Mîx, for a trunk 

; , lock, the ârst and fifth claims botb cpver tbe combination of a hasp plate, a basp 

hlnged thereto, the keeper plate, tbe look boit or lock mechanlBm, and tbe dowel 

pin and socket. or simllar means of interlocMng tbe plates. Tbe first claim in- 

clndes, in addition, a spring constantly prôssing tbe basp outward. H'eid, that 

thèse olaiiiis were antioipated by the Star look, wbicb hasall thèse éléments; and 

it 18; iimoaterial that it. (Jiffors *rom the patented article in that the lock is not 

mottnted upon the hasp OV bftsp plate, and that therO is no holdiiig, protection and 

BOoket other than the staple, which takes directly into the look proper, and is en- 

'gBKed by the lock boit, for thèse features are liot included in suça claims. 

8. 61a»ibt!-Coiiibination— Pbiok Akt. 

, î The flrst claim of ,l9^r^ patent No. 33?,]87, issued Marob g, 1886,, to Frank W. 

Mlx, for a trunk lock,* covers "a hasp jilate ftnd à lock plate, the adjacent edges of 

^Moh are constrûcte'd ÏO înterlock with èach other,iu combinatioii with a hasp 

' hingedto the hasp platO; andprovided onitsfreéendwitbalook, wbich isreceived 

I \n.^ OTO.or frame in t^iSîJBpk plate, substantially as set forth."; Meld, that as ail 

tkeê.o éléments were old, &e,c&im is too broad to be sustained In vi^ w of tbe prier 

statèôfthéart, aè shûwn by thé "Star" loÔk; the Jones pateiit No. 44,869, Novem- 

bWl, 1864; tbe tJittinè patent. No. 63,458, Febrnarv 36, 1887; thoTérry patent. No. 

107,188, September 8, iSîDr, the Hillebrand & Woîfa patent. No. 120,067, October 

,1T, 1871: tb9 Haskell patent, No. 214,252, ÂprU 15, 18T9 ; and the Croucb patent. No. 

âS9,JèO, Çecember 7, 1880. 

8. 8aME— tlTIUTT. , 

The' second daim covers a hasp plate "seoured to thé cover of the trunk, " and a 
lock plate "seoured to the body, " the two plates extending to the bdges of the cover 
and body r^speotively, and the look pl^-e having a cup or frame for the réception 
of the lock,, which is carvi^pn the free end of the basp, the haspbeing "hinged to 
tbe hasp plate a conslderàlblé distance abové its lower edge. " The claim concludes 
with the words "substàhtially as set fortb, " and in the speciflcatious the hasp is 
desoribed as being "spring-pressed. " Held, that the claim mustbe limited by tbis 
elemenlf and by the furth^r; élément that the cup shaU be so sbaped as to recelvo 
and protéot botb tbe basp lock and the b^sp; and that, as thus restricted, giving 
due weight' tô the presutnption of validity ariâiug from the Issuance of the patent, 
the olatm is valid as prOditeing a new and usef lil resuit. 
4. Bamb— Utiutt. . 

WhenJ^eiezistence of invention is doubtf ul, the f aot of utility should bave great 
weight îi» favor of the patent. Smith v. Vulcanite Co-, 93 U. S. 486 ; Washbum 
& Moen Manufg Co. v. Beat'Em AU Barbeâ Wire Co., 12 Sup. Ct. Rep. .143, 143 
XJ. 8. 275; Cfandy v. BelUng Co., 12 Sup. Ct. Rep. 598, 143 TJ. S. 587; and TopUff v. 
Topliff, IS Sup. Ct. Kep. 825, 145 U. S. 166,— followed. 

In Equity. Bill for infringement of patents. Decree for complain- 
ant. 

MUchsttyffmgerford&Barttett, for corn plainant. 
Wilmarth H. Thurston,îqT dehndsLut, 

TowNSEND,! District- Judge. This is a suit in equity; brought for the 
infringem.ynt of letters patent No. 28i5,9l6,'datèd Octobêr 2, 1883, and 
No. 337,l8t, dilted Marcli' 2, 1886, îbr improyertients in trunk locks, 
orîginally granted to Frank W. Mix, and by him assigned to the com- 
plainant.: The défenses as to both patents are anticipation and want of 
patentable invention. 

The objectof the invention' in both patents is to make the lock serve 
the double purpc^e of locking the trunk and of preventing latéral move- 
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ment of the cover, and at the same time providing a cheap, strong, and 
eflScient lock. Latéral displacement of the trunk and cover is prevented 
by providing at the meeting edgés of the hasp plate and look plate a 
dowel pin in one and a corresponding socket in the other, in addition 
to the hasp and looking mechanism. Only the first and fifth claims of 
patent No. 285,916 are claimed to be infringed. They are as follows: 
"(1) In a trunk lock, the combination of the hasp plate, the hasp hinged 
tliereto, the spring arranged to press upon the hasp, with a constant tendency 
to throw it outward, the keeper plate, the dowel pin and socket, and the lock 
boit for locking the hasp into engagement with the keeper, substantially as 
described." "(5) In a trunk lock, the combination of the hasp plate, the 
hasp hinged to said hasp plate, the keeper plate, the lock boit for locking the 
hasp into engagement with the keepen and the dowel pin and socket at the 
meeting edges of said two plates, ail combined substantially as described, and 
forthe purposespecifled." 

The claims in patent No. 337,187 are as follows: 

"(1) In a trunk lock, a hasp plate and a lock plate, the adjacent edges of 
which are constrncted to interlock with each other, in combination with a 
hasp hinged to the hasp plate, and provided on its f ree end with a lock, which 
is received in a cupor frame in the lock plate, substantially as set forth. (2) 
A trunk lock, eonsisting of a hasp plate adapted to be seçured to the cover 
of the trunk, and à lock plate adapted to be secured to the body of the 
trunk, and constrncted with a cup or frame for the réception of the hasp 
lock, the hasp plate and lock plate constructed and arranged to extend to the 
meeting edges of the cover and body of the trunk, and the hasp plate provided 
with a dowel or extension that engages in a socket or recess in the lock plate, 
in combination with a hasp hinged to the hasp plate a considérable distance 
above its lower edge, and provided on its free end with a lock, substantially 
as set forth." 

Each of thèse claims includes the following éléments: (1) The hasp 
plate; (2) the hasp hinged thereto; (3) the keeper plate or lock plate; 
(4) the lock boit or lock mechanism; (5) the dowel pin and socket, or 
similar means of interlocking the plates. Each claim implies that the 
hasp plate and keeper or lock plate shaU be so applied to the trunk 
<:over that Iheir edges shall meet when the trunk is closed. The first 
claim of patent No. 285,916 has an additional élément, viz. , the spring 
arranged to press upon the hasp with a constant tendency to throw it 
outward. 

The défendant, in order to prove lack of patentable invention in view 
of the prior art, has put in évidence nine patents, viz. : The Jones pat- 
ent, No. 44,869, November 1, 1864; Uitting patent, No. 62,453, Feb- 
ruary 26, 1867; Gaylord patent, No. 93,078, July 27, 1869; Terry, No. 
107,133, September6, 1870; Hillebrand & Wolfe, No. 120,067, Octo- 
ber 17, 1871; Rivers, No. 140,308, June 24, 1873; Riee, No. 188,950, 
March 27, 1877; Haskell, No. 214,252, April 15, 1879; Crouch, No. 
235,130, December 7, 1880. Also the exhibit. "Star lock," which it 
is admitted was manufactured before complainant's patents. Défendant 
also claims that the first patent in suit anticipâtes the second. Nearly 
.ail thèse patents, including the eariier ones, hâve the hasp plate, the 
iiasp hinged to the hasp plate, the keeper or lock plate, and the lock 
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bcflt 01" lock mechanism. ■ The Uitting and Terry patents hâve Springn 
arranged' tetween the hasp andfits -pJate, the constant tehdenéy of which 
is tô iihroW: the hasp butward. The Rice patent has â èpringarranged 
tô thrôw abd keep the hasp in constant engagement with>itS' keeper. 
Thé Hillebrahd & Wolfe patent and the Rivers patent hâve the edges 
of the hasp plate arid the keeper plate iarranged so as to meet, and both 
6f tbemhaVe dOwels and sbckets for interlocking and pifeventing latéral 
movenient 6f the trunk cover. It is admitted that it is old to make 
doWels and' sockets on a trunk and cover, separate from the lock, so as 
to prevept latéral movement. The îïaskell patent is for a trunk-lock 
gH^rd. -This is shown in two parts closely surrounding çi trunk lock, 
wbich bas the hasp plate and hasp, and a cylindrical lock on the free 
end «f (flie hasp. The guard is fitted with dowels and sockets to pre- 
vent latéral displacement of the trunk and cover. The hasp plate is af- 
fixed to the trunk, and the keeper plate ,to the cover. The lock is not 
particularly described. The spécification speaks of the class of locks as 
well known. i 

Défendant claims that complainant?s patent No. 285,916 contains 
only an aëçretion of well-known devices, "which operatè iii the same man- 
ner, when Cùpifeined in defôndant's structure, as they do when inserted 
separately, apd that therç is inerely the substitution of one well-known 
deviçerlpr another; thus^if in the iJitting aiid Terry patents the edges 
of the l 'hasp plate and. keeper plate werearranged so as to meet, and 
they werè'pi'ovided with dowels and sockets, as in the Hillebrand & 
Wolfe patent âhd the Rfvei^ patent, t^éy would embody the said first 
âtid fifth claims ôf cénipïûîhiant's |iatént; so, if in the Hillebrand & 
Wolfe patent and the Rivers patent there were substituted hinged hasps» 
pressed by à spring, ad iïl the Uitting and Terry patents, they would 
meet thieSe daims. The deviee in the Haskell patent may^ be modified 
so as tb embody the claioisbf the patent Nb. 285,^16 by casting the 
lock 'thété dhbWh and its-patented gUard intégral, instead of in separate 
pièces. Thé fetar lock, whioh was made prior to complaitlant's patents, 
has a hasp plate and a heiëp hinged thereto; a keeper plate or lock plate, 
with a sbèket, into whieh'the hinged hasp with its staple fita, so that 
the hasp and the keeper plate présent a smooth exterior surface when 
the trunk is locked; a lock boit to hook and hold the hasp; two dowel 
pins and sôokëtS for interlocking the plates; and a Spring ârranged ta 
press upbn the hasp with a cbnstant! tendency to throw it outward. 
The edges of the hasp plaîte and keeper plate meet when the trunk is 
elosed, Complainant's expert and cotnplainaut's eounsel claim that thia 
diflfers fronl oomplainant% invention ^'ih the fact that the lock is not 
mountéd upon the haspor' hasp plate, and in the fact that there is no 
holding pfbteètion and^ soéket oth'er than the staple, whioh takes directly 
into the lock proper andlô engaged by the lock boit." Thèse points of 
différence do not Seem tb be included in the first and-fifth claims of pat- 
ent No. 285;916. Thèse Brè the only elaims of that patent which are 
applicable to 'the construction shown in Fig. 8 r.nd Fig. 10 of the draw- 
ings, and must be so cbnstruèd as to dnclude the structures shown in 
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those figures. Defendant's expert admits that in the structures sliowii 
in said figures the look is not mounted on the hasp. In my opinion, 
the Star lock anticipâtes the first and fifth claims of patent No. 285,916. 
Both claims of patent No. 837,187 include, in addition to the five 
éléments before mentioned, common to both patents, the lock or lock 
mechanism arrangea on the free end of the hasp, and a cup or frame in 
the lock plate to receive the lock; and the second claim of patent No. 
837,187 further provides that the hasp plate, with its dowel, shall be 
adapted to be secured to the body of the trunk, and that the hasp shall 
be hinged to the hasp plate at a considérable distance above its lower 
edge. AU the éléments combined in patent No. 337,187 were old and 
well known. No oue patent appears to hâve ail the éléments arranged in 
just the same way. Defendant's counsel agaln claims with much force 
that this patent alsomerely présents an accretion of well-known devices; 
that, as locks with dowels and sockets were well known, and locks with 
hinged basps carrying their locking mechanism on the free end of the 
hasp, and having a cup in the lock plate to receive the lock, were weU 
known, and that, as the opération of the dowel and socket were not 
connected with the opération of the lock mechanism, and the dowel and 
socket could be, and had been, placed on différent parts of the trunk, 
there was no invention in the making of the particular lock described in 
the patent. The Jones patent, the Terry patent, the Haskell patent, 
and the Crouch patent show or imply a lock mechanism hinged to the 
hasp, and received in a cup or frame in the lock plate. The Crouch 
lock seems to hâve ail the éléments of the first claim of complainant's 
patent No. 337,187, except the dowel and socket, which are found in 
former patents. In the Haskell patent, the guard, combined with the 
keeper plate, as shown in the drawings, makes a clip or socket for the 
lock. If a cylindrical lock on the hasp is substituted for the hasp and 
lock mechanism on the lock plate, and a dowel and socket added, in 
the Uitting patent, it will embody ail the claims of the second Mix pat- 
ent. Unless the lock in the second Mix patent is to be construéd as 
necessarily cylindrical, the Terry patent, by the axldition of a dowel and 
socket, would embody ail the claims of this patent. In the Hillebrand 
& Wolfe patent, the substitution of a hinged hasp, spring-pressed, 
with a cylindrical lock on the free end, for the hingeless hasp shown in 
the patent, would satisfy the first claim of patent No. 337,187, and if 
such hasp were hung somewhat higher on the hasp plate it would sat- 
isfy the second. If the exhibit Star lock were modified by substitut- 
ing a cylindrical lock on the free end of the hasp for thè staple of the 
hasp and lock mechanism of the plate, it would embody the first claim 
of the patent uuder considération; and, if such hasp were hinged on 
the hasp plate, it would embody the second. In a case like this, if 
any claim is to be held valid, it must be because the article produced 
is shown to hâve a spécial utility, and to answer the requirements of 
its department more fully than anything that has gone before; and the 
monopoly should even then be restricted as closely as may be to the 
improvement aCtually shown. The first claim of patent No. 337,187 
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appears to be too broad to be held valid in view of the prior art as shown 
in this case. . 

Tbe second daim is more closely limited. The hasp plate, with the 
dçwelsii muât be on the cover, and the keeper plate, with the sockets, 
must be on the body, of the trunk. This seems to be the most con- 
venipnt form. The hasp, which the spécification deacribes to be "spring- 
pressed," and which sbould be so limited, is to be hinged a considér- 
able distance above the edge of the hasp plate. The lock must be 
mounted upon the free end of the hasp, and must be lîmited to a 
cylindriçal form. Made in this way, the lock seems to combine more 
advantages, and hâve greater utility» than any that bas preceded it. 
The question of utility is steadily coming into greater prominence as a 
test of invention. Where an art bas grown by successive steps, the in- 
ventorwho supplies the last requisite to making a better article than bis 
predecessors. is now allowed the benefit of that last step, even though it 
seems to be a short one. There seems to be no doùbt of the utility of 
this invention; at least the défendant is hardly in a position to dispute 
it. Defendant's counselclaims that it is not enough. that a device bas 
grown into extensive use, but that it must also hâve displaced previ- 
ous devices, in order to rflisB any presumption of the utility entitled to 
be Gonsidered in determining the question of patentability. This device 
seems to;have displaced former devices in the manufactory of the défend- 
ant, at leasti 83 well as in that of the complainant, and large numbers hâve 
been, madç: and sold both by complainant and défendant. Complain- 
ant's expert.says, and his counsel quotes: <• 

"The Mixtnvention, as embodied in the second Mix patent, consista of a 
complète reorganization of the Crouch type of lock, Wheireby it may be suc- 
cessfully jpîiounted upon the trunk lid, ançl co-operate with the keeper upon the 
tfunk body, and ail the parts be adequately protected, and the lock-carrying 
hasp be spring-pressed, so as to hold it normally slightly in front of the cup. 
To this end be did not hingé the hasp to the extrême end of the hasp plate as^ 
in the prior Crouch and Excelsior constructions, but hte carried the hinge, as 
the pateht says, «a considérable distance above the lôwer edge,' so that the 
lock Case îippn the free end of tlie hasp would extend; below the valance only 
far enough; to engage a cup plate, which was mt)unted so high upon the body 
of the trunk as to extend to the meeting edges of the cover and body of the 
trunk." 

He alsososhaped the cup plate that it would both receiveand shield 
the lock oaae and the hasp carrying; the lock case. 

The shaping of the cup plate or lock plate so as to receive and shield 
the hasp carrying the lock case, as well as the lock case itself, is put for- 
ward as an important point in complainant's case, I think this élé- 
ment should be so limited. With the respective éléments limited as 
above stafed, I think that the second claim of patent No. 337,187 ought 
to be sustained. So far as appears from the évidence, this lock is su- 
perior to,. and combines more advantages than, any which has preceded 
it. On the whole, it seems to me to be so iar superior to the others 
which bave been brought tomy notice as to constitute a new and useful 
resuit, and to corne withip the scope of the décisions which hold that 
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the fact that the iiew combination of old éléments produces a new ând 
useful resuit is strong évidence that such combination is the product oi' in- 
ventive ingenuity, and not merely an aggregation of devices. The doc- 
trine that utility should hâve great weight in favor of the existence of in- 
vention when the question is doubtful is fuUy sustained by the suprême 
court. Smith v. Vukanite Co., 93 U. S. 486; Washburn & Moen Manufg 
Co. V. Beat 'EmAWBarbed Wiré Co., 143 U. S. 276, 12 Sup. Ct. Rep. 
443; Gandy v. BeUing Go., 143 U. S, 587, 12 Sup. Ct. Rep. 598; Top- 
liffv. Topliff, 145 U. S. 156, 12 Sup. Ct. Rep. 825. The doctrine of 
thèse cases is carefully considered and practically applied to its ftiU es- 
tent in Watson v. Stevens, 60 0. G. 1884, 51 Fed. Rep. 757. I do not 
think that the doctrine that an accretion of old devices, or the substitu- 
tion of one well-known device for another, does not in volve invention, 
applies any more strongly in the présent case than in the case last cited. 
As in that case, the considérations on each side seem to me to be very 
closely balanced. The presumption arisingfrom the fact that the patent 
ofl&ce issued the patent is to be allowed due weight. The second claim 
of paten,t No. 837,187, limited as above stated, is sustained. Let there 
be a decree for an injunction and an accounting. 



The Olympia. 

The John Sherman. 

The Olympia v. The John Sherman. 

(District Court, E. D. Mlchigan. Jnne 2, 1891.) 

t. Collision— Steamer aîïd Tow— Partin» oï Tilleb Ropb — Inévitable Accident. 
The Steamer Olympia, on approaohing a steamer wlth two lumber Bchoonera in 
tow in the Détroit river, at f ull speed, (about 10 milea an bour,) put her helm taard 
astarboard in order to pass, but the tiller rope parted. The enginés were imme- 
diately reversed, and everything possible done, but the momentum of the Olympia 
carried her against one of thetows, and sunk her. The tiller rope was of suitable 
size; had been purchased of a reputable dealer at a priée whicb should bave se- 
cured a good article ; had been in use but two years, while the usual use is f rom tbree 
to flve years; and had been thoroughly inspected just before enteringthe river. 
It was examined by experts at the hearing, and no flaw or crystalllzation disoov- 
ered. The steering gear was worked by steam englues capable of putting severe 
strains upon the rope, but the use had not been exoeptionally severe. Held, that 
the accident was inévitable, and the steamer not liable therefor. 

S. SaMB—StbAM iâTEBRINQ GeaB. 

The use of steering anparatns worked by steam engines, geared to a worm sorew, 
puts such violent and sudden strains upon the machinery that when a collision ré- 
sulta from its sudden collapse it is not enough to exempt the vessel f rom liability 
that the materlal was originally of the beat quality, and that Its service, dimen- 
sions, and workmanship warranted a reliance on its sufaciency, but thèse conditions 
must be supplemented by the closest attention to their préservation. 

8. SaME— COBTS. 

Since only judicial inquiry could bave brought out the évidence showlng that the 
steamer was not at fault, the libelants were justifled in brlnging suit, and cost» 
should not be allowed to the clalmauta. 
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InAdmiralty. lAhû im rèm by tho owners and insureis of the 
schooner . John Sheiman against the âteamer Olympia for collision. 
Libel dismissed. ' ^ . 

Moorei&Ganfidâ, for iiheï&nta. 

M. D. Gdtdtfoif, for claimàhts. 

SwjiKf, Dietrict Judge. "niis suit îs brought by the owttèr and insur- 
ers of th© schobner John Sherman to recover for the loss of that vessel, 
which Waé surit by collisida With the steamer Olympia, in the Détroit 
river, abeirti4 o'clock pi M. of May 8, 1891. The Sherman was in tow 
and neit astera of the st^mër Lowélli wbiéh had also in tow, astern of 
the ShéïiBàïi^'the sehàohe* Roberts. The Lowell and lier consort, ail 
lumberMm, were bound'from Cheboygan, Mich., to Toledo^ Ohio, and 
were runiiitigabôtitieight miles per hour at the time of the collision. 
Their coïlrse: down the river took them well on the Canadian side of 
mid-çhannël, or about onë third of the width of the river from the 
Canadian cfaannel bank^ «nd at the time of the collision the Lowell 
atid-her tow were below, Walkerville, Ont., which is about one and a 
quarter miles above the fodt of Woodward avenue, Détroit. The Détroit 
river at the place of collision is about half a mile wide. Neither ves- 
sel of the tow was carrying sail. The Olympia, a steamer of 2,000 
tons (gross) register, 276 feét long, and 41 feet beam, drawing 14 feet 
2inches, laden with 1,850 tons of coal, and bound from Cleveland to 
Duluth, came up the river on the usual cpurse until she had rounded 
Sandwich point, below Détroit, when, for the purpose of picking up the 
marine reporter, she edged over towards the American side, passing 
Woodward avenue at redûced speed, about three or four lengths from 
the Détroit dock line, or about as far from the American side as the 
Lowell and her tow wërè from the opposite bank. Just'after passing out- 
side the revenue cutter Fessenden, which lay a few hundred feet above 
the foot of Woddward àvéfnu'è,' the marine reporter's line was cast off, 
and the "Ail right" signal was given to her engineer, and the Olympia 
put at her accùstoœed full speed, aboùt 10 miles per hoUr. When this 
signal was given, She wa^heading upthe river, ha,ying Belle Isle a little 
,on her starboard bôw. Toiput her oo hçr course to, pasà up the Cana- 
dian channelftJ'ithe'eastwardof Belle Isle herwheel was ported,and she 
swung untiiiiieilad brought Belle Isle on her port bôw. When this 
Wàs accompli^héd, the pljmpia and Lowell had not quite got abreast 
of each other. ■ The, Olyujpia was then heading under thé' stem of the 
Roberts, the Lpwell's second vessel, To préserve this course, and to 
check the swing ofthe steamer, her wheel was starbbarded,;butfailed to 
break her sWing.Seeing this, her master ordered it hard astarboard, 
in bbeying whîch the tiller ropé slacliened oh the bart'él, of the wheel, 
indicating unniistakably that the steering gear had given way by the 
breaking of thë tiller rope. This was seen by the lïlaSter ofthe Olympia 
from his post on top of the pilot house, just as he gave the order 
to hard astarboard. He at once signaled to the engineer to stop arid 
back, which was promptly ddne, and instàntly foUowéd those orders by 
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sounding three or fouralarm signais to the Lowell and bec tow, which' 
were then three or four lengths of the Olympia away. The effect of re- 
versing the Olympia was to swing her stem to port and her bow to 
starboard. Laden as she was, her headway was such, despite the 
power of her engines working astern to their full capacity, as to carry 
her across the current, until, stem on, she struck the John Sher- 
man, which was about 500 feet astern of the Lowell, on the starboard 
side, between the main and mizzen rigging, cutting into her four or five 
feet, the force of the blow lifting the port side of the schooner, spring- 
ing her deck, and throwing her masts out of Une, The wheel of the 
Sherman was put hard astarboard upon the Olympia's alarm whistles, 
but her position in the tow prevented any eflfectual maneuver to get oui 
of the way. The answer of the plaimant charges the Sherman with con- 
tributing to the collision by neglecting to make due efifort to avoid the 
Olympia, when apprised of her helpless condition, either by swiuging oËF 
to port, or by casting piï her towline, but the proof is satisfactory that, 
placed as she was, the Sherman was as helpless as the Olympia, and 
that such effort as was possible was made to escape. The collision was 
indeed inévitable when the Olympia's tiller rope parted. 

The Olympia was built in 1889, and had been running less than two 
seasons at the time of this disaster. She was equipped with a steam 
steering gear of the most approved pattern, and her tiller rope was of 
charcoal iron wire, one inch in diameter, the size employed on steam 
vessels of her tonnage. She had also a hand wheel, and was provided 
with relie ving tackles, adjustable to the tiller in from three to five min- 
utes. The ordinary full watch on deck and at the engines were in 
charge of her navigation, and their competency is unquestioned. The 
faults alîeged against the Olympia are: 

"(1) In net keeping her course, and passing the said schooner and the tow, 
in which she was on the port side, and as she ruight aafely bave done, and in 
leaving aaid course, swinging to starboard, and towards said schooner and 
said tow. (2) In not promptiy stopping, reversing, or checking her speed 
after she had turned towards said tow, and when she was approaching said 
schooner, so as to involve risk of collision. " 

The answer, among other défenses, charges that the Sherman was 
weak and unseaworthy, and that the conséquences of the collision were 
in large part owing to her condition, and not to the force of the impact. 
The main défense is that the collision — 

"Was caused by unavoidable accident, which could not be foreseen, and 
against which human prudence could not guard; that the cause of the 
steering gear failing to work was ascertained to be the breaking of the wire 
wheel rope afton the starboard side; that it was a wire rope, of suitable and 
ample size, wliich had been bought at a price which should hâve insured the 
best material, and was sold and represented to tue boat as of the bestmaterial 
for that purpose, and was properly rigged and fltted in the raost approved 
irinnuer; that it had been overhauled in Cleveland the day préviens to this 
collision, and her steering gear had been put, so far as humaii knowledgeand 
ingenuity could do so, in perfect condition; and that, according to a stand- 
ing rule, the mate liad looked over and examined the steering gear, including 
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this rope, befor© thè vessel etitered the Détroit Hver, but a few hours before 
the accident, on trhicb occasion befound everytbing apparently in good or- 
der and condition." 

The ansWer ftirther dénies ail fault, négligence, and omission by the 
claimant or the officers and crew of the Olympia in her équipaient and 
navigation. 

The proofâ acquit both the Sherman and the Olympia of the omission 
of àny measure which would hâve averted or mitigated the collision after 
thé breaking of the latter's wheel rope. The collision being admitted , the 
primary inquiry is whether its cause was anydefect in the equipment of 
the Olympia agàinst which due care and skill could bave provided. If 
the défense of inévitable accident is sustained, it will dispense with the 
necessity of weighing the proofs as to the condition of the Sherman, as 
a factor in the extent of the damage. 

It appears from the proof that on August 26, 1890, the Olympia ran 
onto the Boston shoals, at the mouth of the Détroit river, and that the 
accident was caused by the parting of this same tiller rope. The rope 
wasexamined, and found to hâve parted in thestarboard f'orward block, 
through which it led, and that the break was occasioned by the warp- 
ingof the block, which was set in close proximity to the steam pipe 
leadirïg to the for^ard part of the boat. The effect of the beat was to 
warp the block from its propèr horizontal position, and théreby the til- 
ler rope, uiider thé power of the steering engine, was brought against 
the pifi of the sheave, and pârted. The évidence shows that a single 
contract of the pin ând the wîre tiller rope drawn by the steering engine 
was àufficiefat to cUï it. This break was àt once repaired. The chatéd 
portion of the tiller rope was eut out, it was changed "end for end," and 
again rove. It was used the reiïiainder of the seasbn, — some thf«e 
months,-T-in four pr five round trips of Lake Superior, without develop- 
ing any indication of weakness or defect. On May 7th, the day before 
thô collision, just' before departing from Cleveland, the master of the 
Olympia, for thé purpose of bringing into horizontal position the block 
next to thé quadrant on the ruddérpost, caused a short splice to be in- 
serted in the tiller rope between that block and the block on the star- 
board quarter. The splicing was donc by George Patterson, a compé- 
tent wire riggerôf over 20 years' expérience, who had set up this rope 
on the Olympia when she came out, and he was aided in the work by 
Bogie, the second mate of the steamer. Speaking of the condition of 
the tiller rope between the quadrant and the block on the starboard 
side, (the locàlity of the break,) Patterson, when asked if in making the 
splice he thoughttO examine the rope as to its fitness for splicing, an- 
swered: "No, sirj but if the rope had been bad, I could tell that by 
handling it. I foilnd out the rope was good, and T spliced it. If I 
had found the ropé bad, I would not hâve spliced it." Bogie testified 
as positively that it was apparently good, and that he handled it before 
and after Patterson spliced it, and also examined it at the time and 
place of the break, but cottld not learn the cause of its parting. Other 
ivitnesses concur that there was no defect which could be seen or detected 
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by manipulation. The rules prescribed by Ihe owners of the Olympia 
required the steering gear to be inspected before entering the river in 
her route, and, in obedienèe thereto, the first mate, who died before 
this suit was brought, was sent by the master to make that examina- 
tion as the Olympia was approaching the mouth of the Détroit river, 
about three hours before this collision. The mate reported that he had 
performed that duty , and found the steering gear "ail right." The rope 
was produced at the hearing, identified, and inspected by experts, but 
nothing was elicited to account for its rupture. The wire was sound, 
smooth, pliable, without flaws, and of good quality. With the wheel 
hard over, the forward end of the splice was brought within about a foot 
of the starboard block aft, no part of the splice traveling on the sheave. 
The rope parted between the splice and the starboard quarter block. 
The fag-ends of the break were of unequal length, indicating that the 
strands had been puUed apart, as if yielding to a violent strain. The 
tensile strength of a rope of this diameter varies from 30,000 to 35,000 
pounds. The effect of strains is to crystallize and weaken the iron. No 
indication of crystallization was found. There is nothing in the proof 
impeaching the quality of the material, or explaining the cause of its 
rupture. It was purchased from reputable dealers, and manufactured 
by makers of good standing, who customarily tested their wares before 
putting them on sale. The proofs agrée that its size, material, work- 
manship, and condition assured its fitneps and adequacy to its use when 
originally- put in the steamer. The service in which the Olympia was 
employed was not exceptionally sever^. The évidence is undisputed 
that the life of such a tiller rope may be relied upon for at least three, 
and generally four or five, years of use, though in view of the facts of 
this case I am inclined to regard the shorter period as the safer limit. 
The fact that the break was not in the splice, but in the intact, and ap- 
parently sound, portion of the rope négatives any suggestion of connec- 
tion between this and the disaster of the year before at the Boston shoals; 
especially since the good condition of the gear is confirmed by its sub- 
séquent satisfactory service up to the very day of this collision, and by 
its présent appearance. Had the first mishap been occasioned by any 
defect in the rope, the aspect of the case would hâve been entirely dif- 
férent. ■ 

We must look elsewhere for the cause of this mischance. The Olym- 
pia's steam steerer is worked by double engines of seven horse power, 
geared to a worm screw. The rapidity with which this force is applied 
to its work necessarily subjects the tiller rope to violent and severe 
strains, and the increasing frequency of accidents of this kind to steamers 
is, in part, at least, chargeable to this powerful and expéditions ma- 
chinery. Its instantaneous action, though invaluable in sudden emer- 
gencies, nécessitâtes the highest vigilance in the inspection and main- 
tenance in perfect order of its connections. The very facility with which 
it is operated rarely reminds even the experienced mariner of the neces- 
sary effect of a great power, so easily put in motion, upon the connec- 
tions to which it is applied. The error of giving a vessel too much 
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whieel îs'coifiebleâ aprparentlyiby aitouchof the hàûd,.but in fact by a 
power actiitig^^ïPith such energy' thsi,t lits effect apon tbe fabriG wrought 
upon is rarelyièonsideredi ori appreoiatedi EvsÈ'Withthe most compé- 
tent and elpOTieoced wheieltim«n a* tbê heina/tbe great and unavoidable 
wear and> lafikia! lôf thé' gear,' dôcasibàed by theiirequeat sbarp cbangea 
of coûtas ihcident to' the navigation of the sinuotls àad comparatively 
flarrow éhan'n'els'of the waterwayô between the Grept Lakes, crowned, 
as they are, wjtb a vast ciommeroe; iS se naturai andinécessary a resuit 
of the us© ©f machinery workiiîg withBUch- power; and ? céleri tythat the 
degreeof catè/ând skill requipesdi<td keep it in ! safé' 'condition in ail its 
parts would béâteeounted ektraordîïiary were theré less need of it. The 
propriety of insisting upon this mfeàsu^e of diligence in' the use and care 
of this equippiéiît is manifesti < i It is i not enough to exenipt a veaseï 
frobi the ceiisieqaehces of injary >t® iife and property tfaceable to the sud- 
deh coUapseoffthe guiding pbWèr thatthe material vras originally of tbe 
beat quality,'àûd that its service, diaiensions, and workmansbip war- 
rahted relian(ferttpon its sufficièncy, unless thèse conditions are supple- 
mented by: the olosest atteiition totheir préservation. Ordinary care 
and ekill are tfelative terms, limited only by the circumsltances which 
invoke them,and the field fottheir exercise enlargeswith tbe dangerous 
character of tbe agency employed. The same considérations which ex- 
aét from a veseel propelled" by ateam the utmost care and circumspec- 
tion in navigation, because of her spéed and power, more forcibly re- 
quire that the'mlachinei'y for éhe «ontrol of her course shall be equal to 
that end, so far as reasonàble care and skill can make and maintain 
them. If sochî èare and skill are bestowed in theiruseand préservation, 
ând an accident oocurs, the law givès immunity, regarding it as unavoid- 
able. It is ui-^ed that the défense df inévitable accident' is not one to be 
favored. "Itmustlbe confessed thatihere is a popular préjudice against it. 
There is a seénaing hardship in leaving an injured party, innocent of 
fault, to beaéithi^ conséquences of a misfortune, without redress against 
the person érthing causing the loss by pure fortuity; yet the argument 
against this défense loses sightof tbeifact that the imposition of liability 
for any part ofsuch loss upon on» not culpable would not only be a ju- 
dlcial wrongi which shifts the mlsfortune upon an innocent person, but 
its effect would be disastrous to the safety of Iife and property, by remov- 
ing a strong incentive to the exercise of care and skill in the conduct 
of every occupation and business. The courts would then becoœe, not 
only tribnnals for the assessiflènt'ôf damages, without power to inquire 
into other facts, but instruments 'of rank injustice. The popular senti- 
ment against âbsolving a person who" without fault of himself or bis serv- 
ants bas caused damage to ancfther is as unjust and impolitic as the ob- 
solète law ofdeodand, which forfeited to the king the animal or thing 
which caused the deathof a humàn being. The civil law, the common 
law, the maritime law, and the law of Great Britain and the United 
States agrée that T7here a collision takes place by inévitable accident, 
without blâme being imputable to either party, the conséquences of tbe 
misfortune must be borne by the paJrty upon whom it happens to fall. 
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Pars. Shipp. & 'Adm. 525, and cases. It îs not riecessary to this dé- 
fense that the party proceeded against should hâve used extraordinary 
fikillalxd diligence, but simply, "that degriee of skill and that degree of 
diligence iwhich is nsnally foùnd in personfe^veho discharge their duty." 
The Thtmat PowéU and 2%e Ouba', 2 Marit. Law Cas. (O. S.) 244; The 
Jlfarpeaia, L. R. 4 P. C. 212, and cases cited; The Vîrgo, 8 Asp. 285; 
The PhddaîfiL. R. 2 Prùb; Div. 34. "The highest degree of caution 
that can be nsed is not required. It is enough that it is reasoliable un- 
der the circumstances, such as is usual in similar cases, and haa bèen 
foundbyloi% expérience to be sufficient to answer the end in view,-^ 
the safety of life and property." The Grâce Girdler,7 Wallj 208; The 
Mcibey and Thé Cooper, 14 Wall. 204-215. The courts îof common 
làw hold'the saude doctrine, which is well expressed in Bygertv. Brad- 
ley, &Weridiî478îi . ■ ■ - i 

"When we speuk of an unavoidabïe accident, in légal phrSseology, wé flo 
not mean an accident which it was physically impossible, from the nature of 
things, for the défendant to bave prevented. Ail that is meant is that it was 
not occasioned in any degree, either remotely or directly, by the waut of such 
care and skill as the law holds every man bound to exercise." 

See, also, Weaver v, Ward, Hob 184; Losee v. Buchamm, 51 N. Y. 
476; Bizzetl v. Booker, 16 Ark. 308; Morri» v. Pktt, 32 Conn. 75; Brmn 
V. MarshaU, 47 Mich. 576, 11 N. W. Rep. 392; GauU v. Humea, 20 Md. 
297; Morgan v. Symonds, 1 Jur. 137. 

Triedby this rule,itis clearthat theclaimant has established his défense. 
Every practical précaution seems to hâve been taken to forefend this casu- 
alty. Its occurrence may, with equal reason, be referred to a sudden 
and extraordinary strain, which is the theory of masters of expérience, 
or to a latent undiscovered defect in the rope, or the co-operation of both 
thèse causes. Whether occasioned by either or both, it was inévitable. 
The claimant had a right to assume that the reputable ship chaudlers 
from whom the tiller rope T^as boUght%ere compétent and carefui deal- 
ers, and had used due careintheir purohases; and also that au article of 
such vital importance to the safety of a steam vessel, made by manu- 
facturers of good standing, might be relied upon as adéquate to the pur- 
pose for which it was designed, especially when it had withstood the 
proper test. Its use and service approved the claimant's judgment. 
There was nothing to indicate weakness, though its condition was care- 
fully observed. Consequently, no négligence in its use is shown. Rail- 
way Go. v. HunÛey, 38 Mich. 547; Readhead v. RaUway Co., L. R. 4 Q. 
B. 379; Danîd- v. RaUway Co., L. R. 5 H. L. 45; Richardson v. RaUway 
Cb., 1 C. P. Div. 342. 

Nor does the évidence sustain the imputation of fault founded on the 
failure to use the relieving tackle. There was no time to bring that ap- 
pliance into use. It is not intended for use in emergencies demanding 
prompt action, nor for the navigation of a large steamer in a narrow 
channel, but it is a temporary steering gear, to be hooked to a tiller in 
bad weather, as a safeguard against the conséquences of the breaking of 
the tiller rope, or as a substitute for it, when broken, until it can be 
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Tëpaiàéd. ' Themaater'of thèstfeamer testîfies that îtdoftld'not hàVe been 
booKéd où rea'dy for use undér thrèe to five minutes, while Iras than 
thiSBiiniiaUteat eflâfsed from the diseovery of thè break until the collision. 
ThéÉictithiatt<yie injury bas befallen the libelants without fàult on their 
part, ia4ï'd(fcliey<are the only sufferers, bas naturally invited a close scru- 
tiny of thefdefenàe; but the proofe fail to disclose aity grouhds for the 
condemijatiottof the Olympia. The loss inust rest wlieré it has fallen, 
and the libel: must be dismissed. 

The citcumstances under whicb the collision occnrred justified the 
libelants in bringing suit for their loss, as only judicial inquiry could 
bave elicitedfhe évidence which has exonerated the Olympia. If it had 
appeared that an equally fuU showing of the proofs in her défense had 
been made ptior to the filing of the libel, I sbould bave foUowed the 
American rule, and allowed costs to the claimants, bnt, uQder the cir- 
«umstances, np costs will be allowed. 
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